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ADVERTISEMENT 
PRESENT EDITION. 


FHE republication of this work has long been a de- 
ſirable object, towards extending the uſeful purpoſes 
of it to the hands of a very numerous and reſpectable part 
of the profeſſion, who have hitherto been prevented mak- 
ing that acquiſition from the great ſcarcity of complete 
copies to be met with, even at the very enlarged price to 
which, from its acknowledged merit, it had gradually 
arrived, | | 


This New Edition has, however, been ſuſpended in de- 
ference to the intereſts of the Univerſity of Oxford, (to 
whom the author had bequeathed the remaining copies 
of his work, as part of a fund for the inſtitution of the Law 
Lecture in that Univerſity,) on the preſumption that the 
undertaking might have been deemed eligible, as conducive 


towards promoting the intentions of the founder of that 
learned inſtitution, | 2 


The preſent undertaking having accordingly been pro- 
poſed to the Vice-Chancellor of Oxford, and referred to 
the delegates of the preſs, it was on the part of the Uni- 
verſity relinquiſhed, as incompatible with the ſtate of 
the Vinerian fund, which determination was obligingly 
communicated to the preſent proprietors, with the moſt 
liberal encouragement to proceed with their propoſed re- 
publication. | | 


It remains only to explain the plan on which this work 
js intended to be executed : 


The GENERAL ABRIDGMENT or Law AN D Faquity of 
Mr, Viner, will be republiſhed from the original edition = 
A 2 | e 
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ADVERTISEMENT. 


the reduced form of the two firſt volumes now prefented to 

public notice, with ſuch corrections as appear neceſſary on 
a careful peruſal, and by occaſionally conſulting the original 
authorities. 


The ſubje& matter which was extracted and tranſlated 
from Lord Chief Juſtice Ro//e's Abridgment by Mr. 
Viner, and accordingly diſtinguiſtied in the original edition 
by the old Engliſh black letter, is in this edition alſo diſtin- 

iſhed without the uſe of that kind. of letter, by placing 
brackets [] at the beginning and end af each placitum or 
paragraph which has been ſo incorporated from the valu- 
able work of Lord Rolle. _ | 


The reduction of ſize has made fome alteration 
neceſſary in the mode of diſtinguiſhing the pages of 
the original edition, to which all the references in the Jaw 
books have hitherto of courſe been made: on that account, 
where the commencement of each page does not coincide 
with the former edition as uſual at the top of the leaf, it is 
pointed out by the figures in the margin, and in ſome in- 
ſtances more minutely by a mark of reference placed in the 
text; at the ſame time the convenience is preſerved of 
finding the number of the page where it is uſually looked 
for, in the corner of it, agreeable to a method which has 
deen lately adopted and approved in ſome other inſtances. 


The Tables of Contents to each volume reſpectively, 
which in the original edition reſerred the reader to the 
general head and ſubdiviſion only, are now improved by 
the addition of the numbers of the pages, by which the 
convenient uſe of the work will be much promoted. The 
like addition will be made to the general Indexes, in which 
ſeveral other neceſſary improvements will alſo be made. 

On the completion of the preſent undertaking, it is 
propoſed to compile a SureLEMENT from the books of 
Reports of Adjudged Caſes, which have taken place ſince 
Mr. Viner's time, agreeable to the plan which the learned 
author appears to have recommended at a future period. 
Of this part of the undertaking, further information will be 
given in the courſe of the preſent publication. x 
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Officers, 
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Abatement. 


1 


ow WY Att. tt. * * 


Abatement. 


(A) Of Writs. By Plaintiff's ozwn /hewwing. 


RESPASS upon the caſe againſt a miller. The writ was 
quod cum præd' quer. &c. molere debuerunt fine multura, 
& c. prædictꝰ def. prædictum querentem ie multura molere 
vi Y armis impedivit, &c. and was abated ; for it appears that he 
ought to have general writ of treſpaſs of his corn carried away 


by force and arms. Thel. Dig. 117. lib. 10. cap. 27. S. 3. cites 


Mich. 41 E. 3. 24- Vide 43 E. 3. 29. 44 £3 36 

2. In general writ of treſpaſs of a horſe taken, it appeared by 
the replication of the plaintiff, that it was taken in 7he high rect 
of the king; upon which the opinion was, that the writ ought to 
abate, and that the plaintiff ought to have ſpecial writ, &c. 
Thel. Dig. 117. lib. 10. cap. 27. S. 6. cites Mich. 43 E. 3. 39. 


He ought to 
have a fpe- 
cial writ 
upon th: 
ſtatute of 
Marlbr. caps 
15. whicir 


prohibits the taking diſtreſſes by any but the King or his officers, having ſpecial authority, out of ti.s 
fee, or in the King's highway, or in the common ftreet. 43 E. 3. 30. a. pl. 16. But the Reporter 
cites 11 R. 2. that in replevin ſuch writ was maintainable, notwithflanding he might have h.s writ 


upon his caſe. Fitzh. Avowry, pl. 87. cites Trin. 11 R. 2. accordingly. 


3. Precipe quod dia againſt tuo: the one diſclaimed, the other 
wonched him. The demandant confeſſed that he, ho diſclaimed, had 
nothing, and counter-pleaded, that he nor his anceſiors, &e. And 
upon the confeſſion the writ was abated. Br. Brief, pl. 1 51. cites 
21 E. 

4. 4058 5 land in 2 ville, and makes his plaint of all the land 
in one vill, all the writ ſhall abate; per Cur. Br. Brief, pl. 16. 
(bis) cites 9 H. 6. 42. 

5. Detinue of charters inclaſed in a cheſt. The defendant came by 
exigent, and the plaintiff declared of one charter in ſpecial ; and the 


defendant of 1 the reſt waged his law, and did it immed:at: ely and of 


the charter in ſpecial he ſaid, that he did not detain, and the others 
e contra. And Paſton J. held clearly, that the writ ſhall abate by 
the declaration of the plaintiff himſelf, becauie he declares of a 
charter Concerning frank-tenement, of wohich exigent does not lie ; Tor 
a man cannot join in one and the ſame writ a thing wwheref of 


| parcel the proceſs ſhall be diſtreſs infinite, and of the rejt exigent ; 


and if this had been apparent in the writ, the writ ſhall abate 
clearly; and fo where it appear in the declaration by him. But 
Vol. I. B qQuare 


| 
| 
| 
| 


1 | Abatement, 


quzre of this opinion; for this is often permitted elſewhere. Br. 
Þrief, p!. 236. cites 14 H. 6. 1. | 

6. Where the writ abates in part of the plaintiff's own ſhewing, 
there it abates in the whole; per Frowike Ch. J. Kelw. 56. NI. 
20 H. 7. pl. 5. : „ 

7. In maintenance againff tvs, the one pleaded that he was the 
party's attorney, and retained counſel for his client, and gave 1098. 
of his maſter's money; and the plaintiff ſaid that he gave 40 d. 10 


$41 the jury, &c. and the others e contra; and the ether pleaded 1157 


guilty, and all found of the plaiutiſt. And per tot. Cur. except 
Needham, becauſe the action is brought of joint maintenance, 
and*the plaintiff in pleading has confeſſed of record that it avas of ſe— 
veral maintenances, the writ ſhall abate by his confeſſion, where by 
the law, if ſuch matter had been found by verdict, the plaintiff fhould 
have recovered ; or if part had been found for him, aud part against 
him ; and ſhould have been amerced for the reſt; as in 7 
paſs againſt 2, who plead not guilty, the one is found guilty of part, 
and acquitted of the reft ; and the other is found guilty of the reſt, 
and acquitted of the firſt part; or in decies tantum it is found that 
they took money ſeverally, the plaintiff ſhall recover. Br. Brief, pl. 
245 cites 36 H. 6. 27. | 5 

8. Where the King granted to theſe of P. conuſance of pleas ariſing 
in P. and that no burgeſs of P. ſhall be impleaded, unleſs in P. of 
any act done there, in an action againit a burgeſs he pleaded it 
to the writ, by which the writ was abated by award, becauſe by 
the count it appeared that the treſpaſs was in P. Br. Brief, pl. 323. 
cites 9 H. 7. 12. | h 

7 Mod. 89. 9. If a man demands a debt of 20 l. and confeſſes he has no right 
* to 10 J. of it ; or demands 100 acres, and confeſſes he has no 
right to. 50 of them, no doubt the Court, ex officio, or the party, 
either by plea in abatement, or as amicus curiæ at leaſt, might 
take knowledge, and abate the writ. But if they went on to iſſue, 
and a verdict be given where the ſtatute gives relief, it doth as 
well when it appears of the party's ſhewing as otherwiſe. Hob. 
279. Mich. 13 Jac. in Clanrickard's Caſe. . 

10. It is regularly true, that if the plaintiff himſelf diſcovers to 
the Court any thing, whereby it may appear that he had no cauſe 
ef actian when he commenced it, his writ ſhall abate. As if he 
will demand a debt, or diſtrain for a rent before the day of pay- 
ment, of his own ſhewing it is againſt him. Hoh. 199. Mich. 
15 Jac. in Caſe of Brickhead v. the Archbiſhop of York. 

Arif a man II. So if, of his own ſhewing, though he had cauſe of ation, 
Has , get it was in another manner, it will be a ainſt him. Hob. 199. 
treſpaſs a- in Caſe of Brickhead v. the Archbiſhop of York. 

| Orders writ againſt one of them, and after confeſſes the treſpaſs to be done by the too, his writ 
ſhall abate, T s Dig. lib. 5. cap. 18. S. 1. cites Mich. 9 H. 6. 36. So if he declares, 
that he with the other did the treſpaſs. Hob. 199. in caſe of Brickhead v. the Archbiſhop of 
York. But if he brought his action againſt one alone, and the defendant had pleaded that be 
with others did the treſpaſs, and that the plaintiff bad releaſed 19 the ether, and the plaintiff denies the 


releaſe, whereby he doth in a manner confeſs that the other were joint treſpaſſors, yet this action thall 
not abate, Hob. 199. in caſc of Brickhead v. Arghhiſhop of York. 11 Rep. 5. b. Hob. 164 


261, & Rep. £3o 


N 
7; 


Abatement, 


(B) Abatement. By Act of the Party. 


t. IF a man brings ceſſavit again N. who aliens to S. pending the 
1 eorit, and the demandant takes the rent and homage of S. and 
after recovers againſ{ N. there S. may avoid the recovery; for by 
the acceptance of the rent and homage the writ is abated, and 
the action extinct. Quere. Br, Ceſlavit, pl. 15. cites 21 E. 3. 
18. per Stonc. | | | 


fending the eurit, and after the lord recovers, the feoffec may falſify the recovery; for 


| abated by the taking of the humage. Br. Faux de Recov. pl. 15. cites 36 H. 6. 32. 


2. It ſeems that a ſuſperſeon of the action for a time, by the act of 
the plaintiff himſelf, pending the writ, is an abatement of the 
writ. Br. Brief, pl. 308. cites 42 Aſſ. 21. | 

3. Aſſiſe of rent againſt W. and R. R. made default, and W. 
appeared, and anſwered as tenant of the land and pernour of the 
rent. (Quære how he can be tenant and pernour; but he may 
be tenant and deforceor,) and that the, land was given in tail 
to A. his anceſtor, and conveyed by deſcent to his mother; and 
that the mother diced, and the land deſcended to him pending the 
writ, judgment of the writ. The plaintiff ſaid that R. father of 


. had the land by the curteſy the day of the writ purchaſed, and 
ſurrendered to M. pending the writ, to which W. agreed, by which 


W. became tenant, and yet is; and W. not knowing of the 
ſurrender,  demurred in law; and the truth was, that R. ſur- 


rendered to W. pending the writ, and died pending the writ. And 


per June Ch. Baron, the writ is good; for the taking of the 
ſurrender is the 44 of the tenant pending the writ, which makes 
it good, as a purchaſe pending the writ makes the writ gosd ; for 
if the tenant by the curteſy had charged the land, he thould 
have held charged. But Rolf contra; for if writ of entry be 
brought againſt W. after the ſurrender, he hall be ſuppejed in by 
the mother; and if the ſon difſeiſes a man to the uſe of his father, 
and aſſiſe is brought againſt father and fon, if the father dies, 
the writ ſhall abate. Paſton ſaid, in præcipe quod reddat againſt 
the ſon, after the ſurrender, he ſhall have his age and all ad- 
vantages, as if he had come to the poſſeſſion by detcent, and 
therefore the writ ſhall abate; quod Hulfe conceſſit. And all 
the ſerjeants denied it, by which the tenant was awarded to 
anſwer. Quod nota. But Rolf had his challenge thereof. Quod 
nota. And quxre; for it is a good caſe. Br. Brief, pl. 240. 
Cites 1 H. 6. 1. | 

g. In cui in vita of 3 acres, it was agreed, that if the demand- 
ant by another aftion recovers one of the 3 acres, and enters, it thall 
abate all the writ, becauſe it is the act of the demandant to 
recover it, and to enter, and therefore ſhe ſhall abate her cui in 


vita. Quod nota, that recovery in aſſiſe of parcel of the land 


thall abate the cui in vita for all the 3 acres. Br. Brief, pl. 338. 


cites 1 E. 4. 3. 4. and 2 E. 4. 10. 
B 2 | 5, Every 


If a lord 
brings ceſſa- 
vit, and the 
tenant in- 
feoffs a 
ftranger, and 
the ferffee 
does homage 
to the ard 
the Writ was 
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Abatement, 


5. Every diſcontinuance of proceſs abates the original, but not 2 
miſcontinuance. Bulſt. 143. Arg. cites 1 H. 7. 1. b. and 21 H. 

10. b. | : 
, 6. If the plaintiff in quare inpedit be nonſuit after appearance, 
diſcentinue his ſuit, or be made a knight pending the writ, theſe 
are his own acts, and ſhall abate the writ. 7 Rep. 27. b. Paſch. 
Yelv. 96. 40 Eliz. Sir Hugh Portman's Caſe. A 
Hill. 4 Jac. 7. B. brought zre/paſs vi & armis, for taking his horſe the 14th 
S. C. ad- of October. The detendant juſtifies as baily, Fe. for an eftray ; 
+ hy and that he delivered it to the plaintiff the 16th of October. 
tif.—Cro. And the plaintilt replies, That the defendant himſelf ſaid that the 
J. * 16th day of October, hre the re-delivery, he had uſed and worked 

A cenaw the ſaid horſe. Reſolved, on demurrer, that by his acceptance of 
AD Gow- his horſe, be it, before or hanging the action, the plaintiff has 
3 * not abated his writ. Noy 119. Bagſhaw v. Gawen. 8 
the plaintiif, 8. In action for words againſt baron and feme, the baren died, 

and pending the ſuit the feme tot another huſband ; the Court 

inclined, that the writ was abated, becauſe the defendant by 
her marriage had changed her name; but took time to adviſe. 


Sty. 138. Mich. 24 Car. White & Ux. v. Harwood and Ux. 


See tit. (C) Abatement. By other Action. 


>... JT is faid, That if bent 4) olegit be cid, and he brings 
afhiſe, and he in reverſion brings ansther aſſiſe, as to the one 
the writ of the other ſhall abate. Thel. Dig. 192. lib. 12. 
cap. 30. S. 27. cites Mich. 12 H. 6. 4. and Mich. 48 E. 3. 21. 
where it is ſaid, That the law is /5 im all the caſes where two 
may bring action for the ſame thing ſeverally. 

2. Tf ſeveral perſons bring ſeveral ations for the ſame thing to 
which they have all equal right, anthe evrits are all returned 
on the ſame day, they ſhall all abate, becauſe it is uncertain to 
the Court (if the tenants confeſs the actions) to whom they 
ſhall award ſeiſin, fince their titles are all alike, and all returned 
at one and the ſame day; for the date in this cafe is not ma- 
terial; for they are not of record before the return; and for 

the uncertainty all the writs ſhall abate. Arg. Pl. C. 10. b. in 
. Manſcll's Cafc. IK 
y _— 3- Iwo actions were brought at the ſame time againſt the 
en the re- defendant for the ſame thing, with ſome litile immaterial variation 
2 — in the duty preſcribed for. The deſendant averred, that both 
+ fo 2 u, Were for the fame duty, and ſo pleaded the one in abatement of 
rw; writs the other, mutually; and they were both abated. Freem. Rep. 


Ain ibe 8 , Z 
2 ey 491. pl. 526. Trin. 1675. The Mayor, &c. of London, v. B. 
ant for the ſame thing, the firſt not being determined, the ſecond writ ſhall abate ; for the law abhors 
multiplicity of actions; and will not alls that a man ſhall be twice arreſted, or twice attached by his 
goods for the ſ me thing; for if fo, he miglit ſuffer in infinitum. G. Hiſt. of C. B. 205, 206. a 
New Abr. 13. has the tame words, and 1» goes on tranicribing for a long way. 


4. An 


Abatement, | = A 


4. An action brought in the Marſhalſea was ſlaid by habeas corpus, 
and removed into B. R. where the plaintiff delivered a declaration va- 
rying from the former pluint. The detendant pleaded the plaint 
in the Marſhalſea, and the removal thereof, and that it was for 
one and the ſame cauſe of action. Upon demurrer it was held, 
That the habeas corpus does not remove the cauſe of the inferior 
court ; and a plaint pending in an inferior court is no plea to 
an action brought in the courts at Weſtminſter ; and there is 
difference between a recordari, certiorari, and a habeas corpus. 
And judgment was, that the defendant ſhould anſwer over. 2 Ld. 
Raym. Rep. 1102. Hill. 3 Ann. Seers v. Turner. 


(D) By taking, &c. the Thing ſued for, or in 
Diſpute. 


| . JN debt of 10 J. the defendant /d, That the plaintiff has S. F. Br. 


: b D Dette, pl. 2. 
received 5 l. of it pending the writ ; and no plea, but ſhall cites 6, | 


anſwer to the debt; but acquittance of part ſuffices to diſcharge all 7. 41. per 
the action. Br. Dette, pl. 137. cites 3 H. 7. 3. Cur. and 15 


| == H. 7. 10— 
Debt upon obligation of 20/7. upon condition to pay 101. &c. the defendant pleaded payment of part of the 
10 J. pending the writ, this is a good plea to the writ, per Brian; and per Cur. it is a good plea to plead 
faym ent of the ſum in the conditicn; and this by reaſon of the condition; for otherwiſe payment is no plea 
in debt, unleſ, it be by reaſon of the condition: and ſo is 15 H. 7. 10. But acquittance of the receipt 
of par: pending the qurit gocs to all the writ. Br. Dette, pl. 222. cites 5 f. 7. 41.—And in debt 
agairſt leſſee for years, payment of part in a foreign county, is a gend plea to all the wvrits Ibid. — And 
by 9 H. 5. 2. where payment is a good plea, as in the caſe of the leaſe and condition, the receipt pend - 
ing the ꝛbrit is a good plea without acquittance. Contra where payment is no plea in bar; 

there it is no plea to the writ; quod nota, by all the 3 books. Note a good diverſity. 

Ibid. —In debt upon an obligation, the defendant ſaid that the plaintiff had received parcel of U 5 ] 
the debt pending the writ, and thereof ſhewwed acguittance, and demanded judgment of the 

writ ; ſed non allocatur; but was compelled to anſwer to the reſt. Thel. Dig. 188. lib. 12. cap. 22. 
S. 1. cites Hill. 15 E. 2. Brief 319. and 34 H. 6. 2. Per Pritot. And Hill. 39 H. 6. 45. Contra 
it is held 1 E. 4. 4. 2 E. 4. 11. See 5 H. 7. ultimo, inaſmuch as the plea is to the action for parcel, 
And it was keld there, that ſuch plea is not good without ſhewing acquittance; but Moyle e contra. 
And lee as to this point, that the Juſtices were in diverſe opinions Mich. 5 E. 4. 139, 40. But the 
opinion of the Juſtices, Trin. 7 E. 4. 15. is, that the plea is not good without ſhewing acquirrance 
and ſo it is agreed 22 E. 4. 50. in writ of annuity, and Trin. 15 H. 7. 10. | 

It was ſaid by Needham, That ſuch a plea by acquittance ſhewwn goes to all the wwrit, if the plaintiff 
does not deny his acquittance ; but if he denies it, and it be found by inqueſt for the defendant, the writ 
is good for the reſt. Thel. Dig. 188. lib. 12. cap. 20. ſ. 2. cites Mich. 4 E. 4. 35 

In debt upon obligation, with condition te pay a leſs ſum, it is a good plea to plead receipt of parcel 
of the lejs ſum in abatement of the writ; but the receipt ought to be after tbe /aft continuance. Thel. 
Dig. 188. lib. 52. cap. 22. f. 3. cites 5 H. 7. fol. ult. 

In debt, upon obligation of 801. the defendant pleaded that plaintiff bad, by the cuſtom of London, 
attached (pending the bill) 40l. in the bands of J. S. in ſatisfaction of the debt; and prayed the bill 
might abate, It was objected, that this amounted only to an acceptance of part pendente billa, and is 
in bar, and not in abatement. And all the court (except Popham) conceived that it is a plea in bar, but 
not in abatement; for the plaintiff for this part is to be barred for ever; and this receipt of parcel is a 
lawful at. Cro. E. 342. pl. 21. Mich. 36 & 37 Eliz. B. R. May v. Middleton. —-———- Mo. 598, pl. 
820. Moy v. Middleton, S. C. accordingly. S. C. cited by Holt Ch. J. 12 Mod. 542. in caſe 
of Pearce v. Paxton. > 

In debt, upon a fingle bill of 501. the defendant after imparlance pleaded, That after the laſt con- 
tinuance the defendant had paid the plaintiff 5 /. parcel of the 01. and demanded judgment of the bill, 
Whereupon the plaintiff demurred ; and becauſe the defendant did nr a/lege that he had az arguittances 
which he ought to produce, judgment was given againſt the defendant, that he {hould anſwer over, &c. 
All. 63. Paſch. 24 Car. B. R. Loder v. Hampſhire, . | 

In debt on a ſingle obligation, the defendant pleaded payment of part ſince the action brought. Per Cur. 

This is a good plea in abatement of the writ, but not in bar of the action. Sty. 212. Paich. 1649. 
Hollingworth v. Whetſtone. 
II in debt the defendant pleads, that ſince the purchaſing the writ, the plaintiff has received part of 
the debt, the whole writ ſhall abate, becauſe it appears the avbolr money is not due, as by the wurit is de- 
marded, which he had already begun in a court ot juſtice, G. Hitt, of C., B. 203, Y 

| | | 3 | | ut 
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Ju Abatement. 


But in debt on an «[igation: to dellwer 20 quarters of barley, it is no plea in abatement to ſay, that 
penderte placito the flaint ¶ bad riceiued 15 guaiiers, for it is collateral, and not the ſum contained in 
the obligation And if it be a plea, it is ia bar. And judgment for the plaintiff. Cro. E. 253. ph 
23. Mich. 33 and 34-Eiiz. B. R. Stone v. Radiſh. ——G. Hitt. of C. B. 203. cites S. C. and ſays, 
That the condition not being fulfilled, the penalty is ſtill in force. Cro. E. 260. pl. 44. in the 
ſame Term, AN Dñ REG Sv. KIR X, S. P. And there being a verdict for the plaintiff, it was reſolved 
that it was helped by the ſtatute; and the plaintif had judgment, though it was moved to be no plea, 
and ſo no iſſue; and no deed was thewn. : * 

It was moved in debt upon cant, that receipt of parcel is no plea, and that in deht upon leaſe for 
years, payment of parcel in another county ſhall abate all the writ. Thel. Dig. 186. lib. 12, cap. 22. 


. 4. cites Hill. 3 H. 7. 3. Qt. 


2. In every action where one demands land, or ather thing ex- 
preſily by his writ, if he comes to the ſame thing pending the 
writ, the plaintiff abates his own writ; but where a writ is 
brought for a tort done, as writ of raviſhment of ward, wherein 
the ward is not demanded; fo thai it is only an action of tret- 
paſs in its nature, by the common law; and alto in treſpaſs for 
goods taken, it is no plea for the defendant to ſay, that plaintiff is 
ſeifed of - the goods; for he does not demand any goods by his 
writ; and yet, if he has not the goods again before verdict, he 
ſhall recover the value of them, but if he has, the damages ſhall 
be aſſeſſed for the treſpaſs only; but in detinue, replevin, or quare 
zmpedit, ſuch plea is good, becauſe it is a falſification of his own 
writ. Keilw. 20. b. pl. 6. Hill. 12 H. 7. Canterbury (Arch- 
biſhop) v. Conway. 

3. In debr, receipt of part, hanging the writ, abates ail the 
writ; per Foſter J. 2 Brownl. 130. Peto v. Checy. Keilw. 20. 
b. pl. 6. Arg. S. P. But in zrefþoſs for goods taken, coming t9 the 
gouds hanging the wwrit does not abate the writ ; for he does not 
demand any goods by his writ; and yet if he has not the goods 
again before the verdict, he ſhall recover the value of them : but 
in detinue, replevin, or quare impedit coming to the thing hanging 
the action, is a good plea in abatement ; per Fineux Ch. J. and 
Rede. Keilw. 20. b. pl. 6. Hill. 12 H. 7. Archbiſhop of Canter- 

. bury v. Sir Hugh Conway. 


£6] (E) By Seiſin, &c. of the Demandant or Plaintiff, 


1. F replevin it is no plea to ſay, That the plaintiff was ſeiſed of 
the beaſts the day of the writ purchaſed. Theloall's Dig. 149. 
lib. 11. cap. 36. ſ. 3. cites tempore E. 1. Replevin 28. 

2. In Mortdancefter by three, two were ſummoned and ſevered ; 
and as to the 3d, the tenant ſaid that the demandant himſelf was 
ſeiſed of that which belonged to his purparty the day of the writ 
purchaſed, &c. and held a good plea, without pleading over to 
the points of the writ. But it is not ſo of non-tenure. Theloall's 
Dig. 149. lib. 11. cap. 35. f. 18. cites 8 E. 2. It. Kanc. Mort- 

A man may daunc. 40. And ſeiſed at his will in aſſize. 22 Af. 19. 
plead 1 3. In writ of land, to ſay that the demandant himſelf was 
the demand- ſeiſed of parcel the day of the a¾urit purchaſed, is a good plea to 


ant is ſeiſed 


of the miicty of the land demanded, without ſhewing how he is ſeiſed. Theloall's Dig. 148. lib. 17. 


Cap» 35. ſ. 6. Cites Mich. 8 E. 3. 440 · 
: | 8 the 


Abatement; 


the writ ſor all. TheloalPs Dig. 148. lib. 11. cap. 35. f. 4. cites 
Paſch. 4 E. 3. 132. contra 32 E. 3. Brief 345. in Waſte 162. 25 
E. 3. 39. 27 E. 3. 82. 28 Aft. 50. and 5 H. 7. 7. notwithitand- 
ing that he could not have other writ of this parcel againſt any 


other. 
4. In writ of waſte againſt tenant for life, it is a good p to 
the writ to ſay, that the demandant himſelf was feiſed of the land 
the day of the writ purchaſed. Theloall's Dig. 148. lib. 11. 
cap. 35. ſ. 5. cites 4 E. 3. 147. and 11 E. 2. Waſte 114. aud in 
aſſize, 27 Aſſ. 30. 51. | 

5. Where 2 parts of a mancr are in demand, tt is a good plea 
to the writ to ſay, that the demandant is ſciſed of an advowwſon and 
2 acres of land parcel of the whoie manor. 'Theloall's Dig. 148. 
lib. 11. cap. 35: 1. 6. cites Mich. 4 E. 3. 162. | 

6. In fermedon of rent ſervice, if the defendant pleads that the 
plaintiff is ſciſed of parcel of the land out of which the rent iſſues, this 
is to the action for the portion, and not to the writ Theloall's 

Dig. 148. lib. 11. cap. 35. f. 3. cites Mich. 17 E. 3. 57. 

7. In writ by E. againſt F. it was pleaded that E. vas tenant the 
day of the writ purchaſed, &c.; to which it was replied, that before 
the writ purchaſed, F. recovered the land againſt E. by a dum fuit 
infra etatem, and had ſued execution, and is now ſefſed, Sc. Upon 
which the writ was adjudged good. 'Theloall's Dig. 146. lib. 
II. cap. 35. ſ. 19. cites Trin. 22 E. 3. 8. 

8. In farmedon, the tenant pleaded that he brought an afſiſe of the 
fame land againſt the demandant and recovered, and before execution 
ſued this aurit is purchaſed, & c. And held a good plea, and the de- 
mandant compelled to maintain his writ that the tenant was ſeiſed 
the day of the writ purchaſed. Theloall's Dig. 148. lib. 11. 
cap. 35. f. 8. cites Paſch. 27 E. 3. 80. but ſays, that in the ſame 
caſe the contrary was adjudged, becauſe the tenant by the recovery 

in aſſiſe awas tenant and ſeiſed in law. Mich. 28 E. 3. 95. 

9. In falſe judgment againſt him who was party to the recovery, the 
tenant pleaded that the plaintiff was ſeiſed of the franktenement the 
day, &c. and yet is, & c. And held a good plea by Finchden ; 
but Knivet contra, quzre. Theloall's Dig. 149. lib. 11. cap. 35. 
{. 11. cites Mich. 38 E. 3. 41. | | | 

10. In /cire facias the tenant pleaded that the demandant was 
tenant the day of the writ purchaſed, and yet is. And held a good 
plea. Theloall's Dig. 149. lib. 11. cap. 35. f. 13. cites Mich. 
39 E. 3. 37- 5 

11. In writ of forcible entry upon the ſtatute of 8 H. 6. it is no 
plea to ſay that the plaintiff was: ſeiſed the day of the zurit purchaſed, 
and if it be a plex it is to the action. Theloall's Dig. 149. 
lib. 11. cap. 35. S. 16. cites Hill. 22 H. 6. 42. per Newton. 


12. In writ of right of advowſen, to ſay that the demandant is 


ſeiſed of the fixth part of the advoawſon the day of the writ purchaſed, 
is a good plea to all the writ, and fo it is of a manor and fuch 
entire thing, &c. But it is otherwiſe if the demandant be of 
acres, and the tenant ſays that the demandant is ſeiſed of one 
acre parcel, &c. Theloall's Dig. 149. lib. 11. cap. 35. f. 17. cites 
Mich. 5 II. 7. 7. quære. i 

B34 


—1 


Adbatement. 


* 


UF. By Miſnoſmer. 


1. ENTRY, that the tenant entered by W. and K. his feme, the 
tenant ſaid that her name is J. Priſt, and the demandant ſaid 
that ſhe is known by the one name and by the other ; & non allo- 
catur, but was compelled to maintain that her name is K. Br. 
Brief, pl. 155. cites 21 E. 3. 47, 48. | | 
2. In aſſiſe againſt A. and B. and Margery his feme, the baron 
ſaid that before the writ purchaſed he had a feme named Mar- 
gery, who died before the writ, and now he has another feme 
named Margaret. Judgment of the writ, and the writ abated ; 
8. p. for quod nota. Br. Brief, pl. 300. cites 30 Aſſ. 16. 
he himielf 3. It was held by Seton, that in treſpaſs the one defendant ſhall 
may plead rt plead the miſugſiner of the other. But in writ of ward 
it. Br. . 3 8 
Miſnoſmer, againſt two they may join in pleading miſnoſmer of the one 
xl. 10. cites of them. Theloall's Dig. 123. lib. 11. cap. 5. ſ. 8. cites Mich. 
WS yo I 2. 22. | 
. ie £ 4. Quare impedit by the King againſt the Provet of the Houſe of 
Miſnoſwer, C. the defendant ſaid that the ſame King gave leave to T. B. to give 
pl. 24. eites the manor of P. to found a chauntery of a Proveſ} and 10 Chap- 
8. C. lains, and that he ſhould be named Provgft of the Chauntery of C. 
Judgment of the writ which calls him Prout of the Houſe of C. 
And therefore the writ was abated notwithſtanding that the King 
averred that he is known by the name of Provoſt of the Houſe, &c. 
The cauſe ſeems to be becauſe the King ſhall take conuſance of 
the name, which he himſelf appointed, by his writ. Br. Brief, 
Pl. 137. cites 38 E. 3. 14. | | | 
5. Scire facias was maintained againſt executors out of a recog- 
nizance without naming them by their proper names. Theloall's 
Dig. lib. 6. cap. 2. ſ. 4. cites Hill 41 E. 3. Brief, 539. | 
Br. Miſnoſ- 6. In formedon of the manor of A. juxta K. the tenant demanded 
24 * judgment of the writ, becauſe parcel of the manor of A. is in K. 
4 E. 3-22, Where the writ is A. fuxta K. and in truth the name was A. be- 
fide X. Finch. ſaid where one is named W. fon of John, where his 
ather's name is Richard, and brings writ by name of WW. Filius 
2bannis in Latin, it is a good plea to ſay that his father's name 
3s Richard; judgment of the writ. And ſo in this caſe becauſe 
It is put in Latin, by which by reaſon of the opinion of the 
court, the demandant ſaid that A. is juxta K. Priſt and the 
Put where Sthers © contra. Br. Brief, pl. 67. cites 44 E. 3. 12. | 
> AV ales 7. John Abbot of Colcheſter was indicted of treaſon, who came 
Flake was and ſaid that his name is Roger, &c. which was witneſſed by the 
_ 5 Pithop of London, and not denied by the King's Attorney, by 
one brought Which he went fine die. Theloall's Dig. 123. lib. 11. cap. 5. 
to the tac 8. 12, cites Hill. 11 H. 4. 41. > | 


ſaid rage 
was alter Plakeford, &c. Notwithitanding, he was put to anſwer to the treaſon, inaſmuch as it is 
the ſuit of the King; but otherwiſe it is in appeal at the ſuit of the party, Thel. Dig. 123. lib. 11. 
Cape 6. S. 14s cites Trin. 1 H. 5. 5. 7: 

8. A. de 


Abatement, 

* M. de T. & M. T. cannot be intended one and the ſame 
perſon, per three Juſtices; but Hanke contra, and adjudged ac- 
cordingly againſt Hanke. Br. Miſnoſmer, pl. 22. cites 11 H. 

„70 | | 
7 0 Covenant againſt the parſon of D. he ſaid that he is parſon of 
S. and nit of D. Judgment of the writ. Hanke ſaid if he was 
parſon of D. at the time of the covenant, and after made parſon 
of S. the writ ſhall be parſon of S. late parsen of D. And ſo of a 
biſhop, it ſhall be biſhop of W. late biſhop of D. &c. Br. Brief, 
pl. 126. cites 12 Hf. 4. 5. | 

10. An executor cannot plead miſnoſmer of his companion, but he 
may plead that he has a co-executor in full life who has adminiſtered 
and is not named, &c. and name him, who is miſnamed, by his true 
name. Theloall's Dig. lib. 11. cap. 5. f. 15. cites 14 H. 6. 3. 
and 11 0. 20- | 

11. Account againſt R. S. of L. merchant, Nuper attorney of 
Peter Medices, and of the Society of Merchants of Florence in the 
court of Rome. Choke prayed judgment of the writ ; for the de- 
fendant's name is R. S. of L. merchant only, abſque hoc that his 
name is R. S. attorney, &c. Priſt, and no plea by judgment; 
for that which comes after the Nuper 1s void, and 1s not traverſable 
unleſs where the ation is founded upon it, as in action againſt J. S. 
late fheriff, late eſcheator, cuſtomer, or the like, of an act when they 
vere officers ; there it is a good plea, that never ſheriff, eſcheator, or 
cuſtomer. Contra where he counts of other matter which does not 
touch the office. Note the diverfity. Br. Brief, pl. 252. [256.] 
cites + 38 H. 6. 23, 24. and 4 E. 4. 10. accordingly. 

12. Debt againſt A. and E. and E. ſon and heir of the ſaid A. 
Choke prayed judgment of the writ; for E. cannot be heir to A. 
in his life; and yet good per Danby; for treſpaſs lies quare 
filium & heredem ſuum rapuit & abduxit. Br. Brief, pl. 481. 
cites 3 E. 4. 12. | 

13. Decies tantum againſt J. N. of D. where he was of S. and 
iſſue was thereof taken, as miſnoſmer at common law, though 
proceſs of outlawry does not he in this action. Br. Brief, pl. 

439. cites 21 H. 6. 54. | - 

14. In treſpaſs againſt. Jo. Strayt, the defendant came and 

ſaid, you have here Jo. Strete in proper perſon, who is im- 

po by the name of Jo. Strayt, and defend” &c. and ſaid that 
is name was Jo. Strete, and not Jo. Strayt, &. And held good 

by the Court, and that Szray? and Strete are not all one. Theloall's 

Dig. Lib. 11. cap. 5. f. 21. cites Mich. 5 E 4. 57. 


CItE3 


Br. Vart- 
ance, pl. 35. 
1 S. C 


Br. Traverſe 


pl. 161. 
cites S. C. 


15. Miiſugſiner of one defendant thall abate the writ againſt 4 Le. 205. 


all the deiendants. 2. Le. 162. pl. 196. 21 Eliz. C. B. in an 
Anon. Caſe. 


treſpaſs againſt two miſnoſmer of one of the defindants ſhall not abate the whole writ, b 


per 2 Juſ- 
tices in an 
Anon, Caſe, 


— But in 


ut it ſhall be 


good as to him who is rightly named, Mich. 8 Jac. 8 Rep. 159. b. in Blackamore's Cale, 


16. After the death of an obligor his ſon and heir, was ſued by 
the name of Son and Heir apparent of the obligor, and judgment 
| being 


8 Abatement. 


being given againſt him, was reverſed for that reaſon. Owen. 
17. Paſch. 35. Eliz. B. R. Audley's Caſe. 
Hob. 249- 7. Quare impedit againſi Richard biſhop ef Linc:ln the patron 
327. 
bin, brought there was no ſuch Richard bijhep Lincalu; and this was 
Trin. 16 held a good plea in abatement. 3 Nelſ. Abr. Quare Impedit 38. 
. pl. 19. cites Hutt. 31. Coppledike v. Tanſey. 
aid, that no opinion was given by the Court upon this matter. —— And in Hutton's Reports of this 
caſe, not any mention is made of the Court's opinion as to this point; but Hnghez's Abr. Tit. 


Amendment 5. pl. 15. has it as Nelſon, and Nellon terms to have copied it from Hughes, 


18. An inditment may be abated by miſnofmer. Carth. 299. 
Hill. 5. W. & M. in B. R. Ld. Banbury's Caſe. c 


19. Demurrer to a plea in abatement, where the defendant 


faid ſhe was baptized by the name of Mary and nt of Patience, + 


but the does t /ay that fbe was ſo called at the lime of the bill ſued ; 
[9] and adjudged that the oght Ie give the plaintiff a better writ. 
Skin. 620. Mich. 7 W. 3. B. R. Nichols v. Shepherd. 
20. The bail cannot plead the miſnoſmer of the principal in 
abarement, though the principal may, 8 Mod. 289. Trin. 8 Geo. 
Addiſon v. Paterſon. | = | 


(G) By Matter Subſequent. 
In precit* 1. I F affiſe or præcipe quod reddat is brought again? J. N. and 


La ey _w_ I he aliens pending the writ, the writ ſhall not abate. Br. Brief, 
rant of the pl. 271. cites 15 Aſl. 8. | | | 
Kirg who a- 


Lens pending the <orit, by which the King ſeiſes, yet the qurit all not abate; for the King ſhall not 
have the land, but ſhall retain for a fine. Br. Brief, pl. 541. cites tempore E. 3. Itin. Not. 


2. Account upon receipt in Newcaſtle upon Tyne, brought in tlie 
county of Northumberland. The defendant demanded judgment 
of the writ; for Newcaſtle is a county in itſelf; and becauſe it 
was made a county after the tefle of the awrit, therefore the writ 
was awarded good. Br. Brief, pl. 5 30. cites 2 H. 4. 18. 

S. P. 7 Rep. 3. Where a man who brings an action is made a knight, pend- 
27. Patch. ing the writ, the writ ſhall abate. Br. Noſme, pl. 18. cites 
40 Eliz. in H. 6 : 

Sir Hugh 7 II. O. 15. 

Portman's Caſe. 


v1 7 Aa in 4. If a leaſe be made 70 bros for life, and * quod reddat 17 


Srays to be vs: „ oo 
received, and leaſes 1 him all his right, if he pleads jointenancy with the other 


the two, and 18 E. 4+ 25» 
that they are in full life, he ſhall have the plea. Br. ibid. 


5. In precipe quod reddat, if they are at ifſue uon plea for ſaving 
the default of the tenant, which paſſes for the tenant, the writ in 
this caſe ſhall abate by judgment. Quod nota, Br. Judgment, 
pl. 154 cites 10 H. 7. 21, | 


6. In 


and incumbent, who pleaded that at the day when the writ was 
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never have a good writ againſt an abbot. 


Abatement, 


6. In writ of annuity, if the term expires pending the aurit, the 
writ ſhall abate, and the plaintiiF ſhall have debt of the arrears. 


Br. Brief, pl. 220. 


7. Adminiſtration granted to executor de fon tort, pending an 
action againſt him, ſhall not abate the writ. Arg. Ow. 69. Trin. 
42 Eliz. in Caſe of Malloy v. Jennings. 

8. In treſpaſs, where ſeveral are Joint defendants, if verdict finds 
one guilty, and the ethers not, upon joint plea, or ſeveral pleas by 
them pleaded, laint! ts ſhall have judgment, for ſuch verdict in 
treſpaſs, in ſuc E, does not abate the writ; for the treſpaſs 
may be ſeveral, or it ay be Joint, and plaintiff does not confeſs 
any thing contrary to his writ. Jenk. 101. cites 11 Rep. Sir J. 
Heydon's Caſe. 

9. If proceſs be ſued} againſt femme covert as feme ele, ſhe cannot 
avoid it by writ of errpr; and if ſhe pending the writ ates baron, 
this {hall not abate the writ z but the recovery againſt her upon 
the firit writ is good. But per Doderidge J. If after the ori- 
ginal proccis ſued, and before the return, ſhe takes baron, this 
ſhall abate the writ. Quære. 2 Roll. "M 53. Mich. 16 Jac. 
B. R. Haydon v. Miller. | 


affigned for error in fact. 


10. In debt againſt the defendant as a feme fole in the Palace 
Court, e pleaded, and afterwards married, and then removed the 
cauſe by habeas corpus into B. R. and there the plaintiff declared 
againſt her in cuftodia mariſc Halli. She pleaded in abatement, Hat 
ſhe was married at the time of the habeas corpus brought. Upon de- 
murrer this was ruled a good plea; for here the proceedings are 
de novo; but the courſe had been for the plaintiff to move upon 
the return of the habeas corpus, and the Court would grant a 
procedendo z for though it is a writ of right, yet the Court may 
refuſe it, where it is brought to abate a rightful ſuit. 1 Salk. 8. 
pl. 20. Mich. 6 Annzx, B. R. Hetherington v. Reynolds. 


9 


Shute ]. 
Sav. 28. 


S. P. per 


in Caſe of Booth v. Lord Cromwell. 


But if ſeme 
covert be 
plaintiff at 
= — of 
the action 
brought, it 
is pleadable 
in abate- 
ment, and 


ſhall! not be 


10 Mod. 166. Trin. 12 . B. R. Groſvener v. Stephens. 


1 


11 Mod, 
142. pl. 14. 
ETHER=- 
INGTON 
v. RE 
NOL DS, the 
Court was 
inclined to 


give judg - 


ment for the 


defendant z 
but as an 
indulgence 


for the equity of the cauſe, it was adjourned to Hill. Term next. 


(H) By Depoſition, Dt Ceſſion, Reſigna- 


tion, Tranſlation, Cc. 


7RIT by an abbot ſhall abate by his depofſeticn pending, &C. 

Thel. Dig. 186. lib. 12. cap. 17. f. 5. cites Tempore, 
E. 1. "Treſpaſs 242. and Mich. 27 E. 3. 84. Mich. 8 H. 6. 3. and 
9 E. 4. 25. And that this exception goes in bar, cites 16 H. 
7. 17% 
1 he writ againſt an abbot flood, notwithſtanding he was de- 
poſed pending the writ ; but afterwards his ſucceſſot ſaid that he, 
who was depoſed, died, by which the writ was abated. Thel. 


Cui in Vita 22. 15 E. 3. Brief 320. 15 Afl. 8. 22 H. 6. 51. 18 E. 4.19. 


18 E. 3. 24+ But that contra it is ſaid 10 f. 6, 11, 
12 


*S, P. for 
if it ſhould - 
abate by his 
depoſition a 
man. ſhould 


Thel. Dig. 186. lib. 12. cap. 17. ſ. 3. cites Trin. 4 E. 2. 
15 E. 3. Error 7. 


Dig. 
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Abatement. 


Dig. 186. lib. 12. cap. 17. ſ. 2. cites 30 E. 1. Brief 885. Treſ- 
paſs 242. 55 5 ; | 

3. In 4 iſe by the warden of an hypital, it was pleaded in bar of 
aſſiſe that the plaintiff was viſited, and deprived by the ordinary of 
the place, &c. And it was held good, inaſmuch as he has loſt 
his name. Thel. Dig. 186. lib. 12. cap. 17. ſ. 4. cites 8 E. 4. 


437. 451. 8 Aſſ. 29. 31. 


The ploin- 4. If ailife or præcipe quod reddat be brought againſt a pœrſen 

eff, by name of d church, warden, prebendary, or ſuch like, and he re/agns pend- 

> 1 ing the writ, the writ by this thall not abate, Br. Brief, pl. 272. 
ter, . 8 

refign:d, and cites 15 A. 8. 

was re-e/eft- ; 

ed pending the writ. And yet the beſt opinion war, that the writ ſhall abate upon the reſignation 

pleaded to the writ after the laſt continuance. Br.. Nonavilitie, pl. 14. Cites 9 He 5. 1. 
In annuity agairft a vicar, who ſaid chat he bad reſigned, judgm' nt of the writ, & non allocatur z 

for he caught te ſay that be bad reſigned tefere the wwrit purchaſed los relignation pending the writ thall 

not abate the writ. Br. Brief, pl. 406. cites 10 H. 6. 10. 


Deprivation 5. Ss per Thorp, if he be deprived pending the writ. Br. Brief, 


pl. 272. cites 15 Aſſ. 8. but cites 9 H. 5. 1. contra. 


hug wk to abate the writ, becauſe the ſucceſir comes in by the law. Contra of tenant bo pur- 
ebaſes pending the crit. Br. Brief, pl. 4.17. cites 15 E. 3. 
6. In writ againft a prior, if he be depoſed pending, &c. quære 
if he himſelf may plead after as party or not. Thel. Dig. 186. 
lib. 12. cap. 17. ſ. G. cites 18 E. 3. 24. and 29 E. 3. 39. Quzre. 
7. Writ brought by a bib ſhall not abate by his tranſlation to 
another biſhoprick. Thel. Dig. 186. lib. 12. cap. 17. . 7. cites 

Mich. 22 R. 2. Brief 936. | 
[ 11] 8. Writ ſha!l abate by re/gnation of the plaintiff, notwithſtand- 
ing that he be re-eleFed afterwards; per Opinionem. Thel. Dig. 

| 186 Ub. 12. cap. 17. ſ. 8. cites 9 H. 5. 1. 

In ſcire fa. g. Writ of annuity againſt a vicar upon title of preſcription, ſhall 


ciat on a re- 1 2 . = 50g . . | 
Sp I abate by the re/;gnation of the vicar pending the writ. Thel. 


ee. Digs 186. lib. 12. cap. 17. {. 10. cites Mich, 10 H. 6. 11. 


nuit again 


4 farjon, be ſaid, that before the writ purchaſeJ, he had reſigned to the hands of the ordinary, &c. and 


held no plea, without ſaying, and ſo not parſer, æc. Thel. Dig. 186. lib. 12. cap. 17. i. 11. cites 
Trin. 7 E. 4. 16. and fee Hill. 9 E. 4. 52. 5 N 


But if bebe 10. If writbe brought by name of . Mayor D. ſheriff, bailiff, 


zamed J. Ke. and he is removed pending the writ, the writ thall abate ; for 
, his name is determined pending the writ. Br. Brief, pl. 4 
b : ied ꝓ g rit. Br. Brief, pl. 415. 
EF, &c. and Cites 32 H. 6. 28, 29. | | 

the office ceaſes pending the writ, the wilt ſhall not abate 3 ſor he had the office tempore, &c. and he has 
feffecient name which remains, icilicet, his proper name and ſitname in the laſt caſe ; but in the firſt caſe 
he was named by his proper name and name of office, without the firname. Contra in the laſt caſe. Br. 
ibid - But Brooke ſays, This is et to be underſtood where be brings the ation as mayor, ſheriff, 
bailiff, &c. lut where he brings the action in jurc propris, and names himielf as above. Br. ibid, 


11. In pleading of depoſition, divorce, and deraignment, he 
ought to ſheev before whom, and for what cauſe, &c. Thel. Dig. 
186. lib. 12. cap. 17. ſ. 12. cites Trin. 9 E. 4. 25. 

12. If a prior be impleaded by his name of corporation, and not 


In detinue 
againf: the 


Prior of E. by his proper name, and after is depoſed pending the writ, the writ 
. * ſhall not abate; for it is by his own aft, Br. Corporation, pl. 31. 
E Cites 15 E. 4. 1. per Littleton. | | 

horch of St. Croſs of E. quod reddat, &c. Huſſey pr-y'd judgment of the writ ; for one John was 


prior 


Abatement, _- 11 


ior the day of the orit purchas'd, and after ⁊bas depos'd before I.. Biſhop of E. ordinary there; and 
after this defindant was elected prior; judgment of the writ. And per Pigot and Choke, this writ is 
abated in fact by the depoſition. And after the defendant pleaded in bar, but not by coertion of the 
Court, for it is not adjudged if the writ ſhall abate by the depoſition, or not; but it was ſaid there, that 
the writ ſhall be good, by reaſon that the prior is not named by proper name, but by name of corporations 
But quære inde» Br. Brief, pl. 739+ Cites 18 E. 4+ 18. 19. 


13. Contra, if he be made a biſhsp ; for this is the act of the Where an 
f al bot defen- 


Pope. Br. Corporation, pl. 31. cites 15 E. 4. I. per Littleton. 7 i, 
a biſbep pending the crit, there the writ ſhall not abate ; Per. tot. Cur. Br. Brief, pl. 379. cites 18 


E. 4. 18. 19. 


(I) Nature of the Action being changed. 


eros e 8 x ; 3 held, That 
plaintiff till the defendant had procured to the plaintiff a bene- 5 


ce ; the defendant plcaded, Sat he being patron of ſuch a church, of a benefce 
preſented the plaintiff to the fame church, being void, &c. which pending the 
- 1 1 held a good pl the writ, Wt deter- 

preſentment he received, And it was held a good plea to the writ, mines fuck 
and that the plaintiff ſhould be put to his writ of debt for the annuity. 


arrearages incurred before the preſentment. Thel. Dig. 182. Ibid-citesr4 


i; JN writ of annuity, upon a grant made by the defendant to the And it is 


y e in H. 2 33. 
lib. 1 2. cap. 18. f. 1. cites Hill. 4 E. 3. 123. | Hil. 1 E. 
> 6. 54 
2. Tenant by ſtatute merchant, vhs had land by extent for a ſum - 4 And 
O i tenant 


which might incur in ten years, brought afſiſe, and pending it the ten by abr 
years expired ; and it was doubted if he ſhall recover, or not. [127 


Br. Brief, pl. 411. cites 11 II. 6. 6. 
brings aſſiſc 


and the term or extent expires pending the avrit, the writ ſhall abate. Br. Brief, pl. 220. cites 9 E. 4. 
50. per Choke and Danby. S. P. per Clench J. as to the tenant by ſtatute merchant. Say. 
28. in caſe of Booth v. Lord Cromwell. — If tenant by fPatute merchant brings aſſiſe, and the frank- 
tenement deſcends to him N the writ, the writ ſhall abate. Br. Brief, pl. 415. cites 32 H. 6. 28. 29. 
It is held, That % e brought & tenant by ſtatute merchant, ſhall abate, if the term of the extent be 
paſs'd pending the aſjiſe. Thel. Dig. 186. lib. 12. cap. 18. S. 2. Cites Mich. 11 H. 6. 8. and adds, 
Quere ; but lays, it is agreed there, that writ of abe, or of covenant, or uare ejecit infra terminum, 
thallnot abate by the expiration of the term pending the writ; and that ſo agrees Hill. 9 E. 4. 53. and 
14 H. 8. 14. for the waſte. —So if one has executin of a ſtatute merchant againſt bis father, and 
after is oufted of this land, and ſues aſſiſe, ard his father dies pending the afjiſe, his writ ſhall abate, in- 
aſmuch as the deſcent comes upon him by courſe of law. Thel. Dig. 139, lib. 12. cap. 18. S. 4. 
cites Hill. 32 H. 6. 5. | | 


3. When an action is well begun, and part of the action deter- 4s if an 
action of 


mines by aft in laww, and yet the ile action for the Hau is given, age be 
there the writ ſhall not abate, but proceed; but where by the brought a- 
determination of part the like action remains not tor the reſi- gainf tenant 
due, there the action well commenced ſhall abate. Co. Litt. [very 
285. A. | hanging the 

| writ cefty - 
gue vie dies, the writ ſhall not abate; but the plaintiff ſhall recover damages only, becauſe if ceſty 
que vie had died before any action brought, the letlor might have an action of waſte for the damages. 
Co. Litt. 285. a. It was agreed, that if action of <vaſte b- brovght, and the term expires pending 
the writ, yet the writ is good. Br. Brief, pl. 411. cites 11 H. 6. 6.—5. P. Per Choke and Danby. Br. 
Brief, pl. 220. cites 9 E. 4. 5$0-———Iran action of c be brought by baron and feme in re- 
mainder in ſpecial tail, and hanging the writ the <vi/e dies without ue, the writ ſhall abate, becauſe 
every kind of action of waſte muit be ad exhzredationem. Co. Litt. 225, 


By a in lugo, the nature of the action may be changed; as it a man make a leaſe fer term dau- 
ter vie, and the leliee does 2e, and then ceſty que vie diss, an action of walts ſhall lie for damages 


only, becauſe the otber is determined by act in lu. Co. Litc. 285. a» 5 
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12 1 Abatement. 


The plain- 


4. Ss where the term expires pending writ of efe7ment wwithirt 
4 the term. Br. Brief, pl. 411. cites 11 U. 6. 6. 
* 


ment to recover the land, but he may have judgment of damages. Per Manwood Ch. B. Say. 28. in 
caſe of Booth v. Lord Cromwell. Co. Litt. 28 5. a. B+ P. becauſe ejectment lies after the term 
for damages only. S. P. by Warburton J. 2 Brownl. 133. S. P. refuiv'd 8 Mod. 382. 
Paſch. I Geo. Shaw Vs Weigh. : 


5. But if the heir comes to full age, or dies pending a writ of 


S. P. by 

_—_ * ward, yet the writ ſhall ſtand; per Cott, and Paſton, by the ſta- 
28. pl. 66. tute. Quære. Br. Brief, pl. 411. cites 11 U. 6. 6. 

that at com- : | 

mon law the writ ſhall abate. | | 

F. = 6. In aſſiſe by tenant per. auter vie, if ceſly que vie dies, the aſliſe 
<p N ſhall abate. Br. Brief, pl. 411. cites 11 II. 6. 6. 


285. a. becauſe affiſe is not maintainable for damages only. So in præcipe quod reddat againſt 
tenant pur auter vie. Br. Brief, pl. 220. Cites 9 E. 4. . per Choke and Danby. — S. P. If le 
in reverſion enters pending the writ, Br. Brief, pl. 192. (bi cites 15 E. 4. 4+ In formedon againſt 
one, the caſe was ſuch, that A. co tenant for life, the remainder wer to B. in foe, and A. granted bis 
eftate to C. the tenant in the formedon, and died pending the crit. And by all the juſtices except Little- 
ton, and by divers ſferjeants, the writ is not abated, if he in remainder has nat entered. Br. Brief, pl. 
380. Cites 18 E. 4 25s | . 

The King /:aſed land to E. for life, ⁊vbo leaſed Hs tate ts A. againſt ache N. brought præcipe quod 
reddat ; the tenant ſaid, that the King leaſed to E. for life, cube granted his eftate to him; ard that E. 
died pending the writ, judgment of the writ ; for now the franktenement is determined in the tenant ; 
and — | the demandant could not deny it, thercfore nihil cepit per breve; for the franktenement is 
devolved to the King. Br. Brief, pl. 195. cites 24 E. 3. 24. 
goed till the reverſion enters. Per. tot. Cur. ibid. 


And yet 18 E. 3. 24. the writ is 


S.P. And 7. Where an annuity is granted for a term of years, if the term 
— 0g be incurred pending the writ. of arinuity, it ſhall abate. Thel. 
ever, be- Dig. 186. lib. 12. cap. 18. ſ. 3. cites Mich. 34 H. 6. 20. and 
cauſeno 15 HH. 7. 1. | | h 
like action | 


can be maintained for the arrearages only, but for the annuity and arrearages. Co. Litt. 28 5. 


C13] (K) By Birth of a nearer Heir pending the Writ. 


1. TAN Dig. 185. lib. 12. cap. 14. ſ. 1. ſays, ſee 11 Aſſ. 6. 
That mention is made that afſiſe brought by an heir againſt 
a guardian, was abated becauſe another nearer heir was born 
: after the writ purchaſed, &c. 
Br. Brief, pl. 2. And /o where a man has a daughter, and dies, his feme prive—- 
415. cites 2 5 
32 H. 6.28. ment enfient with a ſon, if the daughter ſues aſſiſe of Mortdan- 


29. S. P. ceſter, and after the ſon is born, the writ ſhall abate. Thel. 
Dig. 185. lib. 12. cap. 14. ſ. 1. cites 32 H. 6. 35. | 
(L) By Recovery pending the Writ. 
= * 1. IN writ of ward of the body, it is no plea for the defendant to 
was pleaded ſay that a ſtranger of whom the father of the infant held by 


that a ftran- ſervice of chivalry, brought writ of ward againſt him, to awhom he 
86 —_—_ rendered the body of the infant out of court, before he knew any thing 
elder das Of the ſuit of this demandant now, &c. 'Thel. Dig. 190. lib. 12. 


recoveredtbe Cap. 30. 1. 1. cites Trin. 2 E. 2. Brief, 781. 
Lane wa'd againſt bim pending this writ by verdict found againſt the d:fendant upon jrintenancy in the ſer- 


ices 
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wvicer pleaded by the defendant : and held a good plea with allegation that the ſtranger vas ſriſed by force 
of the ſame judgmert, otherwiſe not. Thel. Dig. 192. lib. 12. cap. 30. S. 22. cites Hill, 40 E. 3 2. 
Where it is laid that in plea of land, recovery pending ſhall not abate the writ if execution be not ſucd, - 
&c, And that ſo agrees 7 H. 4. 30. 17: 


2. Recovery by a ſtranger , parcel pending the 4writ fhall not abate 
the writ but only for this parcel. Thel. Dig. 190. lib. 12. cap. 30. 
ſ. 2. cites 3 E. 3. Itin. North. Briefe 739. Paſch. 9 E. 3. 452. 
Trin. 1 E 3. Brief 285. 18 E. 3. 28. 20 3. BE 087. and 

22 E. 4+ 8. 3 | 5 
| In 20%, of entry, in which the tenant had not entry unleſs by 
Fo. &c. The tenant ſaid that his mather had recovered the third 
part of the tenements againſt the ſaid Jo. by writ of dower, and 
thereof ſued execution againſt the tenant after this avrit purchaſed, 

&c. And held no plea, inaſmuch as the recovery was againit 2 

ſtranger to the writ. Thel. Dig. 190. lib. 12. cap. 30. ſ. 3. 

eites I 5 203. Brief 723. | 

4. In writ i right after the miſe joined, and at the day that 
the four knights were come t5 chooſe the grand aſſiſe; the tenant 
ſaid that one Alice, after the miſe joined, had recovered againſt him the 
third part by zurit of deawer by his default, &c. And adjudged no 

plea, but the four knights were ſworn. Thel. Dig. 190. lib. 12. 

cap. 30. f. 5. cites Paſch.. 7 E. 3. 311. 

5. In formedon againſ? A. B. and C. -A. made default after de- 
fault, and B. and C. tool the entire tenancy and pleaded to iſſue, &c. 
and after C. made default, and at the petit cape another default, 

upon which the demandant prayed ſeiſin of the moiety, and B. 

being an infant, came by guardian, and ſaid that he himſelf pending 

this writ brought aſſiſe againſt the ſaid A. and C. of all the tene- 
ments now demanded, and recovered againſt them by verdict of affiſe, 
and fo their tenancy deſtroyed, & ce. Yet the demandant had judg- 
ment to recover. But it was ſaid by Stone, that otherwiſe it 
ſhould be if B. had produced the record of the aſſiſe. Thel. 
Dig. 190. lib. 12. cap. 30. ſ. 4. cites Paſch. 7 E. 3. 320. quære. 
6. In formedon of a manor, the tenant pleaded that one Fane, 
pending the writ by wwrit of dower, had recovered againſt him the 
third part by action tried, &c. the demandant replied, that the [C 147] 
tenant, before the wwrit of dower purchaſed, had rendered to Fane 
her dower of the ſame manor, and after by conſent and collufjon be- 
tween them, the ſaid Fane brought her writ of dower, and recovered, 
Sc. to abate this writ, And adjudged a good replication. Thel. 
Dig. 191. lib. 12. cap. 30. ſ. 6. cites Mich. 7. E. 3. 358. and 
the writ awarded good. | 

7. Recovery by the tenant againſt the demandant by default ſhall 
abate the writ. Thel. Dig. 191. lib. 12. cap. 30. S. 7. cites 7 E. 
3. 360. | 

8. In afſiſe the tenant ſaid that a flranger recover d againſt him pend- 
ing the writ by action tried, &c. to which the plaintiff replied that the 
tenant ⁊uas tenant the day of the aurit purchaſed, and this eflate continues 
and is yet tenant, &c. And upon this to ifſue, and it was fornd 
that the recovery was had by conſent betaveen them, and the livery made 
3 the bailiſt, but the tenant and his goods remained always there, &C. 

Jpon which the opinion of the Court was to abate the writ beauſe 


the 


N f 


Abatement. 


the interruption is found, and ſo the reverſe of the iſſue is found. 
Thel. Dig. 191. lib. 12. cap. 30. S. 8. cites 7 E. 3. 368. & 43 E. 3. 21. 
So it is of 9. If the tenant pending the writ infeghs a ſtranger, and after dif- 
the re-entry ſoiſes bis eie, and his fegfee recovers againſt him, ſuch recovery ſhall 
of the fete not abate the writ. Thel. Dig. 191. lib. 12. cap. 30. S. g. cites 


evitbout re 


ceveryin Paſch. 9 E. 3. 452. & 11H. 6. 56. 
ch caſes. 
Ibid, cites Mich. 15 E. 4.5 : 

10. In aurit againſt J. and M.— J. ſaid that he wwas tenant of the 
vhole the day of the writ purchaſed, &c. and that M. recover d all againſt 
him pending the «writ, &c. judgment of the writ, and M. /aid that ſbe 
had nothing the day of the writ purchaſed, and that ſhe recovered againſt 
J. pending the writ, &c. judgment of the writ. But Hurle held the 
writ good againſt M. Thel. Dig. 191. lib. 12. cap. 30. S. 10. cites 
Paſch. 9 E. 3. 355 | 

Recovery 11. Thel. Dig. 191. lib. 12. cap. 30. S. 11. ſays it ſeems by the 
fn opinion of Hill, 10 E. 3. 486. That recovery had by a ſiranger pend- 
againſt the ing the wvrit upon nient dedire in a writ purchaſed after the writ pending 
— ſhall not abate the writ. But fays, quære, if it was purchaſed 
* before, and cites 5 H. 7. 40. quære. | | 
dire, er by render er by default, ſhall not ab · te the writ. Ibid. S. 16. cites Trin. 18 E. 3. 28. and fays 
fee 9 H. 6. 42. quzre, and that fo agrees Trin. 7 H. 4. 15. But it is held that writ ſhalt 
abate for recovery had by a ftranyer againſt the tenant pending the writ upon miſpleading of the tenant, 
where rhe tenant bas other better matter to plead, Thel. Dig. 191. lib. 12. Cap. 30. S. 16. Citcs Trin. 
18 E. 3. 28. | 


14 


12. In writ againſt D. he pleaded to the writ, that before this zurit 
purchaſed, one C. brought writ againſt B. of other lands, the which B. 
wouched D. now tenant, and D. entered into the avarranty and laſt, upon 
which C. recovered againſt B. and he over in value againſt D. before this 
writ purchaſed, and after this writ purchaſed execution awas ſued by B. 
againſt D. of the land now demanded, which B. after infesffed one A. 
therecf, who 15 now tenant thereof, &c. And held a good plea. But 
the demandant maintained that D. was now tenant, &c. and iſſue 
thereupon. Thel. Dig. 191. lib. 12. cap. 30. S. 12. cites Trin. 15 
E. 3. Brief, 285. | | 

13. After verdict and before judgment the tenant ſhall not plead re- 
covery had againſt him by a flranger 3 the inqueſt taken, notwith- 
ſtanding the inqueſt was taken in Pais at the Nif Prius. Thel. 
Dig. 191. lib. 12. cap. 30. S. 13. cites Mich. 17 E. 3.55. 

14. In formedon the tenant pleaded to the writ that a flranger re- 
covered the tenements againſt him by aſſiſe and action tried pending the 
zit, &c. And held and adjudged a good plea without ſaying that 
the diſſciſin was done before this writ purchaſed, and the demandant 
was not received to falſify this recovery by covin or conſent, and 
by traverſe that the diſſeiſin was done before this writ purchaſed. 

L 15 ] But otherqviſe it ſhould be if ſuch recovery had been pleaded in bar. 
Thel. Dig. 191. lib. 12. cap. 30. S. 14. cites Mich. 17 E. 3. 72. 
but cites 33 E. 3. Maint. de Brief, 68. 

15. In writ of eſcheat the tenant ſaid that it avas found by office for 
the King, that he, by aubeſo felony the land is claimed, adhered 757 % to 

; the enemies of the King, by which the land was ſeiſed into the ha . 
11 c | the 


1 my vs 


1t 


Abatement. 
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Ne ling, upon which the tenant fired lo the king by petition, and pro- 
ceſs ſurd in B. R. which was found for the Ling, by ubich it WS 
awarded, that the land remain in the hands of the ting, and this 
after the laſt continuance, and fo has the king recovered by action 
tried judgment of the writ; and adjudged a good plea. Thel. 


Dig. 191. lib. 12. S. 15. cites Trin. 18 E. 3. 26. 


16. But writ ſhall abate for the parcel by recovery had again: * But in 


the tenant by a flranger, by writ of doawer of later date, by render of 


ils it 1 
al/'fe tis 
added 

— — 


the tenant, with monſt rau that ſhe who recovered had right to recover. that the 


But it is held there, that the demandant may falffy this recovery, 
by ſaying, that the baron of the feme Jad nothing; but not to ſay that 1 2 
the recovery was by covin and conſent, wwitheut counterpleading the again! the 
right. And it is ſaid there, that writ ſhall abate by the recovery 

in writ of dosen of * eider date, had by default of the tenant, with * 
Thel. Dig 19. Bb: 12. 

cap. 30. S. 17. cites Trin. 20 E. 3. Br. 687. but cites 31 E. 3. 


mom/trans that [be had right as above. 


Brief 323. contra. 
cites Mich. 22 E. 3. 12. 


Quere. 


Nor by ſuch recovery had by reddit ian. 


Thel. Dig. 191 


30. S. 18. cites 22 Aſſ. 2. and ſays, that he 6ught always ts plead ſuch VECLUVETY certainty 


Writ ſhall abate by recovery had pending the writ yy 4orit of elder date by diſuult, 


zorit ſha!l 


* , +. 4 
. C. 2. 412 


, / 
fenant 07 ute 
1 
1 1 1 9 
Writ 7 # | r 
date. Lhel. 
Dig- 191. 
Ib. 12. cap. 
30. S. 18. 
» lib. 12. cap. 

As 


nctwwiitand- 


ing demandant ſaid that it vas upon falle and faint titiz, and fo adjudg'd. Thel. Dig. 192. lib. 12. cap. 


30. S. 20. Cites Mich. 28 E. 7. 96. 


17. Where an intire manor is in demand, the aurit ſhall abate for 
all, by recovery had of the 3d part by writ of dower. Thel. Dig. 191. 
lib. 12. cap. 30. 9. 19. cites Hill. 26 E. 3. 57. And lee 3 E g. 
ſup. | | 
worit, but only for the parcel in ſuch caſe; and fo note, that ſuch aſſignment in the C 
abate the writ for the parcel as well as recovery, Thel. Dig. 141, lib. 12. cap. 30. S. 1 
3. and ſays, ſee 10 f. 5. 1 | - | 


18. Writ brought / a caſtle, and of other land. As to the caſtle 
the tenant vouched, and lo the land he pleaded to the aurit, that, pending 
this awrit, the demandant had recovered againſ? him the manzr of Tatſal, 
of which the land is parcel, &c. by which the writ abated for the 
land. Thel. Dig. 192. lib. 12. cap. 30. S. 21. cites Trin. 38 E. 
2» 16. 

19. Execution ſued by tenant by ſcire facias pending the writ, ſhall 
not abate the writ. Thel. Dig. 192. lib. 12. cap. 30. S. 22. cites 
Hill. 41 E. 3. 5. Brief 532. 

20. Thel. Dig. 192. lib. 12. cap. 30. S. 30. ſays, ſee recovery 


had again}? the tenant pending the writ pleaded by the vouchee. Paſch. 


4 F. 3 | | 

21. Where recovery had, and execution had pending the writ, is 
Pleaded in abatement, it is goed maintenance of the writ to ſay, that the 
tenant was tenant the day of the writ purchaſed, and yet is, &c. 


Thel. Dig. 192. lib. 12. cap. 30. S. 31. cites Trin. 43 E. 3. 21. 


22. Writ of detinue of charters ſhall not abate by recovery had 
by a ſtranger againſt the defendant of the ſame charters, by another 
writ of detinue pending the writ. Thel. Dig. 192. lib. 12. cap. 
30. S. 24. cites Hill. 8 H. 6. 23. 


land to B. to re-lail tg him, and B. delivers it to C. to re- Pad to bim, and after A. recovers t 


Vol. I. 0 


Bu: 4 Zu- 
ment of 
dower in the 
Cancer 
Gall not 
abate tbe 
hancery ſhall 
Jo cites 26 E. 


But Cotteſ- 
more ſaid, 
that if A. 
d-irvers a 
char'er con- 
cerning bis 
be charter by 
oi 
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crit of ditinue again C. If A. brings ancther corit of detinue againſt B. upon the firſt bailmen?, 
B. may plead this recovery had againſt C. Thel. Dig. 192. lib. 12+ cap. 30. S. 24. Cites Irin. 
YG H. 6. 17. 


| 23. A man may fallfy a recovery pleaded to the writ by action 
1167 tried, by ſaying, that it was by covin and conſent, and by traverſe 
to the iſſue tried, and by ſpewing of the cauſe of the covin. Thel. 
Dig. 192. lib. 12. cap. 30. S. 25. cites Mich. 9 H. 6. 41. 

24. In ſcire facias it was pleaded to the writ, that a franger had 
recovered againſt the tenant by verdict aſſiſe pending the ſcire facias, 
the which ſtranger was ſeiſed by force of the judgment, and leaſed 
to the tenant for term of years, which term yet continues, &c. To 
which the demandant replied, that the tenant was ſeiſed after the 
ſcire facias purchaſed, and infesffed the plaintiff in affiſe, who was 
ſeiſed till by the tenant diſſeiſcd, of which outen he brought the aſſiſe ; 
abſque hee that the plaintiff in the aſſiſe had er any thing before the 
ſcire facias purchaſed, &c. And it was held by 3, that the writ 
thould abate. But Martyn held the contrary. Thel. Dig. 192. 

Dd. 12. ap. 30. S. 26. cites Trin. 11 H. 6. 57. ſee 9 E. 3. 

25. It is no good form in pleading a recovery of parcel to the 
writ, to ſay, that a ſtranger recovered 109 acres of the ſaid acres inter 
alia ; but he ought to ſay, that ſuch a one recovered 200 acres, of 
which 20 acres now in demand are parcel, &c. Thel. Dig. 192. 
lib. 12. cap. 30. S. 28. cites Paſch. 22 E. 4. 8. 

26. In fermedsn the tenant vouched one A. ⁊ꝛubhb vouched one B. an 
infant, by which the parel demurred ; and after refremmons was 
ſued againſt the tenant and the firſt vouchee, but nat againſt? B. And 
now the Zenant pleaded, that after the parol was put fine die by the 
nonage, a ſtranger recovered the land againſt him in formedon by con- 
feffron of the tenant, by force of which he entered, que eſtate the tenant 
nw has; and he ſaid further, that the eſtate of the demandant was 
meſne letaueen this judgment and the title of the ſtranger, &. judg- 
ment of the writ, &c. And adjudged no plea to the wwrit in the 
mouth of the tenant, but it ſhall be gad in bar in his mouth. 
And Brian held that the plea was not good, becauſe covin appeared 
by the confeſſion ; but Townſend held the contrary, with the 
averment. Thel. Dig. 192. lib. 12. cap. 30. S. 29. cites Trin. 
5 H. 7. 40. but fays, it is agreed, Mich. 10 H. 7. 1. that ſuch 
recovery by confeſſion, and without ſhewing title in the recoveror, 
is not covin or colluſion apparent, before that the covin be al- 
ledged by the demandant; and that ſuch recovery by confeſſion, 
in writ of elder date, is good enough in abatement of the writ, 
without affirming title in the recoveror, and cites 18 L. 3. 20 E. 


3. 7 H. 4. 15. 22 E. 3. Quere. 


(M) Writ abated by Return of the Sheriff. 
* a. "PHELOALL ſays, we find in our books, that when ex- 


ception was taken that the writ was not ſerved, ſometimes 
the defendant was put to anſwer before the return was amended, 
and 


Abatement. 


and ſometimes ſicut alias was awarded; but rarely that any original 
writ wvas abated for any default in the return. But judgments bane 
been arreſled for defaults apparent in the returns, and judgments 
have been reverſed alfo by crror for ſuch cauſe, and gfpecrally where 
ſuch padgments have paſſed by default. Thel. Dig. 218. lib. 16. 
cap. 1. 8. bp | 

2. Upon diſtreſs, the fheriff returned mainpernars, and that non ſunt 
exitus, &c. and adjudged good. Thel. Dig. 218. lib. 16. cap. 1. 
8. &, cates 7 BH. 6. 10. uære. Hill 29 

In ſeire yo 1c1as againſt len, priorefs of W. the thei returned 
ſcire fect prioreſe de W. without faying Alenæ prioreſſe, and held 
good. Thel. Dig. 217. lib. 16. cap. 1. 8 . Faich. 2636 


4 high premunire facias againſt ſeveral, the ſheriff returned, that 
ah 'y were warned ; but he did nt return at what day they were 
warned, and held an inſuſſicient return; becauſe by the ſtatute 
they ſhould be warned 2 months befor the day in court, and 
upon this ſicut alias was awarded. Thel. Dig. 218. lib. 16. 
Cap. I. S. 2. cites Till. 42 E. 3. 7. and 39 E. 3. 8. 

5. In treſpaſs againſ? an albet and his commoigiis, the ſheriff ro- 
turned pledges for the abbot, aud that the commoigns had nothing, &c. 
And it was held good, without putting the abbot to find pledges 
for his commoigns. But the ſheriff ought to return pledges, as 
well for feme covert as upon her baron. Thel. Dig. 218. lib. 16. 
cap. I. S. 4. cites Mich. 48 E. 3. 26. but adds, Quzre. But 
ſays, it is held, the feme thall not be attached by the goods of the 
baron. 

6. Upon ſcire fucias againſt ſeveral tenants, the ſheriff returned 
ſcire fect quod fint, &c. modo & forma ſecundum quod iſtud br 
exigit, &c. And held good, without ſaying ſeparatim. Thel. Dig. 
218. lib. 16. cap. 1. 1 6. cites Hill. 2 H. 4. 13. and ſays, fee 
3 H. 4. 19. 

7. It ſeems, per opinionem, that if the ſheriff returns more than 
24 recognitors in aſſiſe, the writ ſhall abate. Thel. Dig. 218. lib. 16. 
cap. 5. S. 7. cites Hill. 8 H. 4. 20. Hill. 10 H. 4. 8. and adds, 
Quzre ; for the ſtatute of Weſtminſter 2. cap. 38. is quod de 
cxtero non ſummoneantur in una aſſiſa plures quam 24. 

8. The ſcire facias was againſ/ G. K. and the ſheriff returned 
ſeire fect 4 K. without ſaying infranominat” nor infraſcript', but it 
was prout iſtud breve in ſe exigit, &c. ſecundum formam brevis, &C. 
adjudged good. Thel. Dig. 218. lib. 16. cap. 1. S. 9. cites 
Mich. 1 H. 6. 7. and 11 H. 7. 28. | 


... 0. it is ad by Priſot, that after the tenant has appeared in court, 
he Hall never have advantage of default of form of the return ; and 
if it be not good, it may be amended by diſcretion, &c. Thel. 


Dig. 218. lib. 16, cap. 1. S. 11. cites Mich. 33 H. 6. 31. 
C 2 
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(N) Writ abated, or made good by the View. 


But where I. * HERE a man pleads nantemure of parcel of the tenements 
the cott c demanded, the demandant may maintain that the tenant 
@ Kos: rf . - . . - 8 

IS. Ac is fully tenant of the tenements put in view; for the demandant 
Haute, by the view may bring the quantity to his demand, and fo amend 
— o—_ his writ, or falüfy his writ by the view. Thel. Dig. 218. lib. 16. 
Ad, feat * 1 P; I ö 3 g 

_ esp. R. S. 1. cites Mich. 3 E. 3. 107. and Paſch. 4 E. 3. 132. 
ant bim <vas feiſed f a 0d, parcel of the while manor, &c. To which the demandant rep/icd, that 
terant of the tenements put in vie, and was not received without maintaining his 


the tcnant was Ful 
writ of the tenements demanded. Tel. Dig 219. lib. 16. can. 2. S. 5. Cites Mich. 4 E. 3. 102. 


2. Where one demands, by his writ, a haufe, end 10 5s. rent, and 
puts nothing in view but culy a houſe, it thall abate his writ. Thel. 
Dig. 218. lib. 16. cap. 2. 8. .2. cites Trin. 5 E. 3. 193. and 
Palch. 11 E. 3. Dower 63. | 

3. It is faid, that where a man demands a carve of land, he 
may fut in view the moiety of a carve, or 2 carves ; and yet it ſhall 
not abate the writ. Thel. Dig. 218. hb. 16. cap. 2. S. 3. cites 
Paſch. 6 E. 3. 265. | | 

F 18 J 4. If the demand be of a manzr, and the tenements put in view are 
enly ene houſe and aue carve of land of anther name than the manor 
is of, the writ {hail abate. Thel. Dig. 218. lib. 16. cap. 2. S. 4. 
cites Paſch. 6 E. 3. Brief 727. | = 

5. But where the manor of S. was in demand, the tenant ſaid, 
that the tenements pit in view are znly one houſe and ten acres of land 
parcel of anther manor, end that ſuch a one held one acre of the tene- 
ments pit in view, & c. And held no plea without pleading the 
non tenure of the tenements demanded ; for though the demand» 
ant puts more in view than he demands, yet his writ ſhall not abate. 
Thel. Dig. 218. lib. 16. S. 4. cites Trin. 18 E. 3. 22. Br. 357. 
Quære; but ſays, the contrary is held Paſch. 19 E. 3. Brief 468. 
where it is granted by the court, that the demandant ought to 
maintain his demand according as he has demanded, and according 
as it is put in view; and that ſo agrees Mich. 20 E 3. Brief 373. 


375 
(O0) By Want of proper Parties. Plaintiffs or 
Defendants. 
2 1. ACT ION againſt J. N. who /aid, that he had nothing in the 


land, unleſs in right of his wife ; judgment of the writ, 
and if, &c. nul tort, &c. the exception was found; by which 
the plaintiff took nothing by his writ. Br. Brief, pl. 285. cites 


25 Aſi. 10. | 
2. Fine was levied #9 a feme ſole ; ſhe tao baron, and brought 
; quid juris clamat againſt the tenant in her name alan, and he went 


without day, by not naming of the baron. Br. Brief, pl. 5 22. 
cites 11 H. 4. 7. | 
3. It 


Abatement, | 18 


3. It was argued arguendo, that in debt by cue upon a leaſe for Br. Brief, 


l. 188. 
gears, it is a good plea to the writ, that he and anther leaſed, who —_ has 


1s alive, not named; judgment of the writ. Br. Brief, pl. 37. it is no plea 


to the writ 
cites 36 H. 6. 38. | 8 
leaſe was made by the plaintiff, and cone A. who is alive, nit named; for the leaſe of one cor arcener is 
200d to the tenant, if the other does not enter; but it is a good Þ Slew to the wri:, that the piaintit? and 
one A. made the leaſe, who is alive not named, ab/que bc tar 266 lain: 15 leas'd alone Jjoggment ot the 


writ; cites 22 H. 6. 24. 


4. Or that the leaſe ua mode to FRE d: defends nt, and another, wha 
is alive; &C. Br. Brief, pl. 37. cites 36 H. 6. 38. 

* Fs 5 'g a horſe, &c. to tay 2 the defendant and another 
zn full life bought,” &c. or that the plaintig ond ar:other in full life 
fold, &c. and this without traverſe, Br. Brief, pl. 37. cites 36 H. 

6. 38. 

6. Contra, ts ſuy that the plaintiff leafed this and ether land far the 
fame rent, &C. For there he ought to traverſe; for the leaſe of 
one thing is not the leaſe of two. Br. Brief, pl. 37. cites 36 H. 


G. 28. 


(P) By Default in the Count. Want of Certainty, [ 19 1 


And how aided. By lntendment or Relation, 


N treſpaſs by an abbot of goods taken in the time of vacation, 
1 and the writ was ad exheredationem ecclefue FL edi. and ad- 
judged good, notwithſtanding that no church is named; for it 
ſhall have relation to the abbot who w as named before. Thel. 
Dig. 102. lib. 10. cap. 10. S. 17. cites Mich. 18 E. 2. Treſpaſs 
237. and fays, ſce 38 E. 3. 9. 
2. In writ of treſpaſs by an abbot againſt the parſyn of the church 
C. the writ was ad deteriorationem ecclefie pradia. and it was 
1 8 becauſe there was t any church mentioned ht to which 
the predict. might have relation, but only to the church of the 
defendant. Thel. Dig. 101. lib, 10. cap. 10. S. I. Cites Mich. 
18 E. 2. Brief 828. 
3. In cui in vita by Helena, who was wife of William de C. 
againſt J. de N. in que idem J. non habet ingreſſum u i/ per prædic- 
tum Will. quondam virum, &c. and it was held certain intend- 
ment enough, that J. had entry by the other. Thel. Dig. 99. 
lib. 10. cap. 9. 8. 2. cites Hill, 4 E. 3+ 122. 
4. The writ was quod reddat mauer de W. cum pertin except 
uno meſuagio & advocatione ecclo/:e cid. manerit. It was held, that 
ejuſdem manerit ſhall have relation only to the advowſon, and not 
to the houle, by which the writ was abated, becaufe the houſe 
was not in any place. Thel. Dig. 101. lib. 10. cap. 10. S. 2. 
cites Hill. 4 E. 3. 117. 1 
5. In formedon in remainder, by the ſen and heir of him in re- aer ! 
mainder, he need not ſuppoſe the death of Pis ae; for he cannot 3 5 3; 


23 be 
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19 | Abatement. 


grandfather be intended heir to his father if he be not dead. Thel. Dig. 99. 


' . 25 
— the lib. 10. cap. 9. S. 1. cites Mich. 5 E. 3. 206. 
death of bis father, Thel. Dig. 94. lib. 10. cap. 6. S. 2. cites 23 E. Jo 22.— But ſuch writ was 
abated by emi/ſion of this clauſe, e quod pred” les donees ebierunt fine bæred', &c. Thel. Dig. yF+ libs 
10. cap. 6. S. 2. Cites Tin. 10 E. 3. $15» and Mich, 3) E. 3. 34+ and 3 H. 6. 1. and Paich 11 
H. 6. 34. | 


As in tr. 6. When a word of o writ has double intendment, the one accord- 
pa#s the * 7 . . : ? 5 - * 

it waz ig 79 law, the other againſi law, a man ſhall take the intendment 
guare a. Which is according to the law. Thel. Dig. 99. lib. 10. cap. 9. 


811 cites Trin. 5 E. 3. 197. 


& impar- 


cavit & ea detinuit without paſture, &c. Ita quod 30 corum perierunt, &. it ſhall not be intended 
that by thoſe words the defendant ought to give paſture to the beaſts; but it ſhall be intended ib at the 
defendant would nor ſujfer the plaintiff to give then: paſture, &c. Thel. Dig. 99. lids 10. cap. 9. S. 11. 
Cites Trin. 5 E. 3. 197. | | 


7. In writ of intriſon by Ro. again/? W. in which W. had net 
entry unleſs by abotement, after the death of Simen the fon of Thomas 
Upbell, that the tenant held for term of his life of the leaſe of 
Thomas Upholl, grandfither of the demandant, and made the 
deſcent from Thomas to Simon, and from Simon to the demand- 
ant, yet it thall not be intended that Simon the tenant for life, 
and Simon the father of the demandant, are the ſame perſon ; 
for it may be that Thomas had two ſons of the ſame name. 
Thel. Dig. 99. lib. 10. cap. 9. S. 3. cites Hill. 7 E. 3. 301. 
8. Hegfuvit in a writ ſhall be intended of feoffment i fee, if 
other eſtate be not expreſied. Thel. Dig. 99. lib. 10. cap. 9. 
S. 4. Cites Paſch. 8 E. 3. 392. Mich. 18 H. 6. 24. 
9. In treſpaſt de domo proſtrata, & maheremio inde afportato, &c. 
this ſhall be intended the timber of the plaintiff, Thel. Dig. 99. 
lib. 10. cap. 9. S. 12. cites Hill. 9 E. 3. 442. 
Cho] 10. In attaint of a verdict paſſed of one meſſuage cum perti- 
| nentiis, and after there was in the writ de tenementis prædictis 
cum pertinentiis, and yet held good; for ſeveral tenements may be 
intended to be in this word houſe, with the appurtenances. Thel. 
Dig. 99. lib. 10. cap. 9. S. 13. cites Mich. 9 E. 3. 468. 
® This is 11. In ſcire facias againſt a prior, out of a recovery had againſt 
e baer. Eis predeceſſir, the writ ſuppoſed that the recovery was had againſt 
de (aunc), Ihe then prior ; and adjudged a good writ, without putting a di- 
and fo is the verſity in the name of baptiſm of the defendant and of his pre- 
year-boK» deceſſor; for by the tunc priorem, and * hunc priorem, they ſhall 
be intended diverſe perſons, Thel. Dig. 99. lib. 10. cap. 9. S. 14. 
. 3. 1. | | 
Thel. Dig. 12. Quare impedit ad præbendam de Moreton majorem in eccleſia, 
> &c. It is adjudged, that majorem ſhall have relation to præbendam, 
is and not to Moreton. Thel. Dig. 101. lib. 10. cap. 10. S. 6. 


8. & + cites s £ 
5. C. cites Trin. 18 E. 3. 29. | 


13. The writ by one præcipe was of land in Brugh near Wing field, 
and the other præcipe of land in eadem villa, &. The opinion of 
the court was, that it ſhall abate; for eadem villa ſhall have rela- 
tian to Wingfield. Thel. Dig. 101. lib. 10. cap. 10. 8. 7. cites 


Trin. 20 E. 3. Brief 371. | | 
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cat inde fine die, quod nota bene. Br. Brief, pl. 413. cites 31 H. 6. 15 


Abatement. 20 


14. The writ was in villa de Pontefracio M. and C. And held good 
without ſaying villis; for va ſhall have relation to Pontetracto 
only, and not to the other vills. Thel. Dig. 101. lib. 10. cap. 10. 

S. 8. cites Trin. 30 E. 3. 3. | 

15. In formedon, the wiit was of a gift made to Jo. and Ja. his 
feme, and that after the death of the aforeſaid Fo. and Ja. without 
ſaying his feme, and yet adjudged good; for it cannot have re- 
lation to any other. Thel. Dig. 101. lib. 10. Cap. 10. S. 9. Cites 
Hill. 31 K. 3. Brief 326. | 

16. Scire facias out of a recognizance againſt a tertenant, the writ 
was guare pred“ ſumma de terris ſuis levart non debeat, and held 
good; for ſuis ſhall have relation to his. lands which were the 
conuſor's, and ſo it ſhall be intended. Thel. Dig. 101. lib. 10. 
cap. 10. S. 16. cites Mich. 30 E. 3. Zo. 

17. Treſpaſs the writ was panue per vadics abbatem de N. & A. Thel. Dig. 
B. conver/5s ejuſdem domus, where domus is not in the writ before; 101. lib. 
judgment of the writ, becauſe : 7s nat converſos ejuſdem abbatis. 3 
Finch. ſaid, all is one, and awarded the writ good. Br. Brief, and 18 E. 
pl. 135. cites 38 E. 3. 8. 3.3 and 

18. In treſpaſs by an abbot e goods taken in the time of vaca tian, 
and the writ was ad exheredationein eccleſiæ predict. And adjudyed 
good, notwithſtanding that no church is named; for it ſhall have 
relation to the abbot who was named before. Thel. Dig. 102. 
lib. 10. cap. 10. S. 17. cites Mich. 18 E. 2. "Treſpaſs 237. and 
ſays, ſee 38 E. 3. . | 
19. A feme ſhall be intended to be of: the ſame vill auhich her 
baron is of, and ſo ſhall a commoign of an abbot, and parſon of a 
church. Thel. Dig. 100. lib. 10. cap. 9. S. 20. cites 3 H. 6. 31. 

7 H. 6. 1. and 10 H. 6. 8. | 

20. By default in the count the writ ſhall abate per Cotteſmore, 2 cg 

and not denied, quod nota. Br. Count, pl. 7. cites 3 H. 6. 41. 12. 3 


H. 6. 18. & 4 E. 4. 14. accordingly, and not denied, quod nota, Br. Count, pl. 7. cites 3 H. 6. 


S. P. Br. Count, pl. 12. cites 20 H. 6. 19. & 4 E. 4. 14. accordingly. — Br. Count, 
pl. 24. cites S. P. 35 H. 6. 40. S. P. Br. Brief, pl. 247. cites 38 H. 6. 1,—- S. P. 
Br. Brief, pl. 2 54. cites 39 H. 6. 7. S. P. in writ of right, quare impedit, or other ac- 
tions, per Forſcue and Hengeſton & nullus negavit, and it ſeems to be clear matter, for there is no other 
judgment for default in the count, but quod petens or querens nibil capiat per breue, and the other that 
S. P. Br Count, pl. 8. 
cites 9 H. 6. 10. S. P. Br. Brief, pl. 38. cites 35 H. 6. 36. —8. P. Br. Brier, pl. 
395. cites 21 E. 4. 63, 64.— S. P. And he ſhall not make a new count. Br. Brief, pl. 488. 
Cites 17 E. 4. 7. S. P. Nor ſhall he amend his count. Br. Count, pl. 74. cites 31 H. 6. 15. 

As in monſtraverunt, where ſeveral join, as they may, and they alſo join in count, and ſome are able 
to bring the ain, they being frank, and others not, by reaſon they are villeins, there the count ſhall 
abate the writ, quod nota, per Belk. J. quod non negatur. Br. Brief, pl. 223. cites 39 E. 3. 6. 


41. 


21. Writ was againſt Margaret, who was wife of T. S. of 
Norton Davy, &c. And it was held by Babbington, that the 
vill of Norton Davy fhall have relation ts the feme who is ſued, and 
not to T. S. Quære. Thel. Dig. 101. lib. 10. cap. 10. S. 12. [ 21 } 
cites Mich. 4 H. 6. 4. but ſays the contrary is adjudged in an 
indictment, Hill. 9 E. 4. 50. 1 

22. The writ was of land in A. B. and C. in inſula de W. and 


held that C. only ſball be intended to be in inſula de W. Thel. Dig. 


100. lib. 10. cap. 9. S. 19. cites Mich. 7 H. 6. 8. , 
; "4 © 23. and 
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Abatement. 


n the Chancellor of Ov ſhall be intended commorand 
ele. Thel. Dig. 100. lib. 10. cap. 9. 5. 20. cites 8 H. 6. 38. 

24. Scire acids out of a fine again Richard Abbot of WW. and 
by the writ the 4. emandant intitled binelf by one Ric hard Stile, and 
afterwards in the percloſe he made Finfelf gn and heir to the 
, Richard, and held ſufficient intendment enough that the ſaid 
Richard ſhall have relation to Richard Stile, and not to Richard 
Abbot, who " Mn Thel. Dig. 100. lib. 10. cap. . S. 30. cites 
Hill. 8 H. 6. 

25. In tre aſs of _— y of his t ta Et negot ia ſux 
remanſerunt injodta at fuch a piace, & e. without 10 ing in what 
county, and held good; rh it tall be intended in the ſame county 
euhere the battery <was. Thel. Dig. I OS, lib. 10. cap. 9. 8. 26. 
cites Mich. 20 H. 6. 15. | 

26. Treſpaſs of gods carried azvay in D. and S. and did not 
hexw What was carried aw * in the one, and ewhot in the oth er, and 
yl well. Br. Faux _ pl. 4. cites 20 H. 6. . 

27. So of  precipe dnt in A. and B. and did not ſhew 
how much in the one, and how much in the other, quod nota. 
Br. Faux Latin, pl. 4- cites 20 H. 6. 9. 

28. Where 07:4 is brought F land in 3 wills, parcel ſhall be 
intended to be in each vill. Thel. Dig. 10. lib. 10. cap. q. 


g. cites Mich. 31 H. 6. 13. 


29. 82 in replevin, the defendant demanded judgment of the court, 
becauſe ud place is jhewwn where the taking <vas, and a ſpace was 
left; and becaule it was entered the laſt term, therefore judg- 


ment was, that the writ abate. Br. Count, pl. 24. cites 35 H. 
6. 40. | 


—— . P, Br, Count, pl. 64. cites + : ＋ 14. 


30. In ſcire facias to execute a fine, the tenant ſhall be intended 
party, or privy to the fine, if he does not alledge the contrary. 
Thel. Dig. 100. lib. 10. cap. 9. S. 25. Cites 36 H. 6. 18. | 

31. So in forcible entry, the defendant in ansther term demanded 
judgment of the count, becauſe the certainty of the land, as 12 acres of 
land, 4 acres of meadow, and the like, is not alledged; and 
therefore the writ was abated, and cannot be amended; for it 
was counted of another term. Br. Dries pl. 247. cites 38 
H. 6. 1. 

32. In replevin, the plaintiff i in his count ought te ſhew the place 
.vhere the defendant took the beaſts, but net in the awrit ; and / 
he miſtakes the place, fo that the count ball abate, the writ hall 
atate ; per Brian Ch. J. quod non negatur. Br. Brief, pl. 395. 
cites 21 E. 4. 63. 64. 

33. A plaint in a Court Baron was againſt taus jointly, for taking 
the plainti if goods, and he removed the plaint by a recordare joinUy, 
as the plaint is, and after counts of taking his goods ſeverally ; and 
ſo varies from the plaint, and the recordare alto. Adjudged, that 
the writ abate. Hetl. 76. Hill. 3 Car. C. B. Wimberley v. Tay- 
lor & al'. 

34. In 


Abatement. 


34. In a quod ei deforceat in nature of a 20] of right, the count 
4 bẽ,ẽ of 20 acres of Fampna W Þbrueria, which ought to have been 
ſhewn certainly: And this was aſſigned for error but held to 
be well enough, for Jampna & Brueria are not intended lands 
of ſeveral ſorts, but one and the fame land. C. Car. 178. pl. 2. 
Hill. 5 Car. Gryffyth v. Jenkins. 


0 Q By Want of a Forepriſe, or Exceptlon. 


1. Fon RIS. ſhall nat be made in precipe quod reddat, but of 


a thing which lies in pracipe z and therefore where a man 
demands the manor afore/aud, with the appurtenances, and an advow- 
fon ts appendant, it needs not any foreprile 3 for advowſoun does 
not lie in præcipe. Pr. Brief, pl. 421. cites the Regiſter, fol. 
28 
2. If forepriſe does rt expreſs where the land forepriſed hes, the 
writ ſhall abate, as in D. or in the fame manor. Br. Brief, pl. 
539. cites Fitzh. Brief 710. | 
3. Where a manor, except 20 acres, is in the county of E. and 
the 20 acres is in the county of H. the demandaut may demand the 
manor in the county of E. except 20 acres in S. per Prifot—Quzre 
how the 20 acres ſhall be demanded. Br. Brief, pl. 538. cites 
33 H. 6. 4.—and ſee better, 7 Af. 10. ibid. | 

4. If a man brings act: of a maner, avherec}” part is in another 
ccunty, or in Wales, or in the Cinque Ports, and does not make 
forepriſe of this parcel, all the writ thall abate. Br. Faux de Re- 
cov. pl. 15. cites 36 H. 6. 3o. per Taverner. 

5. If afſiſe or pracipe quod reddat be brought F the manor in A. 
and B. the defendant may ſay, that tat acres of it extends into C. 
nat named in tlie writ, judgment of the writ z and becauſe he 
makes no forepriſe, the writ ſhall abate. Br. Brief, pl. 330. cites 


5 E. 4. 103. | 


+ 
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S. P. Br, 
Brier, pl. 
539. Cites 
the Regiſter, 


S. P. Br. 
Brief, pl. 
246. cites 
36 H. 6. 
32. 

Br. præcipe 
quod reddat, 
pl. 12. cites 
S. C. Brook 
ſays, quæte 
inde; for it 
ſeems, that 


he by this ſhall recover only that which is in the two vills; and ſuch gift by feoffment or fine, ſhall give 


only that which is in de wo vills. | 
6. Where a man brings ain againlt me of the manor of D. in D. 
and he himſelf, or another man, is ſeiſed of parcel of the manor in the 


ſame vill, there he ought to make foreprite 3 but if he demands the 


manor of D. in D. he ſhall not make forepriſe of that which is 
in another vill; per Brian. The reaſon ſeems to be, becauſe it 
is not in demand, and it is in vain to forepriſe that which is not 
demanded. Per Littleton, the writ is not good to demand the 
manor of D. in D. except an acre in 5, And, at this day, Danby, 
Littleton, and Needham, held that it is no plea; but Moyle and 
Choke contra. Br. Brief, pl. 216. cites 9 E. 4. 6. 

7. Treſpaſs upon the ſtatute of 5 R. 2. ubi ingreſſus non 
datur, &c. of entering into the manor of D. in S. the defendant 
ſaid that 40 acres parcel of the manor is in D. judgment of the writz 


& non allocatyr ; for nothing tall be recovered but damages, 
and 


Abatement, 


and no franktenement; and forepriſe cannct be made in ain of 
zreſpaſs as in precipe quod reddat; and therefore he was awarded 
to anſwer. Br. Brief, pl. 371. cites 10 E. 4. 10. 

8. A man brought writ of 20e, and declared of a leaſe of a 
manor; and the defendant ſaid, that the leſſor awas ſeiſed of the maner, 
except three acres, and leaſed, and fo he ought to have a writ with 
forepriſe; & non allocatur, becauſe it goes in bar for this parcel, 
But Brooke ſays, the reaſon ſeems to be, becauſe ns land is in 
demand. Contra where land i is in demand. Br. Brief, pl. 316. 
cites 5 H. 7. 7. 


(R) For Default of Suppoſal of Property, &c. in 
the Writ; and what ſhall be ſufficient Suppoſal. 


I. WRIT of treſpaſs of entering into his manor ; and that 

| they 725+ a woriting, and hy it, &C. without ſaying ſcrip- 
tum ſuum, nor that it was taken out of the poſſeſſion of the plaintiff; 
and yet adjudged a good writ. Thel. Dig. 109. lib. 10. cap. 18. 
| 8. 1. cites Mich. 1 E. 3. 24. Regiſt. 106. but ſays, it feems 
342 Hull. 2 E. 3. 29. that the plaintiff, by his count, ought to ſhew 
31 | that the remainder of certain land was intailed to him by this 
writing. 

2. In replevin, the writ was be by an executor de gurdam 
bove ipſius Ro. executorts capts, &c. and adjudged good. Thel. 
Dig. 109. lib. 10. cap. 18. S. 2. cites Mich. 24 E. 3. 46. 


an 
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„1 "En Y 
9 


"5 WES WE EY 


| 1 3- The property of the thing taken tortiouſly ſhall be intended 
11 zo be in the taker. Thel. Dig. 109. lib. 10. cap. 18. S. 4. cites 
4 27 Aff. 64. and 1 H. 5. 
b | Writ of 4. In waſte by * prior ot the hoſpital of St. Jo. the writ was 
3 waſtead ad exhereditationem demus & hofpitalis prædict. and held good, 
Ft — without ſaying, hoſp. eccleſiæ prædict. Thel. Dig. 109. lib. 1c. 
| 2 | clefiz was Cap . 18. 8. 15. cites Mich. 42 E. Jo» 21. 
1 held good. Thel. Dig. 109. lib. 10. cap. 8. S. 6. 
| 1 Thel. Dig. 5. Writ of treſpaſs Was brought by a prior, quare bona & catalla 
| 4 | 3 _ S domus dictæ eccleſiæ Sancti Cuthberti & Nicholai prædeceſſoris nunc 
| 4 14. ſays the prioris tempore predict. Nicholai, &c. Thel. Dig. 109. lib. 10. 
| 5 | 3 = cap. 18. S. 5. cites Mich. 47 E. 3. 23. 
| 4 t 4. 36. = that writ brought by ſucceſſor of goods taken in the time of the predeceſſor i is good with theſe 
| 2, | words, quare bona domus & eccleſiæ cepit, &c. As it is uſed of goods taken in the time of vacation, 
| : | and not to ſay bona prædeceſſoris, &c. and cites Mich. 18 E. 2. Tretpaſs 237. 42. i 
T1 6. And % of trees cut in the time of the predeceſſor, the writ 
| ought to be quare arbores domus & eccleſiæ, &c. Thel. Dig. 
in 109. lib. 10. cap. 18. S. 6. cites Mich. 2 H. 4. 4. 7 E. 4. 15. 
| i 3 9 E. 4. 35. Regiſter 101. 96. Tempore E. 1. Treſpaſs 242. 
4 | — 7. In zreſþaſs the writ was quare quand. bagga' cum 20 lib. in 
| | 1col. there- pecunia numerata in eadem bagga cont” cepit, &c. and it was 
14 in contain 'd, held that the writ was not good, becauſe it is not Suppoſed to 
1 — whom the property of the FG was. Thel. Dig. 109. lib. 10. 


CPs 


ee 


ä 


Abatement, 23 


Cap. 18. 8. To cites Mich. 13 H. 4. 21. But contra, it Was held out ſaying 
5 c | | that the bag 


Hill. 19 H. 6. 48. was ſeal'd, 


by which it appears that the property of the bag and money is in the plaintiff” And ſo it is got of mo- 
ncy bail d to keep. Thel. Dig. 109. lib. 10. cap. 18. S. 9. Cites Mich. 18 H. 6. 20. 


8. Writ of treſpaſs by church-wardens, quare ben & catalla 
parochianorum in their cuſtody being, ceperunt, &c. and held a 
good writ. Thel. Pig. 109. lib. 10. cap. 18. S. 13. Cites Trin. 
8 E 4. . | | e 

9. Writ of treſpaſs was maintained quare domum intravit, 
and one goſhawk and one hawk, of the god of the plaintif, taken 
and carried away. Thel. Dig. 109. lib. 10. cap. 18. S. 16. cites 
Trin. 16 E. 4. 7. | | 

10. Writ of 7reſpaſs quare clauſum ſuum fregit, and 4 young And ſo is 
goſpawks in their neſts being, pretii ſo much, &c. cept & aſpor- writquare 
tavit, &c. adjudged good, without faying that they were reclaimed Pt 
or tame, and held good. Thel. Dig. 109. lib. 10. cap. 18. S. 11. - 6M frag 

; ibidem in- 


cites I 4 H. 8. I. Regiſter 93. A cepit 
Veritas Cepity 


&c. But writ quatre 6 dams apud B. inventas cepit, &c. is not good, without ſuppoſing the : 
breaking of the cloſe or park, &c. Thel. Dig. 109. lib. 10. cap. 18. S. 11. Cites Trin. [ 24 ] 


22 H. 0. 76. 43 E. 3. 24. 


(S) For Want of ſetting forth the Price or Value of 
the Thing. And what ſetting forth is good. 


L PRETIUM ferarum may be ſhewn in the count, and the 
count not the worſe z per opinionem. Thel. Dig. 109. 
lib. 10. cap. 19. S. 2. cites Mich. 5 E. 3. 233. 

2. Writ of annuity was maintained of 8 robes, without putting 
the price of them in the writ. Thel. Dig. 109. lib. 10. cap. 19. 
9. 3. cites 17 E. 3. 48. 73- | 

3. The writ of treſpaſs was, that he had arreſted, vi & armic, 

certain aol, &c. and detained it till the others were bound to 
the defendant in 121. for the deliverance, &c. and adjudged good, 
without putting the value of the wool in the writ. Thel. Dig. 
110. lib. 10. cap. 19. S. 4. cites Paſch. 29 E. 3. 41. 11 H. 
4. 
4 A ſack of wool, price 1008s. was demanded by writ, where 
in the ſpecialty there was not any price, and yet adjudged good 
for a man ſhall not have vr? to demand a chattel without putting 
the price in the writ. Thel. Dig. 110. lib. 10. cap. 19. S. 5. 
Cites Trin. 29 E. 3. 50. 

5. In writ of breaking of a warren, and of taking partridges or 
Þheaſants, a man ſhall not put any value to them, nor of a couple 
of hounds, &c. Thel. Dig. 110. lib. 10. cap. 19. 8. 14. cites 


Paſch. 8 E. 4. 5. Paſch. 43 E. 3. 14. 
6. In treſpaſs of taking go!d and ſilver, a man ſhall not put 


any value. Thel. Dig. 110. lib. 10. cap, 19. S. 7. cites Trin. 
46 E. 3. 15. | 
| 7- Thel, 
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7. Thel. Dig. 110. lib. 10. cap. 19. S. 9. ſays, it is held Mich. 
H. 4. 30. and Hill. 8 H. 5 5. 5. that where goods are taken, and 
the plaintiff has them back again, in writ to be brought for this 
treſpaſs, a man ſhall not put the value of the goods ; for the form 
is quod cepit et detinuit per tantum tempus, &c. and cites the 
Regiſter 94, 95, 96, 97- | 
8. In treipals, the writ was quare cept 12 oxen in one county, 
and chaſed and impounded them in anther county; by ewhich 6 6 of 
the oxen, price 3 l. died of hunger, & e. And the writ was abated, 
becauſe the Price of all the beaits was not in the writ. © But the 
next day fuch writ ge 112 theep Jugavi from one county into 
another, & imparcavit, by which , price 20s. interier, &c. 
was adjudged god, becauſe there 2vas not ( cepit } in the writ; for 
in the firit writ, the property was intended to be out of the 
38 ntiff by the taking, &c. Thel. Dig. 110. lib. 10. cap. 9. S. 8. 
H. 5. 3. 44 20. | 
Ani fo = Where the writ is de averiis, cr of any benjs certain taken, 
where the it ſhall be pret cantum. And ==" lhe it is * de bonis & catallis, 


writis of it ſhall be ad valentiam. Thel. Dig. 110. lib. 10. cap. 19. S. 10. 


a, apr cites Paſch. 21 H. 6. 43. and fays, ſee the Regitter agreeing 


Inanimate, With this opinion. 
by general Eat as corn, grats, tiecs, hay, germina, &c. it ſhall be ee, But if it bs of 
#eings certain and ſpecial, as ſo many quarter of corn, 10 many loads of corn, fo many 0atks, one ſhip 


taken, one mill-ſone, and ſuch like, the writ ſhall be pretii; and it ſeems that it ſhall be /» where the 


writ is for any thing by number, meaſure, and weight, or @ ceitain mill-ſtone. Thel. Dig. 110. cap. 
19. S. 10. 

* The writ of d iiene de bonis & catallis, ſhall be ad valentiam. Thel. Dig. 118. Hb. 10. cap. 19. 
S. 6. cites Hili, 33 E. 3. Br. 913. 


10. Thel. Dig. 110. lib. 10. cap. 19. S. 11. fays, the Regiſter, 
fol. 94. is of a "writ de piſcar' in ſcparali piſcaria, 5 & herbam 
falcaverunt, &c. & herbam illam ac piſcem ad valenc* 199 5s. ceper', 
&c. | 

C 25 ] 11. And writ quare clauſum fregit & 3 pulls eſpervicrum ſiio- 
rum pretii. ſo much, or tot cunicules fuon pretit, &c. cepit, &c. 
Thel. Dig. 110. lib. 10. cap. 19. S. 12, cites Trin. 22 II. 6. 67. 
10 E. 4. 15. Regiſter 95. 

12. In writ of treſpaſs of charters a writings in a che? con- 
tained, &c. a man ſhall not put any value of the cheſt, Thel. 
Dig. 110. lib. 10. cap. 19. S. 13. cites Mich. 20 E. 4. 29. Re- 


giſter 95. 


(T) By Want of Form. 


Br. Faux, 1. YRIT original, which wants firm, ſhall abate; for it is 
Latin, pl. 9. made in the Chancery, and pleadable here. Contra of 
per Finch. writ judicial, as ſcire facias for it this wants form, and has 
_ 55 Br. matter ſuilicient, it is good; and therefore deſcendere debet, 
dire aclas, inſtead of executionem habere non debet, is not material. Br. 


. ſcire facias, pl. 18. cites 41 E. 3. 13. 


6. 3.— Br. Faux Latin, pl. 48. (bis) cites S. C. — Thel. Dig. lib, 10. cap. 12. 8. 6. cites 8. 
. And ibid. 116. b. 10. cap. 26. Ss 19 cites S. Go 


In 
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2. In mortdanceſter of 2 acres of land, and the moiety of an 


| houſe, &c. as the order is to demand the zntire thing before the 


arts of any thing, yet in the clauſe to make the view the houſe 
mall be firſt named before the land, becauſe the intire houſe ſhall 


be put in view. Thel. Dig. 104. lib. yo. cap. 22. ©. 3- ens 


Hill. 16 E. 3. 65 . 11 AL 21. and 12 . 4. 19. 

Þ 3. In formedon, the writ was, and that after the death of the Thel. Die, 

efcreſaid Alice and Jahn the donees, where it ſhould be after the 3094. lib. 10. 

death of the aforeſaid 7 and Alice; and therefore the writ 3 
= . . F * Vo. CI 

was abated. Br. Faux Latin, pl. 3. cites J H. . 33. | TC. 

Thel. Dig. 116. lib. 10. cap. 26. S. 19. Cites S. C.——— Br. Faux Latin, pl. 48. (bis) cites S. C. 


— —' 
- 


of the ſime wwas befire the name of ihe baren; and it was of arecovery by the feme dum ſala fuit; and ex- 
cepticn taken, & non allocatur; for eerit judicial ſhail not abate for want of form, it it has matter ſuf- 
ficient. Br. ſcire facias, pl. 129. cites 4 H. 6. 3. Thel. Dig. 116. lib. 10. cap. 26. 
S. 19.-cites S. C. — So in ſcire facias againſt baren and feme of damages recovered againſt the feu 
dum ſo!a fait; and ye! the writ did not abate. Br. Brief, pl. 206. (208) cites 4 . 6. 4. 4. 


4. In writ againſt heirs, executors, &c. they ought to be 


named heir or executor, &c. in the firſt} name, and at in the alias 


diflus. And ſo the addition by the ſtatute ſhall be put in the 
firſt name, &c. Thel. Dig. 104. lib. 10. cap. 12. S. 7. cites 
30 H. 6. 5. 32 H. 6. 33. 5 E. 4. 142. 
. Writ / di/ceit ſhall not abate for form, if it hath matter of 
ſubſiſtence. F. N. B. 95. (E) Marg. cites 19 H. 6. 50. 
6. Though, by good order, the u, 2varthy ſhall have the pre- 
ecdency, and ſhall be preferred before the leſs worthy, and a thing 
intire ſhall be preferred before part, Oc. yet if the laid order be 


not preciſely purſued, the judges will not abate the writ, or count, p 


for it. 11 Rep. 55. b. Mich. 12 Jac. in Savil's Caſe, alias Ham- 
mond v. Savil. 


(U) By Omiſſions in the Writ. L 26 3 


1. IN raviſhment of award by guardian in focage, the writ ⁊uag, 


cum cuftodia terr' & hared”, c. ad ipſum pertinet, &c. 


and concluded that he raviſhed the heir only, without ſuppoſing 


any ejectment of the land; and yet held good. Thel. Dig. 113. 


lib. 10. cap. 23. S. 4. cites Mich. 4 E. 3. 163. 


2. In aſſiſc of common of turbary in O. it is no plea, that there are So in g. 
e paſs in D. it 


; 12 | : p A "IE. © * & 
two O. ＋ in the ſame county, and none without addition, judgment of 1 * 


the writ; for the plaintiff ought ts recover by view of the jurors ſo tay, that 


that the recovery thall be in the vill where the view was made; there are 2 


and ſo the writ was awarded good. Br. Brief, pl. 258. cites 5 3 _ 5 
Ail. 9. | | | | additian; 
for if be be puilty in the ere cr the «ther, it is ſaſicient, and it was pleaded to the writz and this by 
reaſon of the wiſe, as it ſeerms., Pr. Brief, pl. 13. cites 9 H. 6. 5. S. P. But if he has H- 
cation in any of the 2, he may plead it, ab/gue Loc that he is guilty in the ether; and the ſame in allite or 
account. Contra in ali other actions. Br. Brief, pl. 341. cites 3 E. 4. 26» Aud fays, ice 2 E. 4. 
10. not adjudged ; but that 9. H. 6. 5. it is noplea. Ibid, 

Sy it is agreed, that in waſte in A. and B. it is no plea to the writ, that there are 2 A's, and none 
doit beut addition; for he ſhall recover by view of the jury. Br. Additions, pl. 7. cites 9 H. C. 42. 

So in debt upon a bond, the defendant imparl'd, and at the day ſaid, where he is named J. S. of D. 


that there is Over D. and Nether D. &. judement of the writ; aud per cur. he is eſtopp'd by * re 
| 242 


S. P. 2 Le. 59. Hughes's caſe. Hut in ſcire facias uten reccvery of damages the a 
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bond, and yet attorney ſhall have the plea; for he is compellable Fe make his warrant according to the 


write. Br. Brief, pl. 378. cites 18 E. 4. 9. 


But M. 21 E. 4. 51. contra. Ibid, 


Bat in ferger de faits brought in Londen of tene ments in S. in the county of D. Over D. and Nether D. 
and none Without addition, is a good plea, by reaſon of the viſne; for if the defendant fays that the 
plaintiff was never ſelſed of the tenements, the viine ſhall be of S. Br. Baief, pl. 400. cites 10 


H. 6. 5. 


But writ 
was abated 


by omiſſion 


of an (S) 
betxveer the 
name of 2 
lt. Thel. 


. Duare impedit for the king again}? electum confirmatum H.. 


ford ; and held good, notwithitanding that an (S) was wanting 


between electum & confirmatum. Thel. Dig. 94. lib. 13. cap. 
6. S. 7. cites Trin. 18 E. 3. 29. and fays, fee 4 H. 6. 1. ac- 
cordingly. | | | 


Dig. 94+ lib. 10. cap. 6. S. 7. Cites 39 E. 3. 25 · 


Cortra if 
. [5 was in 
e crit 
zbar in the 
fpecia:ty ; 


note the 


4. In 4ſſiſe of rent-charge, if all the tenants f the tenements charged 
are nt named in the writ, the writ ſhall abate; and it is a good plea 
that ſuch a one is tenant of parcel not named, judgment of the 
writ; and ſo it appears very often elſewhere. Br. Brief, pl. 280. 
Cites 22 Aſſ. 10. | 

5. Debt upon a bond; a ſpace vas lit in the count for the place 
of the making of the bend, and the plaintiff would have put it in, in 
another term, and was not ſuffered, but the writ was abated. Br, 
Brief, pl. 482. cites 4 E. 4. 14. | 

6. Præcipe, &c. was dated 12th day of May, and me-ipfo was 
avanting, and therefore the writ was abated without being amended 
by the ſtatute of 14 E. 3. quod nota. Br. Faux Latin, pl. 100. 
cites 24 E. 3. 69. | 

7. Annuity. The writ vas ggainſt F. N. chantor of the chapter 
of Exeter, where the ſpecialty avas J. N. chantor of Exeizr3 and 
yet this exception not allowed; for the writ ſha!l not abate for 
the ſurpluſage. Br. Nugation, pl. 6. cites 40 E. 3. 3. 


Eisference ; per cur. For the ſame year fol. 14. the bond 2vas that Jebn Prior of D. was bound, and 
the writ was Pricr of D. only, {withour Jabn.] And the opinion was, that the writ ſhall abate for the 
ratiance. Ivid, 4 
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8. In zreſpaſs de averiis caruce capt”, this clauſe was wanting in 
the writ, & interim averia illa deliberari facias, &c. and yet held 
good. Thel. Dig. 94. lib. 10. cap. 6. S. 24. cites Hill. 33 E. 3. 
Brief 915. 

9. In writ of ſcire facias for the king, (ibi) was left out in the 
clauſe, and habeas ibi ſom”, by which it was abated. Thel. Dig. 
94. lib. 10. cap. 6. S. 10. cites Mich. 33 E. 3. Brief 918. 

10. Maſt againſt an executor, the percloſe was, that the ſame 
executor did waſt, without a proper name, and well, and he counted 
that he leaſed to the teſtator. Br. Brief, pl. 140. cites 38 E. 
3. 17. | 

11. And becauſe the writ was againſt A. as executor of the Ie 
fee, where he was executor of the executor of the teſtator, the writ 
x" pong upon exception thereof. Br. Brief, pl. 140. cites 
38 E. 3. 17. | | 

12. Debt againſf J. H. of C. and J. came and prayed, that the 
plaintiff count againſt him, and the plaintiff ſaid, that his ſuit is 
ogainſt J. C. the younger, and he who appears is F. C. the elder, and 


after 
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the writ was abated. 
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after the plaintiff ſaid, that his ſuit is againſt J. H. of South C. and 


he abe now comes is of C. and becauſe 99uth was not in the writ, 
Br. Default, pl. 48. cites 39 E. 3. 5. 

12. Formedon of land given 1% J. of B. &c. and that after the 
death of the aforeſaid J. B. &c. And it was challenged becauſe 
the premiſes were J. of B. and the ſubſequent is J. B. and of is 
omitted, and yet the writ awarded good; for this word r 
J. B. reſolves that it is the ſame J. of B. who is named in the 
writ before. Br. Brief, pl. 228. cites 39 E. 3. 27. . 

14. In a writ in the clauſe 2% fecerit, niſi was left out, by which 
it was abated. Thel. Dig. 94. lib. 10. cap. 6. S. 13. cites Hill. 
46 E. 3. 3. in MS. Brief 595. | | 

15. Treſpaſs upon the caſe upon an aſſumpſit ought to contain 
the place where the aſſumpſit was made, and otherwiſe the writ ſhall 
abate by plea of the party. Br. Brief, pl. 511. cites 48 E. 3. 6. 
and that the Regiſter is accordingly. 


16. . Annuity was brought by J. M. againſt the proveft of the 
college of D. and the deed was diſcreto viro magiſing Fohanni, and 
theſe words dicrets viro magi/tro omitted ; judgment of the writ, 
and the defendant awarded to aniwer. And it was granted 


by name of the provgſt of D. without other name, and therefore the 
Per Hull, it /hall predeceſſors 


defendant demanded judgment of the writ. 
be named in the count ahat name cf baptiſm he has ; and if an abbot 
be bound in 201. with aſſent of his covent, and dies, action may 


S. P. Not- 
withſtand- 
ing he al- 
ledged it in 
his connt, 
quod nota. 


Br. action ſur le caſe, pl. 24. cites S. C. 


Br. vari- 
ance, pl. 34. 
cites S. Co 
o in rie 
of entry of 
diſſeiſiu 
made to the 


the name of 
the diſiei ſee 


c : ſhall be in 
be brought againſt the ſucceſſor accordingly, and he declare the the writ, by 
name in the count. Br. Brief, pl. 125. cites 12 H. 4. 5. wick A 

I . - 


clared the name ot baptiſm certain, &c. Br. Brief, pl. 125. cites 12 H. 4. 5. 


17. Aſſiſe by the prior of D. and made title to certain wheat by 
preſcription as parſon of P. and becauie that he vas net named prior 
of D. parſon imparſenee-of P. the writ was abated by the opinion 
of the court, for default of the name of parſon. 
127. cites 12 H. 4. 21. | 


Br. Brief, pL 


i a hamlet of B. and not a vill by itſelf; per cur. 


cites 9 H. 6. 42. 


18. Præcibe F. maſter or warden of the college of C. and the 5. of J. 
percloſe was, & ſummoneas the afraid maſter without ſaying Earl of $. 
warden, &c. And well. Br. Brief, pl. 431. cites 7 H. 6. 13. N 

19. In ſcire facias upon a fine, the defendant pleaded to the Ibid, 
20% t becauſe it is brought againſt Richard Abbot, and the plaintiff 
conveyed the title to himſelf by Richard S. and in the perelgſe he <vas 
made heir of the aforeſaid Richard, which may be intended the 


defendant, and therefore the ſurname ought to have been named in 


each place. Per Cotton Juſtice, he t9 wwhom he makes Limſelf heir 
is dead, and Richard the defendant is alive, and fo the writ has ſigf- 
ficient intendment, and ſo the writ good, quod nota, Br. Brief, 
pl. 172. cites 8 H. 6. 27. 

20. In waſte in A. and B. it is a good plea to the writ, that A. 
But per Paſton, 
he ſhall ſay in this caſe that no ſuch vill. Br. Additions, pl. 7. 


21. Re- 
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Abatement, 
21. Necordari fac! loquelam directed 1 the mayer and bail of 


15 D. is good, without naming their proper names, and ſo are all the 
j | certioraries in London, to the mayor an« ſheriffs, and the writs 
'T 5 4 : 3 : : ; 
th | of right in the huſtings. Br. Brief, pl. 237. (bis) cites 14 U. 
: 1 + : 5 6. 2 1. : 
i So in ſcire 22. Treſpaſs upon 5 R. 2. that the defendant entered into the 
11 facias out G SA 
30 of a reco- manor of C. &c. Catyſ. prayed judgment of the writ; for the 
£ i ; Py * bh N 
i very ef a mancr extends ints C. and Ii and therefore ſhall ſay accordingly, 
$1 marr and yet the writ is good by award, and ſo in præcipe quod reddat. 
; Fade execu- : . 5 
it r. Brief, pl. 346. cites 4 E. 4. 15. | 
11 and B. the tenant demanded judgment of the writ; tor the aner extends intro A. B. and C. Per 
11 Btian, this is no plea; for it ought to agree with the recovery or fine whence it iſlues. Br. Brief, pl. 
11 315. cites 4 H. 7. 7. | 
It Treſpaſs 23. Debt again/? F. N. of the pariſh of S. The defendant ſaid, 
1 EF. that there are 3 wills in the ſame pariſh, and he dwelt in one of them, 
| | exception and a good plea; and yet he did nat ſpew in which of them he 
41 was taken, dwelt. And per Moyle, where he ſays, that there is Over D. and 
' N — ny Nether D. and none without addition, he ſhall not thew in which 
f T , 8 . 8 | 
11 containing is Of them he dwells. Br. Brief, pl. 483. cites 4 E. 4. 39. 
11 a ſeveral wills, and therefore the defendant ought to be named cf one of them, judgment of the writ; 
} and no plea, per tot. cur. becauſe he dees not name of which vill he is, fo that the plaintiff may have a 
better writ ; quod nota. Er. Brief, pl. 353. cites 5 E. 4. 1. Br. Brief, pl. 433. cites S. C. 
In debtagainft J. N. of ihe pariſh of N. and there vere 4 wills in tbe ſame pariſp, and becauſe he did 
not thew of which vill, therefore the writ was abated. Br. Brief, pl. 459. Cites 22 E. 4. 2. and 22 U. 
41 6. 41, 42. and 35 H. 6. 30. in treſpats, | | 
144 
1 | 
1 24. In replevin, if the defendant in ſcire facias ſays, that the 
11 plaintiff in ſcire facias is a knight not named knight, judgment of 


the writ he ſhall not have the plea after a continuance, though it 
be a continuance given between the parties by the court, quiz 
curia nondum adviſatur de judicio ſus inde reddendo, ideo dies datus 

| | eſt partibus prædict. hic, &c. no more than after imparlance 
11 | taken by the party. Br. Brief, pl. 331. 5 E. 4. 103. 


(W) By Omiſſions in the Proceſs, 


1. RTT againſt Phi. and Tho. and Ann his feme, by diverſe 
præcipes, and in the ſummons Ann was omitted, by which 
the writ was abated. Thel. Dig. 94. lib. 10. cap. 6. S. 1. cites 
Trin. 2 E. 3. 39. and Paſch. 8 E. 3. 405. and Mich. 10 E. 3. 
532. and 27 H. 6. 6. accordingly. . 
2. Aſſiſe againff N. and M. abbeſs of S. and in the pone it was 
put the aforeſaid M. emitting this word abbeſr, and by the opinion 
TE the Court the writ ſhall abate. Br. Brief, pl. 286. cites 26 
- IT. | 
3. Audita querela was J. S. parſn of the church of N. near M. 
and theſe words near M. was omitted in the wenire facias, and 
exception taken, & non allocatur. Br. Variance, pl. 22. cites 
47 E- 3- 25, 26, 


is. 4. Pracipe 


”” we 


awarded good; and fo fee he pleaded to the meſne proceſs. Br. 


- Abatement. 2 * af 


4. Pracipe quod reddat. The tenant wouched, and ſummons ad 
warrant” awarded 'againſt the vorchee at the ſuit of A. B. and C. 
who were demandants; and the writ was ſurmoneas J. 5. ad 
warrant” A. B. and C. and in the percliſe of the writ was quem 129 J 
A. F. vccaverunt ad warrant” and C. was omitted, by winch he. 
prayed that the writ abate. Per 'Thirn. the writ contains other 
matter ſuſhcicnt, notwithſtanding that theſe words quem 
* A. & B. yocaverunt were omitted, and therefore the writ was The Vear- 
book 18, that 
Bol . - the name of 
Brief, pl. 104. cites 3 H. 4. 11. | one of the 0 ü 


5. Precipe quod reddat by ſeveral procipes, ſcilicet, pracipe R. A. 
F. C. &c. and pracipe J. N. quod jute, &c. reddat; and the 
ſummons was & ſummeneas predict. F. & R. and J. N. was omitted, 
and it could not be amended ; for it did not appear which J. was 
omitted: for if one wages his law of non-ſummons, all the writ 
ſhall abate; and ſo was the opinion of the court. Br. Brief, 


pl. 525. cites 27 H. 6. 6. 


(X) By Surpluſage. 
: — 
Zo HE writ wes by cre prec. qu redd terram in Dale, and by 
another precipe quod redd' terram t ead? villa de Welle, 
which was not named before, by which the writ was abated. 
Thel. Dig. 96. lib. 19. cap. 7. f. 5. cites Mich. 24 E. 3. 35. 
2. In /cire facias out of a recognzance againit tertenant, the 
writ was guare predifta ſumma de terris & catallis ſuis levar” non 
debet, and it was abated for the ſurpluſage of catallis, &c. For 
the chattels of the tertenant thall not be charged with the debt. 
Thel. Dig. of Writs, lib. 10. cap. fk 29 cies Me 
30 3-30: | ; 
3. Annuity. The ori was gain . N. chantor of the chapter Contra i leſs 
I , _—_ os was in the 
of Exeter, where the ſpecialty was J. N. chantor of Hixeter; and y,ir (han 
yet this exception not allowed; for the writ thall not abate for is e- 
i 1 1 2060 | 5 TENSE Note 
the ſurpluſage. Br. Nugation, pl. 6. cites 40 E. 3. 3. 3 
ence; per cur. For the fame year, fol. 14. the b:»d aua that F.bn prior of D. was bound, and the 
worit was prior of D. only, [without ] and the opinion was, that the writ ſhail abate for the 
Variance, ibid. 


4. Where one makes himſelf heir to his father, and to his mother, 
where his 7itle is only as heir to his mother, his writ ſhall abate, 
notwithſtanding the name of his father is only ſurpluſage. Thel. 
Dig. lib. 10. cap. 7. ſ. 18. cites Mich. 41 E. 3. 24. 

5. Writ ſhall not abate becauſe the death of one is ſuppoſed, ii the writ 


which was nat neceſſary. Thel. Dig. lib. 10. cap. 7. ſ. 9. cites was upon a 


43 E. 3.12. gitt made 


| Zim de 
A. & herditus de cor pere ibfius Emmæ per Mill. precreat. & que prft mertem prædict. Will. & Emme 
prefat* petenti ut fi io & hæredi cjuſdem Emme per prædict. Will. procreat, &c. and heid good, 
notwichſtanding that it waz nt neceſſary te ih ge the death of Willam, hel. Dig. 96. lib. 10. 
cap. 7. 1. 3. Cites Mich. 20 E. 3. Brief 377. 8 | | 
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20 Abatement. 


Thel. Diz. 6. Formedon in remainder; the writ was precipe quad reddat 
8 * one meſſuage and ene acre of land, & c. fo that if the aforeſaid 
7. f. 10. donee dies without heir, &c. that then the aforeſaid meſuage, 
cites S. C. and, and mead:ww, ſhould remain to the demandant, &c. So 
a de that there was more in the pereloſe than in the premiſes, by this 
abated, inaſ= word meadow, &c. and therefore Fencot pleaded it to the writ ; 


much a but per Finch, you have had the view, therefore you are paſſed 


ö 

* _ — "wn * * we D — ee agec_ 
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11 eee the advantage, and it ic only fſurplufage, which {hall not abate 
1 tioned be- the writ. Fencot ſaid of falſe Latin, and a thing apparent in the 
TH fore. writ, a man ſhall have advantage always before judgment; quod 
| non negatur, and the writ awarded good; and this by reaſon 
in that it is only ſurpluſage, as it ſeems. Br. Brief, pl. 68. cites 
11/8 44 E. 3. 14. 

1 190 4 7. Debt was brought by J. L. vicar of D. executcr of W. P. 
11 and the feſſament vas J. L. only; and for this ſurpluſage the 
Ti: writ was abated ; quod nota. Pr. Brief, pl. 100. cites 3 H. 4. 1. 
*It Br. Scire fa- 8. One attainted was reſtored by act of parliament, and 
*it > 28 brought a ſcire facias, which had this word re/i-i, and which 
{If | was more than was in the att of parliament of re/!/!ution, yet it 
41 ſhall not abate the writ. Br. Brief, pl. 109. cites 7 H. 4. 20. 
11 S. P. Br. 9. in action upon the caſe becauſe the defendant did nit pay 
1H —_ got toll in the market of the lord of B. but carried away the toll, and 
11 37. cites refujed to pay it, [the defendant] demanded judgment of the writ, 
3! [nt S. C. becauſe toll cannot be carried away, for it cannot be toll till it 
1 N prog be paid, but becau'e it was void, and theſe words, he refuſed 
; 1 cites 83. to pay, are ſufficient, therefore the writ awarded good. Br. 
f That, Dig. Brief, pl. 113. cites 7 H. 4. 44- 

11 lib. 10. Cap» 7. ſ. 11. cites S. C. 

21 | | 15. Formeden ſhall not abate, notwithſtanding that mention is 
7 


| made in the writ of ene inher:iable, who avas never ſeifed. Thcl. 
Dig. 97. lib. 10. cap. 7. ſ. 19. cites Trin. 11 H. 4. 72. | 
11. Writ of zreſpaſs, containing guare if/e fiimul cum aliis imale— 
factoribus, & c. without naming their names, is not good, by the 
opinion of Martyn and Preſton. Thel. Dig. of Writs, lib. 10. 
cap. 7. ſ. 12. cites Hill. 8 H. 5. 5. - | | 
Br. Dette, 12. Where a man brings action by name of adminiſtrator, or exe- 
& C. — Cutor, or carpenter, or J. N. of B. where he is of L. and where 
Br. Nuga- he is not executor, adminiſtrator, carpenter, nor of B. this is no 
ton, pl. 11. matter of the part of the plaintiff ; for it is not but addition or 
8 ſurpluſage. Contra it ſeems of the part of the defendant. Br. 
Additions, pl. 22. cites 9 H. 5. 5. 
Br. Aimi- 13. Where a man brings action of freſpaſe by name of executor 
32 Pl of W-P. and counts of his own goods taken and carried away, it is 
S. C. no plea that he is not executor of M. P. Per Strange, quod curia 
conceſlit. Br. Dette, pl. 78. cites 9 H. 5. 5. 
14. If the writ be quod reddat 201. quas ei debet & injuſte 
detinet & quas ad certum diem felviſſe debuiſſet, & c. it ſhall abate 
for this ſurpluſage; for it pafles the form. „Thel. Dig. lib. 10. 
cap. 7. ſ. 13. cites Mich. 3 H. 6. 2. * 
15. Where 
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Abatement. 30 


15. Where there is more in the writ in i ho [pecralty, in Surpluſage 
the name or addition of the plaintiff, the writ ſhall abate. Thel. of Gre : 
Dig. lib. 10. cap. 7. f. 14. cites Hill. 3 H. 6. 24. and Tr. : hau 


28 H. 6. 9. | abate the 


| writ. Br, 
Nuzation, pl. 2. cites 3 H. 6. 22. As in debt upon a bond brought Ly F. E. Eſquire in the 
writ, and the bond vas J. E. without more; and for this ſurpluſage on the part of the plaintiff the 
writ was abated. Br. Nugation, pl. 23. Cites 28 H. 6. 8. 8 Rep. 161. a. in Blackmore's 
caſe, cites >. C. Br. Brief, pl 27. cites 5. C. — Br. Variance, pl. $2. cites . Com 
Br. Amendment, pl. 93. cites 5 C.— Hat Brooke ſays, it ſeems as it the writ had been J. E. 
E/quire, alias dictus J. E. then it had been well, Br. Nugation, pl. 23. | 
But where the oblige is made a knig't after the bond, he ſhall be named knight, as appears 2 H. 6, 


9. for this is now parcel of his name, and is not iurpluſage ; quod nota. Dr. Nugation, pl. 1, cites 


3 H. 6. 23. 


16. But of the part of the defendant it is not fo. Thel. Dig. lib. S. P. For 
10. cap. 7. ſ. 14. cites Hill. 3 H. 6. 24. and Trin. 28 H. 6. 9. there ought 


5 to be addi- 
tion. Br. Nugation, pl. 23. cites 28 H. 6. 8. As in debt upon a bond, the bond was, that 


3 were beurd by names of A. B. ard C. ye;mer, and the eprit called every one of th:m yecmen, by 
which they pleaded this to the writ for the ſurpluſage, et non allocatur; for this is of neceſſity by the 
ſtatute of additions. Br. Nugation, pl. 1. cites 3 H. 6. 23. Br. Variance, pl. 5. cites 
S. C. Br. Additions, pl. 3. cites S. C. 


17. Annuity againſt J. abbot of D. alias dictus J. lord abbot 
of D. and counted by preſcription. Wangford demanded judg- 
ment of the writ; for he uſes alias dictus where he counts b 
preſcription, and need not; but chere it would be, if he 
counted by deed ; but it was well, and only furplufage, by which [31] 


the abbot was awarded to anſwer. Br. Nugation, pl. 5. cites 


32 . & 1t: | 
18. Entry into the manors of D. and C. and into 20 acres in P. 
where there is no ſuch vill as P. yet the writ ſhall abate only for 
the 20 acres; for thoſe ſhall be intended to be in P. and the two 
manors ſhall be intended to be vills by themſelves. Br. Expo- 
ſition, pl. 36. cites 19 E. 4. 7. | 

19. If writ of /ulſe judgment be brought againft the ſuitors and 
the fleward, the writ thall abate for ſurpluſage; for it ought to 
be againſt the ſuitors, without the ſteward. Br. Nugation, pl. 22. 
cites 1 E. 5. 3. | 

20. Right of advouſon againſt . D. dean of S. the defendant 
ſuid that the corporation is diſſolved by aft of parhament ; judgment 
of the writ. Per Wood, this 1s no matter when it 1s brought 
by proper name; for then dean is only ſurpluſage. But per 
Brian Ch. J. the writ ſhall abate clearly. Br. Brief, pl. 313. 
cites 4 H. 7. 6. 7. 2 


(V) By bis Petitum, &c. or demanding, &c. the 


ſame thing twice. 


I. IN doaber the demand was of the third part of a manor of a 
houſe, and of a' carve of land, &c. And adjudged good, 
notwithſtanding the houſe and land were parcel of the manor. 
Thel. Dig. lib. 8. cap. 25. f. 2. cites Mich. 4 E. 3. fol. 166. and 

21 E. 4. 28. it ſhall abate for the parcel. 
« D > 2, But 
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193. 1 Afl. cites T. 5 E. 3. 193. 11 Aſſ. 6. Hill. 3 H. 7. 3. 
| C.and Mich. 


S. P. ibid. 2. But otherwiſe it is of rent, for a man cannot demand land 


oy _ and rent out of the fame land. Thel. Dig. hb. 8. cap. 25. f. 2. 


12 E. 3. Brief 257. Dower | was brought of] reaſonable dower which happened to her de 
libero tenemento, &c. in D. C. and E and the demand was of four man and 20 5, rent, the tenant 

locked ts ihe writ that the 20 5. rent is parcel *f the one many, and 10 bis petitus; and per tot. cur. 
, ſhall aniwer to the reſt, for this does not go to the writ, but tor this parcel, Br. Brief, pl. 392: 
Citcs 21 E. 4. 24. 

In formedox of an acre of land; per Brian, it is a good plea that the demandant bas breught an:ther 
fermedor of 5 . rent iuing cut File ame lard ; judgment of the writ, but Keeble contra. Br. Brief, 
pl 463. cites 3 H. 7. 3. 4. Thel. Dig. lib. S. cap. 25. f. 11. cites S. C. per Brian; and ſo 
agrees Prin. 5 E. 3. 198. But it was agreed that in grecipe of a manor and 100. rent, it is a 
good lea that the ren: is parcel of the marry, becaule bis petitur, &C. But Brian maintained nis 
opinion that he cannot have the land and rent out of it. Br. Brief, pi. 463. Cites 3 H. 7. 3. 4.— 
Thel. Dig. 74+ lib. S. cap. 25. f. 1. cites Trin. 3 E. 3. 35. and 11 E. 3. Dower 63. 


3. And Thel. Dig. lib. 8. cap. 25. ſ. 3. ſays i ecms by the 


opinion of Paſch. 6 E. 3. 267. that where a manor 


7 = o _ 3 
Brief 919. But that otherwite it is in a /cireFacias, which ought 
to agree with the fine there, 36 H. 6. 18. And that fo it is ad- 
judged, Mich. 26 H. 6. Brief 104. in ſcire facias of a manor 
and of a hundred; and 27 UH. 6. 2. 

Formeden Y 4. In writ of ward of a manor and 20 acres of land, the writ 

4 Mancr 7 G Fe 

20 aer of ſhall abate if the land be parcel of the manor, and therefore he 

land ard abridged the 20 acres. "i hel. Dig. lib. 8. cap. 25. f. 4. cites 

Pack, 39 E. 3. 13. | 

tenant de- 9 

man ded judgment of the writ, for tbe /arZ, will, ant ins bone make the nærir; and he was compelled 

to ſay that the land and the mill was not parcel of the manor; for otherwiſe he demands one thing 

twice, and then the writ ſhall abate. nota, Br. Brief, pi. 70. Cites 46 E. 3. 26. T kel. Dig. 

lib. 8. cap. 25. ſ. 5. cites S. C. and 9 H. 6. 42. 

So in præcipe guid reddat of the manor of D. ard 1207 acres of and in D. it is a good plea that the 
tevs acres are parcel of the maner z tor he demands one thing twice. Br, Brief, pl. 16. (bis) cites 
r, H. 6. 42 i 2 | 
*L 32 ] | 
Thel. Dig 5 Formedon of the manur of B. cum periinentiis and 20 acres 
lib. 5. cap cum pertinentis, and ſo there is twice cum pertinentiis, and well 
25. . 5. E And it was of the mai f B. c I ; 
cites S. C. Per cur. nd it was ot the Manor of B. cum pertinentus except 

| 10 acres of land, and in the forepriſe it auas nat cum pertinentiis, 
and yet good. Br. Brief, pl. 41. cites 40 E. 3. 25. 

6. Writ brought in H. M. and becauſe V. was a hamlet of 

H. fo he demanded one thing twice, therefore he took nothing 
by his writ. Br. Brief, pl. 50. cites 41 E. 3. 22. | 

Pr. og 7. Precipe quod reddat againſt J. N. of 2 acres of land, and 

Os anther præcipe in the ſame writ againft M. S. of 2 acres of land, 
and J. N. vouched W. S. who came and ſaid. that the land de- 
manded againſt him by one przcipe, and the land demanded againſt 
J. N. by the other præcipe, is one and the ſame land, judgment of 
the writ ; for he demands one thing twice. Per Finch, you who 
are tenant by the warranty cannot abate the præcipe for this 
land in the præcipe againſt the tenant who vouched, where he 
20 wuched has affirmed the avrit gerd, no more than you who are 


youched by him. Br. Zrief, pl. 78. [79.] cites 46 E. 3. 33. 
| L 8. A 


Abatement, | 32 


8. A man brought 2 writs f formedon againſt C. and demanded ms 'tis 
by the one the fifth part of the manzr of A. and ty the other 2 acres — 4 ws #7 


of land, the tenant demanded judgment of the writ z for he 2 4 by one 


_ acres are parcel of the ſuid 5th part of the mancr, and ſo he de- & the 


mands one thing twice, & non allocatur, but the writs awarded 4". 
good. Br. Brief, pl. 98. cites 2 H. 4. 22. ee 


but the two 
writs above were upon divcrſe gifts, and therefore can be no plea. Br. Brief, pl. 99. cite; 2 H. 4. 22. 


9. Præcipe quod reddat againf? MH. and N. of certain land by 
ſeveral pracipes by one and the ſame brit, and demanded 7 acres 
againſt M. and 7 acres againſt N. Rolf prayed judgment of the 
writ; for the 7 acres demonded againſt M. are the fame 7 acres 
which are demanded againſt N. and the 7 acres which are de- 
manded againſt N. are the fame 7 acres which are demanded 
againſt M. & non allocatur, but the tenants compeRed to anfwer 
quod nota. And Rolf prayed to have bill of exceptions ſeated, 
which was granted ; but it ſeems that the law 1s againſt him. Br. 

Brief, pl. 208. cites 4 H. 6. 14. 

10. In formedon of a /irgniory, caſtle, and manor, as to the e Lge 
caſtle, he pleaded that it is parcel of the ſeigniory; and ſo he om. "> 
demands one thing twice, judgment of the writ. Cotteſmore cite, hach. 
faid the caſtle is in groſs by iticlf, abſque hoc that it is parcel of 3 be 9 
the ſeigniory priſt, &c. Br. Brief, pl. 165. cites 7 H. 6. 36. de be 


parcel of the ſeigniory the writ ſhall abate. 


11. In treſpaſs of entering into an here and of breaking a clſe; it 
is no plea to ſay that the houſe and the cloſe are all one and the 
ſame place. Thel. Dig. lib. 8. cap. 25. f. 7. cites 22 H. 6. 8. 
12. Thel. Dig. lib. 8. cap. 25. 1. 9. ſays fee plaint of Me and 
F the profits f the office 22 H. 6. 11. and 8 E. 4. 23. | : 
13. Bill againſt R. F. ſervant of the common bank, for entering 5: P. Thel. 
into one houſe and 2 ſhops where entry is not given by law; Laicon * 


cap. 2 5 ſ. 8. 
prayed judgment of the bill, for the hops are parcel of the houſe, cies Hill. 3. 
and no plea, for it is only reſpaſ in which a man thall not recover +: 3/- © 1 

„ 0Q- & 1 


franktenement but damages only, and therefore he ſhall recover F. 
damages for the houſe by itſelf, and damages for the babe by them- 
ſelves ; but contra it ſhall be in præcipe quod reddat, tor there a 11 


3 10. 


man ſhall recover the thing demanded, and have damages twice 


if it ſhould be ſuffered, and therefore the defendant was 


awarded to anſwer over ;. quod nota. Br. Brief, pl. 344. cites 


3 Ec dg. 28. 


(Z) By naming the ſame Perſon twice. 
, - | | S. P. Thel. 
I. ASSISE againſt F. B. and the dean and chapter of D. who yg. vb. 5. 
| ſaid- that J. B. is one of the chapter, judgment ot the writ z cap-10- ft. 


& non allocatur. The ſame law to ſay that he is one of the _—_— 
35 — . 


commonalty in writ againſt J. and the mayor and commonality. FE. 3. 23. 
Br. Brief, pl. 51. cites 41 L. 3. 29. DT.” 1 0 Is 
4 15 & 9 Ho 


6. 36. bid. 11. cap. 6. ſ. 2. S. P. cites 41 E. 3+ 22. and fo agrees Mich. 46 E-. 3. 23. 2 
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FF abatement, 


ſo ſeems the opinion of Babington to be, Mich. 8 H. 6. 15. in treſpaſs againft a mayor and common- 


; | aity and againſt one of the commonalty, but Martin held the contrary there, and Mich. 9 H. 6. 36. 

: | | a * 

I} | 2. Treſpaſs of taking of tell was brought againff the mayor and 

TH | e:mmonalty of J. and R. P. where it was pleaded to the writ that 
i. 


1 | Cs R. P. ts one of the commonalty. And the beſt opinion was that i 
| the writ is good; for it is in diverſe reſpes, Br. Corporations, bh 

pl. 24. cites 8 H. 6. 1. 14. x 

5 Br. Nu- 3. Aſſiſe of niſance was well brought again/? the dean and chapter 

| { fance, Pl. 6. of E. and J. W. which F. W. is one 4 the chapter, and fo by his pre- 

16 =" * tence febice named, judgment of the writ, & non allocatur; for 

: Brief, pi. the dean and chapter ſhall render damages of their goods which they 
| 455+ (a.) have in common, and the third of his proper gecde. Br. Corpora- 


e A. tions, pl. 13. cites 46 E. 3. 27. 


| | 9.8. .— 

11 S. P. Thel. Dig. lib. 5. cap. 10. ſ. 1. cites 41 E. 3. 21. 46 E. 3. 23. 8 H. 6. 1. 15. and 9 H. 6. 
1 36. S. P. Ibid. lib. 11. CAPs» 6. J. Zo» Cites ſame cales. 

ö (A. a) By demanding, more than it ought, as the 
; Whole inſtead of a Part only. 

41 vb JN deawver of 3 houſes and a mill, one of the tenants, who 
11 had taken the intire tenancy, was nat admitted to ſay that he 
; — had not any mill. Thel. Dig. lib. 8. cap. 27. ſ. 1. cites Mich. 
1 | 2. In frmeden of 105. rent, the tenant pleaded that the rent 
1578 zs only 12 d. and ſaid that ne dana pas. Thel. Dag. lib. 8. cap. 27. 


ſ. 6. cites 3 E. 3..107. 
3. In afſiſe of a maner, the tenant pleaded that the tenements 
put in view are only 2 houſes and 2 carves, and not a manor, &C. 
and held a good plea. Thel. Dig. lib. 8. cap. 27. ſ. . cites 
Hull. 6 E. 3. 242. | 
4. In dowwer, where the demand was of the 3d part of 5 houſes, 
the tenant was received to /ay that the tenements put in view are 
only one houſe, and one piece of land, &c. and to plead in bar thereto. 
Thel. Dig. lib. 8. cap. 27. ſ. 2. cites Hill. 10 E. 3. 490. and 
ſays it is agreed the ſame year, fol. 494. that a man may do 
ſo where land is in demand. But it was doubted there where 
41. of rent is demanded, if the tenant may ſay that the thing 
demanded is only 40 s. of rent, and vouch, &c. 
5. In A iſe of 40 acres of land, and 104. rent, the tenant ſaid 
1342 that /e ly 16 ; 
bey are only 16 acres of land, and 65s. rent, and pleaded fur- 
ther, that he was in without tort, &c. and held good ; for be the 
| Plaint more or. leſs the recovery ſhall be by view of the jury, ſo 
Z | that the plaintiff by more large view cannot recover more than 
771 þ is demanded. Thel. Dig. lib. 8. cap. 27. ſ. 3. cites Trin. 
111 14 E. 3. Aſſiſe 108. . | 
$78 6. In dower of 40 J. of rent, the tenant pleaded that it was only 
| 19 10 marks of rent, and pleaded in bar; and as to the reſidue he 
F ii 1 was compelled to ſay that the baron was not ſeiſed of more. 
3's 


17 Thel. Dig. lib. 8. cap. 27. ſ. 6. cites Mich. 44 E. 3. 32. 
| — , 7. In 
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davelling. at H. and not at C. it is a good replication that H. is a 


Abatement. 34 


"In draver of 2 mills, the tenant pleaded that at the time of the 
abril purchaſed he had not any mill, but 2 rofts ; and adjudged a 
good plea to the writ, notwithſtanding that he had mills at the 
time of the demand made. Thel. Dig. lib. 8. cap. 27. ſ. 7. 
cites Hill. 13 H. 4. Dower 175. But the contrary is held 
Mich. 1 H. 5. 11. 

8. In /e where the plaint was / 4 horſes, the tenant pleaded 
that this which is put in view are 4 %, and not houſes, &c. and 
held a good plea to the writ. Thel. Dig. lib. 8. cap. 27. 1. 8. 


cites Trin. 26 H. 6. Aſſiſe 13. and Mich. 2 H. 7. 4. accordingly, 


where the put was of rent, and the tenant pleaded that the land 
put in view is an acre, &c. and the plaintiff replied that it was an 
houſe, &c. and held that the plaintiff may do ſo. 

If, a manor be demanded, and the tenant ſays, that the de- But other- 
mandant is ſciſed of an acre, this will abate the whole writ; for wiſe it is 
the manor is intire, and not ſeverable, and he cannot abridge his 7 = 7 
demand, nor can he recover according to his demand. Br. Brief, acres, and 
pl. 316. cites 5 H. 7. 7. | 3 
demandant is ſeiſed of cre acre; for this is ſeverable. But if he ſays that the demardant has entered 
into ane ace pending the writ, this ſhall abate all the zwrit; for this is his own act; per tot. Cure 
Br, ibid. | 


(B. a) By Miſtake of the Place. 


1. PRE CIPE quod reddat in Haſtan Rekell, the tenant ſaid that 

Haſton is one vill, and Rekell is another vill, judgment of 
the writ, ſuppoſing the 2 to be but one vill, and for this cauſe 
the writ was abated ; and yet if the writ had been in H. and R. it 
had been good. Br. Brief, pl. 226. cites 39 E. 3. 19. 20. 

2. jectment of ward of land in E. The defendant faid that the 
land is in C. and not in IA. judgment of the writ, and the plain- 
tiff prayed leave to inquire a better writ. Quod nota. Br Brief, 
pl. 128. cites 14 H. 4. 17. 5 

3. If a man be named J. N. of C. it is no plea that he was not 
of C. the day of the writ purchaſed ; but fhall ſay further, nor ever 
after ;* for if he comes and dwells at C. pending the writ, it 
makes the writ good; as a man who purchaſes land pending 
przcipe quod reddat aguinit him; per Martin. Br. Brief, pl. 
167. cites 8 H. 6. 9. But Brooke fays, quod quære. 

4. Debt againſt J. S. parſon of D. who ſaid that he dawelt at &. 


and not at D. & non allocatur; for he ſhall be intended to dwell 


there, becauſe he is bound to be reſident there, by which he /, 
that he had another benefice ; and yet non allocatur. Br. Brief, pl. 


401. cites 10 H. 6. 8. : [35 ] 


5. In debt again J. N. of C. if he ſays that he was and is Debt upon 


a bond a- 


hamlet ; for then it is ſufficient to name himſelf of the principal 77 K. e 


vill, by which the other ſaid that H. is a vill by itſelf. Br. Brief, ton faid that 


: | the defend- 
pl. 402. cites 10 H. 6. 12. art, the 


day of the writ purchaſed, was and is yet dꝛuelling at C. over, aid nt at C. without auditen, judg- 


mat 
D 4 


Abatement. 


ent of the writ, and it was ſaid that this is a good 27 per cur. notwithſtanding that he did net ſay 
77 it is a will by itſelf}, ard C. over is anetber vi/! by ujelfy and he was and is dwelling at C. over, and 
Not at C. without adzition:; quod nota, by 5 ral the: e; and atter Caund, ſaid that C. over is a 


hamlet of Co Br. Brief, pl. 238. cites 14 H. 6. 23. 

6. Treſpacs againſt N. C. f F. Foſcu prayed judgment of the 
writ ; for the d. 2 7 the writ purchaſed he dwelt at D. and did not 
ſay, ar ud net at Y. And therefore no plea per cur. by which he 
/a id, that oe dwelt at F. before the purchaſing of the writ, and after 
he removed to D. and left tu 2 infants at F. at 7 wie, 44 U e hoc that 
he dwelt at F. the te day of = wrt parc in other manner z 
and this was plca ded in perſon; for attorney cannot plead it, 
becauſe it is contrary to his warrant. Per 3 ton, you jhould 
traverſe that vou did not dwell at F. the day of the writ, for the 

zurſing of tlic infants is not dw cling. Br. Brief, pl. 173. cites 
19 H. 6. 1. 

7. Where a@7izn is brought again F J. N. of D. it is a good plca 
at this day, in action in ⁊0 HE" proceſs of eutlawry does nit lie, and 
in other actions at common lazw, to ſay that he was known, and 

dwelt at S. the day of the writ purchaſe d, and all times after ; judg- 
ment of the writ; quod nota. Br. Miſnoſmer, pl. 33. cites 


| 21 H. 6. 54. 
| Contra in f. 8. Treſpaſs upen 5 R. 2. of entering in A. B. and C. where 
: 1 entry is not given by law. Fairfax prayed judgment of the writ ; 


POPE for all the land is in A. and B. and none in C. And the beſt 


quod eddat; 
tor there the opinion v. a5, that it is no plea; for 19 land is in demand, and 


1 /*be here is nothing to be recovered but damages only. Br. Brief, 
ec 


1 pl. 350. cites FR: NPY 31. 
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and wairin- 
ty Mall be dereigned. Br. ibid. 


9. Debt again? 7. S. of Lenden. Laken ſaid, London extends 
into two counties, Viz. 3 , and London, and he was dawell- 
ing the day of the writ, Wc. in Middleſex ; judgment of the writ, 
and good by attorney, per 3 Br. Brief, pl. 85 cites 
5 E. 4. 2. 

10. In treſpaſs _ the 5 R. 2. for entering inte the manor of 
D. in 8. No ſuch vill, hamlet, nor lieu conus out of vill and 
hamlct, in the ſame county, judgment of the rit, is a good 

ca, by reaſon of the viſne, which ſhall be of S. in this caſe; 
but if it had been fer entering into the manor, there it is no plea 
that the manor is in S. for the viſne thall be of the manor. Br. 
Brief, pl. 319. cites 6 II. 7. 3. 
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(C. 0 By bringing Action in a Place not being Vill, 
/ Hamlet, &c. 


SSISZ was brought in ſuch a place, which was in the foreff 
of D. and out of every vill and hamlet ; and yet well, be- 
cauſe the place is out of cycry vill and hamlet. Br. Brief, 
pl. 276. cites 17 Afﬀl. 30. 
Br. Brief, 2. Debt in Middleſex, upon an obligation dated in London at 
. . Clerkenwell ; and becauſe London is a county in itſelf, therefore 
| | upon 


Abatement. 


upon plea of the party, the writ was abated ; and the reaſon ſeems 


to be inaſmuch as London is a county known, but Clerkenwell . 


may be a place in Londen ; and therefore it ſeems, that. he may 
bring action in London, and count upon @ deed in London made in 
quadam loco wocato Clerkenwell, Br. Brief, pl. 102. cites 3 H. 
4. 4. | 2 | 2 

. Waſte ſhall be brought in a vill or hamlet, per opinionem, 
&c. And per Hank. if the place where, &c. be manor, or ſuch 
place, it ſuffices. Br. Brief, pl. 106. cites 7 H. 4. 8. 

4. Treſpaſs upon the ſtatute , fore/falling, and counted that it 
was in portu Cice/ter. Palton ſaid, the port is not vill nor hamlet, 
nor lieu conus out of vill and hamlct, but is a place which ex- 
tends into the vills of A. B. and C. and an ill plea; for by the 
firſt he ſays, it is not a place, &c. and by the ſubſequent he ſays, 
that it is a place which extends into divers vills, and ſo double 
and repugnant, by which he held to the laſt part of the plea, 
which was heid a good plica to the writ; quod nota, by reaſon 
of the viſne. And it was agreed, that where a lieu conus is in a 
vill, the writ ſhall be brought in the vill, and not in the lieu 
conus; quod. nota. Br. Brief, pl. 161. cites 7 H. 9. 22. 35. 

5. Pracipe quod reddat of tenements in D. Laken ſaid, no ſuch 
vill nor hamlet, nor lieu conus out of will and hamlet in this county, 
judgment of the writ. Needham taid, there is ſuch a hamlet, &c. 
Per Moyle, aſſiſe, dower, ard treſpaſs, may be brought in a hamlet 
or lieu conus, but not precipe quod reddat; quod Danby conceſſit, 
and ſaid that the books are ſo adjudged. And the tame year, in 


debt, fol. 1. and 2. Priſot ſaid, that præcipe quod reddat may 


135 


E309 1 


Præcipe 
quod reddat 
does not lie 
in a hamlet, 
but in a vill, 
or in lieu 
conus out of 
a vill; but 
at! ations 


be brought in a vill or hamlet, &c. or otherwite in licu conus #7/9"</ may 


out of vill and hamlet ; but at zhis day it does not lie in a hamlet, 


evhich is in a vill, but ſhall be brought in the vill Br. Brief, pl. 526. 
cites 34 H. 6. 18. | | 


be brought 

in vill, ham- 
let, or lieu 
conus. And 
per cur. aſ- 


ſiſe, writ of doxver, and ſcire farias upon a fine, may be brought in a hamlet, which was ſaid there 
that Trin. 8 E. 3. #uper bir, was maintained in a hamlet. Br. Brief, pl. 366. cites 8 E. 4. 6. 

Pracipe quid reddat does not lie in a hamlet, but in a vill, per cur. quod nota bene quzre in lien 
eonus cut of every will, as in the F of Shirwwood, &c, Er. Brief, pl. 219. Cites 9 E. 4. 36. 


(D. a) By Repugnancy. 


1. JN fcire facias out of a recovery of 100 J. debt, and 80 l. da- 

mages, the writ was cum recuperaſſet 100 l. de quodam devito 
100 J. ac etiam 80 l. de predi 1001. pro damnts, &c. The writ 
was abated for the repugnancy ; for 1001. cannot be recovered 
of 1001. nor 801. of damages of the debt. Thel. Dig. 102. lib. 
10. Cap. 11. 1. 11, cites Mich. 24 E. 3. 30. | 


Br. Brief, 
pl. 203. 
(205.) cites * 
S. C. ac- 
cordingly ; 
and that da- 
mages of the 
principal 


cannot be recovered, but the principal, and damages for the detainers 


2. Recordari de /oquela between Ro. executor of the teſtament of 
Je. plaintiff, and A. defendant de quodam bove ipfius Ro. cnpto ; 
adjudged no repugnancy, notwithſtanding that it was faid, that 


by the name of cxecutor the property ſhall be intended to be in 
| | ES the 
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Abatement. 


the teſtator. Thel. Dig. 102. lib. 10. cap. It. ſ. 4. cites Mich. 
24 E. 3. 35- 

3. In /cire facias out of a fine, by which land was rendered to 
J. for his life, the remainder to P. and his feme in ſpecial tail, and 
the eurit was ex infinuatione R. filu & haredis P. &c. and after 
oftenſurus quare, &c. prefat” R. filio & hered. predi?” P. and bis 
feme remanere debet, &c. the writ was abated, inaſmuch as it was 
contrary in itſelf, making the demandant heir to the baron only 
in one place, and heir to the one and to the other in the other 
place. Thel. Dig. 102. lib. 10. cap. 11. f. 6. cites Trin. 29 E. 

4 
1 . Scire facias upon red, eiſin, the writ was, that be had recovered 
in afhiſe, and had execution, and after war.\the qwrit require, 4 bin] 
2 anſwer why execution he ought not to have, and to contrary in it- 
ſelf, execution and no execution; and therefore the writ was 
abated. Br. Brief, pl. 453. cites 30 Ai. 35. 

5. In ſcire facias out of a fine, the writ was, cum quidam finis 
levatus fuiſſet de manerits de H. B. &c. and after quare præ- 
dictum manerium de H. B. it was held a repugnancy, becauſe in 
one place mention is of two manors, and in the other only one, 
&c. yet the tenant was compelled to aver that they are two manors. 
Thel. Dig. 103. lib. 10. cap. 11. ſ. 17. cites 31 E. 3. Brief 293. 

6. Scire facias out of a fine, by which land was rendered to F. 
HM. and Dioniſe his feme, and to the heirs of the body of J. the re- 
mainder to J. his ſon in tail, and the demandant ſued execution as 
heir to J. M. the fon, and ſuppsſed by his wwrit that J. MH. the fa- 
ther died without i ſue ; yet adjudged a good writ, and held no 
repugnancy; for it may be that J. the fon was born before 
eſpouſals, or that it was his ſurname, &c. Thel. Dig. 103. lib. 
10. cap. IL. ſ. 2 cites Mich. 13 R. 2. Brief 645. and ſo agrees 
Trin. 17 E. 3. 4 | 

7. It the writ as Jo. Tal. det ny Tal. it ſhall not be 
intended any repugnancy ; for Jo. the father may have 2 ſons 
named Jo. 'Thel. Dig. 103. lib, 10. cap. II. {. 25. cites Hill, 
32 H. 6. 34. 

8. In action upon the caſe, the writ was quod cum iſſe habeat 
quoddam Chiminum ratione tenure, &c. the defendant levavit murum, 
per quem le pl” Chiminum habere non poteſ?, &c. And held, per 
Priſot, that the writ is not good for the repugnancy. Thel. Dig. 
104. lib. 10. cap. 11. ſ. 26. cites Trin. 33 H. 6. 26. | 


(E. a) By Variance dete the Writ and 


Declaration. 


I, I formedon, the writ was, that pon mortem B. the donee, 

to the demandant as couſin and heir deſcendere debet, &c. 
and by the count he made the deſcent from B. to H. as fon and 
heir, and from H. to the demandant as ſon and heir, and held 


good. 


Abatement, 37 


good. Thel. Dig. lib. 9. cap. 6. f. 3. cites Paſch. 5 E. 2. For- 
medon 51. 

2. In treſpaſs the writ was of 2 Horſes, and the count was of 
2 mares, by Which it was abated. Thel. Dig. of Writs, lib. 9. 
cap. 5. ſ. 13. cites 6 E. 3. 249. 

3. The writ of ward was guod reddat cu/iodiam terre & heredis, 
and the count of land and rent. Thel. Dig. lib. 9. cap. 5. f. 22. 
cites Trin. 22 E. 3. 10. and ſays, fee 21 H. 7. 39. and 14 H. 6. 
24. in quare ſe intruſit maritagio non ſatisf. 

4. A man ſhall not have ⁊orit quod catalla cepit, and count of 
money; for of money there is a ſpecial writ given in the Regiſter. 
Br. Brief, pl. 478. cites 39 E. 3. 23. 

5. Where a man in his 2% alleges divers covenants, and alleges 
the breach but in cut only, yet the writ is good. Quod nota. Br. 
Covenant, pl. 4. cites 40 E. 3. 5. = | 

6. $89 in waſte, if the writ rehearſes the waſte in lande, houſes, 

words, and gardens, yet he may declare waſte in the one thing only. 
Br. Covenant, pl. 4. cites 40 E. 3. 5. | | 

7. Treſpaſs de bonis & catallis, and counted of 10 quarters of So in tref- 
avhent, and good. Br. Brief, pl. 509. cites 46 E. 3. 16. paſs the writ 


was quod 
bina & catalla ad valenc' cepit, &c. and the ccunt was of 100 angels pretii, c. and beld good. 
Thel. * Dig. lH. 9. cap. 5. ſ. 37. Cites Mich. 10 Hf. 6. 23. But the opinion of 21 H. 6. 42. is to 
the contrary. Vide 22 E. 4. 12. 
But ⁊obere writ of treſpaſs was quare bona & catalla cepit, &c. and the count was of a cheſt ſealrd, 


 avith charters and muniments, the opinion of the whole court was, that the writ ſhould abate; becauſe 


charters are not forfeited by outlawry, nor pals by gift of all chattles. Thel. Dig. lib. 9. cap. 5 1. 47. 
Cites Paſch. 22 E. 4. 12. 5 


1 | - 
8. In appeal of mayhem, if the count be of battery, the writ ſhall C35 1 
abate. Thel. Dig. lib. 9. cap. 5. 1. 44. cites Paſch. 12 R. 2. 


Cor. 110. 


9. In debt againſt 2 by ſeveral precipes, and by count it appeared 
that they vere obliged & ſingult eorum, &c. and held good. Thel. 
Dig. lib. 9. cap. 5. ſ. 31. cites Paſch. 21 R. 2. Brief 934. | 

10. Reſcous quod cum querens diftrinxit pro quadam amerciamento. Thel. Dig. 


The defendant had mage reſcous, and counted of amercement of 6 d. lib. 9. cap. 


at a leet-day for his not coming in, and for ſuch another amercement 1 
at ſuch another leet-day in another 6d. The defendant demanded | 
judgment of the zurit, becauſe he has counted of tas amercements, and 
the writ is of quodam amerciamento, & non allocatur ; for all is 
but one amercement. Quod nota. Br. Reſcous, pl. 4. cites 2 H. 
4. 15. 

1 In mayhem the writ was contra pacem nuper regis, and the 
count contra pacem regis nunc, by which it abated. Thel. Dig. 
lib. 9. cap. 5. ſ. 34. cites Paſch. 8 H. 4. 21. and 2 E. 4. 25. 8 

12. In treſpaſs, the plaintiff by his writ /uppoſed the treſpaſs to be Thel. Dig. 
done at Weſtminſter, and the «writ was to the ſheriff of Middleſex, and ub. 8 
he counted of an aſſault and battery in the palace of Weminſter z and . 
the court was in doubt, upon not guilty pleaded, to whom the ve- 
nire facias ſhould iſſue, to the ſheriff or to the warden of the pa- 
lace; but per Martin, the plaintiff by his count has abated his 
writ. Br. Brief, pl. 5. cites 2 H. 6. 7. | 

| | 13. Treſpaſs 
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38 Abatement. 
Br. General 13. Treſpaſs quod cepit priſcem, and counted of fewer. al piter, &c. im 


1 the plural number, and well, and the count ſhall not avate the writz 
for piſces is nomen collectivum, which has no plural number; and 
in waſte, quod fecit vo/?um, and he counts of feyeral waites, and 

well. Br. Briet, pl. 207. cites 4 H. 6. 11. 

14. The writ of the cafe ought to comprehend the ſubſtance of 
the matter, and ſpecial matter, the which t2c Plaintliik has not 
done, by which it was awarded that che plaintiff take nothing by 
his writ. Quod nota ; for there'evar mere in the count thatt in the 
ft. Br. Action fur le Caſe, pl. co. cites 7 H. 5. | 

15. In guare imp * if bene in aTion, yg vary in their 
count in convey 2 8 writ ihall ab: ue, as in lth £ Ce -ſenage, and 
the like. B. Bri jef, pl. 359. cites 6 E. 4. 10. per I. mneton. 

The-writ 6. In Hrger of falſe deodr, the writ was quod. fa} 2 fa 7 fabri— 
was of forger : 

i Cavity and the court was any of one deed; and vet adjuged god. 
Hacki falſs Thel. Dig. lib. 9. cap. 5. ſ. 36. cites H. 8 H. 6. 35 but the con- 
Seu. trary is adjudzed Trin. 20 H. 6. 35. And ſo it is held 35 H. 


mentis, and a 

the cant 0. 37. 7E. 4- 30. » 
was of a deed of feofmert, and ef a wwriting and muniment, by the 4ohich one cht mate tt rney to deliver 
; exception was taken to the variance; and Friſot was of opinion, that the Count was not var- 


zanted by the writ, Quezic. Thel. Dig. lb. 9. cap. 5. 1. 49 cites Mich, 35 H. 6. 37. 


17. A man cannet maintain, nor ſupply the d _ in torit of for- 
medon by the count. Thel. Dig. lib. 9. con . cites 11 
H. 6. 26. | 

18. In detinue the writ was quod reddat hon & catlalla, &c. and 
the count was of 3 tallies, each of 10l. and held good. Thel. Dig. 
lib. 9. cap. 5. f. 38. cites Hill. 21 H. 6. 32. 

19. In writ of debt againft J. B. of 251. and upon the count and 
view of the obligation i appeared that two others were named in the 
obligation jointly with the faid . B. and yet held , good, if the de- 

L 39 ] fendant does net ſay that the tauo others have fealed, Sc. and are alive. 
Thel. Dig. lib. 9. cap. 5. ſ. 42. cites Trin. 28 H. 6.3- And tee 
ſuch a writ held good, where he 2h was r:5t named in the writ was 
within age. 14 H. 4. 33. 

So in uare 20. In quare impedit againſt 3, if the caunt be only againſt 2, - alt 
— cf ſhall be diſcontinued. Thel. Dig. lib. 9. cap. 5. f. 39. cites Hill. 
thev vary 31 H. 6. 16. 

iz count, all ſhall abate. Thel. Dig. Ib. 9. cap. 5. ſ. 43. cites Hill. 6 E. 4. 10. 


ee 21. In tre paſt the writ was of taking bana & catalla, &c. and the 
4 1 * Count was of a regiſter only. The opinion of the court was, that 


for taking the writ ſhould abate. Thel. Dig. lib. 9. cap. 5. . 45. cites Hill. 

« mag w 7. E. 4. 30. 

alla, ; 

the ec! . or taking a bale of ⁊wd. It was awarded, that the writ ſhould abate; for a bale 

in the finguiar number cannot be ſaid bon a & ie and the writ ſhould be one bale of woad. Keilw. 

3 ple 1. Trin 13 H. 7. Anon. dce F. N. B. gi. (D) and (E) in principio. — 80 
the count was of taking a 3d part of a diſh of lead- ore, it was moved not to be good; and though 

it was ob ected that there was not any original at ali (as in truth there was not) yet it was ſaid that the 

Count was contrary in it ſelf; for a particular thing cannot be ſaid to be goods and chattelz, . 

tur. Wii. 25, Tris. 20. Jac, C. B. Geil v. Wie. 


22. Ie 


I 
nene 6. 4 3-5 775.0, PAS RON 


Adatement. 39 


22. It was touched, that i» 4, if the plaintiff makes his plaint, 80 in os 
Or £cu0ts of „ OY le I than 15 111 the writ, there the writ ſhall abate, aj 42A e 
becauſe it is [not] warranted by the writ; quod nota inde. Br. appeared by 
Brief, pl. 216. cites 9 E. 4. 6. | ** 
the count, that the plaintiff by the writ manded mire than be cuglt to have befere the avrit pur: haſrds 


therefore the writ was abated, I hui. Dige lib. 9. cap. 5. Ie 4. Ciies Paich, 5 E. 3. 155. and 11 He 


6. 68. in repievin. 
* The word (not) is not in any of the editions of Brooke, nor in the old Year-books ; but it is in the 


laſt edition of the M car-bouks. 


23. In aun: city the writ was iol. Cg. and in the count Gs. was 


omitted, and the plaintiff recovered, and for that cauſe it was re- 


verſed by error; for it is not miſpriſion, for the count is made by 
the party, and not by the cler EY Br. Variance, pl. 53. cites 9 E. 
4- 51+ | 
24. Treſpe/s in fue wills, and counted of ig baſs but in one vill only, 
and yet Well; or 7i't Py 2 i fe veral in jap 5 and he might have 
omitted the cue will in the writ but contra of debt; for this i 15 intire. 
Note the diverſity. Br. Variance, pl. 100. citcs 16 E. 4. II. 
25. Where there is 119 cth er jor 7 of wwrit but the common writ, 8. P. Co. 
there the writ ſpall be ge . aud the count ſpecial. Br. General 5 * 


Brief, pl. 13. cites 7 I. - * 
4 man may harte a crit ecceordin 5 Pe coſe, if the writ and declaration vary, the writ ſhall abate, Arg, 


2. and 96, 97. pl. 55. Hill. 38 Eliz. in c aſe of Arden v. Darcy. 
26. As in warrantia charte unde chartam f; am habet, yet he may S. P. Br. 
* General 


count of homage auce/tret. Br. General Brief, pl. 13. cites 7 H. pts, 
cites 24 E. 
Jo 35 


Aud in writ of waſte gued tenet ad terminum annorum, yet he 4 P : m_ 
Gen 


1 N 8 for haif a year. Br. General Brief, pl. 13. cites pj, pl. 6. 


7 H. 7. p” cites 8 H. 
6. 34. The count in this 4 ſhall not abate the writ, becauſe he cannot have any other 


writ upon the matter. Co. Liit. 52. b. 53. 


7. 2. 


28. In reſcous, where it appears by the count that parcel of the rent 
fuppsſed to be in arrear was not yet dies the opinion was that the 
count was not good. Thel. Dig. lib. 9. cap. 5. ſ. 5. cites. T. 85 
H 7. 4 

29. In debt the 2orit demanded 1651. 135. 4d. and the count was 40] 
of 1711. 10s. and judgment was reverſed for this variance. Cro. 


E. 198. pl. 17. Mich. 32 & 33 Eliz. B. R. Berkenhead v. Nuthall. 


30. George in the writ and Ges, in the count is a good plea in 
abatement. 2 Roll. Rep. 232. Trin. 8 Jac. B. R. in caſe of — 
Yarley v. Turnock. 

31. Caſe againſt the ſheriff, for that the plaintiff having good 
cauſe of action againſt A. ſucd out a latitat againſt him, and the 
defendant being ſheriſf arrcited him, and ſuffered him to eſcape, 
and returned non eſt inventus. At the trial before Hale, the 
plaintiff was nonſuit, becauſe he declared upen a latitat in flacits 


trangreſſionis and the writ t/elf was in placits tranſ. ac etiam billæ 
| 4er 
of 


— renn _ 


for zl. which the chief juſt held incurable. 2 Lev. 85. Paſch. 
25 Car. 2. B. R. Gunter v. Cleyton. = | 
32. Writ of formedon is of 20 Meier inter alia; the count is 
that a „ine was levied of the tenements aforeſaid inter alia per no- 
men of 16 me{juages. The reporter ſays, the defendant cannot re- 
cover according to his writ, and by conſequence he has falſified 
and abated the writ by the count. 2 Lutw. 974. Hunlock v. Petre. 
33- In replevin, &c. the writ was for taking avaria, and fo was 
the declaration with a viz. one mare. And upon a demurrer it 
was objected that a mare could not be avaria; and judgment for 
the defendant. 2 Lutw. 1179. Hill. 9 W. 3. Gins v. Dams. 


(F a) By Variance between the Writ and Specialty. 


r. Vari- I. IN aſſiſe, a clauſe was in the original which 2was not in the pa- 
ance, Pl. 93. tent, and ſeveral were named in the original which wvere not 
cites S. C. jn the patent, and therefore the writ was abated. Br. Aſſiſe, pl. 

238. cites 22 Aſſ. 20. | 
2. Aſſiſe de libero tenemento, the plaint was of reaſonable lo- 
* Orig. dere apprendre in a mor to burn in a * chimney of a houſe, and this in 
is (auftr.) ſuch a vill, the defendant demanded what he had oi the eſtovers, 
who heed ſpecialty of efiovers apprender in a certain craft of moor for 
his chimney in a houſe in the ſame will; and judgment was de- 
manded of the ſaid variance between the writ and the ſpecialty, 
& non allocatur, but by ail the juſtices upon adjournment upon 
this in C. B. it was agreed that the writ was brought in the beſt 
manner; and it was faid that he might have taken the ſame ex- 
ception between the writ and the plaint if it had been material. 
Br. Variance, pl. 68. cites 23 All. 1. | 
3. Debt upon an obligation, the defendant was named F. M. 
of H. in the obligation, and in the writ M. was left out, therefore 
the writ was abated, quod nota. Br. Variance, pl. 39. cites 38 
E. 3. 24. | | 

S. P. for be 4. If waſt be brought by him in remainder, and there is a va- 

is not bound riance between the wwrit and the deed of remainder, yet it is good. Br. 


1 Variance, pl. 18. cites 42 E. 3. 19. 


the defendant demands it, and if he demands it the afirm diet net lie by bim in remainder without 
ing deed, for this action is net preperly funded upon the deed, as action of debt is founded upon the 


 ebligation; note the diverſity. Br. Variance, 108. Cites 10 H. 6. 3. -S. P. Br. Variance, pl. 


14+ cites 41 E. 3. 23. 


5. In covenant the ⁊urit 2vas of one houſe and 20 acres of land in 
D. where the ſpecialty avas cf all lands and tenements which he had in 
D. And yet good, notwithſtanding the variance; for the writ 
ought to be certain. Br. Covenant, pl. 14. cites 47 E. 3. 25. 
6. In debt the writ was John de Lore vicar of A. executor of the 
teſtament of F. W. and the obligation was J. de L. only without the 
[ 41 J wordsvicar of A. and therefore was abated for the variance. Br. 
Variance, pl. 81. cites 3 H. 4. J. 


7 7- Debt 


Abatement. 41 


7. Debt upon a bond of 20/. Newton ſaid the bond ts wigintt Fer Villians 


libris and the writ viginti, judgment of the writ for the variance. and Williams 


Per Babb. it has ſuthcrent intendment, therefore well, to which 2 
0 Go 


' Patton agreed. Br. Obligation, pl. 4. cites 9 H. 6. 7. Oy age 
one, and: F's and 0: de, . is all one, and there is not any W. in the croſs-row in the Latin or 
French alphabet. But per Cott. J. Dye and F. Hyſe is not all one, but in this it ſeems different, by 
reaſon of the Engliſh, but in Latin duble M. and jingle V. is all one. Ibid. | 
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8. Quare impedit which varies from the ſpecialty ſhall not S. P. Br. 


. . 8 72 
6. Quare impedit upon a grant of the next proſentation granted to F. N. Gent. and in the 


writ brought ty F. N. this wird Cent.) is emitted; and the defendant demanded oyer of the deed, 
and had it, and the Variance no matter; for the action of guare impedit is founded upon the diſturbance, 
an ne- upon the deed, as action of debt is founded upon the obligation. Br. Variance, pl. 109. Cites 
2 E. 6. ; : 


9. Debt upon an gion which was b D. F B. and the 
writ was J. D. of B. Underhill, and fo a variance, and yet well. 
Br. Variance, pl. 78. cites 21 E. 4. 79. 80. 
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(F. a. 2) By 1 in the Names of Plaintiff 


or Defendant, 


N 


8 


1. IN treſpaſs againſt maſter, confreres and others, the count was 


that the confreres and the others did the treſpaſs without men- 4 
tioning of the maſter, by which the writ was abated. Thel. Dig. 14 
lib. 9. cap. 5. ſ. 11. cites Mich. 1 E. 3. 24. 1 

2. Aſſiſe of rent by W. N. Knight, and the ſpecialty awas not Debt againff 10 
Knight, and therefore the writ was abated. But Herle did J * | 
contra, where the ſpecialty was maſter J. C. of S. and the writ S. and the 4 | 
was only J. C. without maſter, and of S. and the writ awarded ſpecialty 1 
good, anno 5 E. 3. Br. Variance, pl. 65. cites 11 Aſſ. 8. mag ny ff } 
the writ wanted this word maſter, and the defencant pleaded it to the writ, & non allocatur; for the 1 

want of tuch words as matter, reverend, nephew, doctor, or the like, are not traverſable, but ſurpluſ- j | | 
age. Contia of knight, taylor, carpenter, &c. Br. Variance, pl. 10. cites 35 H. 6. 55. : my 

3. In writ brought by 7409 heirs, the writ was that the common | 
anceſtar was grandfather to the one, and couſin to the other, and by 1 
the deſcent in the count it appeared, that he was grandfather to the 1 
one, and great grandfather to the other, by which the writ was 18 


abated. Thel. Dig. lib. 9. cap. 5. 1. 17. cites Trin. 13 E. 3. 
Joinder in Action 29. | 
4. In aſſiſe; rent was granted to F. Quintin, parſon, father, 
by name of T. his fon, and he brought afſiſe of the rent by name of 
7. 9. of N. and did not ſay T. fon of T7. 2, and yet the writ 
good. Quod nota. And yet in annuity it ought to agree with i 
the ſpecialty. Br. Variance, pl. 70. cites 26 All. 38. | | 
5. Debt by J. of P. becauſe the plaintiff} leaſed a manor to R. S. P. Br. | 
for term of life, rendring lol. per ann. with clauſe and condi- Dette, pl. | 


. . , . 116. cit } 
tion #0 re-enter by indenture, which R. leaſed his eſtate to S. who 54 E. 7 = 
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Abatement, 


leaſed it to T. now defendant ; and for 3 terms arrear the leſſor 
re-entered, and brought debt of the arrears, and becauſe the 
writ is J. of P. and e indenture is J. P. the younger, the writ 
was abated for the variance; for he cannot re-enter by the con- 
dition, if the leaſe had not been by deed, and then 7he deed, the 
condition, and the re-entry ts the cauſe of this action; for during the 
franktenement he cannot have action of debt, and therefore for 
the variance the writ was abated; quod nota. Br. Variance, 
pl. 54. cites 39 E. 3. 22. 
J. P. Br. *6. Debt upon a bond. The writ eas prior f D. and the bond 
Variance, 
pl. 18. cite; 4 : : z en 
42 E. 3. this variance the writ ſhall abate. But fee [(T) pl. 15. J that 


Ap "1 where more is in the writ than in the bond, this is good. Br. 
2 f 25 7 ' » > tec N * 
Variance, * artancey pl. I 2, Cites 40 E. 3. 23. 


- . . . . * . iJ 

pls 6. ite: 9 H. 6. 1. by the beſt opinion. S. P. Br. Variance, pl. $6. cites 14 H. 6. f. 

For the obligation ſhall be ſhewn in the declaration, and therefore varian e is material, and ſhall abate 

the writ. S. P. Br. Variance, pl. 108. cites 10 Hf. 6. d. S. P. Br. Variance, pl. 14. 

cites 41 E. 3. 23. : 

S. P. Ard , in action of covenant upon an indentare; for in theſe caſes the bar is merely founded upon 
the fpecial'y. Br. Variance, pl. 20. Cites 44 E. 3. 42. 


424 


7. Debt upon an indenture of leaſe for years rendring rent, and 
the indenture was J. K. Clerb, and the writ J. K. only, and yet 
awarded good, notwithftanding the variance, for it was ſaid that 
the aim is maintainable withyut the indenture, and therefore it is 
no matter. Br. Variance, pl. 20. cites 44 E. 3. 42. 

8. Debt by R. aud S. his ſeme againſt P. upon an obligation made 

te the feme, dum ſola fuit, by name of feme of D. and therefore 
the defendant pleaded this to the writ for the variance, becauſe 
ſhe was named feme of R. where ſhe ſhould be named heretsfore 
feme of D. and the opinion of the court was that the writ is 
good; for by the laſt marriage her name is changed. Br. Variance, 
pl. 23. cites 48 E. 3. 23. 
Br. Nvgza= 9. Debt upon obligation, and the ligation was that A. B. and 
3 3 C. yeomen, Were bound, and this word yeomen put for all their 
— Br. Vari- names; and in the action of debt every one was named yeaman par- 
ance, pl. 5. zicularly, and this was pleaded to the writ for ſurpluſage, & non 
es S. C. allocatur; for this is of neceſſity by the ſtatute of additions. Br. 
Additions, pl. 3. cites 3 H. 6. 23. 


Br. Vari- 10. Aunuity by J. N. Clerk, where the grant was maſter J. N. 


ance, pl. 42. 1. 5 4 
as 5. C. and yet well; for the king will not write any man maſter nor 


—Pr. ibid. ſeignior; quod nota by award. Br. Additions, pl. 26. cites 
Fl. 89 · Cites 8 H. 6. 23. 

5. C. But d 

Brooke ſays, it is uſual at this day to ſay it in an alias difus, te make it agree awith the ſpecialy.— 
In debt or annuity, where tbe plaintiff in count counting ought to ſhew ſpecialty, there the writ and 
abe ſpecialty aug bi to agree; per Finch. Br, Variance, pl. 14+ cites 41 E. 3. 23. N 


In delt by 11. Debt by XA. D; again M. as executer of R. D. and the writ 


EXE ulgrs 


Lon a tells. OP præcipe N. quod reddat A. D. executor of the te ament of 
ment, there I. D. and the defendant had oyer of the teflament, which was 


N that he made A. his <vife his executrix ; and becauſe the writ was 
dagen in the Ot A. UD. late wife of R. D. executrix of the teflament of the ſaid 


avas that J. prior of D. vas bound ; and the opinion was, that for 


© a ou 


Abatement, 42 


R. D. therefore the writ was abated for the variance; for declaration, 


though the action be not founded upon the teſtament, but upon _ e "nn b+ 
the obligation, yet the teſtament enables him to the action, and be ſhewn in | 
therefore it ſhall agree with it, and if not the writ ſhall abate. the count, 

Br. Variance, pl. 57. cites 14 H. 6. 5. . 


terial, and it ſhall abate the writ. Br. Variance, pl. 56. cites 14 H. 6. 1. 


2. Formedon in remainder. Fulth demanded what he had of S. P. Br. 
the remainder, and Chaunter He, deed which was 10 Dolby, fy cM 
and the writ was Dalby; therefore judgment of the writ is de- 9 H. 6. 1. 
manded by the tenant; and by all the juſtices, except Cotteſm. g 
the writ is good; for it is not founded upon the deed, but upon the Be, va. 
gift ; for the deed is nit traverſable as ne dona pas by the deed, riance, pl. 
but ſhall ſay ne dona pas. Br. Variance, pl. 56. cites 14 H. 8 
6. 1 | | 5 

13. Debt upon a bond in which F. D. zar bound to T. E. and Br. Nuga- 
the urit was quod reſpondeat T. E. armigero; and for this ar- e "54h 
pluſage of armigero in the writ more than in the bond, the writ "6 
was abated ; and it was ſaid there, that before theſe days writ L 43 J 
ſhould abate for /urpluſage of the part of the defendant, but not for 


ſurpluſage of the part of the plaintiff. Br. Brief, pl. 27. cites 
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28 H. 6. 8. # 
I4. In debt upon an obligation, by which the defendant 4 
acknowledged himſelf to be indebted to the plaintiff in certain corn, K | 


to be delivered to the plaintiff at ſuch a place and day, and for per- 
frm bound himſelf in 1005s. &c. without ſaying ta Thom, &C. 


PIO 
2 6} 


t was held that the plaintiff might count that the defendant obliged i 
himſelf to him. But Littleton prayed that the entry ſhould be 4 
per hæc verba, and ſo it was done. Thel. Dig. lib. 9. cap. 6. 1 


f. 1. cites Mich. 2 E. 4. 22. and that ſo it was held Mich. 4 Ee 


4. 31. where the obligation ws teneri M. pl in Lol. folvendis Fo. * 4 
def. &c. yet the count was entered folvend” to the plaintiff. | 30 

15. Debt by E. Haſlinges, and counted that he, by name E. Br. Noſme, up 
Haſtings, recovered certain land in ancient demeſne, and 1oo /. " * 1 


damages, and brought the action of the damages. Quere if the count 
ſhall abate the writ ; for the writ is Haſlinges, and the count is 
by name of Haſtings. And per Chocke, Needham, Littleton, 
Fairſax, and Jenney, becauſe the ac? 1s funded upon a matter in 


— — — 
nn 
# #3 

4 W (21 _ as” - 4 4 


2 
aft, and not upon record or writing, it is no material variance; a 
for it ſuffices if he be the ſame ferſen, and thoſe words by name, &C. 9 
is only ſurpluſage; for this recovery ſhall be tried per fait, and not 5 
by the roll; for nul tiel record is no plea, but he ſhall ſay nul 5 
tiel recovery; for if the rolls are burnt, yet the plaintiff ſhall . a 


recover. But Danby and Moyle J. contra, and that the count 
ſhall abate the writ. Br. Variance, pl. 52. cites 9 E. 4. 42. 
16. Debt upon indenture againit the abbot of W. the inden- 


ture was between the abbot of the monaſtery of St. Mary of M. and 


Ju 


. 
** 
2 o 

$a FR 
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a 
2 
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rehearſed diverſe covenants ad qua conventiones perimplendas the 1 
abbot of W. obligavit ſe in 10. and did not ſay the efcreſaid abbot, 1 


and yet good; for it ſhall be intended he wha is party to the deed; 158 
Vol. I. E and in 


if 
þ 
: 
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Abatement. 


and the writ was for the abbot of W. and not St. Mary, &c. a$ 

in the indenture: and therefore the opinion was, that the writ 

ſhall abate for the variance; for where it is founded upon ſpe- 

cialty, they ſhall purſue the ſpecialty, and ſhall not ſay, that 

known by the one name and the other, as he ſhall ſay where it 

is founded upon matter in fact. Br. Variance, pl. 77. cites 
42. | 

7. In debt upon a bond agair/? J. S. of D. yeoman, it is no 

lea that there are two J. 8.'s, elder and younger, within the fame 

vill, and none without addition, becauſe the action is founded upon 

the bond, and agrees with it; quod nota by award. Br. Briet, 
pk 325. cites 9 H. 7. 21. | 

S. P. ad- 18. In rreſpa, &c. the writ was quare claruſum fregit, and the 

zudged con- declaration was ca fregit; and for this variance the judgment 

Nel Ch.. Was reveried. Cro. Eliz. 185. pl. 5. Trin. 32 Eliz. B. R. Ed- 

the word Wards v. Watkin. 

clauſum is nomen azgregativum, and may contain many cloſes ; and ſo may well enough agree with the 

declaration. Sty. 100. Trin. 24 Car. Burtel v. Lancafter, S. P. accordingly per cur. and 

Jaid that it had been ruled often of late, that there is no variance between the writ and count, though 
the writ is clauſum, and the count 15 clauta. 2 Lutw. 1343. Trin. 2 Jac. 21. Meriton v. Benn. 


[44] (F. a. 3) By Variance in the Sum or Value. 


Br. Vari- 1. IN treſpaſs Wich challenged the count, becauſe he had 

ance, pl. 38. N f © 

&. counted of goods carried away to the value of 40l. and the 
writ Tas not but te the value of 405. Thorp ſaid, this is a good 
diverſity to abate the count. Br. Variance, pl. 87. cites 38 E. 

: 3· 21. : : 

Br. ao 2. Debt F 201. quatuardecim felid” where the bind is quatuor- 

dite Z. C. decem ſolid” with (e) but in the count he confeſſed himſelf ſatisfied of 

bur Brooke he 147. And Rolf pleaded the variance between the writ and 

ſays, quæte the bond to the writ; and becauſe nothing is in demand but the 


8 2014. which is according to the bond, and the 145. is confetied to 


it may not be paid, therefore the writ was awarded good: but note, that in 


1 the writ there was only 20. and in the count he counted of a 
E ta- 5 . . 
. : bond of 200. 147. and confeſſed ſatisfaction of the 14. Br. 


E. 3. Brief, pl. 212. cites 4 H. 6. 26. 


(F. a. 4) Variance between the Writ and Count. 
In reſpect of the Place where. 


* Debt upon I. 6 Ri. 2. HAT «orits of debt and account, and all other 


obligation ; „ * 
2 * cap. 2. ſuch actions, be taken in their counties where the 


in the courty ſame did riſe. It is ordained, that if in pleas upon the ſame writs 
„T. but it it ſhall be * declared, the contract thereof was made in anther county, 


— me 5 8 that then incontinently the ſame writ ſhall be utterly abated. 


county the action was brought, and in the end wwas put the name of a ſcrivencr who 4a: abiding in Lan- 


din, by which the defendant prayed that the attorney may be examined where the deed was made; and 


the court was in opinion to have examined him, by which the attorney took upon Am to bring —— 
a ö 6c 


: D 
Abatement; 44 
maſter the next day, by which the court ſpared him. Ouzre inde; for this ſeems to be by the equity 
Of this ſtatute. But guare if ti is flatute las equity in it; for by 21 E. 4. 79, 80. he ſhall nat be” 
examined, but where the deed bears + date af a place certain, and the action is brought in another 
county; but where the deed is dated at large, there no examination lies. And fee debt 3 H. 6. 35. 
per Martin, the defendant tail have it by way of plea, that the d-ed was made in another county, 
Judgment of the writ; by which Roif paſſed over, and replies that it was not. Quod nota, and quzre z 
and ſee, in the principal caſe, that Maitin was in opinion that the party may plead it to the*writ ; but 
Babbington Ch. J. contra, for then the deed ſhall be confeſſed by him, ſo that he cannot ſay, non et 
tactum afterwards. And Mait.n laid, that Be may fay by protettatiyn that he has an acquittance, and 


tor plea that it was made in another cuunty. Quere. Br. Examination, pl. 2. cites 3 H. 6. 29. 


+ S. P. Br. Examination, pl. 1. cites 3 H. 6. 15. and 21 E. 4. 79, do. 

2. Debt by executors upon an indenture in the county of C. and the 
defendant ſaid, that the indenture was made in the ccunty of D. and 
prayed that the executors be examined, and ſo they were. Br, 
Examination, pl. 16. cites 5 H. 5. 1. | 

3. In treſpaſs the writ was, that the treſpaſs was done at the 
vill of Weſtminſter, and the count was, that it was done in the 
palace of the King, &c. And the opinion was, that the writ ſhall 
abate. Thel. Dig. lib. 9. cap. 5. ſ. 33- cites “ 

4. In debt the plaintiff counted in one action, that the obligation 
was made in one county, and by another aftion that it was made in 
anther county; and yet per Martin, it is out of the cafe of the 
ſtatute where a man brings action in one county, and declares 
in another, for there his writ ſhall abate z but it is good here, 
and there upon this matter pleaded to the writ, it was ruled 
againſt the defendant; quod nota. And therefore it ſeems, in [ 4s J 
this caſe, that no examination hes. Br. Examination, pl. 1. 
cites 3 H. 6. 15. and 21 E. 4. 79, 80. | 

5. In debt upon an obligation, Which was dated at the mancr of 
Dale, the plaintiff was received to count that it was made at 
Dale; for the manor may extend into diverſe vills. Thel. Dig. 
lib. 9. cap. 6. f. 7. cites Mich. 34 H. 6. 1. 

6. In treſpaſs the writ was of aſſault and menace made at London, But where 
and the count was, that the aſſault and menace was at London, fo 3 + ogg 
that the plaintiff could not do his buſineſs at Iſlington; and yet held nace made 
good. Thel. Dig. lib. 9. cap. 5. f. 41. cites 36 E [H.] 6. ar Dale, fo 
Treſpaſs 159. and fays, ſce 37 H. 6. 3. accordingly, and 20 U. ee en 


net ge to bis 
6. 15. bu fineſ theres 


| : Ec. and the 
court was, that be durft ret go from the will of Dale ro the market and fair of the will of Dawne, the 


writ was abated. Thel. Dig. ub. gs cap. 5. ſ. 41. cites Paich. 26 H. 6. 15. 


7. In debt the attorney of the defendant pleaded foreign acquittance 
in another county ; the attorney of the plaintiff ſaid, that his maſter 
never came there, and prayed that the defendant's attorney be examined ; 
and ſo he was by oath, and /aid that he did not knuw the truth, by 
which he was compelled to plead other plea, &c. Br. Examina- 
tion, pl. 3o. cites 21 E. 4. 22. | | 

8. In an action of 20e done in ſeveral places, the declaration Mo. 862, 
aſſigned the waſte to be committed in one place more than was f x, 
named in the writ ; and this was held to be a fault incurable, and 8. C. and S. 
that the writ ſhould abate. Hob. 37. pl. 43. Cumberland P. con- 
(earl of) v. Cumberland (counteſs of). — 3 


otherwiſe it is where the count is of lefs than the writ, as writ of waſte in two vills, and £ unt 10 
of waſte in one. 
3 
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Br. Vari- 
ance, pl. zc. 


Cites S. Gs | 


— Br. 
MWaſte, pl. 
64. cites 
5. C. 


[46 ] 
S. P. But 
per Babb. it 


- CufSices it it 


be counted 
in his count 
accord ngly; 


Quzie inde. 


Abatement. 


(G. a) Variance between Writ and Record. : 


1. ATTAINT upon quare incumbravit z the writ was abated 

for variance between this and the firit record in rehearing 
the i ſue; but it does not plainly appear what variance. Br. Va- 
riance, pl. 40. cites 21 E. 3. 42. 

2. In guare nen admiſit againſt the biſhip of N. making mention 
of the writ by which he recovered, propter quod mandaverimus 
eid' epiicopo, &c. quod non obſtante reclamatione, &c. and the 
record van, that the ⁊brit was awvarded to the biſhop eleft of N. & 
eonfirmatc, for which variance the writ was abated, for it ought 
to be mandaverimus e epi/ceps tunc electo & confirmato, Thel. 
Dig. lib. 9. cap. 1. f. 3. cites Mich. 22 E. 3. 13. 

In aſſiſe the parol demurred, becauſe the land was in cuſ- 
tody of the king's committce, and after 2. of procedends iſſued 
out, which did not gg ree with the record verbatim, yet becauſe the - 
writ comprehended the ect, therefore exception was not allowed, 
by which the tenant prayed that his exception be entered; and 
agreed in the end there, that the procedendo zs goed, if it agrees 
in all the plecs ; quod nota. Br. Variance, pl. 94. cites 22 Aſſ. 28. 

4. In aſſiſe of rent the tenaut prayed aid of the king and had it 
and now the plaintiff brought procedends, ſuppoſing the nfſiſe to be 
arraigned before S. and B. where it was arrained before A. S. and 
B. And yet becauſe that which was done before three was done 
before two, and alſo they had writ of / nen omnes, therefore they 
ſhall proceed. Br. Variance, pl. 73. cites 31 Aff. 1. 

* 5. In waſte where the plaintiff bad the reverſion ex afſignatione 
J. which F. had it ex afſignatione of M. by fine, &c. And it ap- 
peared by the ue ſhewed, that W. and R. granted the reverſion ts 
J. &c. by which the writ of waſte abated, notwithſtanding that 
the plaintiff alleged that R. had nothing in the rever/ron at the time 
of the tine levied. Thel. Dig. lib. 9. cap. 1. ſ. 10. cites Mich. 
1 H. 4. 1. | | | 

6. If decies tantum varies from the record it is not good; as 
if the fir ff record i F. D. of HE. yeoman, and the decies tantum is 
J. D. only. Br. Variance, pl. 6. cites 9 II. 6. 1. by the belt 
opinion. | | 
Br. Decies tantum, pl. 1. cites S. C. 


7. Se in conſpiracy, ſcire facias upen a fine, attaint, zvrit of 
error, &c. Br. Variance, pl. 6. cites 9 I. 6. 1. by the beit 
opinion. | | 

8. In writ of maintenance by the abbot beate Marie de Min- 
den, &c. of maintenance in quadam querela, quæ fuit inter pre- 
dict' abbatem and one B. The defendant pleaded that there is a 
record of action betaucen the abbot of Miſſenden, and the ſaid B. &c. 
Abſque hoc that there is any record that the abbot beate Marie de N 
ſenden has any action againſt him, &c. But ſuch pleading was not 

; EOS received, 
I1 


Abatement, 


received, becauſe it 1s triable by the juſtices, and therefore he 

leaded nul tiel record generally, and it ſeemed by the opinion 
there that the writ is good enough 1f the plaintiF in his count 
ſhews the maintenance in loquela, which was between the afore- 
ſaid abbot per nomen, &c. Thel. Dig. lib. 9. cap. 1. 1, 15. cites 
Mich. 10 E. 4. 19. | 


(H. a) Variance between Original Writ and Judicial 
or other Writ. 


I. COMETIMES an original writ ſhall abate for variance be- 
J tween it and writ or proceſs judicial, as in brit of meſne of 
tenements in Burton, and the defendant came in by the grand dis- 
treſt by which the tenements were ſuppoſed to be in Birtin, &c. for 
which variance the defendant went fine die, &c. Thel. Dig. 
lib. 9. cap. 2. ſ. I. cites 6 E. 3. 277. But ſays, ſee that default 
in judicial writ ſhall not abate the original. Hill. 11 H. 4. 43. 

2. Writ of audita querela was to the juſtices quod ft conflare pa- 
terit, &c. that they had aſſented ad evacuationem recognitionis 
prædict', &. And the ſcire facias was, if the defendant knew any 
thing to ſay wherefore the plaintiff ſhould not be diſcharged of the re— 
cognizance ; and yet all was adjudged good, inaſmuch as all is one 
intendment. Thel. Dig. lib. 9. cap. 2. ſ. 2. cites 6 E. 3. 280. 

2. Writ original ſhall not abate for variance between it and the 
pine in a ſurname. Thel. Dig. lib. 9. cap. 2. 1. 2. cites 6 E. 3. 296. 

4. In a patent of aſſiſe there was no ſuch a clauſe et alias in brevi 
moftro eriginali contentos, &c. And ſeveral were named in the ori- 
ginal which avere nt in the patent, by which the writ abated. 
Thel. Dig. lib. 9. cap. 2: 1. 3. cites 22 Aſſ. 20. 

5. Scire facias againſt the prior of St. John of Feruſalem in Eng- 
land upon a recovery which was prior of the hoſpital of St. Fohn in 
England, and exception taken, and not abated tor the variance z 
for Thorp ſaid it is known by the one name and the other, there- 
fore [ruled him to] anfwer ; quod nota. Br. Variance, pl. 19. 
cites 44 E. Z. 16. | | 

6. Scire facias upon garniſhment in 2vrit of detinue of a writ- 
ing, the original named the plaintiff J. Shipffed, and the /crre 
facias F. Shiploww, and therefore it was awarded that he ſhall ſue 
a new ſcire facias, notwithſtanding it was a judicial writ. Br. 
Variance, pl. 27. cites 3 H. 4. 8. 3 

7. In writ of maintenance ſuppoſed to be made in an afſiſe, the 
eohich aſſiſe was adjourned, &c. It was held that he need not make 
mention of this adjournment in the writ ; for it is founded upon 
the maintenance which is the matter, and not upon the record. 
Thel. Dig. lib. 9. cap. 2. ſ. 6. cites Mich. 21 H. 6. Brief 90. 
Quere of ſeverance and of garniſhment in detinue. 


plaintiff avas norſuitcd in the aſſiſe, the writ ſhall abate, per Gaſcoigne. Thel. Dig. lib, 9. cap. 2. 


1. /. ite Mich. 7 H. 4. 32s 


L 3 


C47 ] 
Br. Scire 
facias, pl. 
56. cites 
8. 8. 


But in 
mainte- 
nance ſup- 
poſed to be 
made in an 
affſe puæ 
capta fuit, © 
There in 
truth the 
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Abatement. 


(. a) 3 between Writ and Declaration made 
good by Alias Dictus. 


N debt the writ was quod reddat J. T. clerk, and the obliga- 

tion wvas chaplain, and for the variance the writ was abated 

quod nota; and note alſo, that an a/as di would have reme- 

died the matter, as it ſeems; quære of the part of the plaintyf, 

but it is clear of the part of the defendants for there he 1s bound 
to give addition, Er. Variance, pl. 55. cites 39 E. 3. 23. 

2. If a man be bound 79 J. N. * ofter he is created a b i/ſhops 


he ſhall ſue by name of biſhop, and the variance is not material; 


per Ham and Perſey; and per Fulth. this is true, by reaton of 
the name of dignity. Pere if the law be fo; for alias diftus is 
uſed. Br. Variance, pl. 23. cites 48 E. 3. 23. | 

3. Debt by J. S. and Jean Newton his feme, as executors f 
J. N. to accord with the ſpecialiy, and becauſe the has loſt her ſur— 
name by taking of the baron, and is named J. N. therefore the 
writ was abated by award; but it was ſaid that the name of 
daughter, ſiſter, or colin, may remain, &, And it ſeems 
that alias dia would have ſerved here. Br. Brief, pl. 92. cites 
2H. 4. 1. | 

4. Writ of debt was abated, becauſe it was again? F. K. of G. 
in the county of C. where the obligation wvas J. K. of G. without 
naming of the county of C. &c. But at this day this is remedied 
by an alias dicfus. Br. Variance, pl. 25. cites 2 H. 4. 24. 


(K. a) What ſhall be ſaid to be Variance. 


1. be e of a robe of 20 f. price. The defendant demanded 

what he had of the robe, 20% fbewwed deed which willed a 
robe with furr of the price of 20 g. and yet per cur. becauſe it is 
antended parcel of the robe, the plaint nor the writ was not abated 
by the variance. Br. Variance, pl. 67. cites 22 Aff. 10. 

2. In debt the writ was præcipe prior of T. quod reddat, and 
the obligation was prior F the menoftery of T. and for this omiſcon 
of (monaſtery) the writ was abated for the variance. Br, Vari- 
ance, pl. 13. cites 40 E. 3. 25. 

3. Waſte by him in remainder, who was compelled to ſhew 
deed, and ſo he did, and the deed was . fon of W. of T. and 
the writ was F. of T. and becauſe all was of one and e fame 


intendment, therefore well. Br. Variance, pl. 14. cites 41 E. 3. 23. 


4. But becauſe the writ willed it ta remain to him and his heirs, 


and the ſpecialty was to him and the heirs of bis body, therefore 


for this variance the writ was abated. Br, Variance, pl. 14. cites 


41 E. 3. 23. 


5. Replevin was Henry abbot of D. and the ane, which was 
brought at the ſuit of the Plaintitt, was abbet of D. without Henry, 


and 


Abatement, 


and therefore the replevin was abated ; quod nota ; and therefore 
no return awarded. Br. Variance, pl. 15. cites 41 E. 3. 24. 

6. Protection and writ varied, becauſe the one was zniliti and 
the other chevolrer, and yet awarded good; quod nota ; for they 
have one and the ſame intendment, as it ſeems. Br. Variance, 
pl. 17. cites 42 E. 3.9. "Die. 

7. Debt upon an obligation. The ion was Alice, who was 
the wife of R. B. and the writ was Alice heretsfore wife of R. B. 
and becauſe (was wife) and (heretofore wife) have one and the 
ſame intendment, therefore the writ was awarded good; quod 
nota. Br. Variance, pl. 4. cites 3 H. 6. 17. 

8. Debt againſt 3 upon an ob/igatien, which vas that A. B. 
and C. yeomen, were bound, &c. and the writ was by this word 
{ yeaman ) after every one of their names, and well, and no vari- 
ance ; for this is by neceſſity of the ſtatute of additions. Quod 
nota, Br. Variance, pl. 5. cites 3 H. 6. 23. 

9. In debt the writ was againſt an executor, ſcilicet, J. B. 
executer of the teflament of W. B. brother f the ſaid W. where the 
teffament is His brother) and yet well; for it is all the ſame in 
effect. Br. Variance, pl. 83. cites 9 H. 6. 19. | 

10. The record was treſpaſs againſt A. B. of O. in the county 
F H. Eſq; and the protection was A. B. of O. Eg: in the county 
of H. alias dictus A. B. of O. Paſton faid, it ſhall not be al- 
lowed for the variance; but Aſcue and Fulth. ſaid yes; for it 
has /ufficient intendment to be one and the ſame perſon. Br. 
Variance, pl. 47. citez 22 H. 6. 3. 

II. Debt of 40s. upon an obligation. The defendant de- 
manded judgment of the count for the variance; for he counts of 


6 /. Flemiſh, as the obligation was, and that 40 8. ſterl. and 61. 


Flemiſh, were one and the fame ſum. Quære; for it was not 
adjudged. Br. Variance, pl. 9. cites 34 H. 6. 12. 

12. In caſe the writ was for raiſing of the yard, and the decla- 
ration is for exalting the yard, and making a gutter therein; and ſo 
there is more comprized in the declaration than in the writ z and 
for this cauſe the court held it ill, and not aided by the ſtatute of 

18 Eliz, Cro. E. 829, pl. 34. Paſch, 43 Eliz. Norton v. Palmer. 


(L. a) By * Death of the Plaintiff, 


1. JN writ by executors, the death of him who is ſevered ſhall 

not abate the writ; per judicium. Thel. Dig. 178. lib. 12. 

cap. t. f. 5. cites Trin. 5 E. 2. Br. 802. and ſays, that fo it 

was adjudged in treſpaſs brought by executors, Trin. 16 E. 2. 

Executors 111. and that fo agrees 3 H. 7. 1. but ſays the con- 

| trary is adjudged Paſch. 38 E. 3. 13. and Hill. 20 E. 3. Ac» 
compt 78. h 


Br. Add!- 
tions, pl. Jo 
Cites 5.C.— 
Br. Nuga- 
tion, pl. t. 
Cites S. Co 


Br. Protec- 


tion, pl. 54. 
cites 8. C. 


* By the 
pi 1tua! 
lay, the 
death of the 
party never 
hall abate 
any fuit. 3 
Roll Rep. 
20 Paſch. 
v 49 J 
16 Jac. 
B. R. Dob- 


ſon v. Scott. 


— Wherever the death of any party happens pending the worit, and yet the plea is in tbe ſame condition as if 

fuch party awere living, there guch death makes no alteration ; for where the death of the parties makes no 
® . * - * * . , 1 . . 

change of proceeding, it would be unreaſonable that the ſurviving parties ſhould make any alteratlon in 


the writ; and it would be abſurd, that what made no alteration ſhould change the writ and the proceſs; _ 


CG, Hiſt, of Go B. 1959 


ans on chi rule all the diverfitics turn. 
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If two ſue 


49 Abatement. 


But it was adjudged, that w:it of alel ſhall abate by death of one of the demandants who was ſevered, 
Thel. Dig. 179. lib. 12. cap. 1. f. 6. cites Hiil. 5 E. 3. 174. and that fo it is adjudged Mich. 19 
R. 2. Brief 925. and 37 H. 6. 11. in formedon ; but the contrary is adjudged Hill. 42 E. 3. 28. in 


ſcire facias. ; 


In aſſiſe by 2, if the one be ſevered, the writ ſhall not abate by the death of him who is ſevered. 
Thel. Dig. 179. lib. 12. cap. 1. f. 12. cites 38 E. 3. 43. per Thorp. | 

It is held, that in writ of ward of the body by two, the writ ſhall not abate by the death of him who 
is ſevered: but the contrary is held in writ of ward by parceners, inaſmuch as he who ſurvives, and the 
heir of the other, ſhall have re- ſummons by the ſtatute. Thel. Dig. 179. lib. 12. cap. 1. ſ. 13. 
Cites Mich. 38 E. 3. 43. Quere. So it is held, that in aſſiſe by parceners, the writ ſhall abate 
by the death of him who is ſevered ; and ſo of jointenants after the ſevermnce. But, per Davers, the 
aniſe all not abate by the death of one of the plaintiffs jointenants before the ſeverance. Thel. Dig. 
179. lib. 12. cap. 1. ſ. 12. cites Mich. 37 H. 6. 11. | 

In formedon it was ſaid, that where 4 bring frmeden, and one is ſummoned and ſevered, and the others 
Proſecute the ſuit, and be ohe is ſevered dies, that this ſhall abate the writ, Quære. Br. Brief, ph. 
119. cites 11 H. 4. 19, 20. In ſuch caſe, it was held by Priſot and Danby, that the writ thouid 
abate. Contra Moyle and Needham; and ſee 33 E. 3. 11. 36. that the writ thall abate z contra 16 
E. 3. and H. 42 E. 3. 2. and fee joinder with an alien 11 Hf. 4. 26. and 39 E. 3. :3- But Priſot 
agreed, that where he who ſurvives may recover the whole, there the death of the one ſhall not abate 
the writ, as in writ of ward, or quare impedit. Contra where he who ſurvives ſhall not recover but a 
moiety; for the writ is falſe when one is dead; and allo when the one recovers the moiety, the other 
may enter with him; and ſo the beſt opinion was, that the writ ſhall abate. Br. Brief, pl. 231. cites _ 
37 H. 6. 9. . | 


2. Where 2 ſued execution of a ſtatute-merchant, the one 
a farure- died, and the other was compelled to ſue new writ upon his 


merobart, caſe. Thel. Dig. 179. lib. 12. cap. I. {. 8. cites Hill. 25 E. 
and one dies © 5 

befere execu- 3 38. | 

tien, it ſhall go on. In the caſe of defendants tis different; proceſs is expreſsly given upon the ſta- 
tute-merchant ; per Eridgman Ch. J. in delivering the opinion of the court. Cart. 195. Paſch. 19 
Car. 2. C. B. in caſe of Law v. Tothill & Rawlins. | | 

8. _ 3. The death of the one plaintiff in monftraverunt ſhall not abate 
279. * Pls 3 = 4a — : ”y nA — 

4 e: the writ. Br. Brief, pl. 145. cites 38 E. 3. 35. 

H. 5. | | 

Thel. Dig. 4. Two brought qwrit of warrantia chartæ, and the one died, and 
* the writ was abated; and yet another writ may be brought in 
c#p- 7: *:5* the name of the other after the aſſiſe determined; for no default 


C1i:25 S. * 


that the writ is in the plaintiff, quia cauſa mortis. Br. Brief, pl. 82. cites 
abated, not- 48 E. . ' | ; | 

withſtandirg - 

that he who died had only an eſtate for his life, and the ſee was in the other who ſurvived. 


2 Ke. 5. In quid juris clamat by two, if the one dies the writ ſhall 
ie 0 . 11 3 : 

s ' Fo not abate. Br. quare impedit, pl. 67. cites 48 E. 3. 31 & 32. 
33 E. 3. 35. Three brought quid juris clamat upon grant of reverſion by fine to them, and to the 
beirs of one, and the one, ꝛbbo had for term of life ei died, pending the writ z and vet the writ awarded 
good. Br. Brief, pl. 83. cites 48 E. 3. 31. 5. Þ. Thel. Dig. 179+ lib. 12. cap. 1. f. 9. 
sites 48 E. 3. 32. and fo agrees Paſch. 18 H. 6. 2. 


6. In dabt by 3, after iſſue and the darrein continuance, it was 
pleaded, that one of the plaintiffs, viz. Jo. Dale, was dead; to 
which plea, his attorney and the 2 other plaintiffs imparled; and 
at the day given, he who was alleged to be dead appeared in 
proper perſon; but the attorney of the defendant ſaid, that Jo. 
Dale was dead, and would not fay any thing elſe by which the 
Plaintiffs had judgment to recover, becauſe the juſtices ſhall ad- 
Judge, it he who now appears, and he who made the attorney, 

e the ſame perſon or not. Thel. Dig. 179. lib. 12. cap. I. ſ. 11. 
cites Trin. 34 H. 6. 45. 
7. In 


Abatement, = 23 


7. In homine replegiando by 3, quære if the writ ſhall abate 
by the death of one of them. Thel. Dig. 179. lib. 12. cap. I. f. 


14. cites 8 E. 4. 16. | 
8. Aſſiſe of an office by two joint patentees ſhall abate by the 


death of one of them. Thel. Dig. 179. lib. 12. cap. 1. ſ. 18. 


cites Paſch. 9 E. 4. 5. > | 

9. It is ſaid, that in writ of error of judgment given againſt £ in db 
the tenant in præcipe quod reddat of land, the death of one of — : 
the plaintiffs in the writ of error ſhall abate the writ. Thel. Dig. 4%, ul, 3 
179. lib. 12. cap. 1. ſ. 16. cites Hill. 3 H. 7. 1. and 2 R. 3. I. 2wvrit to in- 

| guire if the 

Qurere. : huſband died 
feiſed, and of what eſtate, either in fee or tail, and judgment thereon, and a ⁊vrit of errer brought, 
and after the recerd removed the wv.daw did ; per cur. The writ ſhall not abate. Vel. 112. Mich. 
5 Jac. B. R. Bromley v. Littleton. | 

But where R. had judgment in an action on the caſe agairſt 2, in C. B. and they brought a ⁊urit of 
error in B. R. and before the errors were diſcuſſed one of the plaintiffs in errer died; it was adjudged 
that the writ ſhall abate, and that R. is put to his ſcire facias againſt the executor of him that is dead, 
Yelv. 208. Mich. 9 jac. B. R. Spenſer and Woodward v. the Earl of Rutland, BY 

In <vrit of errer by 2, and one dies pending the writ, the plaintiff in the original action, by entering 
a ſuggeſtion on the roll that one of the parties in error is dead, may take out execution on the Judgment, 
without ſuing out a ſcire facias either againſt the heir or executor of the dead perſon. $ Mod. 108. 
Mich. 9 Geo. Pennoire v. Brace. | 


10. The death of one of the plaintiffs in audita querela ſhall S. P. Cro. 
not abate the writ, becauſe the ſuit is only to diſcharge them. J: 16+ pl. 4. 


Thel. Dig. 179. lib. 12. cap. 1. 1. 16. cites Hill. 3 H. 7. 1. and PE 
2 N. 3. J. Quere. and Brown 
v. Bargany, 


11. The death of one of the executors plaintiffs ſhall not abate pur ;n 40 ae. 

the writ. Thel. Dig. 179. lib. 12. cap. I. ſ. 16. cites Hill. 3 tions, where 
3 re. | one of the 

H. 7. 1. and 2 R. 3. 1 ure plaintiffs dies 


the writ abates, except in actions brought by teh executors, per cur. And Hale Ch. J. ſaid, that ſo it 
ſhould in a guare impedit, but that it is revivable by Journey's accounts. Vent. 235. Hill, 24 & 25 
Car. 2. B. R. Dacres v. Duncomb. | 


12. Two grantees of a next preſentation brought quare impedit ; 

ene died pending the ⁊urit. Three juſtices held that the writ thould 

abate. D. 279. pl. 8. Mich. 10 & 11 Eliz. Anon. 
13. Under-letlee and his aſſignce of part of the land for years 

being ſued in the ſpiritual court for 7ithes, join in a probibition ; 

the prohibition ſhall not abate by the death of one of them, be- 

cauſe nothing is to be recovered, but they are only to be diſcharged 

of tithes. Owen. 13. Hill. 36 Eliz. B. R. Bartue's caſe. - 
14. Aubry by two, one dies where the avowry was made en 

auter droit, the ſuit thall not abate ; otherwiſe if in Heir oaun 

right. Mo. 395. pl. 513. Hill. 37 Eliz. Short v. Tucker & ald. 
15. If 2 jointenants bring treſþaſsr, and one dies, the action is If there be 


gone, per tot. cur. for on the plaintiff's part, if one dies all the ? eat | 


5 . 2 « or Copart. 
- writ or bill ſhall abate, unleſs in caſe of neceſſity, as in a guare noms, gr 


impedit, where the 6 months peradventure might be paſſed, ſo as they bring 4 


if the bill ſhould abate, the action failed. Cro. J. 19. pl. 4. Mich. f ai, 


and one is 


1 Jac. B. R. Leigh and Brown v. Bargany. ſummoned 


and ſevered, 


the other ſhall proceed for his moiety ; and if the perſon ſevered dies, the writ abates, becauſe he goes 
Jon] for the whole, in caſe of the death of the jointenant, or of the coparcener, without iſſue; and 
it would be improper to do it on that writ, where by the ſummons and ievcrance he went [on] only 
| | for 
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—_— Abatement. 


for a moiety before, and the writ cannot have a double effect to go on for a moiety in caſe of ſummons 
and ſeverar.ce, and for the whole in caſe of ſurvivorſhip. And therefore, fince the ſtate of the things 
is cherg'd by the death of one of the parties, there muſt be a new wiit, G. Hiſt. of C. B. 197. 

And it is the ſame lau, if ſuch jeintenants ſhould preceed without ſummers or ſeverance; for ſince both 


dy the writ might by poſſibility recover their moiety, they ſhall not go on for the whole in cafe of 
- furvivorthip, becauſe the words and effect of the writ, at the time of its firſt purchaſing, * was, that -ach 


might recover his moiety ; ; 15 therefore a new writ muſt be purchaſed to enable one to proceed for the 
whole. G. Hitt. of C. B. 197 


But in perſonal and wixt 225 115, where there is ſummons and ſcverance, the plaintiff goes on for the 
whole, there, if one of them dies, vet the writ ſhall not abate, becauſe they 80 on tor the whole after 
ſummons and ſeverance; and if they were to have a writ, it would only give the court authority to go 


on for the whole. G. Hiſt. of C. B. 197. 


9 51 J 16. In tower brought by 2 Peaintiffe, the defendant pleaded, 
| that pending the action ono of the plaintiffs died, Adjudged that 
the trover being brought for the goods of both, the action ſur- 
vives to the other. 2 Bulſt. 262. Mich. 12 Jac. Springe v. 
Barrett... | 
17. Before a judgement, if there be two plaint:ffr, and one dies, 
though the intereit ſurvives, the writ ſhall abate, fo *tis in deb, 
greſpaſs, &c. though if one of the defendunts die, the writ ſhall not 
abate. Cart. 190. per Bridgman Ch. J. in delivering the opinion 
of the court, in caſe of Law . Tothill & Rawlins, Paſch. 12 
, 
18. It was held per cur. that where four took out a bill of Mid- 
ale efex, by the death of one of them the writ abated ; and a new 
*crit ſhould have been taken out in He name of the three furviters, 
by Fournics accounts ; and when one of them died the bill abated, 
and a new bill ſhould have been taken out in the name of the —_ 
ſurvivors only, by Journies accounts. 12 Mod. 188. Paſch. 
W. 3. B. R. Temple v. Biſhop. 


6 Mod. 200. 19. Fer: facias abates not by the plaintiff” O death, 24 the 


1 ſheriff may proceed in the execution; for he has nothing to da 
Be. With the plaintiff, for the writ commands him to levy and bring 
cordingly. the money into court, which the plaintiffs death does noways 
L Mod. 34. hinder ; befides, an execution is an entire thing, and cannot be 


+ Snag ſuperſeded aſter it is begun. 1 Salk. 322. pl. 10. Mich. 3 Ann, 


judgment 
accordingly. B. R. Clerk v. Withers. 


See (A. b) © a) By Death of the Defendant. 


But writ of 1. IN mortdance/ior againſt jointenants, the writ ſhall not abate 
by the death of one of them, nor in ſcire faciar, inaſmuch 


r as the r has all by right of ſurvivor; but it is otherwiſe 
abate by the of parceners. Thel. Dig. 180. lib. 12. cap. 2. ſ. 5. cites Tem- 


death of one pore E. 1. 857, 858. and ſays, ſce 40 Afi. 15. and 43 E. 3. 


them 
Judicium. Thel. Dig. 181. lib. 12. cap. 2. ſ. 26. cites Paſch. 43 E. 3. 16. and 9 H. 6. 57; 


In aſſiſe againſt to- Jvintenants, if the one dies pending the writ, the writ ſhall abate; but if one of 


the ® diſſeiſors dies, yet the writ is good if the other diſſeiſor be alive, Br. Brief, pl. 291. [295] 


cites 27 Aſſ. 45. 
® The large edition is (diſſeiſees,) but the others, and the Year-book, are (diſſeiſors.) 


2. In afſiſe of common of paſture againſt two, the death of 
one who | is not tenant of the waſte out of which, &c. ſhall not 
. abate 


Abatement, 


abate the writ. Thel. Dig. 180. lib. 12. cap. 2. ſ. 4. cites Tem- 
pore E. 1. Br' 804. 


51 


3. In affiſe againſt two, where the one the day of the writ pur- 


chaſed was ſole tenant, and pending the avrit infeoffed the other and 
a ranger not named in the writ, and after the feoffor died, by 
which the writ was abated. by judgment. Thel. Dig. 180. lib. 
12. cap. 2. ſ. 7. cites Mich. 1 E. 3. 22. and 1 Aff. 12. 

4. In pracipe quod reddat avainſt three, who at the grand cape 
returned gaged their law of non-ſummons in common, and at the 
day given, &. zus came and ſaid that the third was dead, ſed non 
allocatur, by which they two made their law, and the writ abated 
for two parts, and the * demandant recovered the third part. 


But it 72 
held, that 
ſuch death 
is pleadable 
to the writ, 
roĩt baut ſage 


ing the de- 


Thel. Dig. 180. lib. 12, cap. 2, {. 9. cites Mich. 6 E. 3. 278. fault. Thel. 


Dig. I £0. 


lib, 12. cap. 2. f. 9. Cites 20 H. 6. 2. and 21 E. 4. 19. 95 


FB. In a writ of right patent removed by pone unde ſuch a one 

held ſo much, and a feme and her fon held fo much, & fic de ſingu- 
lis, &c. It was pleaded that the feme was dead, by which it was 
adjudged that the writ ſhould abate as 79 this (unde) notwith-= 
Handing it was alleged that her fon was ſole tenant. Thel. Dig. 
180. hb. 12. cap. 2. ſ. 11. cites Hill,, 4 200 

6. In writ of entry againſt Dioncſe and one Ro. at the day 
of the grand cape returned againſt Dioneſe, ſhe made default, 
by which Ro. took the entire tenancy abſque hoc that Dioneſe 
any thing had, and the demandant ſaid that they held in com- 
mon, &c. And upon this to iſſue, and after Dionele died, by 
which the opinion was that the writ ſhould abate, notwithſtand- 
ing that each was eſtopped againſt the other. And therefore the 
demandant waved his writ. Thel. Dig. 180. lib. 12. cap. 2. ſ. 12. 
cites Trin. 7 K. 3. 325. x 

7. In writ by ſeveral præcipes, the death of the tenant in one 
præcipe thall not abate all the writ. Thel. Dig. 180. lib. 12. cap. 
2. ſ. 14. cites Paſch, 9g E. 3. 449. Brief 945. 729. 12 H. 6. 2. 
8. In writ againſt tao, if the one diſclaims the writ ſhall not 
abate by his death, quod fuit conceſſum. Thel. Dig. 180. lib. 12. 
cap. 2. ſ. 16. cites Paſch. 10 E. 3. 50g. and Mich. 13 E. 3. 
Brief 678. and Mich. 14 E. 3. Procedendo 4. * 

9. In writ of right or of eſcheat by the king againſt ſeveral, the 
writ ſhall not abate by the death of one of them. Nor in ſcire 
facias ſued out of a petition ſued to the king. Thel. Dig. 181. lib. 12. 
cap. 2. ſ. 18. cites Paſch. 13 E. 3. Br. 260. and 7 H. 4. 33. and 
ſays, ſee Trin. 27 E. 3. 83. Quere. | | 


10. In writ of meſne againſt two parceners, they were forejudged, 


and after the one of them and the heir of the other joined in writ 
of error, and aſſigned for error that the one of the parceners was 
dead before the judgment given in the writ of meſne. And adjudged 
a good plea to reverſe the judgment, notwithſtanding that the 
ſurvivor might have pleaded the death of her ſiſter in the writ of 
meſne ; for death ſhall abate the writ without plea. Thel. Dig. 
181. lib. 12. cap. 2. f. 21. cites 19 All. 8. and ſays, fee 20 H. 
8 „„ | | 6. 2. agree» 
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52 Abatement, 


6. 2. agreeing, and 18 E. 4. 20. and Trin. 2 H. 5. 9. agreeing, 
that the writ by death ſhall abate immediately. | 
11. Death F diſſeiſer in aſſiſe of land ſhall not abate the writ 
if there is ancther diſſeiſor and tenant alive. Thel. Dig. 180. lib. 12. 
cap. 2. ſ. 4. cites 23 Af. 10. 
Regularly 12. Aſſiſe by baren and feme avho recovered the land and da- 
radicial . 'K ; Po - . FE to 
mages, and after the year they ſued ſcire facias againſt the tertenants 
not abate by to have execution of the damages, and one came and ſaid that the 
the <2 o baron is dead, judgment of the writ z and upon ment dedire the 
viazotitf., writ abated. And fo ſce that judicial writ, in which a man has 
per Bridg- day 1 anſwer, may abate by plea. Br. Brief, pl. 293. cites 


ing the opinion of the court. Cart. 194+ Paſch. 19 Car. 2. C. B. Law v. Tothill and Rawlins. 


13. In debt agar? 2 upon a joint contract, the one avas cutlazwed, 
and the other pleaded that he who was outlawed died before the gu- 
lawry pronounced; and adjudged a good plea, and that the writ 
ſhould abate. Thel. Dig. 181. lib. 12. cap. 2. ſ. 39. cites Trin. 


40 E. 3. 26. 
Three re- 14. In writ of error againſt the heir of the party and againſt the 
. gf tenant, the heir died perding the writ, and yet the writ ſtood 
a 5g *** againſt the tenant, and ſcire facias granted againſt the heir of the 


broughe heir. Thel. Dig. 181. lib. 12. cap. 2. ſ. 25. cites 42 Aſſ. 22. 
writ of er- ; | a - q ine. 

4 bes 2 ce in fine. And 44 E. 3. Brief 5 84. agreeing | 
feacias thereupon, and the ſheriff returced the one dead, and the other two warned, and yet the writ 
good per Keble and Wood ; for the plaintiff is not to recover any thing, but to be diſcharged of the 
firſt judgment: but Vaviſor contra; for he is to be reſtored, and reftitution cannot be awarded againſt 
= dead perſon, Br. Brief, pl. 310. cites 3 H. 7. 1. Thel. Dig. 182. lib. 12. cap. 2. ſ. 42. 
cites S. C. and Trin. 14 H. 7. fol. ultimo, That in writ of error of a judgment given in a perſonal 
icn brought ogainft 3 who were plaintiffs in the fit act, the death of the one ſhall abate the writ z 
per opinionem. 

A writ of errer was brought againſt 2 upin a recovery in a fræcipe guid reddat, and one of them 
died ; the queſtion was, if it ſhould abate ? It was inſiſted, that it thould not, becauſe it is no more 


than a commiſſion to examine the record, and the paity ſhall recover nothing thereby; and it is not 


like a przcipe. But the juſtices ſaid, that if the recovery were in a rcal actin, as here it was, the 
writ ſhall abate; for the judgment is, that he {hail be reſtored to the land, But if error be brought 
on a recovery in a perſonal action, it is otherwiſe ; and that-lo is 3 H. 7.1, Godb. 66. pl. 79. Mich. 
28 & 29 Eliz. B. R. Anon. Godb. 68. pl. 82. Mich. 28 & 29 Eliz. B. R. Sis Epwarv 
Hon zv 's caſe, ſame difference taken; and Gawdy and Clench juſtices bid them bring a new writ of 
error ; for that is the ſureſt way, | 

Error was brought upon a judgment in B. R. and pending the writ one of the parties died; per cur. 
The writ ſhall abate. Trin. 30 Eliz. Goldſb. 98. pl. 18. Trin. 30 Eliz. Anon. 

In a writ ef error, if the defindant dies, the writ is not abated; but it is otherwiſe if the plaintiff 
dies. And the ſecondary informed the court of the caſe of Thyxx AND Corte, where the defendant 
in error died, and a ſcire facias ad audiendum errores went againſt the executors. Vent. 34. Tria. 
21 Car. 2. B. R. Anon. 

1 53 ) 8 : 

In jene 15. Zjectione firme ſhall not abate by the death of one of the 
—— ＋defendants. Thel. Dig. 181. lib. 12. cap. 2. f. 27. cites Trin. 

, 

2. 22. 

dict for the plaintiff, and before judgment one of the defendants died; and adjudged that the writ 
ſhould ſtand good againſt the ſurvivor. Goldib. 80. pl. 16. Hiil. 30 Eliz. Clayton v. Lawſell, —— 
In creftment, betaucen the firſt day of offize and verdict the drfendant died; and upon affidavit of this 
fat the defendant's counſel moved to ſtay execution; and ſaid this was not helped by 17 Car. 2. and 
quoted 1 Sid. 131. Hard. 51. where the like motion had been granted, and as often denied; but per 
cur. Let things ftay till notice of motion to plaintiff; but after the court held the judgment well 
entered, 12 Mod. 241. Rich. 10 W. 3. B. R. Robe. tſon v. Moor. | 


16, In 


. 


4 Abatement. 


16. In ſcire facias of damages recovered in afiſe againſt 2, if the 
one dies the writ ſhall not abate, if he be only diſſeiſar and 
not tenant, Thel. Dig. 181. lib. 12. cap. 2. f. 28. cites Mich. 


47 E. 3. 7. 


53 


17. In writ of ward again}? 2, the ſheriff returned that the one But cje2- 
was dead. Thel. Dig. 181. lib. 12. cap. 2. 1. 31. cites 50 E. 3. 3 
7. Quere. raviſhment 


of ward, ſhall not abate by the death of one of the defendants. Thel. Dig. 181. lib. 12. cap. 2. 
J. 31. cites Mich. 12 Hf. 4. 10. g 


18. In debt againſt 2, at the capias the ſheriff returned cepi 
corpora of both, &c. yet the one of them was received to ſay 
that the other was dead, and abate the writ notwithſtanding the 
return. Thel. Dig. 181. lib. 12. cap. 2. f. 30. cites Hill. 
50 E. 3. 7. | | 

19. In audita querela again}? 2, the one of them died after iſſue 
joined, and the mf; prius ſued ; by which it was held by the court, 
that the original ſhould not abate, but that he ought to ſue a new 
venire facias. Thel. Dig. 181. lib. 12. cap. 2. ſ. 32. cites Hill. 

II R. 2. Brief 638. 

20. Detinue of charters again 2 executors ;* the one died pending gr. Erecu- 
the writ, and all the writ abated. Quod nota; for otherwiſe in tors, pl. 12 3. 
writ of treſpaſt. Br. Brief, pl. 96. cites 2 H. 4. 18. ee 5 
Thel. Dig. 181. lib. 12. cap. 2. f. 34. cites Paſch. 2 H. 4. 25. 


e in debt againſt executors, 
the ore died pending the writ; and by the opinion of the court the writ ſhall abate againft all. And 


Littleton prayed judgment that it ſhould abate, to the intent to have a new writ againſt the others, and 


had it; for to his intent the writ is abated in law by the death ot the one, but is not abated in fact till 


judgment be given. Br. Brief, pl. 232. cites 37 H. 6. 16. — Thel. Dig. 181. lib. 12. cap. 2. 
ſ. 34. cites S- C. In debt againſs rhree executors, if one dies pending the writ, the writ ſhall 
abate ; but on ſurmiſe of this by plaintiff's counſel, a new writ was granted by Journey's accounts. 
Le 44. pl. 57. Mich. 28 & 29 Eliz. C. B. Knight's Cale. ü 

| 6 54 7 


21. In treſpaſs againſt ſeveral, who pleaded not guilty, notwith- 1 
ftanding that one of them died after verdif found againſt them, 2. © 


: . . . . 8. Wo but 
and before judgment, yet the writ did not abate, unleſs againſt @ys, that 3 
. . * Y e oy <4 
the deceaſed, and the plaintiff recovered againſt the others. Thel. _ * 
6 1 : £ 1 " Þ and 21 « 
Dig. 18x. lib. 12. cap. 2. f. 36. cites Trin. 2 H. 6. 12. 1 
is a diverſity where it is by joint ſvenire facias ad where by ſeveral wenire facias's. In tretpats 


agairſt 4 in B. R. by one, and the ce died meſne beinv-en rhe niſi prius and the day in bank ; and 
therefore the plaintiff prayed judgment againſt the others; but Markham faid he might have judgment 
⁊2gainſt all, for none can have error but che executors of the deceaſed, and not the other defendants ; 
and ſo it ſeems, that he may have judgment againſt the others, for the writ Hall not abate but againſf 
him ⁊bbo is dead, and not againſt the others, Br. Brief, pl. 357- cites 5 E. 4. 6, 7. 

In treſpaſs, &c. againſt 4 detendants, one of them died before the verdict, and the jury feund them 
all guilty, and aſleſſed damages, &c. The court was moved, that the plaintiff might have judgment 
againſt the other 3. Roll Ch. J. ſaid, that upon his relinguifhing tb. damages as to him who was 
dead, he may have judgment againſt the reſt. Sty. 209, Mich. 1651. Preſton v. Mortlock. 

Ho in treſpaſs upon 5 R. 2. againſt 3, they were at iſſue, and a/?or iu? re di d, and notwithſtand- 
ing this, diſtringas «vas azvarded againſt all; which matter was after alledged in arreſt of judgment, 
and that the writ ſhould abate; & non allocatur, for though it was ill againſt the dead perſon, yet it 
was good againſt the others. Br. Brief, pl. 314. cites 4 H. 7. 7. — Br. Repleader, pl. 29. cites S. C. 

In treſpaſs againſt 2, and after iſſue joined, and puis darrein continuance, one of them dies, the plain- 
tiff may, at rhe trial, get his default recorded, and proceed to trial, and have a verdict againſt the 
other; and he may bef:re judgment come and ſuggeft the death of the defendant who died, and have 
judgment againſt the other. And taking the inqueit againſt one, where there are wo defendants, and 
one of them dies puis darrein continuance cannot be error, if the default of the other be recorded, 
and his death be ſuggeſted before judgment; and one cannot plead death of a party in abatement puis 
darrein continuance ; per Holy Ch. J. 12 Mod. 668. Hill, 13 W. 3. B. K. Ann, 

22. And 
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54 Abatement. 


Br. Brief, 22. And if the one dies after the niſi prius granted, and befor 
3 the ingusſt taken, the writ thall ſtand, and a new venire facias 
H. 


6. 271. S. C. ſhall be awarded. Thel. Dig. 181. lib. 12. cap. 2. f. 36. cites 
18 _ Paſth. * 7 H. 6. 23. 3 H. 7. 5. 10 H. 6. 10. 4 H. 7. 7. 
not be entered againſt a dead perſon, nor it cannot be continued againtt one where it was againſt two 
a: the firſt, Br. Brief, pl. 160. cites 7 H. 6. 21. 

But in ſuch caſe the proceſs againft the inqueſt was continued and taken, and held. Thel. Dig. 181. 
Eb. 12. Cap. 2. ſ. 36. Cites 4 H. 5. 7. 


23. In detinue, if the defendant dies after the garniſhment, 
the writ ſhall abate. Thel. Dig. 18 1. lib. 12. cap. 2. ſ. 37. cites 
Paſch. 21 H. 6. 39. 
24. In writ of forcible entry againſt 2, the one had made default 
er the declaration and appearance, and he other was at iſue, 
and after the niſi prius granted, the plaintiff ſaid that he who was 
at iſſue died after the laj? day, &c. and the attorney of the defend- 
ant tendered to aver the life of his maſter, and was not reccived, 
but the plaintiff prayed writ to enquire of the damages againſt 
the other. Thel. Dig. 181. lib. 12. cap. 2. ſ. 38. cites Hill. 
31 H. 6. 15. | 
Br. Brief, 25. Conſpiracy againſt 2; the one pleaded that his companion 
225 . is dead pending the writ, and no plea to the writ. Per cur. 
——The. The reaſon ſcems to be, becauſe it may be found that the de- 
Dig. 81. fendant, and he who is dead, conſpired. Br. Brief, pl. 376. 


Kb. 12. cap. pot 
2. ſ. 27. en. 18 E. 4. I. | | 

ſays, it was touched Trin. 44 E. 3. 22. that writ of conſpiracy againſt two ſhall abate by the death of 
one of them; but cites the caſe 18 E. 4. I. above contra; and ſays, fee Mich. 22 R. 2. Br. 


W383. Quzre. 


26. In treſpaſs againſt 2, the plaintiff at the aſſizes ſaid, that 
ene of the defendants died after the laſt continuance, and prayed the 
Juſtices to procecd to take the inqueſt againſt the ſurvivor only, 
and ſo they did; and the plaintiff had judgment. D. 175. a. 
pl. 24. cites Mich. 9 H. 7. Rot. 292. | 

27. The death of the defendant in writ of warrantia chartæ 
ſhall not abate the writ of warrantia chartæ, which is ſo expreſſed, 
that if the warrantee dies pending the plea, by this the writ ſhall 
L 55 J not be quaſhed, but his heir ought to be re-ſummoned to an- 
ver to the ſame writ. Br. Brief, pl. 409. cites the Regiſter, 
fol. 158. | 

28. In attaint between H. and J. in B. R. and pending the writ- 

J. died. The writ ſhould not abate by reaſon of the ſtat. of 23 
H. 8. (cap. 3. ] upon which this attaint was brought. D. 129. b. 

pl. 65. Paſch. 2 & 3 Ph. & Ma. Heydon v. Ibgrave. 
In replevin 29. In replevin, after verdict for the plaintiff, the defendant's 
__ counſel, as amicus curiæ, alleged that one of the defendant's died af. 
ive, and Per the laſt continuance, The Court, præter Brown J. after adviſing 
afterwards a Jong time, held that the writ ſhall not abate. D. 175. pl. 24. 


1 Mich. 1 & 2 Eliz. Sackvill's caſe. 


other moved that the writ might abate ; but the opinion of the court was that it ſhould not abate, but 
ſtand good againſt him; and Walmſley ſaid he had known it twice ſo adjudged in his time. Cro. 
E. 574. pl. 17. Trin. 39 Elis. C. B. Wythers v. Rooks & Smith, 


13 5 30. In 


Abatement, 
30. In a writ of entry ſur difſei/in againſt Sir H. R. tenant for life, 


who made default after default. He in rever/ron avas received, and 
the jury found againft the demeandant; but aſter the trial, and before 
the day iu bank, the tenant for life died. Afterwards the appearances 
of the demandant and tenant by receipt, by their attornies, were 
recorded; and the demandant pleaded the death of the tenant for 
lite, and prayed that the writ might abate, and that judgment 
might not be entered againſt him; but the tenant by receipt mov- 
ed, that upon the return of the poſtea the judgment might be 
entered, and would not anſwer to the death. "The court doubted 
what to do, and would adviſe. D. 258. b. pl. 17. Hill. 9 Eliz. 
Sir Humphrey Ratclitt's caſe, alias the Earl of Suſſex's caſe. 


Ihid. Marg. 
ſays, it ſeems 
that by his 
death the 
writ thall 
abate, be- 
cauſe no 
judgment 
can be given 
againſt a 
dead perſon, 
and cites 21 
H. 6. 11. 9 
7. 23. 
20 H. 7. 10. 
and ſ, 


that in præcite qu d reddat againſt baren and feme, the baron made default, and the feme was 
received, and traverſed the afficn, and it was ſcund againſi łer; and after the feme ſaid, that her baren 
ied after the werdiet ; and yet the plaintiff had judgment to recover. Cites Mich. 27 E. 3. 88. Fitzh. 
Judgment 193. and Cites 9 H. 4. 1. that one died after verdict, and yet judgment was given for the 


plaintiff, who was dead; but ſays, ſee in Waite that the writ was abated Mich. 34 E. 1. Fitzh. Brief 


8 54. and ſays, fee Fitzh. Brief 202. and Quare Imp. 71. and Moulitrans 7. Le. 187. pl. 264. 
Irin. 31 Eliz. in IsLEY's CasE, cites it as lately adjudged in DErICK IANES's Cas, who died the 
day after the verdict, and yet judgment was not ſtayed ; becaule the court atter verdict cannot examine 
. lJurmiles, and they have not a day in court to plead. 5 | 


31. In account, if the defendant is awvarded to account, and does 3 Le. 68. pl. 


account, and is found in arrears, and dies, the writ ſhall not abate, : OS 


but the executors ſhall be charged; per Manwoed J. Le. 263. B. S. C. in 
pl. 352. 19 Eliz. in C. B. Anon. | the ſame 
words. 
If the deferdant in account dies before the jecond judgement, the writ ſhall not abate. Noy. 146. in caſe 
of Cutter & Ux' v. Barber & UX. But if the plaint;f in action of account dies before the ſec nd 
judgment, the writ ihall abate. Brownl. 25. Anon. Put Cro. J. 356. Mich. 12 Jac. B. R. 
METCALF v. Woop is, that the death of any of the parties in account, before the 2d judgment, abates 
the writ, ; | 

If rxoo be adjudged to account, and proceſs iſſues, and ore dies, the other ſhall account alone. Brownl, 
2 Fo Anon. i y 


32. ANumpſit againſt 2. The plaintiff had a verdict, and before 2 Le. 54. ple 


3 : 2 : 7 , 'S 5 1775 1 * 77 Mich. 
the day in bank one of the defendants died; and after judgment the — Go 


ſurviving defendant brought a writ of error, and it was clearly R. Mecop 
agreed that the death of one of the parties did abate the writ, and and 


the judgment was reverfed. Cro. E. 105. pl. 19. Trin. 30 Eliz. 1 
B. R. Meggot v. Broughton. | ae 


caſe, S. C. And it was ſaid that the caſe is not like the caſe of an action of treſpaſs; for every treſpaſy 
done by many is ie veral by cach of them; but every aſlumpſit is joint, and nat leveral. | 


33- Death of one defendant in deb? abates the whole, but not in 564 
treſpaſs, Noy 72. in the ſheriff of Nottingham's caſe. 


* | Wo . Caſe, &c. 
34. Eſcape ag lab ſberiſſis, one died, the court gave no opi- Se 
nion. Noy 72. ſheriF of Nottingham's caſe. . 8 


riffs of London, for an eſcape on meine procets. After trial by nifi priug, and before the day in bank, 
B. died; and this was ſuggeſted by atfidavit, without entering it on the roll, becauſe no roll is made 
till after the term, and then it would be too late, It was moved, that the ſuit ought to abate, as in an 
action ot debt, accompt, cr cale againit 2 upon a joint contract, or againſt executors, where one dies 
the action falls; but it was anſwered, that an eſcape is in nature of a treſpaſs, and a tort, and com- 
mitted by both and each of them; for they are diſtinct perſons, though but one officer; and 'tis not 
like a contract which is intire, and cannot be jevered in judgment, but like treſpaſs againſt huſband and 
wife, which, though but one perſon in law, yet if the huſband dies the ſuit ſhall proceed againſt the wife. 
Hard. 161. Mich. 1659. in the exchequer, Harris v. Fhillips & Biggs. | 

But in action againſt two ſp riffs for inſufficient ſ-curity an 23 H. 6. by them taken, if one dies it dees 
not abate the whole writ, Noy 72: Patch. 2 Jac, C. B. Mounfoa v. Shri of Lincoln. 


35. In 
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56 | Abatement, 


ro. C. 35. In a writ of right of advorv/on againſt 3 defendants, a ſpecial 
$74- el. 16. verdict cc found; and afterwards, and before judgment, one of the 


The KIN C. . X 4 
© ths 8 defendants died, and this was alleged on record in abatement of the 


Joxx Dxy- writ, and that the defendants were coparceners. The attorney» 
DEN, general alleged that they were jointenants, and not coparceners. 


GrvB8ss b ys . 
XS.C. Sed. per curiam, whether ceparcerers of jointenants, the writ ſhall 


and S. P. abate. But upon motion of the attorney-general, day was given to 
agreed by all ſpeak to it the next term. W. Jones 452. pl. 5. Hill. 18 Car. B. 
the court; e 1 E , | 

but adjorna- R. The King v. Kingſmill & al. | 

tur. Ibid. 58 3. pl. 10. Paſch. 16 Car. B. R. the S. C. and no one arguing for the king, the 


court all retained their former opinion that the writ ſhould abate, and that judgment ſhould be entered 
accordingly. 


36 If a writ of covenant be brought againf? three, and cne of 
them dies, the writ 1s abated only as to him, and abateable as ta 
the reſt; per Roll Ch. J. But Latch inſiſted ſtrongly that it is 
abated to all. The reporter makes a quære. Sty. 421. Trin. 
1654. Jones v. Graves. | . 

7. Where action is brought againſt two, and one dies, the 
writ thall abate, though they are executors; but on tort not. Sid. 
259. Trin. 17 Car. 2. B. R. in caſe of Wirrall v. Brand. „ 

38. Six defendants all pleaded jointly, not guilty. A venire fa- 
cias was awarded, and a diſtringas with a niſi prius; but before 
the day of nift one died. The plaintiff ought to have made a ſpecial 
entry of the death of ſuch defendant, with nibil ulterivs verſus 
eum fiat, and then take judgment only againſt the ſurvivors, and not 
againſt him who was dead. Carth. 149. Trin. 2 W. & M. B. 
R. Woolridge v. Cloberry. | 

40. If one of the defendants dies pending the writ, this ſhall not 
abate the action againſt the other defendant; becauſe this is the 
act of God, &c. and no fault in the plaintiff. G. Hiſt. of C. 
B. 200. 


(N. a.) Where Baron and Feme are Parties. In 
what Caſes the Writ ſhall abate by the Death of 


either. 
Jn tr * 1. IN writ againſt baron and ſeme, if the baron dies after verdit 
1 in pais, at the niſi prius, and before the day in bark, the 


after verdie? Writ ſhall abate, inaſmuch as the name of the feme is changed. 
for the plain- Thel. Di . . I . | . . 1 . e 
1 ad be. g- 180. lib. 12. cap. 2. f. 10. cites Mich. 6 E. 3. 295 
tern the day of niff priu: ard day in bank, the baſtand died. It was held by all the court, that the 
[ 57 7 death ot plaiatiff or defendant after verdict by niſi prius, and before the day in bank, ſhall 
abate the wiit; and though baron and feme be but one perſon in law, yet on death of the ba- 


ron before the day in bank, no judgment may be entered, and if entered it is error : but becauſe this 


action is perſonal, the court doubted ; for if the feme had been dead and the baron ſurvived, judgment 
ſhould have been entered againft him; and the ſame reaſon is that the ſurviving ſhould be chargeable, 
Sed adjornatur, Cro. C. 50g. pl. 1. Trin. 14 Car. Anon. 


— eg ag * 2. Aſſiſe 2gain baron and feme, and others, The baron died. The 


0p. 2-7, feme pleaded this to the writ. The writ ſhall abatc againſt tho 
| | femo 


Abatement, =" 57 


me on ly, and not 2 gainſt all, if difeifor and tenant-remain alive. 8 N 8. 
and ſays 


Br. Brief, pl. 268. cites 11 Af; 15. „ 459 ap Ax 
to agree 27 Aff, 45. w here in aſſiſe againſt baron and feme, and a 2d perſon, the baron died; but it was 
found that the zd perſon was ſole tenant and not dif! © tor, but that the baron and feme <afi d.ſſei 
by which the clear opinion was that all the writ thouid abate. And fo agrees 28 All. 37 becauſe 


fors ; 

the tome Of th e deceates baron ha loft tic name ot teme. — — And in fr.ſgaſi againit bar 11 and 
teme, and others, the writ hall abate ont. a” inſt the me by the death of * 8 Thet. Dj ig. 
181. lib. 12. cap. 2. f. 17. cites lich. 11 He 7. 65 and ſays, ee Poſtea, 50 E. 3. But Er. 


Brief, pl. 291. cites 27 Aſſ. 43. That in alle ga baron and feme, it the baron dies pending ihe 

evrit, the writ ſhall abate. | 

| 2. In guare _ the writ was abated by the dea ath of one of A qua imo. 
Ki 8 ; 8 7. 14211 was brought 

the pla ntitfzs. hel. Dig 7. . 79. lib. 1 Pays 9 1 . 1 C! TC! 8 1 1111. 1 7 by baron 


E. 2. 11. the which w rit Was brought? J the 1 aud feme and a and tem 
5 J e 


3+ 
third perſon, and the ume died. and a third 
| / 4 : d en the 


feme died and the laren wwas intitied to be tenant by the court cy, yet the writ was abated, 279» b. 
pl. S. cites Hill. 17 E. tit. Erief in Fitzh. 665. 


4. In writ again? baron and feme, the feme came and leaded ag 
party, and ſaid that her baron was hd to which it was replied that 
Le nding the writ, divorce 4vas made between her and the baron, and 
that fhe is naw covert of anther; and yet the writ was abated. 
Thel. Dig. 181. lib. 12. cap. 2. 1. 22. cites Paſeh. acE. 3. 3% 

5. In precipe quod reddat again/f baron ard feme, at the grand 
cape returned againtt them, the baron came and faid that the fee 
rag dead before the 2 purchaſed, ſed non allocatur ; becaule the 

writ was ſerved and her death not returned by the ſheriſf, but 
ſeiſin of the land was awarded. Thel. Dig. 181. lib. 12. cap. 2. 
i. 23. cites Mich. 26 E. 3. 68. 

6. In attaint againſt baron and feme and a third perſcn by ene fim 
mons, and againſt another by a anther ſummons, the teme and the 
third perfon pleaded that the baron was dead, & M. And the opi- 
nion of the court Was, that the writ thould abate as to this ſum- 
mons. But etherwi/e it is in brit of error, Where it is not requiſite 
that the tenant be named, but he who was party to the judgment. 
Thel. Dig. 181. Hb. 12. cap. 2. f. 24. cites Mich. 28 E. 3. 9. 

7, In appeal of mayhem againſt baron and feme and a th; 'rd perſon, 
the ſheriſf returned that the baron was dead, upon which 1t was held 
that the feme would not be put to anſwer upon this writ; but the 
plaintiff continued his procefs againſt the third perſon. Thel. 
JD! 6. 181. lib. 12. cap. 2. ſ. 29. cites Hill. 53 E. 3. 1. 

. In ailiſe of darrein preſentment againfl barn and feme, the ſhe- 
rift leturned that the feme was dead, and yet it was Theld that the 
writ ſhould not abate. Thel. Dig. 181. lib. 12. cap. 2. 1. 33. cites 

Paſch. 21. R. 2. Brief 935. 

9. If the baron and feme bring action, and the baron dies pending the 
writ, there the writ ſhall abate ; for now the feme is not his wife. 
Pr. Brief, pl. 415. cites 32 H. 6. 28, 29. 

10. In writ againſt baron and feme, ſhe pleaded i that her baron 
died after the laſt continuance, and iſſue taken that he did not die after 
the laſt continuance, and held a good iſſue, and that ſhe could of 
plead ſuch death aftercontinuance takenay party but as amicus curiæ. 
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58 * - Abatement. 


Thel. Dig. 182. lib. 1 2. cap. 2. f. 40. cites Mich. 36 11. 6. 9. but 
ſays, ſee 18 E. 4. contra, quære. And ſec = H. 6. 9. 

7. If an action of evaſt be brought by baron and ſeme, in re- 
 mainder in eſpecial tail, and hanging the urn the wife dies with- 
out iſſue, the writ ſhall abate; becauſe ev ery kind of action of 
waſte muſt be ad enn Co. Lett s. 


Hutt. 37. 12. N. obtained Judgment a and made J. his executrix and died, and 
* 5 before exectiticn J. died inteflate, whereupon S. adn: Wa red to the 


by the name £994s of N. aud teh to huſband . and they bath brought ſeveral ſcire 
of War- Takia?! against n veral tertenants of the defe ud, ant, ſor, of Whom ap- 
TINGTON'S BIA 

. peared and plead. 4, and ſme op 1d: default, and judgmen? payed againſt 
cur. the them and writs of elegir awarded, but before any execution thexeon, V. 
$998 3 the huſband died. The que >ſtion Was, W hether all the writs of ſcire 
Adar r . 

ze fatias, as well thoſe again ſt the tertenants ho appeared and . 
cannot reco- pleaded, as againſt thoſe who had Jud gan againſt them, {ſhould 
cee abate or not? But hereof the court would ady iſe. Hob. 287. pl. 
— le be 

_ s though 374- n n & Ux. v. Tertenants of Lord Darby. 

the writ be Judicial, yer "tis in nature of an Grigi nal If huiband and wife ſue a Bl facias and 
the huſband dies, the ſcire facias Gall abate; tor it is no more a Judicial writ, but as it were an original 
to revive a judgment. Brownl. 64. The death of one of the parties in an crizinus writ abates 
tie writ; but otherwiſe ina jucgmni. Brownl. 64. 


In an action again baron and feme as daughter and heir to . 
and 338 the writ the baron died; it was moved that the writ 
ſhould not abate becauſe brought againſt the feme as daughter and 
heir when the land is aflets, in which the baron had n. thing. 
And Hobart Ch. Juſt. was of that opinion, but day was given 
over. Winch. 102. Mich. 22 Jac. C. B. Holman v. Sir Tho. Pope 
and Eliz. his wife. 


(O. a) Where Corporations are Parties. In what 
Caſes the Writ ſhall abate by the Death of one of 
them. N 


2 * 1. JN writ againſt an abbot, it was pleaded that he was de- 
. poſed pending the writ, ſed non allocatur. And after it 
tenant was pleaded by the ſucceſſor, that he, who was depoſed, died, upon 
ere which the writ abated by award. Thel. Dig. 180. lib. 12. cap. 2. 
writ was ſ. 2. cites 30 . 1. Br. 885. 


purchaſed in the time of his predeceildr, and that he found his church ſeiſed, c. And adjudged no 
pleas Tele Dig. 18. lib. 12. cap. 2. I. 3. Cites 13 E. I. Br. 869. 


2. It is held in writ of entry ad terminum qui preterfit againſt 
dean and chapter, that the writ ſhall abate by the death of the dean. 
Thel. Dig. 180. lib. 12. cap. 2. ſ. 8. cites Paſch. 5 E. 3. 148. and 
21 E. 4. 78. and ſays, ſce 7 E. 3 320. in quare impedit. And 
that aſſiſe of nuſance abated by the death of the dean. 41 E. 
23. | 

3- In debt by a dean and chapter, the defendant was outlawed, 
who had his charter of pardon, and ſued ſcire facias, &c. and at 

the 


wy ey WW 


2 ce n 
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the day of the return the defendant faid that the dean was dead, 
which was not denied, by which the charter was allowed. Thel. 
Dig. 179. lib. 12. cap. I. f. 10. cites Mich. II I. 6. I. 

4. Writ by mayor and commonalty ſhall not abate by death of the 
mayor. Dig. 179. lib. 12. cap. I. f. 15. cites Trin. 12 E. 4. 10. | 
and 18 E 4. 9. 5 D 59 ] 
5. Where an action is brought by dean and chapter, and nat by S. P. Thel. 
name of babtiſiu, the dean dies, and another is choſe before the day in Dis- 170. 
court, the writ thall not abate. Contra if he was named by name _ 
of baptiſm, or it he was not elected by the day in court; and here 4. 18. 19. 

it appears that the writ is good without name of baptiſm. Br. 1 
Brief, pl. 389. cites 21 E. 4. 16. ns by 
the death of the abbot. 


(P. a) By the Death of one who is not Party to 
| the Writ. 


1. JF aſſiſe be brought, and the tenant brings warrantia charte 
againſt another, the writ of warrantia chartæ ſhall not 
abate by the death of the plaintiff in the aſſiſe. Thel. Dig. 184. 
lib. 12. cap. 10. ſ. 1. cites Mich. 32 E. 1. Brief 876, 
* . . = 5 yu *C ve _ 
2. Writ of meſne ſhall not »bate by the death of the lord pa- But it fore 
j: i ro, 2 * by judgment be 
ramount pending the writ. Thel. Dig. 184. lid. T2. Cap. 10. made, then 
ſ. 11. cites Mich. 32 E. 1, Brief 876. and Trin. 3 ß hall EE 
| Fr abite ; for 
ne » 1. 0. . po 
Meſne 12. and 4 H. 6. 28 | 1 
not be made attendant to a dead perſon. Ibid. cites Mich. 32 Fe 1. Brief 375. and Trin. 13 E. 3. 
Meſne 12. and 4 H. 6. 28. and Trin. 21 k. 3. Meſne 38. but cites ch. 10 H. 6. 27. and 13 fl. 
6. Meine 3. where in writ of meſne 3 men were ſuppoſed to be lords paramount, the writ was not 
abated by the death of one of them, notwithſtanding that forejudem-nt was made; for the judgment 
ſhall be no other than that the meſne thail be forchudged, and that the tenant thall be àattendant to the 
chief lord, viz. to thoſe who are alive. 


3. Writ of ward of the land ſhall not abate by the death of the 
heir pending the writ. Thel. Dig. 184. lib. 12. cap. 10. f. 2. 
cites Mich. 34 E. 1. Brief 85 3. and ſays, fce 46 E. 3. Brief 776. 
in writ of ward of the land. - 

4. In conſimili caſu of the alienation of one A. who held for 
term of life, the writ ſhall not abate by the death of A. after the 
writ purchaſed. Thel. Dig. 184. lib. 12. cap. 10. 1. 3. cites 
Trin. 6 E. 2, Brief 807. | | 

5. Where writ is brought againſt tenant for term de auter vie, Hut before 
the writ ſhall abate, by Shard. which Parning denied. Thel. veriion, it 
Dig, 184. lib. 12. cap. 10. ſ.-4. cites Prin. 5 E 3. 20.8 
ſays, ſee 39 E. 3. 36. 46 E. 3. 29. 9 E. 3. 53. and 15 E. 4.5. einem. 

3 ; 53. \pinionem. 
Ibid. cites 18 E. 4. 26. Writ of waſte againſt tenant for term de auter vie, mall not abate by 
the death of ceſty que vie. Thel. Dig. 184. lib. 12. cap. 10. fs 9. Cites Hill. 9 E. 4. 53. 


; - hs. . | : . «  M —_ Her But if leſ- 
6. Precipe quod reddat was brought againſt tenant pur ante 3 


vie, who ſaid that pending the writ cy que wie died, and becau fe welds #- 
the demandant could not deny it, therefore by award the writ gaiu/ rerant 
F 2 Was 


Fe | g s c : a the entry of 
if ceſty que vie dies pending the writ, and he in reverſion enters, hm n te. 
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39 Abatement. 


pur ante: was abated. Quod nota. Br. Brief, pl. 380. cites 24 E. 3. 8, 
Die, and The dutcheſs of Lancaſter's caſe.—But Brooke ſays, quod notay 


ending the g 8 | a 
. cefly que againſt the opinion of the court 18 E. 4. 25. | 


wie diet, the writ ſhall not abate ; becauſe no other perſon can be ſued for damages but the ſurvivors 
Arg. 3 Mod. 249. Mich. 4 Jac. 2. B. R. in caſe of Capel v. Saltonſtall.—Co. Litt. 255, _—— 
Br. Brief, pl. 192. (bis) cites 15 E. 4. 4. S. P. 


7. Where the king had leaſed to B. for his life, and B. leaſed 
his eſtate to R. writ brought againſt R. was abated by the death 
Thel. Dig. 184. lib. 14. cap. 10 & $- cites Hill. 24 
nn | 

L 600 8. If writ is brought again? J. S. the younger, and pending the 
writ J. S. the elder dies, and another F. S. the younger ts born, yet 
the writ remains good, Br. Brief, pl. 291. cites 27 Af. 45. 
. Writ of raviſhment of ward by a guardian in ſocage was 
not abated by the death of the infant. Thel. Dig. 184. lib. 12. 
Cap. 10. f. 6. cites Hill. 10 R. 2. Brief 932. But ſays, that 
Paſch. 2 H. 4. 19. writ of ward was abated by the death of the 
infant, as the reporter heard, but he was not preſent. Quere. 
And that io it was held in writ of ward of the body, 9 E. 4. 53. 
but not in ravithment of ward. 

10. Jo. leaſed to B. for his life, remainder to Ro. and his 
teme, and the heirs of their bodies, &c. who had iſſue, and after 
the feme died, and Ro. brought writ of waſte agamit B. pending 
which writ the iſſue died, &. And the opinion of the court 
was, that the writ ſhould abate by the death of the ifſue, inaſ- 
much as Ro. now is only tenant in tail after poſſibility of iſſue 
extinct. Thel. Dig. 184. lib. 12. cap. 10. 1. 7. cites 2 H. 4. 20. 
„. 5. | 

11. The garniſbee in detinue, nor the vouchee in a pracipe quid 
reddat, are not parties to the writ z and therefore their death 
could not abate the writ, but the plaintiff or demandant might 
have reſummons againſt the tenant or defendant. Br. Brict, 
PL 15. cites 9 H. 6. 36. | | 

Pr. Brief, 12. In detinue the defendant prayed garniſhment again? 2, and 
„. had it, and the ſcire facias returned againſt the ene warned, ard 
That the Zhe other dead. Markham ſaid, the ſcire facias ſhall abate now, 
whole for it is in lieu of the original; & non allocatur; but alias ſcire 


court was , ; ; 45 : 
22aint Jacias againit the executors & idem dies given to him who was 
i, returned warned. Quod nota, that it was not abated, Br, Scire 
that it 3 

mond got facias, pl. II. cites 19 U. 6. 9. 


abate by the death of the one; for it is en meſne t roceſi. 


os Brief, 13. Second deliverance by T. P. againſt S. who made avozory 
.. upon the faid T. and his feme, by which F. prayed aid of his feme, 
id. and had it, and proceſs; and ſhe came upon the proceſs, and joined, 
ey. by which they were af iſue, and venire facias returned, and 19 
Jury appeared, by which iſſued diſtreſs with decem tales ; and 

at the day the plaintiff ſaid that his feme died after the laſt conti- 

muance, judgment if the inqueſt ought they to take; & non allo- 

catur, inaſmuch as /be wwas not party to the griginal, and yet ſbe was 

ED | party 


Abatement, 


for per Newton, where the avowry is made upon 


a flranger, and the plaintiff pleads hors de fon fee, and pending the 
i ue the ranger dies, yet the iſſue ſhall not abate, and to here, 


party to the Nie: 


and all one, by which the other pafled over. Br. Ifſues Joines, 


pl. 87. cites 21 UI. 6. 23. 

14. Three were received by reve: Hon by de 90 of the tenant for 
life, and joined iſſue, and at the venire facias ret urned, the one of the 
3 was dead ; and yet the iſſue ſtood, and a venire facias de novo 
awarded; but note, that this d an cannot abate the writ; for 
he who died was not party to the writ, but came callaterally. Br. 
Brief, pl. 381. cites 19 E. 4. 4. 

15. Death of an attorney ſhall not abate 
295 I 22. cap. 10. ſ. 10. eites 5 H 


(Q. a) By Death. At what Time. 


I {ay r. . nft 4, the one ſaid that another defendant was 

dead before the writ brought; and becauſe the plaintiff could 
not deny it, Nh writ was s abated by award. Br. Brief, pl. 297. 
cites 29 All. 62, 


writ purchaſed ; judgment of the writ, & non allocatur, but again them. 
ſome ihall not abate the writ againſt all. 
for then it is oe, &c. but death pending the writ thall not abate all the writ. 
Cites 47 E. 3. 18. Br. Brief, pl. 79. cites 8. C. 


the writ. 


Thel. Dig. 


bo 


[ 61 ] 


But in treſ- 
paſs againſt 
Iz the one 
lald that the 
2 core dad 
beforo the 


And ſo ſee the death of 
Put Brooke tays mirum, as here before the writ purchaſed 
Br. Treſpaſs, pl. 60. 


And where an aſſiſe was adjourned 


before Thorp, upon ſuch a point, becauſe there was another diſſe ifor and tenant named in the writ, 


the writ was awarded good. Brooke ſays, quod mirum upon a faile writ. 


29 Aſſ. 62. 


Br. Prief, pl. 


95 1N quare impedit aga int tro, the one pl leaded that the er defendant was dead 


297. Cites 


the day of the wir purchaſed, Judg zment ot th e writ tor all, & non allocatur ; but Brooke ſays, quod 


But Br. Treſpaſs, pl. 174. cites 


mirum ! Br. Brief, pl. 112. cites 7 H. 4. 24. 


ty H. 6. 4. 


That in treſpaſs 2g. 15 2, if the cne ſays that the «ther avas dead the day of the writ purchaſed, it 


Niall abate the writ a: gainſt all; for there the Torit Was alqvays } falle. 


23 Aſſ. 10. S. P. accordingly. 


2. Treſpaſs ag ſeveral. They are at iſſue, and one of the 
defendants dies be fore the awrit of ven. fac. is returnable, There it 
ought to be returned for thoſe who are alive, and not for thoſe 
that are dead, if the death be allec Led to the court and confeſſed 
by the * Quod nota bene, inde. Br. Brief, pl. 312. cites 
3 H. 7 


"wu iſſue tried. Adjudged no error. 


Aſſiſe of novel diſſciſin was brought agar %% 4. After verdlict 
one of them died, This ſhall not be pleaded in abatement of the 
writ, becauſe there is no day in court for the other to plead it; 
but upon a writ of error brought, this matter ſhall aid the other, 
if judgment be given; ſo that now by his death the writ is 
abated, Bendl. 42. pl. 74. Paſch. 2 & 3 P. & M. Granefield 
v. 2 | 

If one be condemned in an action upon the caſe 2, or treſpaſs 
w nihil dicit, demurrer, &c. and he dies after a writ of inquiry 
of damages auvarded, and before the return thereof, the writ thall 
not abate; for the awarding the ſaid writ .is a judgment; per 


Dyer and Manwood. Leon. 263. pl. 352. 19 Ehz. C. B. Anon. 


Br. Brief, pi. 281. cites | 


A ſter ue 


10ined, one 
of the de- 
fendants 
dies; ven. 
fac las was 
awarded ar- 
terwards, 


Cro. Car. * Mich. 11 Car. B. R. Tyfin's Caſe, 


D. 172, pl, 
76. &c. 
CREENE- 
FIELD v. 
STRECH, 
S. C. and 
S. P. but 
nothing ſaid 
as to this 
point by the 
court. 

3 Le. 68. 
pl. 103. 
Mich. 20 
Elis. S. C. 
in totide: 
verbis. 


S. P. Noy 146. in caſe of Cutter & Ux' v. Barber & Ux'. 
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Abatement, | 


5. In a fartitione facienda by conſent, quod partitio fiat, and a 
writ was to the ſheriff to make partition, and before that it va 
filed, (but after the return) the court being informed that one of 
the wives was dead, it was prayed that the writ ſhould not be 
filed. By the court, if it ſhould be filed, then the court ſhould 
give an erroneous judgment againſt the dead perſon, And a 
day was given to the other party to ſhew it the wife was dead; 
and in the interim the filing of the writ was ſtaicl. But after, 
becauſe it appeared that ſhe was not dead until alter the return- 
day of the writ, to which day the judgment thall have relation, 
it was ruled that judgment ſhall be given, and the writ hled. 
Noy 145. 146. Cutter & Ux' v. Barber & Ux'. 

6. 17 Car. 2. cap. 8. The death of either party, between verdicł 
and judgment, fhall nit be alledged for error, f2 as ſuch judgement be 
entered within iwwo terms after fuch verdict, Made perpetual by 


8 8 
1 Je. - I / * 
4 * 


grep * — * . : * — 4 y * . 
7 was given arairf te deferdart, and after verdict, and b:-fere the day in Lark, the defendant 
dies; and gueſtion was, if this information was within the ſtatute 17 Car. 2. c. 8. and upon ſolemn 


ard, Powis, and Haticil, (Lechmere abſent) i; was held that an information was not 
word actizn, nor the king within the word parity, and that it was never laid the death bur 
iſe of the Ang; ard atjudged that the information thould be diſccztiuuede 12 Mod. 228. 
— 7 4 » A . " -. Fa a 5 * 
Mich. 10 W. 3. in the Exchequer. Attorney- general v. Buckley. 


& , 8 i 5 1 
7. Judgment was entered as of Trinity Term, and a writ of in- 


quiry returneble in Michaelmas Term, and the plaintiff died in He 
lang vacutian. Reſolved that as the firſt was but an interlocutory 
judgment, the action abated by the death of the plaintiff. Mod. 5. 
1211 Car. .. 2 | 

8. Det againit two, if one dies before werdif, the action is 
abated. Cumb. 169. Mich. 1 W. & M. B. R. Dove v. Martin. 

9. 8 S. 3. cap. 11. / 6. In all actiaus commenced in any 
caurt of record after March the 25th, 1697, if the plaintiff dies after 
an interlocutory judgment, and before final judgment, the ſaid 
ackian ſball nit abate, if the actian might be originally proſecuted by 
his executirs or adminiſtrators ; gu if the defendant dies after fuch 
interlocutory judgment, and dere final zudgment, the action ſhall 
nat abate, if ſuch adtian might be criginally profecuted againfl his exe- 
utors or admmim{iraters; and the exocutors or edminiſlrators of ſuch 
plaintiff, after ſuch interlacutary judgment, may have a ſci. fa. againſ? 
the azfendant if living, or if dead againſt his executors or adminif= 
trators, to ſpew cauſe wohy,damages ſoculd not be afſoffed and recovered 
againſt him er them; and if he or they do net appear at the return, 
and fab ſufficient cauſe to arreſt the final judgment, or being returned 
warned, or upon deus Writs of ſci. fac. it being returned that the de- 
fendant had nothing whereby to be ſummoned, or cold not be found, a 
eerit , inquiry of damages ſhall be awarded ; which being executed 
and returned, judgment final fhall be given fir the ſaid plaintiff, his 
executors, or adninfiratsrs. ; 

S. 7. If there be 2, or more plaintiffs or defendants, and ane 
dies, if the cauſe of action ſurvive 1% the ſurviving plaintiff, or 
againſt the ferviving defendant, the writ or aftim ſpall not abate ; 
but fuch death being ſuggeſted nan the record, the action ſball proceed. 

; 10. Verdict 


Abatement, G2 


10. Verdi? in Faſter Term, and before judgment ſigned, the 
plaintiff died; per Holt Ch. J. that ſhall not hinder the judgment 
being entered, provided it be within 2 terms after; and the 
ſtatute of frauds, &c. only requires the time of fgning the judgment 
ſhould be entered on the roll, and that 1s only for the benefit of 
purchaſers. 1 Salk. 401. pl. 9. 1 Ann. B. R. The duke of 
Norfolk's caſe. 5 

II. Death of either party hre the afſiſes is not remedied by In eject- 
the ſtatute; but if the party dies after the aſſiſes begins, though * 


the tial be after his death, that is v ichin the remedy of the ſtatutes Lk The 
for the aſſiſes is but one day in law, and this is a remedial law, affiſes began 


Depth, 8 Fr 
js DP 3 rr 


reren ee 2 
by Ye = 8 ork i aa? 
n r N 


" and ſhall be conſtrued favourably. nd the court further held 3 

Ay, 1 2 
that it was in their diſcretion whoebs ron motion to arreſt judg- dferden J 
nent, or put the party to a writ of error. I Salk. 8. pl. 21. id the day 4 
Mich. 6 Ann. B. R. Anon. b-f re, and ; 


yet a trial 
evas had, and a long 2 — nce, and a werdift fer the Flaint F; and now it was moved that 1udgment 
ſhould be arreſted. I'was objected that this is matter of fact, and not attgnable after verdict, but 
that they ought to bring a writ of error. Per Holt Ch. J. If he had dicd the day the afſiſes Fo gar, 
though the cauſe had ben tried after, the trial had been good, though he nad d led at one o'clock in 
the morning; for there is no fraction of a day, according to SuEIII's Caſe in 1 Co. in whi h 
caſe my Lord Hobart fait, any man, as an an micus curiz, may inform the court of ſuch an error. 
Adjornatur. 11 Mod. 136. Far: ol v. Strode. 


12. Le e was given mf ſuch a day ; at which day it was 

_ urged that the plaintick being lately dead, the ſuit abatèd; but 

per cur. there was judgment niſi, ſo the rule muſt be made abſo- [ 63 J 
lute. 8 Mod. 381. Paſch. 11 Geo. Colvin v. Fletcher. 
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(R. a) Abated, or abatable only. And How, 
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Y the entry of the plaintiff in aſſiſe 1 fale livery on a 
feoftment to him by the tenant pending the afliſe, the 
hrit aſſiſe was abated; and to ſee that an entry thall abate a writ 
in fact, and upon this the writ was awarded good. Br. Brief, pl. 
302. cites 35 Aft. 4. 
2. Precipe quod reddat, at He Oh cape, the tenant came and 
faid that before the writ prrehaſed A. was ſeifed i 75 fee, and infected 
him by deed, upon condition that npon payment of 40l. t9 re- enter, 
and that after the d. efauit A. had paid and entered, and ſo the writ 
abated in law; judgment of the er And ſo fee that entry is only 
an abatement in law, as it is admitted there; for it ſeems that it 1s 
nat an abatement in fa? before judginent be given. Caund. ſaid, if 
writ be brought 457 jt tenant pur auter vie, and cefly que wie dies 
pending the zurit, the writ ſhall abate. And agreed that the entry 
in the other cate is an abatement in law alto, nota. Br. Brief, pl. 
229. cites 39 E. 3. 23. But Brook ſays, ſee in the ſecond caſe if 
it be abated before entry, by 18 E. 4, 25, 26. it ſeems that it is not, 
and ſo it is agreeable that it is only an abatement in law. Ibid. 
3. By taking of baron pending the avrit on the part of the plaintiff, G. Hilt. of 


ry 


- 
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the writ is only abateable. Br. Brief, pl. 232. cites J7 H. 6. 16. = — ds 
per Littleton. | * 


action be brought ag. aint a feme covert As fe, this makes another man's property liable without giving 
r 4 him 
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him an opportunity of defending himſelf, which would be contrary to common juſtice; and therefore the 
wit is de facto abatcd. G. Hitt. of C. B. 199. 


. When a man pleads to the writ by death pending the au, it 

he ſball nat plead it after the laſt continuance, becauſe by this writ is 
MS abated in fact. Br. Bri ict, pl. 379. cites 18 E. 4. 18, 19. 
Bries, K Fercipe quod reddat 4 1 29 Who were Higned of the 
306. cites ſummons and made diſuult at the day, by which gr an 1d C2 pe iſſued, 
25 E. 3. and at Fe day the one appeare, 7. and faid {hal after the d. cy of their _— 
„ fault the ether ded, judgment or the writ. And per Brigg. he fhall 
itis te be have the plea without ſaving his default, becauſe it proves the writ 
underſtood abated in fact; contra of entry after the laſt continuance or ſuch 
* 85 lixe, for by this the writ is only abatcable. Br. Brief, pl. 390. 
rte, if Cites 21 E. 4. * 16. 
it Ktoule-r.0t be ($0. ) 
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6. If there ir uo tenant at the return of the aurit the writ 15 abated ; 
but the court cannot abate an abaicable writ without plea. I. d. 
Raym. Rep. 47 6. Arg. cites 9 E. 4. 12. per Littleton, and that 
there is 79 digererce between a writ abated and abateable as to a 
frranger ; for though the tenant does not take advantage of it by 
plea, yet that will not prejudice a ſtranger. 

7. If the plaintiff in an action is made a knight, the writ is only 
abateable. G. Hitt. of C. B. 84. cites 2 UH. 2 by. 


[643 _ (S. a) Abatement in Part or in All. 


1 T was ſaid that if one of tie tenants be miſnam? A in aſſiſe of 
236 . 


; rent againſt ſeveral, it hall abate the writ againſt all; con- 
. 5. cites fra in aſſiſe 2 id. Br. Brief, pl. 257. cites 5 All. . 


S. C. Mitncſmer fc in aſſiſe ſnall not abate the writ but againſt Ven only, if there be another 
tenant and 2 diffeiſor named. Thel. Lig. 236. lib. 26. cap. 10. . 5. ces Aff. 15, Ss 
ati:ſe azainff b, _ the ne was miſcamed in the writ in the words of the attachment ; and the opi- 
mon was, that if b. was t::ax: «the wr.t Gould abate in all, and if d Heer then but againit himſelf only; 
but the aſſiſe was agai inf 5 {> that ir ſeems it is n there is another difleifor named in the 
writ; for if tenant or- di7eiſor is wanting in aſliſe, the wiit docs not lie. Br. Brief, pl. 279. cites 


22 . hel. Dig. = lid. 16. cap. 10. ſ. 13. Cites S. C. but adds quæte. 

e by the uſt ces in C. B. that by mino mer of one 4. :dint all the writ ſhall abate, but it is not 
expreſſed therein what action this was. Br. Brief, pl. 414+ cites 32 H. 6. 24+ S. P. Br. Mite 
nolmer, pl. 79. cites S. C. 

* of 2 E 2. Aſjje againſt three, the one pleaded a plea which went 6 the 
ing Pa- 

1 75 wk again/? all, and to abate the writ for all the defendants ; yet 

wri: be- the others were put to anſwer alſo; quod nota. Br. Brief, pl. 

era leve- 264. cites 9 Aſſ. 6. | | 

ra, cre 


ane may forw it in abatement of all the writ, Br, Brief, pl. 257. cites 11 Aſſ. 9. 


In at FR 2. A pracipe quad reddat was abated for the moiety, by ley gager of 
uod read 
eee nonſummans, by one of the tenants, and the demandant recovered 


won ceſſavi: 
| oe inf :hrce the moiety againſt the other. Thel. Dig. 236. lib. 16. cap. 10. f. 
1 + ap 2. cites 9 E. 3. 470. 22 E. 3. 2. 29 E. z. and 48 E. 3. 14. 
non ſummers at the grand cape, and at the day two affearcd ready, and the third wade default, and the 
demandant 1 ein of F the lard agairſi the three; "as by the default of the one the ſummons is af- 
firmed. Per Wich. it is good firſt to pray ſeiſin of the third part, for if the two make their law the 
weit ball abate, by which one came and was received for the third part, and the two made their law, 
all 


3 


Abatement, 04 


and the writ was abated by award for the two, and ſtood good for the third part, quod nota abated in part. 

Er. Brief, pl.-81. cites 48 E. 3. 13+ 
4. It is held that if parcel of the tenements be frankfee, and parcel So in — 
Juris cla mat, 


ancient demeſue, all the writ ſhall abate. Thel. Dig. 236. lib. 16. „ 7 


cap. 10. ſ. 4. cites Mich, 10. E. 3. 541. Quære. meine as #2 
parce! ſhall abate all the writ, Thel. Dig. 236. lib. 16. Cap. 10. f. 21. cites Hill. 31 E. 3. Ancient 


Demeline 16. 
Bur in praecipe quod reddat of 1209 acres, whereof the one is ancient demeſne, the writ ſhall abate 


thereof, and ſtand for the other, per Halſ. Er. Privilege, pl. 12. cites 14 H. 4. 21. 


5. It is ſaid that if the baron brings writ of zreſpaſs againſt his own 

ene and others, all thall abate. Thel. Dig. 236. lib. 16. cap. 10. 

ſ. 6. cites Hill. 12 E. 3. Br. 481. 670. Quære. 

6. In writ of ward of the body and land, as to the body the writ 
was abated by the not naming of the feme of the dejendant, and ſtood 
for the land, Thel. Dig. 236. lib. 16. cap. 10. f. 7. cites Trin. 
I4 E. 3. 279. 

7. In ie, the tenant ſaid by. bailiff that the plaintiff had taken the Br. Affſe, 
profits of half an acre parcel of the ſeven acres in plaint, pending the Pl. 66. cites 
 afjife, judgment of the writ, and it, &c. Nul tort, and fornd ac- _ 
cordingly, and that of the reſt the plaintiff was ſciſed and diſſ-ijed. And 
as to the half acre the plaintiff took nothing by his writ, and re- 
covered the reſt, Br, Brief, pl. 430. cites 21 E. 3. 34. 

8. In zreſpaſs againſt the prior of B. and one of his commoignes, the 
prior did not come at the pone, and the commorgne faid that he wwas 
commoigne to the abbot of B. and not lo the priar, which was not de- 
nied by the plaintiff, by which he took nothing by his writ. Thel. [L 65 J 
Pig. 236. lib. 16. cap. 10. ſ. 10. cites Paſch. 21 E. 3. 13. | 

9. In treſpaſs if ne of the parties is a willein to the defendant, all Bat it ſeems 
ſhall abate. Thel. Dig. 236. lib. 16. cap. 10. ſ. 11. cites Mich, — 

22 2-10; | Lt thall 

not abate for all, notwithſtanding that ſome of the plaintifgs are wiilleins ts the def ndant. Thel. Dig. 

236. lib. 16. cap. 10. ſ. 24. cites Paſch. 39 E. 3. 8. . 
10. In fermedon laſt ſeiſin of parcel ſhall abate all the writ. 

Thel. Dig. 236. lib. 16. cap. 10. ſ. 17. cites Trin. 27 E. 3. 81. 

11. In ſcire facias of rent out of a fine, as to parcel the fenant 
nas tenant of parcel of the rent, and as to other parcel of the rent 
the tenant was YZenant of the land out of which this parcel was 
iſluing as rent-charge; and the writ abated for one and ſtood 
for the other. Thel. Dig. 236. lib. 16. cap. 10. f. 20. cites Hill. 

31 E. 3. Brief 331. 
12. Writ of mortdance//er may abate in right of "one ſummons, — Several 
and fland of the remainder. Thel. Dig. 236. lib. 16. cap. 10. f. 18. — 2 


cites 28 Afl. 25, S. C.— 
| Br. Maintenance de Brief, pl. 18. cites S. C. 


. 
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13. Where a man conſeſſes part of his writ 4% be falſe, there it 2 Br. 


ridge- 


ſhall abate in all. Br. Confeſſion, pl. 6. cites 46 E. 3.9. want, pl. 
12. Cites 14 H. 6. 4. So if he confeſſes that his action does not lie in part. Br. Brief, pl. 


18. cites 9 H. 6. 54. 

In aſſiſe againſt A. and B. and A. fleads a releaſe F all the right, and f all actiont, if the plaintiff 
cines it, the writ ſhall abate againſt ail, though A. be diſſeiſor and nor tenant, Er. Brief, pl. 267. 
cites 11 Aſſ. 9, —-$o it the plaintiff confeſſes that any one named in the æorit is not diſſeiſore 
Br. ibid, —Or that it may be found that any one named in the writ by record wwas at anithe time 


gcquitted, Br. ibid. 
: ; | Where 


% 
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dere the cori: ig [ecicl, as in debt of 1 whereof he cf t himſelf paid 3 l. it ſhall abate in all, 
for it is falic in p arcel : : for the Wel it ſhall be of the duty nly, at pe the e confeſſion A 9 in the COUNks 


Br. Brief, pl. 485. cites © E. 4. 5.—— Fut in. F rent 5, 10 J. the def eaged rele. 
25 J. thereof, and the plaintiff cc 21 it, and ye ;t 5 whole plaint was not — ary ; for it bois in 
of this part. Br. — pl. 54. cites 5 Af. 37. 

As if dab be 14. Cantra where it is fund by wverdi?. Note the diverſity. 
mary Br. Confeſſion, pl. 6. cites 40 E. 3 9 

Dr 3 

executors, and it is Fund uter ie i ine rbat the ore is execiitor and the ctlers wit, it was agreed that the 
Writ go. n t abate de in all, but the pla ntiff ſhall be barred againit him, and recover a ainſt t e other, 
notwith{tanding his writ is falſe in part, becauſe chis- matter is found by verdict. Bi. Confelion, pl. 


6. 6. 3. 9. 


I wo agreed, that a man may plead to the count as to 
parcel, and in bar for the e, and there the count ihall not abate 
but for tae parcel. qo nota. ' Br. Ceflavit, pl. 10. cites 
E 3.4. 

16. In rr, pfpaſs F his ſervants, viz. To. and A. taken out of his 
fervice, &c. it was pleaded to the writ, Hat A. was feine of the 
plaintiff ; upon which as to A. the writ was abated, and ſtood 
for the reſt. Thel. Dig. 236. üb. 16 0. f. 65. cites 
« woah! 7 Rich. 2. Treſpaſs 206. | 

An treſpaſs upon the caſe of diverſe treſpaſſes, tenancy in 
W LU between the plaintiff and the defendant ”; pareel, thall not 
abate all the writ. Thel. Dig. 237. lib. 16. cap. 10. ſ. 35. 
cites Paich. 19 R. 2. Brief 927. 

18. Quere it writ of Zre/baſs brought 78777 a clerk privileged 
of the 4 ery aud £ ethers, nh 5 a monk ard others, auit/ Nt his 


fevereign, i hall abate for all, or not. Thel. 275 237. Ub. 16. 
cap. 10. . 39. cites — 14 H. 4. 21. and 34 H. 12 29. and 


H. 6. 43. Qurre. | | 
19. In writ of deb? of 20. where the count is of 10/7. by 
ebligation, and the other 107. pon Contra. 7, if there be a variance 
between the obligation, all ſhall abate per Hank. and 8 and 
L 66 J Thirning to the contrary. Ibid. Adjudged to abat < fot the 
parcel. Thel. Dig. 237. lib. 2 8 cap. 10. . 1 H. 5. 4. 
20. In . of entring int; bis wvarren vi & armic, and chacing 
Zere, and taking of comes, &C. he writ was abated as to the 
entring into the warren vi & armis, and ſtood for the reſt. 


Thel. Dig. 237. lib. 16. cap. 10. f. 41. cites Mich. 3 II. 6. 13. 


It was held, 21. Writ or debt by a monk profe, ed, and py {hall not 


tha: ob! iga- : 3 : 425 0 5 7 
ade de àbate againſt all. Thel. Dig. 237. lib. 16. ca ap. „eite. 


a monk is Hill. 3 H. 6. 23. and ſays, vide in Profeſſion - H. 4. and 


void for 0 
UMXTC. 
want of ca- q 


pacity, and that the ſovereign ſhall not ſue it. Br. Nonability, pl, 2. cites 3 H. 6. 23. 


5. P. Br. 22, Writ Which is faiſe in part ſhall abate in all, Br. Brief, 
Brief, pl. pl. 14. cites 9 H. 6. 10. 8 


18. cites 
9 H. 6. 54. S. P. Though it appears by defendant's plea. Arg. Roll. Rep. 307. cites 22 E. 
4. 4. 9 H. 6. 10. —Whatever proves the wurit falſe at the tre of ſuing it _ hall abate the writ in- 
tirely, as if it appears on ite plaintiff : own * mY that be bas no cauſe of action for parts G. Hiſt. 
of C. B. 199 

Thus if an action of :r-!paſs be brought againſt 2 deſ1dents, and the one pleads that the other was 


dead dic i impetrationis * or that there js n-ne ſuch in rerum natura, the whole wilt thall abate; for 


| ” 
13 : 
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It is the plaintiff's fault to abuſe the authority of the court, to call in a man that was cead; and it 
was no leſs an abuſe of the proceis to itfue it ay inſt a eigne perſon. C. Hitt, of C. B. 109. 200. 
But this fu!fification of the writ muſt be in a material prints tor in a preecipe guid reddat again 2, if 
ene leads non-(enures and the otter taxes the while t ne on bimideii, the wri: thall not abate in the 
whole, but ſtand good again ſt him that has accepted the tenancy, becauſe he is a proper G-tendant to 
the action, and the non-tenuic of the one does no Way piejugice the other delendant. G. Hiſt. of 


C. B. zco. 


23. Deb? for rent due at two rent-days, and payable at two Thel. Dig. 
rent- days, of zwhich the one u tay i 97 yet come, the writ ſhall abate 238. lib. 16. 


= CP te. be 
in all; for it is falſe in parcel. Coutra of bar which ſerves for 57. cites 
part, and not for all. Quere 


of al for rent due at two H. 6. 6. 
35 , S. C. and 
rent-days of which the one is not yet come; for by the beſt . 5 , 7 
opinion, in this caſe the defendant ſhall have return, and as it favs, That 
is faid cliewhere, ſhall be amerced for the other day. Br. Brief, ſo it is of an 
a obligati ion, 
Pl. 410. Cites 11 II. 6. Jo 


contain: ng 
divers days ot payment. In reſcous the pl-intiff counted that he diftra: red for rent of 2 rent daye, 
and it appeared that the ene WAS Com: and the other wt. and the defenant to the re ſcous pleaded not 
gullty, and was found guilty ; and becauſe the jury ed the damages irtircly, where per Brian they 
ought to have ſevered the damages, the plain itiff ſt: 2:1 not cover; but per Vavaſor, it may be g2c 2d In 
part, and abate in Farc, A» in vc be 6aks ard thorii;, or in d ger of /and ard comman ; and after the 
beſt opinion was, that the action lies in part, as here, and ſhall not abate in all, though the plain tiff in 
his declaration has ſhewn, tizat the one day is pailed and not the other. Br. Erief, pl. 322. cites 9 H. 
7. 3.— Br Verdict, pl. 56. cites 8. C. 


24. In debt againſt ſeveral upon ſpecialty, if the writ be variant 
rom the ſpecialty, and this ſhewn or pleaded by one, yet the 
writ ſhall abate againſt all, notwithſtanding the others ' ſhould 
plead to the action. Thel. Dig. 237. lib. 16. cap. 10. ſ. 48. 
cites Paſch. 11 H. 6. 42. 
25. Treſpaſs brought again/? the Nane of N. anch others. The 
par ſon ſuid that he was parſen only of the mozety of the church of N. 
judgment of the writ; and for this cauſe the writ was abated 
- againſt all. Br. Brief, pl. 178. cites 21 H. 6. 4. 
26. Debt againſt 2 executors: The one ſaid where he is named 
of S. he was of D. the day of the writ purchaſed ; judgment of 
the writ; and it is agreed that if it be ſound for ! him, tlie writ 
ſhall abate againſt both, and yet the other ſhall anſwer now, 
and the other plea ſhall be firſt tried. Br. Brief, pl. 180. cites 
21 H. 6. 4. 
27. In precipe quod reddat by 1 precipes againkt ſeveral, 
if one avages his law of non-ſummens, all the writ ſhall abate ; 23 
ſo Was the opinion of the court. Br. Brief, pl. 525. cites 
27 H. 6. 6. 67 J 
28. In coſfavity if the /ord receives part of the ſervices pending So in debt, 
the ſuit, the writ ſhall abate in all. Br. Brief, pl. 256. cites —— 
39 H. 6. 43. per Laicon. fart log 
the writ, all 


the writ ſhall abate. Br. Brief, pl. 4.50, cites 2 E. 4. 10. per cur. But if the defendant tenders 


part in court, and the plaint f receives it by judgment, then it is otherwiſe. Per Noyle. Br. Brief, 


S. P. per my Br. Brief, pl. 338. Cites 1 E. 4. 3. 4.— 


pl. 480. cites 2 E. 4. 10. 
See pl. 17. 


29. If the n pleads acquittance of ured before the writ 
purchaſed, the writ ſhall abate in all; for it never was a good nor 
true writ ; and if he makes an acquittance of parcel pending the 


207i7, then he has falſified his own) writ, and ſo his writ by this 
Hall 
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67 Abatement. 


ſnall abate in all. Br. Brief, pl. 256. cites 39 H. 6. 43. per 
Aſhton. | | D 
Thel. Dig. 30. Formedon again 5 perſons, who plead to iſſue of 2 
788, lib * manors, &c. and now the ene of the 5 pleads that the demandant, 
u dies after the laſt continuance, has entered into ene manar ; judgment of 
Mich. 4 E. the writ. And by all the juſtices, this is a good plea by one 
- th . + only, and to all the writ, if it be found for him; but perchance 
Buciſas the the her 4 then ſhall have thereof advantage; and the reaſon is, 
Hue for the becauſe that he by his own act has falſiſied his own writ. Quod 
04 han nota, Br. Brief, pl. 351. cites 4 E. 4. 32. 
and cites 5 E. 4. 117. and 5 II. 7. 7. agreeing. 


W 


31. Variance between the writ and count in parcel ſhall abate 
all the writ. Thel. Dig. 238. lib. 16. cap. 10. f. 2 cites 
Paſch, 7 7 E. 4 10. f 

32. And it is held there that in 4refpaſs againſt ſecerai, if the 
one has not any alllitiun, the writ ſhall not abate but ag ainſt him 
only. Thel. Dig. 238. lib. 16. cap. 10. f. 51. cites Paſch, 
7 E. 4+. IO. 

33. In writ of entry, upon the ſtatute of Richard, into a manor, 
and into an advettſn, it was held that the writ . abate for 
all, per Markham, inaſmuch as fuch action does not lie of an 
advowſon; but Laicon held, that it ſhould abate only for tho 
parcel, inaſmuch as the plea is to ſuch action for the advowion; 
but otherwiſe it hall be where the plea for the parcel goes only 
to the writ. Thel. Dig. 238. lib. 10. cap. #0. . 52. cites 
Paſch. 8 E. 4. 3. Quære. 

34. In treſpaſs of a cloſe broken, and trees taken, &c. the de- 
fendant as to the trees pleaded that the plaintiff awas ſciſcd of ſuch 
a manor of which the place where, &c. and that he was bailiff of 
the faid manor to the plaintiff at the time, &c. judgment of the 
writz and it was held that it goes only to parcel, and not to all. 
Thel. Dig. 238. lib. 16. cap. 10. ſ. 54. cites Hill, $8 E. 4. 28. | 
Quzre. | . 


35. In d:xver of a maner, houſes, and rent, to ſay, that the rent ] 
zs parcel of the maner, &c. goes only for the parcel, ſcil. for the — 
rent only. Thel. Dig. 238. lib. 16. cap. Io. f. 63. cites Paſch. 

21 4. 28. t 
® This is 36. In reſp" N of afrault, battery, impriſonment, and of taking a h 
= + bag with 201. therein contained, &c. without ſaying who was the 0 
what it owner of the bug, and it was held that all the writ ſhould abate 0 


ould be? for this cauſe. Thel. Dig. 237. lib. 16. cap. 10. ſ. 38. cites 
| Mich. 13 E. 5. 11. Quare. 
37. If one brings an action fer one thing for which he has 
right, and for another for which he has no right, his writ ſhall g 


abate for all; per Williams J. Bulſt. x. cites 9 H. 7. 4. per Fineux. Q 

Diſc-ntiru- 38. Diſcontinuance again/? one of the defendants in appeal, is no th 

— Lu diſcontinuance againſt all for the advantage of the king. Thel. 8 

is the ot, Dig. 236. lib. 10. cap. 10. ſ. 9. cites Trin. 21 E. 3. 34, Quære tl 

* of miſnoſmer of one in appeal, and cites 21 H. 7. 31. by 

Ffendants in treſpaſs, ſnall abate the writ in all. Br. Brief, pl. 360. Cited 7 E. 4. 10, la . 
39 


A 


Abatement, 


30. In entry ſur diſſtiiſin, the defendant. pleaded for part, that 
he bod nothing but in richt of his wife not named, &c. and ſo de- 
Pranded judgment of the writ z and fer the reſt be pleaded in bar, 
and they joined ine for both, and found both the iſſues for 
the defendant. Agreed by all the juſtices, that the writ ſhall 
abate but in part, and judgment ſhall be given for the reit, and 
ſo for the relidue the judgment Was nil capiat per breve. Goldib. 
8 5. pl. 8. Paſch. 30 Eliz. Carleton v. Carr. | 

40. A bill may be abated as 7o part of a treſpaſs, and ſtand 
good for the reſt, Agrecd per cur. but ſaid they never knew it 
abated as e one defend, aut, and Rand good againſt the other, 

2 Ld. Raym. Rep. 926, Trin. 2 Ann. Arg. in cafe of Staples v. 
Heydon io yy 

8. Action upon 3 /everal promiſes, the Iſt for 551. the 2d for 
651. and the 3d for 65/7. The defendant ple cndy. as to part non 

offumpſit, and as 75 part in abatement thus, viz. soil gol. of the 
jirfl promiſe, Gol. of the 2d, and 60. of the 3d, anos breve cuſſetur, 
becauſe there were 3 aims in the Exche equer for the ſame ſums. 
Judg ment of reſpondeas ouſter was given in C. B. but in error 
B. R. held the judgment well given; for a pica in abatement 
muſt go to the whole, and not to part; and the 3 actions de- 
pending in the Exchequer might have been pleaded in bar of the 
whole. 10 Mod. 285. Hill. x Geo. 1. B. R. Aylwood v. 
Woolley, | 


(S. a. 2) Abatement in Part or in all. By Death. 


IN aſſiſe againſt ſeveral, the defendant pleaded death of ow 
one named in the writ “ fore the ⁊urit purchafed ; and 
Thorp upon this being found, awarded that the writ ſhall ie 
but againſt him only; but per Knivet clearly, it ſhall abate 
againſt all, becauſe it is falſe in part, and the plaintiff cannot 
have a better writ againſt him. Br. Brief, pl. 281. cites 23 
—___ 

Where one is named R. where his name is J. or if a feme 
be = ſole where ſhe is covert, there the writ ſhall not abate 
but againſt him or her alone; for there a better aurit is given. 
Contra of death before the writ purchaſed. Br. oY pl. 281. 
Cites 23 Aſſ. 10. 


in treſpaſs. 


3. In feire facias out if a fire, by which parcel of the land was 
3 with a remainder to the father of the gemandant i tail, 
after the death of Ro. and Fane his fene, who helc this parcel for 
their lives, and other parcel was granted in the fame manner, which 
Jo. and Alice his feme held for their lives, Ec. and by the writ 
the death of all was ſuppoſed. The tenant leaded that Alice 
was alive, &c. and it was held that the writ ſhouid not abate 
but only for this parcel, Thel. Dig. 237. lib. 16. cap. 10. 
. 32. cites Mich. 44 E. 3. 39. 
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Thel. Dig. 

236. Ib. 16. 
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14. cites 
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ig. 236. 
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Cites S. C. 
and ſo it is 


Ibid. cites Hill. 14 H. 4. 2a. 
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67 - Abatement, 


ſhall abate in all. Br, Brief, pl. 256. cites 39 H. 6. 43. per 
Aſhton, | En, 
Thel. Dig. 30. Formedon againff 5 perſons, who plead to iſſue of 2 
188. lid > manors, &c. and now the ene of the 5 pleads that the demandant, 
Y _” after the laſt continuance, has entered into ene manor ; judgment of 
Mich. 4 E. the writ. And by all the juſtices, this is a good plea by one 
4- 34:5 © only, and to all the writ, if it be found for him; but perchance 
accordingly. 
e dhe Icher 4 then {tall have thereof advantage; hind the reaſon is, 
ziue for the becauſe that he by his own act has falſiſied his own writ. Quod 
eee nota. Br. Brief, pl. 35 1. cites 4 E. 4. 32. 
and cites 5 E. 4. 117. and 5 H. 7. 7. agreeing. 

31. Vuriance between the wwri? and count in parcel ſhall abate 
all the writ. Thel. Dig. 238. lib. 16. cap. 10. ſ. 51. cites 
Paſch. 7 E. 4. 10. 

32. And it is held there that in trefpafs againſt fe 2 vera, if the 
one has not any additin, the writ thall not 25 but againſt him 
only. Thel. Dig. 238. lib. 16. cap. 10. ſ. 51. cites Paſch. 
7 . 

33. In writ of entry, upon the Satute of Richard, into a manor, 
and into on ad vaten, it was held that the writ ſhould abate for 
all, per Markham, inaſmuch as fuch action does not lie of an 
advowſon; but Laicon held, that it ſhould abate only for tha 
parcel, inaſmuch as the plea is to ſuch action for the advowſon; 
but otherwiſe it ihall be where the plea for the parcel goes only 
to Me writ. Thel. Dig. 238. lib. 16. cap. 1o. f. 52. cites 
Paſch. 8 E. 4. 3. Quære. 

34. In treſpaſs of a cloſe broken, and trees taken, &c. the de- 


fendant as to the trees pleaded that te plaintiff was ſeiſcd 8 


a mancr of which the place where, &c. and that he wwas bailiff e 
che ſaid mianor to the plaintiff at the time, &c. judgment of the 
writ; and it was held that it goes only to parcel, and not to all. 
Thel. Dig. 238. lib. 16. cap. 10. f. 54. cites Hill. 18 E. 4. 28. 
Quzre. | = 

35. In d:xver of a maner, houſes, and rent, to ſay, that the rent 
ig parcel if the ianor, &c. goes only for the parcel, ſcil. for the 
rent only. Thel. Dig. 238. "lib. 16. cap. Io. 1. 63. cites Falch. 


. 28. 
® This x 36. In pa ; of aſſault, battery, impriſonment, and of raking « a 
* be - bag with 20/1. thercin contained, &c. without ſaying who was the 
what it owner of the bag; and it was held that all the writ ſhould abate 


mould be? for this _ Thel. Dig. 237. lib. 16. cap. 10. ſ. 38. cites 
Mich. 13 * E. 5. 11. Quære. 

37. It one brings an action for one thing for which he has 
right, and for anther for which he has no right, his writ ſhall 
abate for all; per Williams J. Bulſt. x. cites 9 H. 7. 3. per Fineux. 

Diſc:ntiru- 38. Diſcontinuance again/? ene of the defendants in appeal, is no 
>> £ mow diſcontinuance againſt all for the advantage of the king. Thel. 
in the aof, Dig. 236. lib. 16. cap. 10. f. 9. cites Trin. 21 E. 3. 34, Quære 


or agoirſi one noſm | | . . 
„ 806 of miſnoſmer of one in-appeal, and cites 21 H. 7. 31 


fendants in treſpaſs, fall abate the writ in all. Br, Brief, pl. 360. cites 7 E. 4. 10, 


A 


39 a. 


5, £A oo — 


abatement, 


39. In entry fur difſe fin, the defendant. ple hed for part, that 
he bad nothing but in right of his a0 uf not named, &c. and ſo de- 
manded judgment of the writ z and or the reſt he pleaded in bar, 
and they joined iſſue for both, and found both the iſſues for 
the defendant. Agreed by ail the juſtices, that the writ ſhall 
abate but in part, and judgment ſhalt be given for the reſt, and 
fo for the reſidue the judgment was nil capiat per breve. Goldlb. 
85. pl. 8. Paſch. 30 Eliz. Carleton v. Carr. 

40. A bill may be abated as 7s part of a treſpaſe, and ſtand 
1 for the reſt, Agreed per cur. but faid they never knew it 
abat ed as to cue d:jungant, and ſtand good againſt the other. 


2 Ld. Raym. Rep. 926, Trin. 2 Ann, Arg. in caſe of Staples v. 
Heydon. 5 

8. Action upon 3 /everal pr omiſes, the Iſt for 55/. the 2d for 
651. and the 3d for 65], The defendant pleads as to part non 
60 222 it, and as zo part in abatement thus, viz. Ducad gol. of the 
fo 4 promiſe, Gol. of the 2d, and 601. of the 3d, quod breve caſſetur, 
becauſe there were 3 aftions in the Loxchoguer | for the ſame ſums. 
Judgment of reſpondeas ouſter was given in C. B. but in error 
B. R. held the judgment well given; for a plea in abatement 
muſt go to the whole, and not to part; and the 3 actions de- 
pending in the Exchequer might have been pleaded in bar of the 
whole. 10 Mod. 285. Hill. x Geo, 1. B. R. Aylwood v. 


Woolley. 


(S. a. 2) Abatement in Part or in all. By Death. 


N aſſiſe againſt ſeveral, the defendant pleaded death of i 
orie named in the avrit before the ⁊urit purchafed ; and 
Thorp upon this being found, awarded that the writ ſhall ** 
but againſt him only; but per Knivet clearly, it ſhall abate 
againſt all, becauſe it is falſe in part, and the plaintiff cannot 
have a better writ againſt him. Br. Brief, pl. 281. cites 23 
— 10. 

Where one is named R. where his name is F. or if a feme 
be _ ſole where ſhe is covert, there the writ ſhall not abate 
but againſt him or her alone; for there a better ⁊urit is given. 
Contra of death before the. writ purchaled, Er. Brief, pl. 281. 
Cites 23 All. 10. 

in treſpaſs. 


3. in ſcire facias out if a fine, by which parcel of the land was 
* with a remainder to the father of the demandant 1a tail, 
after the death of Ro. and Fane his feme, who held this parcel for 
their lives, and other parcel was granted in the fame manner, which 
Jo. and Alice his feme held for their lives, Kc. and by the writ 
the death of all was ſuppoſed. The tenant plended that Alice 
was alive, &c. and it was held that the writ 8 not abate 
but only for this parcel, Thel. Dig. 237. lib. cap. 10. 


l, 32. cites Mich. 44 E. 3. 39. 
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and ſo it is 


Ibid. cites Hill. 14 H. 4. 2a. 


Abatement, 


| (S. a. 3) Abatement in Part or in all. By Join- 
tene Gee. 


| I. JW HERE a parſon and others join in a ſuit for tithes, it may 
| be pleaded againſt the parſon to the writ, and it ſhall 
| abate all the writ againſt all; for the others ought not to join 
with him. Br. Brief, pl. 267. cites 11 Aſſ. 9. 
2. Parcenary in parcel of the part of the demandant ſhall not abate 
all the writ. Thel. Dig. 236. lib. 16. cap. 10. ſ. 12. cites Trin. 
22 E. 3. 10. Brief 384. | 
3. In aſſiſe te tenant pleaded in ber of part, and jointenancy by 
deed of the reſi, and after the plaintiff, becauſe he would not be 
delayc!! of the reſt by the jointenancy, canteſſed the jointenancy, 
and prayed the afliſe of the reſt, and had it; and the writ did 
not abate in all, by the confeſſion of the jointenancy of part. Br. 
Brief, pl. 277. cites 19 Aſſ. 14. 5 8 
4. A writ of debt, and detinue of chattle brought againſt an ablat 
aud his commiagn upon their foint contract and joint detinue, was 
abated for all. Thel. Dig. 236. lib. 16. cap. 10. 1. 23. cites 
Hill. 33 E. 3. Brief 913. | 
5. In treſpaſs of a cidfe broken and of goods taken, jointenancy of 
the part of the plaintiff in the claſe ſhall only abate the writ as to 
the cloſe. Thel. Dig. 237. lib. 16. cap. 10. ſ. 28. cites Mich. 
43 K. 3. 24. Brief 567. | 
Thel. Dig. 6. In affife againſt 2, the one pleaded releaſe in bar, the ether 
237+ lib. 2 fointenancy to the awrit, and the releaſe ⁊cas found for the plaintiff, 
| = = s. and the jointenancy againſt him, and all the writ was abated, and 
| C. and E. the plaintiff recovered no part. Br. Brief, pl. 454. cites 44 
. 
Aſſiſe, pi. 23. cites 44 E. 3- 22. 


begin 


Br. Afiiſe, pl. 9. cites 44 E. 3. 23. S. C. 


(S. a. 4) Abatement in Part or in all. Where 
there are ſeveral Places. 


1 WHERE parcel of the land demanded is in another county, all 
the writ ſhall abate z per Wilby. Thel. Dig. 236. lib. 
| 16. cap. 10. f. 16. cites Mich. 26 E. 3. 68. | 
But ir wrote 2. Where tenements. are demanded in A. and B. if the tenant. 
__ pleads that B. is a hamlet of anither vill not named in the wrt, it 
—_— ſhall not abate but for the portion. Thel. Dig. 236. lib. 16. 


A. the de- cap. 10. ſ. 19. cites Paſch. 29 E. 3. 39. Quere. = 


endant : 
1 may to the writ, becauſe it is brought in A. B. ard C. and no ſuch will as C. in the ſame county» 


And per Ma'tin, it s a good plea to all the writ, without anſwering to the reſidue; for this goes to all 
- the writ, Er. Brief, pl. 6. cites 2 E. 6. 11. - So in treſpaſs in F. and H. the defendant ſaid, 
that mo ſuch will ir bam as H. in the ſame county, judgment of the writ. And by the beſt opinion, 
it gces to all the writ ; tur falſe in parcel is falle in all, and the damages are intire. Br, Brief, pl. 397» 
cites 22 E. 4. 4-—Thel. Dig. 238. lib. 16. cap. 10. ſ. $6, cites S. C.- Br. Deux Plees, pl. 26. 


1 Citcs 22 E. 4. 3, 4+ 8. Co | ; 
3. Where 


«a [wy w# 1 2 


— 5 „ ERS EIEN —— 


Abatement, 


„Where writ of account was brought, chat the defendant was 
his bailiff and receiver in taus plates, whereof the one awas of the 
cinque Ports, and the other guile webe, the writ was _—— for the 
One part, and awarded ( ood for the oth en and 0 aba ate 4 in 2 Art. 
Quod nota, But the caſe was of refceit in P. and parcel of P. was 
zn the cinque porte. Br. br! ef, pl. 86. cites 49 . 


+ 69 


Thel. Dig. 
lib. 16. cap. 
10. pl. 34. 


— 14 accourt” 
againſt one 


as recoiver, 


it was abated. 


for part, and 


Jud: ment given for the reſidue quod computet. 11 Mod. 187. Mich. 7 Ann. B. R. Bithop v. 


Ease. 


4. Aſſiſe in G ret Dunmozo and Little Dunmoy, the tenant ſaid, 
that all the tenements are 7/4 Great D. and demanded judgment 
of the writ. And the o Opin: on was, that the writ ſhall abate, be- 

cauſe it is falſe in part, by which the plaintiſf was en by 
reaſon of the opinion of the court; quod nota bene. Br. Brief, 
pl. 100. cites 8 II. 6. 12 12. 

5. Tꝛus dales and none EW addition being pleaded to] a vill 
named in the writ of account, ſhall abate all the writ. See 
Thel. Dig. 237. lib. 16. cap. 10. ſ. 49. cites Hill, * 21 H. 6. 23. 

6. Dower de libero tenciments in D. and made her dun of the 
third part of the manir of D. and S. the tenant demanded judg- 
ment of the writ, becauſe 20 acres of land Barrel of the manor of 
D. extends inta P. Anda there it was argued | if this plea ſhall abate 
all the writ, or only tor the ſaid 20 acres, and at the laſt by 
award the tenant was compelled to anſwer to the remunaut; quod 
nota. Br. Brief, pl. 28. cites 33 H. 6. 4. 

7. Precipe quod reddat of land in D. S. and W. the tenant 
demanded judgment of the writ, for all te land is in D. at bſque 
hoc that any part of it is in 8. or W. and the demandant ſaid, 
that 100 acres are in D. and 300 acres in 8. and the reſt in W. 
and fo to iſſue. Br. Brief, pl. 32. cites 34 H 6: 46. | 

8. Entry upon the ſtatute of 5 BR. 2.“ for entering into the 
manors of H. P. and S. and one m:ſſuage 100 acres of pofture, and 
20 acres of word, and 40 acres of meadow of the plaintiff in Peckham, 
D. and S. and the d:feadant as to the mancrs Shocks, that he did 
not enter contra formam ſlatuti, and pn againſt him, and to the 
reſt pleaded, that there 17 Laft · Peckham and Weſt Peckham, and 
none without addition, and was found for the fendant, And the 
queſtion was, if the writ ſhall abate in all or in parcel, be- 
cauſe by ſome the manor {hall be intended to be in Peckham, as 
well as the houſe and land; but contra per cur. and that the 


& 79 ] 


manscrs ſhall be intended 1% be wat in themſelves, and the houſe and. 


land in Peckham D. and S. only and not the 1 manors, and therefore 
ſhall not abate but in part; and the plaintiff ſhall have judgment 
for the damages of the entry into the manors, ſor there was 
taken a dver/ity per cur. when the plea goes to the action of the writ 
and when to the ⁊urit only ; for where it goes to the action of the 
writ as above, and where parcel is in ancient demeſne and parcel 
in the guildable, there it ſhall abate for parcel and ſtand for the 
reſt, fo it is in a. manner one bar; but contra where it goes 
merely to the writ, as in action againſt two, the one pleads bar, 
and the other pleads the death of one of the defendants the day 
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Abatement, 


of the writ purchaſed, it goes to all the writ ; note the diverſity 


per cur. Br. Brief, pl. 382. cites 19 E. 4. 6, 7. 


(S. a. 5) Abatement in Part or in all. Where the 
Action is brought for ſeveral Things. 


I. HET F 201. 10 J. by contract and 10 l. by bond, the de- 
fendant waged his law of the contract and denied the bond, 
and he performed the law, and the bond found for the plaintiff, by 
which he was barred of 10 l. and recovered 101. Br. Brief, pl. 
516. cites 3 H. 4. 2. | | 
2. Debt, parcel upon a leaſe for years, parcel fer work, and the 
reſt upon buying of fluff the defendant to the leaſe ſaid, that ne leſſa 
pas, and as ie the work tendered his law, and to the reſt tendered the 
money in court, and to the firſt part the plaintiff maintained the leaſe, 
and to the ſecond refuſed the law, fo that of this he took nothing 
by his writ, and was amerced, and 79 the third part tendered, &c. 
he received it, and took nothing by his writ of thoſe two parts, 
and the iſſue ſuffercd of the other part. And fo ſee that they 
L771] ſhall not abate the writ, and all by the receipt of part pending the 
wWrit; and ſuch matter in debt 38 E. 3. as it was ſaid there. Br, 
Brief, pl. 121. cites 11 H. 4. 55. | 
3. Intrufin of ward ſuppsing 20 acres of land and 8 d. rent io be 
held, Norton prayed judgment of the writ ſuppoſing rent to be 
held, for rent dect not lie in tenure ; but per Hank. the writ is 
good; contra Hill, clearly, for in writ of ward of the heir of the 
meine, where there is lord, meſne, and tenant, the. writ ſhall 
ſay, quod terram ſuam tenuit, and not quod redditum tenet. 
And there by him where ſuch matter comes of the fhewing cf the 
: Plaintiff himſelf the writ, and the count ſhall abate in all, and 
not only in this parcel, and to be good of the land; quod nota 
by the beſt opinion. Br. Brief, pl. 123. cites 11 H. 4. 82. 
4+ In debt, if the count be for arrears of rent-ſervice as to parcel, 
and for rent upon a leaſe for years of the reſidue, by the opinion of 


Babbington all ſhall abate. Thel. Dig. 237. lib. 16. cap. 10. f. 45. 


cites Mich. 10 H. 6. 5. for ſuch action does not lie of rent- 
ſervice at the common law. Quære. 
Detinue was 5. Detinue of tus writings, whereof the one appertained 'to the 
brought ty plaintiſf and the other not, yet it goes but to the action for the 


.* N. ＋ 
| 4 you one, and to the other the defendant anſwered ; for the writ ſhall 


bis count it not abate for all, by the beſt opinion. Br. Brief, pl. 391. cites 
appeared the 9 H. 6. 54. 5 

cne apper- ; 

tained to him, and the «ther appertained te him and bis feme ; and becauſe his feme was not named, it 
was abated for the one and ſtood for the other; quod nota. Br. Brief, pl. 253. Cites 38 H. 6. 24, 25. 


rr 6 fad it was ſaid, that if 209%, dauer or affiſe be brought, 


= and the vrit is general, and the plaint, demand, or count is of 


thorns where things wheresf the action lies of ſome and of fume nit, yet the w—_ 
5 755 ſha 


ws , A _ 2» 


Abatement, 


Mall not abate in all but in parcel, Br. Brief, pl. 495. cites 6 E. 


* | | | 
not abate in all. Quod nota; and this exception was pleaded to the count. 
9 H. 9, 10. — 8. P. Roll. Rep. 307. Arg. cites 22 E. 4. 4+ 9 H. 6. 10. 


writ of dower ſhall not abate tor au, 
able. Quere; ; for Babington derijed it, it ſuch matter be acknowiedged by the plaint ff. 
237. lib. 16. cap. 10. f. 43. cites 5 
7. 4. 22 H. 6. 29. Brief 5.4. 5 E. 4. 39. 18 E. 4. 2b. 


71 
theres 1s nt 
waſte, yet 
the writ ſhall 
Br. Brief, pl. 14. cites 


— S. P. And lo 
by the demard of dower of ſuch thing of which a feme is not dow- 


Thel. Dig. 


MH, 6. 10. 46. 48. 54+ and 10 H. 6. 5. and ſee 8 E. 4. 3. 9 H. 


S2 in waſte in a herſe, ad br. ating of a cuall or pale, where it appears that waſte does mt lie for the 
Toa! or pale, unl'ſs it was eee ,n. the writ hail not abate in all, as if the party had confeſſed tbat bis 


doit had nit latin in part ; 


for otherwile it js here it comes by ſurmiſe in writ or declaration. 


And 


ſo ſee a diverſity between a cone ſſion of the plaintiff, and where the thing comes of the ſurmiie of the 


plaintiff in his writ or declaration. Br. Confeſſion, pl. 18. cites 22 H. 6. 24. 
So in cetment of the cuſtony of lard and body where it lies not of the body. 
cites D. 23 El. and 9 H. 6. 54+ 


7. Where a 7744 is brought for ſeveral ſums, it is in nature of 
2 ſeveral actions; ſo that though it be void as to one, 
enough for the other, it being oly a miſprifion in his ri or count; 
but where one brings an action for two things, and ſhewws by his 
own confeſſion that for the one he had not any cauſe of action or is to 
have another action it is otherwiſe ; per cur. Cro. J. 104. pl. 40. 
Mich. 3 Jac. B. R. cites 10 H. 6. 5. 41 E. 3. 2. 9 H. 6. 10. 9 
H. 7. 3. 21 H. 7. 34. 


the ſtatute ſuch a day, and that he lent 201. 


Arg. Roll. R. 307. 


Where debt 


it is well /” {eral 


ſums i 15 


brought as 
upon the 
ſtatutes of 
uſury for 
40 l. cor- 
ruptive lent, 
EC. againſt 


the form of 
&c. 2gainſt the ſtarute, but ſays not corruptive. 


Tho 


this is ill as to the 20 l. for want of the word corruptive, yet being good for part he ſhail have judg- 
ment for that part, for tis in te nature , i0v5 Jevera! actions 3 and though it be void for one, vet it is 


well enough for the other, being it is but 2 miſpriſfin in bis writ er count. 
, 25 17 


3 Jace B. R. e v. 


8. Where a man brings action for two things and of his own 
ſhewing, it appears that he cannot have action or better 4wo#it for 
one of them, there the writ thall not abate for the wuhole, but ſhall 
ſtand for that which is good; but when a man brings action for 
tus things, and it appears that he cannot have his writ for the 
one thing but may have another in * another form, then the writ 
ſhall abate in the whole, and ſhall not ſtand for that which is 
good. By the Reporter. 11 Rep. 45. b. Mich. 12 Jac. in God- © 


frey's calc. 


G. Hiſt. of . B. 295. cites 8. 2. 
of G. Hiſt, of C. B. 


(T. a) 2 222 one, where it ſhall abate aeg the 


other. 


JT was (aid by Herle, that in treſpaſs, if the writ abates by 
plea Y one as to the form, it ſhall abate againſt all, though 

the others had before pleaded to iſſue. But the one may abate the 
writ as to the matter as by reaſon of miſpriſion of a name, &c. 
Yet the writ "af fland apainft the others. Thel. Dig. 236. lib, 


16. cap. 10. f. 2. cites.6 E. 3. 278. 
2. Pracipe quod reddat again E. and N. and E. ſaid that N. 


ic his villein, and N. ſaid the lite, by which he went ſine die, and 
Vor. I. | 2. ä 


Cro. J. 104. pl. 40. Mich. 


S. P. by Coke 
Ch. J. Koll.. 
Rep. 77. in 
caſe of Bul- 
len v. God- 
frey, 8. C. 
e C. 
ted Arg. 
— 285. 
S. C. 
cited 7 Mod. 


59. Arg. — 


New Abr. 12. the laſt plea, cites S. C. in the very words 


11 


G. Hift. of 
C. B. 204. 
8. P. . 
cordinglx- 


— * * 


—— _ — 
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Me 2 % 
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a 
[1 A 
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— — 


72 


S. P. Br. 
Brief, pl. 
360. cites 
7 E. 4. 10. 
and ſo of ill 
tion. 


Show. 7%. 
S. C. adjor- 
natur. 
Comb, 144. 
S. C. adjor- 
natur. 


New Abr. 
11. in the 


ſame words. 


C 73 ] 


Abatement, 


E. pleaded to the awrit, becauſe now it appears that N. had nothing the 
day of the ⁊brit purchaſed, & non allocatur; for he is tenant to 
the writ, and the other is as diſelaimer, and therefore all veſted 
in the other, by which he was awarded to anſwer. Br. Brief, 
pl. 147. cites 21 E. 3. 14. | 

3. Writ of audita querela may abate againſt ſome of the de- 
fendants for nantenure, and ſtand againit the others. Thel. Dig. 
236. lib. 16. cap. 10. ſ. 15. cites Paſch. 25 E. 3. 41. 

4. Præcipe quod reddat againft 2, 4who waged their law of non- 
ſummans, and at the day the one came and did it, the other made de- 
ault, by which the demandant recovered the maiety, and the writ 
abated for the other moiety ; but *twas faid, that had there been 
view, then by the ley gager of the one all ſhall abate; for the 
one cannot be ſummoned without the other. Br. Brief, pl. 469. 
cites 41 E. 3. 2. 

5. It was adjudged, that miſn»ſmer in treſpaſs of one of the de- 
fendants ſhall not abate the writ, but againit him only, and not 
againſt his companions. Br. Brief, pl. 355. cites 5 E. 4. 2. 

6. In formedon again/t the baren and feme, and two others, the 
tauo pleaded nontenure, and the baron and feme pleaded in bar, and 
were at iſſue, and the other 2 prayed judgment that the writ 
ſhouid abate againſt them; and by two or three juſtices, they 
ſhall not have judgment; for if judgment thall be, the writ ſhall 
abate againſt all; for it cannot abate again/? ſome but againſt all, bu} 
the 2 fhall go quit, and ud continuance fhall be againſt them, nor the 
demandant 1s not compellable to maintain that tenants as the writ 
ſuppoſes, unleſs he will; but by one of the prothonotaries, the 
writ ſhall abate againſt the two. Quod nota. Br. Brief, pl. 335. 
cites 5 E. 4. 125. | | 

7. J. S. brought zreſpaſs againſt A. and afterwards brought tref- 
paſs againſt A. and B. for the ſame treſpaſs ; and they both plead. 
this matter in abatement. It was objected, that if this be a plea 
for A. it is not ſo for B. Holt Ch. J. doubted, but the other 3 
inclined that the plea was good as to both defendants. Carth. 
96. Mich. 1 W. & M. in B. R. Rawlinſon v. Oriett & Benſon. 
8. If there be 2 executors, and one is named of D. and ſays he is 
of C. the writ ſhall abate againſt both, becauſe they are both 
the repreſentatives of one perſon, and muſt both be legally ſum- 
moned ; as they are both but one perſon in the eye of the law, the 
plaintiff cannot proceed againſt the one without the other; but 
in this caſe the other defendant will be obliged to plead, though 
the defendant's plea in abatement ſhall be firſt determined, aud 
if it be found for him, ſhall abate the writ in toto. G. Hiſt. of 
CB. 200. 2 „ | 

9. If there be 2 er more plaintiffs, a ifubility in one of them 
ſhall ſtop the others proceedings on their writ ; for as they have 
made it a joint demand, the defendant, by difabling one of them, 
ſhews the others have no right to proceed; for they cannot all 
recover, and the writ has ſuppoſed Rem all to have an equal 
right. G. Hiſt. of C. B. 204. - | | 


my 


Abatement. 


(U. a) Writ abatable. Made good by what. 


1. IN writ de rationabili parte, the tenant pleaded that t/ yy held 

in common the day of the writ purchaſed; judgment of rhe 
writ;z to which the demandant rep/ied that the tenant held nd in 
feveralty, & c. yet the writ was abated; for it is not like to the 
purchaſe of parcel made by the tenant pending the writ; for in 
this laſt caſe the tenant cannot plead the nontenure of parcel 
the day of the writ, &c. without aſſigning that he is tenant at 
the time of the plea pleaded, and fo the writ ſhall be held for 
good. Thel. Dig. 219. lib. 16. cap. 3. ſ. I. cites Hill. 2 E. 2. 
Brief 780. 

2. If the tenant recovers, and has execution againſ{ a ſirangen of So if a man 
thoſe tenements pending the writ, it is good. Thel. Dig. 219. ins 4 
. | RES h E. 1 1 A L. jy 8 er recipe 
lib. x6. cap. 3. 1. 3. cites Paſch. 8 E. 3. 400; quod reddat 

| : azainſt ano- 
ther, and pending the crit the defendant, <vho had nothing before *, recovers the land in demand 
and enters, there the writ by this is made good. Quod nota by award. Br. Brief, pl. 289. cites 


26 All. 38. 
Ss if he takes a ſurrender of it; per Littleton. Br. Brief, pl. 379. cites 18 E. 4. 18, 19. 


— 


3. But if he comes to the tenements by deſcent, the writ ſhall 7 ES 
| Raym. 


abate. Thel. Dig. 219. lib. 16. cap. 3. ſ. 3. cites Paſch. „„ 

3. 400. and 22 E. 3. 8. and 18 E. 4. 27. and 32 E. 3. Brief cites 4 E. 

290. and 41 E. 25. 3. 5. 2 
: | 4. 26. 

4. It is ſaid that in affiſe arid quare inipedit the defendant may 
make himfelf diſſeiſor and diſfurber, who was nt diſſeiſor nor 
diſturber before the orit purchaſed, &c. viz. by counterpleading of 
the action or title of the plaintiff, but not by delays made in the 
ſuit. Thel. Dig. 219. lib. 16. cap. 3. ſ. 4. cites Mich. 17 E. 3. 

71. and 34 Af. 3. and 44 Afl. 31. 

5. If «writ be brought againſt him in reverſion, living the tenant But where 
for life, and after the tenant for life dies, the writ ſhall not be there 5 re- 
made good; for he is in by title in law. Thel. Dig. 219. lib. 16. 7% . 
cap. 3. ſ. 6. cites Trin. 30 E. 3. 4. and Hill. 31 E. 3. Brief 336. the wrir 5s 


brought 
againſt him in reverſi-ng, and after th: wvrit purchaſed rhe tenart by the curteſy ſurrenders ta bom in re- 
werſien, and dies after the ſurrender, yet the writ is good, notwithſtanding this delcent after the ſur- 
render. Thel, Dig. 219. lib. 16. Cap. 3. ſ. 9. cites Mich. 1 H. 6. 1. 


6. Aſſiſe in O. The defendant /aid that the tenements are in B. 
and not in O. Judgment of the writ, and if, &c. he holds jointly 
by charter with N. nit named, &c. And by the opinion of the 
court, becauſe by the fir/? plea he has pleaded to the afſiſe, and has 
pleaded ill naming of the will as fole party, he has loſt the advantage 
of the jointenancy. Br. Brief, pl. 299. cites 30 Af. 2. 
7. Writ brought againſt baron alone, of tenements which he 
held jointly with iis feme the day of the writ purchaſed, ſhall not 
be made good by the death of the feme pending the writ. Thel. [741 
Dig. 219. lib. 16. cap. 3. f. 7. cites Paſch, 32 E. 3. Brief 290. 


and Mich, 18 H. 6. 26. accordingly. 
| G 2 8. Debt 
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74 Abatement. 
Br. Nona- 8. Debt by J. D. prizr of the friars of 8. The defendant ſaid 


bilitie, * y * . 8. . . g . 
F that after the loft continua uce the plaintiſf reſigned judgment of the 


14. cites S. 0 3 : 5 5 | i : 
C. - Thel. Writ; and dia nt fav, and % vit prior; for it may be that he re- 
. 219. ſigned, and was re-elected before the return of the avrit ; and yet 
10. 18. Cape» CO CE LL Link WES "TEMP 

4 hes the bejt opinion was that it is a good plea. Br. Brief, pl, 134. 
S.C. that cites 9 H. 5. 1. 

writ which 

abates by r:/ignation ſhall not be made good by relation; but adds Quæte. 

If ecion of 9g, Se where a mne ſole brings action, and tabes baron, 20h dies 
"24 nr tg bef. re the writ returned. Br. Brief, pl 4. cites 9 H 

brought wo” 8 * ECW T 7 P * 134. t 9 a 5 I. 
apa: ft 2 feme? and the has a baron, which Lau dies pending the eerit, yet the writ is abatable; for it 
was never good; per Littleton J. Br. Brief, pi. 380. Cites 18 E. 4. 25. 


10. Quære where a man 15 ovut/awed pending his writ, and 
ebtains a pardon pending the writ, Br. Brief, pl. 134. cites 9 H. 
5. | 
A bang 11. Bini purchaſe pending precipe quod reddat makes the writ 
Ktleton. þ al, q+ 45 - 
Br. Brier, Lood. Br. Bricf, pl. 134. cites 9 1. 
pl. 379. cites 18 E. 4. 18, 19. S. P. Arg. Ld. Raym. Rep. 476. cites 41 E. 3. 5. H. 6. 
3.18 E. 4. 26. Zur if writ be brought azainit one who has nothing the day of the writ pur- 
shaſed, and Le offer pirchajes the renem-nrs to bimic!'f and te another jointly, &c. in ſuch cafe the writ 
ie not made good, but it ſhail abate, Thel. Dig. 219. lib. 16. cap. 3. 1. 5. Cites Paſch. 18 E. 3. 
14. | | | 


12. In He of tenements, parcel in franchiſe, and parcel aut, one 
of the tenants demanded judgment of the writ for this cauſe, 
&c. To which the demandant replied, that the zurit was brought 
'' againſt one e the bailiffs of the franchiſe, and fo the writ good; 
to which the tenant ſaid, that this bailiff was diſcharged, and 
another choſe, &c. vet the writ held good, inaſmuch as it was 
well purchaſed. Thel. Dig. 219. lib. 16. cap. 3. 1. 10. cites 
H. 10 H. 4. 9. | 


And it is 13. In precipe quod regdat, if the demandant enters pending the 

1 a zurit, the writ is abateable, but if the fenant re-enters the writ is 
er 2 15 . . . . 

it is a gd good. Thel. Dig. 188. lib. 12. cap. 21. ſ. 22. cites Trin. 4 H. 

maintenance 6. 27. 34 H. 6. 9. and 5 H. 7. 7. 41. 

of the xorit 


againſt ſuch entry or diſſeiſin pleaded, to ſay that the tenant is nw tenant, os is ſuppoſed by the worir, 
Thel. Dig. 183. Eb. 12. cap. 21. f. 22. cites Paſch. 8 E. 3. 388. but ſays, fee that this is denied 


by Fitzh. Paſch. 26 H. 8. 1. 7. 


14. In formedon, the tenant alleged deſcent to him and anoller, 
and that partition vas made between them by prochein amy, and 
this land was allotted to him ; and therefore he prayed aid of the 
other, and that the parole demur; and the other alleged the par- 
tition to be void, becauſe it was by prochein amy ; and therefore the 
other pleaded to the writ, for if the partition be void, the writ 
ought to be brought againſt both : et non allocatur; for by the 
aid prayer, he has affirmed the writ god, per cur. Br. Brief, 
pl. 12. cites 9 H. 6. 5. | 

15. Pracipe quod reddat is brought in S. where the land is in 
D. the tenant accepted the writ, and vouched, and the wouchee 
entered into the warranty, and pleaded in bar, where he might have 


pleaded this matter to the place, and ſo he loſt the advantage; me 
| | - he 


Abatement, Þ 74 


he cannot abate the writ for this miſtake of the vill, becauſe the 
tenant has affirmed it, but for that he might have drove him 
from the place. Br. Brief, pl. 186. cites 22 H. 6. 12, 13. 
16. Where writ 1s abateable, as by jointenancy, ſeveral tenancy, 
miſnoſmen, or by taking of baron by the plaintiff pending the writ, 
and the like, if the party pleads and admits it, he ſhall not have 
writ of error after; but where the writ is abated, as by death L 75, J 
pending the writ, and the party admits it, yet there he ſhall 
have writ of error after; per Pigot and Choke. Br. Brief, 


pl. 379. cites 18 E. 4. 18, 19. 


(W. a) The Order of Pleading. 


5 "JP HERE ought to be good regard, that no word or ſentence 
in a writ be writ before or after another, contrary to the 
uſual form; fed quod habzat in verbis cancellariæ ordinatam dif- 
oſitionem & verborum ordinem; otherwile it ſhall abate. Thel. 
Dig. 104. lib. 10. cap. 12. ſ. 1. cites Bract. 188. 
2. The order of pleading is, Iſt. To the purifdifion. 2dly. And if he 
To the * perſon. 3dly. To the count. 4thly. To the writ, . 
And 5thly. To the ai. And if he fails of any of theſe, he bas am md 


ſhall not go back again. Br. Exception, pl. 1. cites 17 E. 3. 74. the firit C 
matter. Is 


Pleadings, pl. 14. cites 35 H. 6. 12. per tot. cur. Br. Exception, pl. 5. cites 35 H. 6. 11. 


S. P. per cur. Co. Litt. 303. a. accordingly, and that the plea to the perſon muſt firſt be to the 
perſon of the plaintiff, and then to the perſon of the defendant. R. S. L. 3. cites Kitchin 95. 
That the plea to the juriſdiction is called a foreign plea, becauſe it either alleges that the matter ought 
to be tried in another court, or elle refuſes the judges as incompetent, for that the matter in queſtion 18 
not within his juriſdiction. The pleas to the perſon of the plaintiff are there faid to have been 6, viz. 
Villeinage, cutlagory, alin, cut of protection, prefe/7ed in religion, and exicmmurication ; that the pleas 
to the count are for variance betzve:n the ⁊urit or ccunt, or ſpecialty and recerd, and for uncertainty in 
the plaint er cunt : that the pleas to the writ are for variance betwween the <viit and reg fler, uncertainty. 
d'ath of parti.s, miſvoſmr, jcinterancy, and the like: that thoſe to the writ are, where one pleads 
me matter which cvs the plaintiff bad no cauſe ti have that worit breught, but lame ether write Ge 
Hiſt. of C. B. 40, 41, 42. ſays, 5thly to the ation of the sort, and &thly to the ain itfelf in far 
thereof ; and ſays, this is the natural order, becauſe by this order each ſubſequert plea admits the 
tormer. As when he pleads to the perſon of the plaintiff, he admits the juriidition of the court 
for it would be nugatory to plead any thing in that cturt, that has no jurijdiftich in the caſe, When he 
Pleads to the count, he allies that the plaintiff is able to come inta thet court to impiead him, and he may 
there be properly impleaded ; bur in pleading to the count he does nut admit the <orit te be good; yet if 
the count be vitious, the writ is conſequently deſtroyed; for though the writ in itſelf may be good, yet 
it is not purſued: but in pleading to the wwrit he adm.ts the form of the c:unt, becauſe by an objection to 
the form of the writ, he allows the count to be ſufficient in form ; if the writ be good, it is not to any 
purpoſe to object to the form of ſuch writ, if the form of the count be thereupon infuthcient ; but if 
the count be in ſubſtance variant, the defendant may ſhew it any time in arreſt of judgment, becauſe 
the court has no authority to proceed in a matter of ſubſtance different from the original. If a man 
pleads to the ation of the xorit, he all;ws beth the form of the ccunt, and the ⁊orit; for if he admits, 
that if the form of the writ and count were adapted to the plaintiff s caſe, that ſuch form is good and 
ſufficient, ſince to object to the action not quadrating to the plaintiff's caſe, does admit, that if it be 
ruled by the count, that it does allow that the plaintiff has before the court a count in form ſufficient, 
If the defendant pleads in har to the action, he admits the form of the wwrit ard count; for he anſwers to 
the right in demand, and puts that right in iſſue, and thereby admits that there is a ſufficient form to 


put in iſſue; and therefore, though a man pleads non aſſumpſit modo & forma, yet the modo & forma 


does not traverſe the form of the writ or count, but the ſubſtance of the promiſe only; which is the 
true reaſon why you may give another promiſe in evidence different in time and place mentioned in the 


declaration, though not different in ſubſtance. 
* See tit. Courts, alien, &c. and recuſagt (d). 
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Abatement, 
2. Thel. Dig. of Writs, lib. 10. cap. 1. ſ. 21. ſays, fee Mich. 


30 E. 3. 20. how the order is obſerved well; firſt, excommuni- 
cation to the perſon of the plaintiff before full defence made, and after 
to the count, and then to the writ for default of the place in the writ ; 
and after that contra pacem was in the writ, which ought not 
to be, &c. and after t9 the action. 

Ama fh! 4. It was held, that after plea to the writ, a man may plead 


* Nat plead to 5 r . . 4 
the count 79 he matter of the count, Thel. Dig. lib. 10. cap. 1. f. 19. cites 


after piea to Mich. 24 E. 3. 47. 35. 
the writ ; ED 
but as amicus curie 2 man may ſpeco matter apparent in the count. Thel. Dig. of Writs, lib. 10. 
cap. 1. f. 30. cites Mich. 19 H. 6. 10, 11. and 4 H. 6. 16. and H 20 H. 6. 19. 
=6 In devr, the defendant took exciption to the ⁊urit for certain cauſes, and they were ruled 
[ 70 ] againſt him, and after be took exception to the crunt, and was not ſuffered, becauſe he had 
pleaded to the writ before; quod nota, Per Markham, it is matter apparent in the count ; and therefore 
a firarger may aver it as amicus curie, to inform the court for error, by which he was admitted to 
aver it to the court, and not otherwiſe. Quod nota, Er. Exception, pl. 1. cites 19 H. 6. 10. 


| 
wo 


* 


Pleas in 5. By exception to the count the writ ſhall abate; for there is 
abatement no other judgment of it but quod querens nihil capiat per breve 
count fr}, ſuum. Br. Brief, pl. 14. cites 9 H. 6. 10. | 
ard after to 5 | | 

rbe'worit ; but to the matter of the count a man may plead after he has pleaded in abatement of the 
WIits Fin. Law Svo. 363. | | 


6. In waſte in A. and B. the 1ſt exception was 1 the count ; 
the 2d be dales, and none without addition; the 3d that A. is a 
hamlet of B. and the qth that B. is in A. and not a will by itfelf. 
Thel. Dig. of Writs, lib. 10. cap. 1. f. 29. cites Mich. 9 H. o. 


42. | 
T0 het (X. a) Pleas to the Writ. 

gi the con- ; , 

cluſion, ſce | | | 

(C. b) 1. DLEAS to the writ are, 1ſt. Such as are apparent in the 


writ, And of this the defendant may at all times take 
advantage. 2dly. Such as re? upon the defendant's plea, as mil- 
noſmer, jointenancy, nontenure, non habetur aliqua talis villa, 
or over-dale or nether-dale of the place where the action is laid, 
and not of which the defendant is named, unliſ in caſes where 
outlazury lies ; or that the lands lie in A. and not in B. which 
pleas the defendant is bound to take in time, and have a care 
that he be not concluded of them by his general appearance, 
continuance, or imparlance. _3dly. Obſerve, that if the de- 
fendant for matter apparent in the writ, pleads in abatement 
thereunto, that he ſhall both in the beginning and ending thereof, 
pray judgment of the writ, viz. petit judicium de brevi prædiclo, 
&c. but if for matter out of the writ, as excommunication, then 
he ſhall pray judgment in the concluſzon of his plea only. Brown's 
nal. 5. 5 5 
2. Scire facias upon a fine by the heir of him in the remainder ; 
the tenant ſaid that the fine was 70 H. for life, the remainder to 
the father and mother of the os in tail, and that the mother 
of the plaintiff, after the death of the tenant for life, entred _ oy 
| 1 aud, 


Abatement, 


land, and ans ſeiſed by force of the fine, judgment of the awrit ; 
and admitted a good plea to the writ. Qurzre if it be not to 
the action of the writ; and the other ſaid that H. infeoffed his 
mother, and prayed execution. And per Perſey, Kirton, and 
Clapton, /ig 75 4 ſurrender, and fo ſcifted by force of the fine ; 
and if the ſaid H. tenant for life had charged and infeoffed him 
in remainder, yet he thould hold charged for life of the tenant 
for life, and not after; and yet Belknap awarded the writ good. 

uod mirum | Br, Scire Facias, pl. 53. cites 50 E. 3. 6. 

3. Interlining in a bond, and the writ is made according to it, 
hall not abate the writ ; per Thirn. But a raf goes to the 
action, -but the variance by the interlining is to the writ; per 
Hort. Br. Brief, pl. 129. cites 14 H. 4. 18. 

4. Where the tenant pleads the entry of the demandant 
pending the writ, he ſhall conclude to the writ, &c. Thel. 
Dig. 215. lib. 15. cap. 4. ſ. 5. cites 4 H. 6. 27. Mich. 34 H. 
6. 8. and 4 E. 4. 35. 

5. Where a man pleads that the plaintiff is an alien born, or 
a villein, or outlawed, he may chooſe to conclude to the writ, 
or to the action. Thel. Dig. 215. lib. 15. cap. 4. f. 4. cites 
Hill. 32 H. 6. 27. and 10 H. 7. r1. 

6. Annuity of 115. per ann. by preſcription. The de efendant ſaid 
that he held the advowen of D. of him by 115. per ann. which is the 
ame rent, and demanded judgment of the writ, and the defendant 
was awarded to anſwer over; for 7? 7s only argument. Br. Brief, 
pl. 3o. cites 33 H. 6. 34. 

7. In treſpaſs of goods taken, the defendant may ſay that the 
 plairttiff bailed them to him, and ſo he may have writ of detinue ; 
judgment of the writ; this is a good plea; per Choke J. Quod 
non negatur. Br. Brief, pl. 340. cites 2 E. 4. 25. 

8. Plenarty by 6 months of the preſentation of a flranger is no 
plea for the incumbent to plead; per tot. cur. For it is not to the 
writ ; for he does not give a better writ againſt any perſon 
certain, nor it is not te the action; for it does not intitle him to 
the patronage. Br. Plenarty, pl. 9. cites 16 E. 4. II. 

9. In ceſſavit, if the 7enant ſays, that he holds of the plaintiff 
by ſeveral tenures, and nos by one intire payment, this goes to the 
writ, and not to the action; per cur. Br, Ceſlavit, pl. 42. 


cites 10 H. 7. 24. 


(V. a) Pleadings to the Action of the Writ. 


. LAST ſeiſin in writ 0 4. Peſſeſſion doithour title is to the writs 
and by title it is to action in every writ, but in writ of 
right. Br, 1 pl. 16. cites 5. Af. I. 

2. Debt upon a bond by F. T. grocer of L. which words {( grocer 
ef IL.) were interlined in the bond, and Horton pleaded it to the 
writ. Thirn. Ch. J. ſaid, that that which is interlined is only ta 
give addition, and therefore the plea goes to the action, and not 
to the writ, by which he awarded that the defendant anſwer, 
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Abatement. 


contrary to the opinion of Hank. and Hill, two of the other 
Juſtices. Br. Variance, pl. 85. cites 14 H. 4. 18. 

3. Avow T becauſe the plaint iff bad 4 rod of land by Los. The 
plaintiff faid that he held rao houſes by 5 4. abſque hac that he held the 

4 red by 10. Judgment of the avowry, And per Martin, and 
Hull, this is to the action of the avowry, and not in abatement 
of the avowry ; but if he /ays, that the four rod are held by cne 
ſervice, and the two houfes by other ſervices, this is a good plea in 
abatement of the avowry. Br. Avowry, pl. 49. cites 5 H. 5. 4. 

4. Quare impedit quod permittat ipſum preſentare ad eccleſian 

die 5. Weſton demanded judgment of the writ; for the de- 
fendant is parſn of H. and B. is a chapel and parcel of H. and 

_ thoſe of B. take their ſacrament at H. and B. is only a chapel 
of caſc, and has been adjoined, and is parcel of the church of 
H. time out of mind, and demanded judgment of the writ ; and 
per Newton, this goes in bar, and not to the writ, Br. Juare 
Impedit, pl. 76. cites 8 H. 6. 32. 
5 Dn of 2 deeds, the one by which A. leaſed to V. fer life, 
the remainder ts the plaintiff, and the other by which A, releafed all 
his right to the ſaid tenant for life, who is dead. And the beſt 
opinion was, that becauſe the one deed appertained to the 
plaintiff, and the other not, z/ goes to the action of parcel, and not 
only is the writ ; for action may lie in parcel, and in parcel not, as 
of dower of land in common, or præcipe quod reddat of land 
and advowfon, and the like; bas if a man cot Halber that his action 
daes nit lie in parcel, or if it be falſe in parcel, it goes to a 35 
writ. Note the diverſity, Br. Bricf, pl. 18. cites 9 H. 6. 

6. Where a man is outlawed wupn capins ad bine by 
name of . S. of S. and comes by capias utlagatum, and /ays, 
that he was of D. &c. and not of S. if this iſſue be tried between 
the parties it ſhall bind the Ling, and if it be found between the king 
and the party defendant, it fhall bind the plaint F. per Brown 

prothonotary: but ſcire facias was awarded to warn the plain, 
tiff, notwithitanding his ſaying; and by him, if this. matter had 
been pleaded ts the writ before: the outlazory, it had not gone but 
to the writ z 6:17 now after judgment it goes to loſe all, or gain 
all; ſo that now it is peremptory, where at firſt it had gone 
but to the writ if it had paſſed for the defendant z but if it had 
paſſed againſt him, then it had been peremptory on the part 95 
the defendant; contrary on the part of the plaintiff. Br. Pe- 
rempthrys pl. 17. cites 21 H. 6. 21. 5 

7. In quare impedit, where the plaintiff in his caunt makes title 
to the advow/7n appendant, and the 75 ndant ſberus fine levied of the 

miety, fo that the moiety is in groſs, judgment of the writ z and 
it was doubted if this goes to the writ, or to the action. Br. Quare 
Impedit, pl. 10. cites 33 H. 6. 11. 

Put it is no 8. In aff;e by 2, the defendant ſaid that the one is alien born, judg- 
len a. ment, &c. This is to the action againſt him. Quod nota bene. 

per- 2 

ſonal, that Br, Nonabilitic, pl. 51. cites 7 E. 4. 29. | 


the plaintiff 
is an alien born ; contra in action real or mixt. Ir. Nonabilitic, pl. 40. cites 38 H. 8.— 


Denlacn, Wies cites'S, C. 
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9. In debt upon recovery of 101. if the defendant ſays that the Plaiutiſf 
has levied part, it is no plea to the writ, but to the action; per 
Littleton, So of acquittance, Contra it ſcems if it was /evied 
pending the writ. Br. Priet, pl. 486. cites 7 E. 4. 32. 8. P. Br. 


10. As in dower ægainſt guardian, who ſaid that he was not guar- Briet, pl. 
dan, judgment of the writ, and admitted for a good plea to the 1 
action of the writ. Br. Brief, pl. 490. cites ꝙ E. 4. 31. Where it 
appears by the plaintift's declaration, or the defendant's plea, that the plaintiff ought not to have the ſamg 
tut anther <urit, it is in the defendant's ele&7i:n to conclude either to the writ, or to the action of the 
writ; as where dewver is brought againſt a guardian who pleads that he is not guardian, and prays judg- 
ment of the writ. Brown's Anal. 5. - Hcath's Max. 22. in toticem verbis. 


It. It ſeems that he who pleads to the action of the writ, ſhall Ha man 


pleads to the 


conclude to the writ, Br. Brief, pl. 490. +a 
the writ, he may chuſe to corclude judgment of the ⁊vrit, or judgment fi actis; per Fitzherb. and Shelley, 


juſtices. Br, Erief, pl. 492. [488] cites 26 H. $. 1. Br. Prief, pl. 405. [409] cites S. C. 


(Z. a) Pleadings to the Writ, and owes to the Action. 


I. N mortdancgſter by 3 parceners, as to one of them the tenant ſaid 

that ſhe was fole ſeiſed of that which belenged to her portion rhe 
day of the zurit purchaſed, judgment of the writ, and admitted, 
without pleading over to the points of the writ. But it was ſaid 
that he might have pleaded non-tenure of this portion, and if it be 
found, &c. Thel. Dig. 216. lib. 15. cap. 5. ſ. 5. cites 8 E. 2. It. 
Kane, Mortdaunc, 40. & 22 Al. 19. 
2. Injurus utrum, the tenant pleaded that a ſtranger held parcel not S- _ 
named ; and if it be found, &c, that the demandant is feiſed of PIs nga 2h 
fealty of thoſe tenements, Fc. and if found, &c. he ſaid ht is wacked, 
lay-fee, and not franka/moigne, &c. and held a good plea. Thel. _ * 
Dig. 215. lib. 15. cap. 5. ſ. 1. cites 12 E. 2. Juris Utrum 12. tn 


plraded the voucher, that he wvho is wnuched, nor none of his ancſſtors, &. To which the tenant jaid that 
ſeiſed, friſt, &c. And if it be found that not, &c. that the tenrments are his lay-fee, &c. and admitted. 
Thel. Dig. 215. lib. 15. cap. 5. f. 2. cites Hill. 17 E. 2. Counterple de Voucher 112. 

So where the tenant in juris utrum ęleaded mi neſmer of the demandant, and if found, &c. that the de- 
mandunt bas recovered his fealty, and if found, &c. he picaded a ſpecial title, <vith fo bis lay- fee, and mts 
Sc. ail was admitted per cur. Thel. Dig. 216. Ib. 15. cap. 5. f. 9. cites Paſch. 31 E. 3. Juris 


Utrum 3. 
| ; * — 
3. In afſiſe of nuſance, the tenant pleaded that be had nothing in 792 


the place where, c. but only in parcenary with ſuch a one not named, 
& c. And if it be found, &c. he ſaid the plaintiff had nothing in the 
tenements ts which, & c. at the time of the nuſance, but ſuch a one was 
ſeiſed, &c. and prayed that it be inquired by aſſiſe, and ſo it was. 
Thel. Dig. 215. lib. 15. cap. 5. f. 3. cites Mich. 18 E. 2. Aſſiſe 374. 
4. In mortdanceſter, the tenant pleaded nom-tenure of parcel, and if 
it be found, &c. he is ready to hear the recognizance, Thel. Dig. 
216. lib. 15. cap. 2. ſ. 4. cites 2 Af. 10. and that ſo he ought to 
plead; and cites 12 Af. 8. | 
5. In aſfſiſe, one who pleaded miſno/ſmer of himſelf did not plead 
over to the aſjiſe, and admitted. Thel. Dig. 216. lib. 15. cap. 5. 1. 
5. Mich. 5 E. 3. 224. | 
6. In cui in vita of tenements in 3 vills, the tenant pleaded that all 
the land in demand is in one of the wills, and pleaded over in bar 9 
| | ec 
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Abatement. 
deed of the ance/for of the demandant, with warranty, and was re- 
ceived, and the demandant was received to maintain his writ, and 
to reply to the bar. Thel. Dig. 216. lib. x5. cap. 5. ſ. 6. cites 
Mich. 6 E. 3. 290. | | 
7. It is ſaid, that i attain? a man ſhall not plead / freue cit, &c. 


cites Paſch. Thel. Dig. 216. lib. 15. cap. 5. ſ. 8. cites Mich. 8 E. 3. 439. 


Nontenure 14 and 21 H. 6. Maintenance de Brief 23. that in atraint the tenant aded nontenure gene- 
rally, and if found, &c. ler bade made good oath. And /» where tenancy in common wvas picaded to the 
urn, he was forced to pad wer ts the falſe carb. Ibid. cites 27 Afl. 61. 29 All. 9. 


8. Where the tenant pleads nat attached by 15 days, and it is 
found that he was by examination of the bailiff upon his oath, yet 


the tenant may plead over quia nulla pena, Thel. Dig. 216. lib. 


15. cap. 5. 1. 10. cites 22 Aſſ. 19. 

9. In %%, the tenant may plead that he is an carl not named 
earl, without pleading over to the aſſiſe, &c. becauſe it is triable by 
record if he be an earl or not. But otherwiſe it is of abbots, 
priors, &c. Thel. Dig. 216. lib. 15. cap. 5. f. 11. cites 22 Al. 
24. 

384 A man ſhall phad jrintenancy of the part of the plaintiff, and 
miſnsſmer of the plaintiff, without pleading over to the aſſiſe. Thel. 


Dig. 216. lib. 15. cap. 5. ſ. 12. cites 28 Aſſ. 36. _ 
10 


11. In afſiſe, with every plea to the writ that is triable by aſſiſe, he 
cught to plead over to the afjiſe. But a man ſhall plead outlarury or 
excommunication in the plaintiff, «vithout pleading over to the alliſe. 
Thel. Dig. 216. lib. 15. cap. 5. ſ. 13. cites Trin. 40 E. 3. 29. 

12. But in aſſiſe of nuſance before the fheriff in the county, the de- 
fendant /ball plead to the writ matter triable by affiſe, without pleading 
over, if it be found, &c. becauſe the jurors thall not have the 
view but the party himſelf. But before the juſlices he ought to plead 
over, ̃ found, &c. nul tort, &c. or not levied ts riuſance. Thel. 
Dig. 216. lib. 15. cap. 5. f. 14. cites Hill. 5o E. 3. 11. | 

13. In ceſſavit the tenant pleaded that he held by ſeveral ſervices, 
Sec. and as to this parcel, that it was open and ſufficient to his dif- 
treſs, &c. Thel. Dig. 216. lib. 15. cap. 5. ſ. 16. cites Paſch. 19 
L 42. . | 


(A. b) In what Caſes there ſhall not be any Plea in 


Abatement. 


1. IN recordare which removes the plea, the words of the 
1 garniſhment which ſhould be to the plaintiff were to the 


the defendant, by which it was pleaded to the writ, & non allo- 


catur; for pone or recordare cannot be abated ; for the plea is not held 
pen them, and therefore ſpecial writ of garniſhment was awarded, 
for the court is lawfully ſeiſed. Br. Brief, pl. 494. cites 3 H. 


= 2 | 


2. 8 9 V. 3. cap. 31. , 3. No plea in abatement ſpall be ad- 
mitted in a ſuit for partition, nor ſhall the ſame abate by reaſon of the 
death of anyTtenant, | 


Abatement, 


(B. b) What Pleas ſhall be ſaid Pleas in Abatement, 


and what in Bar. 


1. HAT the demandant himſelf is ſeiſed of parcel, may de to the 
. writ or to the action, at the election” of the tenant. 
Thel. Dig. 149. lib. 11. cap. 35. f. 19. cites Trin. 22 E. 3. 8. 
2. Aſſiſe againſt 2. The one pleaded in bar, and the other pleaded 
frintengncy to the writ, and the plaintiff choſe him auh pleaded in bar 
or his tenant, and ſaid that the other had nothing; and fund by 
the aſſiſe that he who pleaded in bar had nothing, and that the other 
aba tenant, And they were in opinion that the plaintiff ſhall an- 
{wer to the jointenancy; and ill by the reporter; for by the ai/- 


elefling of his tenant the writ ſhall abate, as well where each pleads 


in bar ſeverally, as where the one pleads in bar and the other to the writ; 
and after, becauſe the plaintiff could not deny the jointenancy, the 
writ was abated. Quod nota. Br. Aſſiſe, pl. 25. cites 44 E. 3. 23. 

3. A man ſhall not plead entry of the plaintiff pending the writ to 
the awrit, nor acquittance of the debt in writ of debt pending the ⁊urit, 
wnleſs it be pleaded after the laft continuance. Br. Brief, pl. 88. cites 

50 E. 3. 4. per Perley & Hamm, 

4. "Treſpaſs for taking of 20 iron bands for a waggon. Yelrer- 
ton ſaid, that the vill of B. is an ancient vill, in which has been 
held a fair ſuch a day yearly, time out of mind, and the cuſtom is 

that every ane ho brings any thing to the vill to fell, ſhall pay fo much 
to the vill for cuftfom, and that the plaintiff at ſuch a fair brought his 
merchandizes there to ſell, and he os bailiff of the will required him to 
pay his cuſtom, and he refuſed, by which we took the fame goods far cuſ- 
tam, and after he came to us and paid the cuſtom, and we delivered 
them to him, and ſo he was poſſeſfed of them the day of the writ 
purchaſed, judgment of the writ; and he was awarded to anſwer; 
for this is no plea to the writ; for he all have this in evidence to qua- 
lify damages, but ſhall not have it for plea. Br. Treſpaſs, pl. 130. 


cites 19 H. 6. 34. | | 


5 


So of beaſ?s taken, and they come back to the owwner, yet the writ 
Hall be general, and the matter thall be in evidence; and ſo it ſeems 


here that it is a goad plea in bar, but ſhall not conclude to the writ. 


Br. 'Treſpas, pl. 130. cites 19 H. 6. 34. | | 
6. Devt upen an chligation againff A. who demanded oyer of the 


obligation, and had it; and that it appeared by the obligation that 


this A. and one B. were bound, which B. is in full life not named, judg- 
ment of the writ, and ill; for he h ſay in fact that A. and B. 
 avere bound, which B. is in full life, &c, Quod nota by award. Br. 
Pleadings, pl. 139. cites 28 H. 6. 2. 


7. In debt, if the defendant pleads receipt of parcel pending the writ, Contra of #- 
by the beſt opinion this does not go to the writ, but 20 the action of 


this parrel. Br. Brief, pl. 498. cites 34 H. 6. 1, 2. 


8. Debt againſt R. W. late of London, gentleman. Laicon 


_ prayed judgment of the writ ; for the Tozwer of London is within _ 
| Ng 
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ce ipt e Far- 
cel before the 
writ; it is 


falſe in parcel, - Br, ibid. 
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81 Abatement,” 


dan, which is a county in itſelf, and at of London, but is out of the 
juriſdiction of London, and extends into the county of Middleſex ; 
and that the defendant the day of the writ purchaſed, and all times 
after, dwelt in London in the tower of London, abſque hoc that he eben 
davelt in the city and county of London, out of the tower of London, 
& hoc, &c. and becauſe it was pleaded by attorney, and this 
plea is contrary 10 his evarrant of attorney, therefore no plea by 
the opinion of the court. Br. Brief, pl. 347. cites 4 E. 4. 
16, 17. | | 

Br. Dette, 9. Debt upon a bond of a The defendant pleaded, that the 

Pl. 153. Plaintiff had received 51. there pending the wwrit ; judgment of the 

Cites S. C. 0 5 . . ; ; 

Brooke ſays, Writ, & non allocatur, without ſhexving ſpecialty thereof againſt 

quod mi- ſpecialty; for it was held, that it goes in bar for this parcel; but 

Wm if it was merely to the writ, it ſeems there that it ſhall be a good 

plea to the 5 , a 7 

-writ may be plea to the writ. Br. Brief, pl. 361. cites 7 E. 4. 15. 

without ipe- | | | 

cialty; contrary of plea in bar. 

10. In detinue the defendant hid, that the deeds were delivered 
to him by the plaintiff, and by J. B. and his feme, upon certain con- 
ditigns, and prayed garn:/þment, and had ſcire facias returned 
ſerved, and the baron came and demanded judgment of the zurit, be- 
cauſe it 1s of the delivery of the baron and feme made during coverture, 
which ſhall be ſaid the delivery of the baron only. But, per Pig- 
got & Choke, the writ is good; for there is a diverſity between ⁊vrit 
original and writ judicial as here; for ſuch writ of detinue ſhall 
abate, for it is the proper ſuit of the plaintiffs; but this is the 
act of the court, and therefore if it be awarded by the court againſt 

25, where it ſhall be but again}? one, yet it is good againſt the one. 
Br. Brief, pl. 367. cites 8 E. 4. 15, 16. | 

„ Trelpafs again}? M. and R. f 20 ſbecp taken, the deſendant 
Haid, that the property of 10 the time of the treſpaſs ſiippaſed was to 
MM. only, abfque hoc, &c. that it was in both, and that the property 
of the reſt was in R. as above, &c. ab/que hoc, &c. judgment of 
the writ brought by them in common, and a good plea. Br. 
Brief, pl. 369. cites 10 E. 4. 4. | 

12. Ae by the maſier aud canfreres of the fraternity of the Nine 
Orders Angels in B. the defendant faid that no fuch corporation, 
this is in bar, and not to the writ, by which he ſaid, that the 
fraternity was incorporated by the name of maſter anſl conſreres of 
the fraternity of All Saints and the Nine Orders of Angels in U. 
Abſque hoc that it is incorporated by the name as above, and if, 
&c, Nul tort, and this is to the writ, quod nota. Br. Brief, 
pl. 398. cites 22 E. 4. 34. Poe LR 

Thel. Dig. 13. In ſcire facias of 200 acres of land, the defendant pleaded 
_ 192+ lib. 12. g recovery againſt him by A. pending the writ, of 100 acres of the 
T, faid land inter alia; judgment of the writ, and no plea becauſe he 


8. cites S. 
C. | © did not ſay 100 acres parcel of the 200 acres. Br. Brief, pl. 46r. 


-. cites 22. E. 4. 8. 

[82] 14. In debt upon contract, and receipt of part, puis darrein con- 
1 tinuance was pleaded. And it was held to be 2 good plea, he- 
fendant cauſe it might be given in evidence: but if it had been upon debt 
picads pay 13 upon 


Abatement. 
epon ſpecialty, it muſt have been pleaded in bar. Per Holt Ch. J. men of pare 


ui Arrein 


12 Mod. 542. cites 3 H. 7. 3. b. continnance, 


which the plaintiff accepted in bar. Per Holt Ch. J. the defendant could not have pleaded it in abate- 


ment, but muſt have done it in bar. 12 Mod. 541. Trin. 18 W. 3. Pierce v. Packſton. 


15. Formedon again? 4. M. who vouched R. who entered and 
v ehe over W. who eritered and vouched an infant, and after the 
plea was fine die by deiniſe of the king, and re-ſummons was ſued 3, 
the tenant ſaid, that er the plea was put fine die, . N. brought 
formedon againſt him, and recovered by confefjron of the action, and he 
entored que effate he has in the land and had in the life of the re- 
couerar, and the title of the demandant meſne between the title of the 
recoveror and the judgment, judgment of the writ z and was not 
ſuffered to the writ, but in bar by reaſon that it was upon re- 
ſummons. And it was agreed, that recovery upon confeſſion 
had upon elder title, and averred accordingly, is good, notwith- 
ſtanding that it be hu conſeion and cannot be to the writ, for 
it appears that he had purchaſed it pending the writ. Br. Brief, 
pl. 535. cites 5 H. 7. 38, 39. h | 

16. $5 in waſte quas tenet the tenant may plead that he has ſur 
rendored, judgment of the writ, quas tenet. Br. Brief, pl. 543. 


cad 103% 1. 
t7. In annuity till he be promoted to a competent benefice, if the So if the an- 
defendant tenders to him a competent benefice pending the writ and 4 Art 
he refuſes it, this is to the action. Br. Brict, pl. 441. cites 15 mines pend- 
H. 3h 7 ing the writ 
h | is gone, and 
the plaintiff is put to action of debt. Br. ibid. 


18. When a man Pplends a plea which goes to the action of the 
writ, he may chooſe if he will conclude ie the ⁊urit or to the action 
of the writ, per Fitzh. and Shelley juſtices. Br. Brief, pl. 405. 
cites 26 H. 8. 
19. One who had /etters of adminiſtration being ſued as executor In debt 4. 


may plead this in abatement of the writ which named him exe- 4 S. as 
executor, ond 


cutor, &c. Quere. D. 305. b. pl. 61. Mich. 13 & 14 Eliz. r ing 
Anon. | lance ſhe 

: pleaded actis 
non, for that her laren died inteftate and ſhe tec aaminifiration al ſque hc that the is executor or ever ad- 
miniſtered as executor ;z per cur. This plea is only in abatement and not pleadable after imparlance ; 
and judgment for the plaintiff. 2 Lev. 190. Paſch. 29 Car. 2. B. R. Granwell v. Sibly. 

The pleading that he is adminiſtrator is no plea in bar. 1 Salk. 296. pi. 4. Mich. 6 W. & M. in 
B. R. Harding v. Salkill. 
it a judgment be had againſt him in ſuch action, and afterwards he is ſued as adminiſtrator in another, 
he may plead the former ju*gmen: in bar ultra quod, &c. and the cale of D. 305. b. was denicd to 


be law. 12 Mod. 46. Mich. 5 W. & M. S. C. 


20. Two brought debt upon a bond, the defendant pleaded, that 
the bond was made to them and to another, and that ail 3 had an ation 
of debt pending againſt hin, and demanded judgment ſi aftio, Upon 
demurrer 1t was adjudged, that the bond being made to 2, upon 
which they counted, cannot be intended a bond made to 3; and 
if it be a plea it is an abatement of the bill, and not in bar. 

Cro. Eliz. 202. pl. 31. Mich. 32 & 33 Eliz. B. R. Iſham v. 
Hitchcock, 
| 21. In 


82 


S. P. But he may plead this in abatement. And per Holt Ch. * 
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82 4 4 Abatement, 


21. In debt upon bond, the condition was ?o deliver 20 quarter? 
of wheat, defendant pleads, that pendente billa the plaintiff had 
accepted 15 quarters, and demands judgment of the bill, And 
adjudged no plea, for it is callateral and not parcel of the ſum 
contained jn the obligation, and if it be a plea it is in bar and 
not in abatement. And adjudged for the plaintiff, Cro. E. 25 3. 
pl. 23. Mich. 33 & 34 Eliz. B. R. Stone v. Radiſh. 

L 83 J 22. In debt on bond, defendant pleads foreign attachment of 
part pending the bill. This is a plea in bar and not in abatement. 
Cro. E. 342. pl. 21. Mich. 36 & 37 Eliz. B. R. May v. Mid- 
dleton. | | | 
23. There is a di ference between a plea in abatement and a plea 
in bar, for in a præcipe quod reddat it is a good plea that the 
demandant entered into the land after the laſt continuance without 
alleging any eſtate in him; quod fuit conceſſum, per Coke Ch. J. 
And the reporter remarks, that it ſeems fuch plea thall be good 
only in ſuch actions where by intendment the entry of the plain- 
tiff is not taken away, for there by his entry he is ſeiſed in fee 
having a right. Roll. Rep. 322. Hill. 13 Jac. B. R. Loyd v. 
Bethel. | 15 
C:o. J. 507. 24. The plea that there are er tertenanis not ſummoned i 
pl. 19. S. C. good in perſonal actions, but not in real actions; for in real actions, 
— 44 if one tertenant anſwers without the other, he is at no prejudice, 
and it being for more land cannot be recovered againſt him than what he is 
In 2 = ac, ſeiſed of. But in perſonal actions this plea ſhall not be allowed, 
1 e; for the one may be charged with the intire debt. Per Haughton | 
good, but J. and agreed per Doderidge J. & non negatum. 2 Roll. Rep. 
tharth-writ - 4. Mich. 16 Jac. B. R. Michell v. Croft & al. 
ſhould not 
abate, and that the defendant would not anſwer till the other was warned, and therefore adjudged for 
the defendant. 2 Roll. Rep. 54+ favs, judgment was quod breve caſſetur, and that a new writ 
of ſcire iacias ſhould iſſue againft the perſon not ſummoned and the other tertenants. 


S. P. in dedt 25, When a plea concludes in abatement, it is not peremptory 3 
upon bend. but if a plea in abatement be pleaded in bar, it is peremptory. 
Paſch. 16 NE 

Car. 2. E. Allen 65. Trin. 24 Car. B. R. Beaton v. Foreſt. 


R. Sid. 189. | | | 
Burden v. Ferrars. —S. P. in treſpaſs, where defendant pleaded in abatement, that he with ethers did 


the treſpaſ* ; and it was prayed, that though he pleaded this in abatement, yet inaſmuch as he had con- 
feſſed the treſpaſs, judgment final ſhail be given; but the court were of opinion, that it is only a re- 
ſpondeas ouſter, inaſmuch as he had fo pleaded it. Sid. 190. pl. 18. Paſch. 16 Car. 2. B. R. 


Wright Vo Bright. 


26. Twiſden J. ſaid, that it hath been always agreed for law, 
that if debt or trover, &c. be brought for a moiety, and nil 
debet pleaded by the defendant who is a ſtranger, this hath 
made the declaration good. And if ſuch plea as here be pleaded 
& a franger, this is in abatement. And if it be by à zenant in 
common againſt his companion, this plea is in bar; which was 
_— Sid. 49. pl. 11. Mich. 13 Car. 2. B. R. Cole v. Ban- 

ury. 
2 Keb. 503. * If an original bears 7efte before the money is due, it is abate- 
=, 0pm able; but a latitat may be taken out before the money is due, 
. 8. C. yet the party muſt not be arreſted on it before. Vent. 28. Paſch. 
21 Car. 2. B. R. Hanway V. Merry. | 


28. In 


Abatement, 


33 


28. In 7rover the defendant pleaded, that the plaintiff never had In trover 
any thing in the, &C. ni/t conjunttim & pro indroifo with tuo others, 2 J. 
and concluded in abatement, The court held the plea good in bar, S. and him- 
though pleaded in abatement; for the defendant ſhews that the felf were 
plaintiff hath no cauſe of action, and ſo it ſhall be taken in bar. "gg 
2 Mod. 63. Hill. 27 & 28 Car. 2. Stubbings v. Bird & al. others dieds 

and the 


goods came to the defendant's hands, &c, Defendant pleads, that they were joint merchants, and no 
turvivor by law among# them; and fo prays that the plaintiff, as to the joint goods, may be barred. 
Demurrer and judgment pro quær', for though no ſurvivor, yet the pizintiff had right to a purpart, and 
Jeinterancy ought to be pleaded in abatement, and not in bar. 12 Med. 3. Mich, 2 W. & M. Kemp 


v. Andrews. 


29. In debt on a judgment the defendant pleaded in abate- 
ment @ writ of error pending ; upon demurrer and argument it 
was held per tot. cur. to be no plea; and that the law was al- 
ways ſo taken till one cafe in Pemberton's time, when a difference 
was made between ſuch plea in bar and in abatement. But the 
court held it all one, and judgment * for the plaintiff, And after- 
wards it was pleaded in bar, and the plaintiff had judgment. 
Show. 146. Hill. 1 W. & M. Rottenhofter v. Lenthall. 


T2 Mod - 43, 
Mich. 5 W. 
& M. Anon. 
S. P. and 
Holt faid he 
would be 
bound by 
conſtant re- 
ſolutions in 
this court, 
which are, 


that this is no plea in bar or in abatement, though there had been ſome contrary reſolutions in Lord 
North's and Lord Chict-Baron Turner's time, but that was a new notion; and Dolbin and Eyre J. 
(abſente Gregory) agreed; and that there was no difference between its being pleaded in abatement and 
in bar; and thar fo it was 8 W. 3. per tot. cur.—iIn debt Apen a judgment in B. R. the defendant 
pleaded, that after the judgment a 2vrit of error was brought in Cam. Scacc. directed to the Chief 
ſuſtice of B. R. upon which the cauſe was removed before the judges there, where it yet remains un- 
determined, and prayed judgment if he ſhall be compelled to anſwer quonſgue the cauſe be determined there; 
upon which the plaintiff demurred, and adjuilged that the defendant anſwer over; for this is not a ples 
either in bar or in abatement; and ſuch a concluſion quouſque is not good; for it is not like a plea of 
excommunication ; for there he is only ſtopt till the ſentence diſcharged, and the party may have a re- 
ſummons or re- attachment, but the law does not give any ſuch remedy here; and Holt Ch. J. ſaid, 


that this might be pleaded in abatement, but not in bar; for though the plaintiff has commenced þ/s 


action tos ſoon, it is not a reaſon why he ſhould be barred, though it may be a reafon why the ſuit ſhould 
be abated ; but if a ſcire facias in ſuch cafe had been brought, guare exccutionem habere non debet, in 
ſuch caſe a writ of error pending might be pleaded in bar of the executions Skin. 590. Mich. 7 W. 
3. B. R. Rowley v. Ralphſon. | | 

Debt on a judgment in B. R. the defendant pleaded in abatement error depending in the Excheguer 
Chamber, and held good; but if the defendant concludes' non debet reſpondere quouſque, it is not good 
becauſe we have no re-ſummons. 5 Mod. 68. Mich. 7 W. 3. Daſhwood's caſe, 

Lutw. 600. 602. Mich. 11 W. 3. DrN TON v. Evans, S. P. And Powel J. ſaid, that this 
action has been allowed ever ſince H. the fixth's time, and that ſometimes it has been pleaded in abate- 
ment, and ſometimes in retardatione of the ſuit 5 but he ſaid it cannot be good, becauſe there can be 


no certain time for re-ſummons of the party when the judgment ſhould be affirmed, as there is in the 


But no reſolution was given whether the plea was good or not, or what conclufion 
But there is a nota, that in Mich. 9 W. 3. C. B. Ar DpRTD v. HAvENIN c, 
See tit. Superſedeas (B) 


1 

30. In debt on bond, the defendant pleaded that the day of payment 14. Raym. 
i not yet come, and concluded in abatement. Adjudged that it 4 345» 
was no good plea in abatement, for it ought to be pleaded in bar; py... Sag 
for in every plea in abatement, the defendant ought to ſhew the S. C. a re- 
Plaintiff how to bring a better writ, whereas here he ſhews that eee 
the plaintiff ought to have none at all. Comb. 483. Trin. 10 W. ade. 
3. B. R. Owen v. Bulkley. | 

31. If plea to the writ be for any matter appearing in the writ, Pal. 33. pl. 


he ſhall begin it with a petit judicium de brevi, and ſhall conclude 22. S. C. 


accordingly. 


caſe of protection. 
ought to be made. 
ſuch plea was adjudged ill, becauſe it concluded petit judicium de brevi. 
pl. 4. and the notes there. 
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94 | Abatement. 
ed by Holt as jointenancy, nontenure, or the like, the concluſion only, and 
— bl 12 not the beginning of the plea, thall be in ſuch manner; per 
Trin. OW. Dyer, quod Browne conceſſit. Mo. 3o. pl. 99. Trin. 3 Eliz. 
3. in caſe of Anon. | 


32. Whenever a thing which in its nature is a bar happens, and 
3s pleaded puis darrein continuance, it admits of no anſwer; and 
See May this he ſaid was vet lite the caſe of foreign attachment, though 
v. Middle- that has been held to be matter of payment, and therefore a good 
— plea in bar; nor lite the caſe of the demandant's entry into part 

of the land puis darrein continuance; for that is the party's own 
act only per Holt Ch. J. 12 Mod. 541, 542. Trin. 13 W. 3. 
in caſe of Pierce v. Packſton. 
Carth. 243, 33. In replevin, property in a ſtranger may be pleaded either in 
Butcher v. bar or in abatement; for it utterly deſtroys the plaintiff's action. 
＋ Mich. 2 Ann. B. R. 1 Salk. 5. Preſgrave v. Saunders. —6 Mod. 
S.C. Br. S. C.—2 Lev. 92. Wildman v. North. — Vent. 249. S. C.— 
S. C. cited per Holt Ch. J. Carth. 244. 

34. A plea that goes 79 the action, and not to. the perſon of tlie 
plaintiff, ought to be pleaded in bar, and not in abatement ; and 
if pleaded in abatement, it may after a reſpondeas ouſter be 

pleaded in bar. L. P. R. 4. cites M. 4 Annæ. | 

1 Mod. 99. 35. In debt by H. as adminiſtrator to T. F. quoad one bond only, 
. the defendant pleaded in abatement, that adminiſtration was granted 
ket v. Tilty before to F. C. of this bend, which J. C. lost on him the adminiſtra- 
is not S. P. Zion, and is alive, and thoſe letters of adminiſtration in full force, &c. 
*r g Exception was taken that this was matter in bar, and could not 

L 85 Ude pleaded in abatement, becauſe it perfectiy deſtroys all right of 
actian in the plaintiff; whereas in a plea in abatement the de- 
fendant mult always give the plaintiff a better writ z and the dif- 
ference is where it is pleaded in the plaintiff or defendant him- 
ſelf, or in a ſtranger; as if the ſuit is againſt the defendant as 
executor, who pleads that J. C. died inteſtate, and adminiſtration 
was granted to him, this is pleadable only in abatement ; but 
where the plea is, that a ſtranger is executor or adminiſtrator, it 
is a bar. And per tot. cur. accordingly ; and therefore a reſpon- 
deas ouſter was awarded. 2 Ld. Raym. Rep. 1207. Mich. 4 Ann. 
Hackett v. Tilly. | 

36. A man covenanted not to ſue huſband and wife upon a bond 
entered into by the wife during the life of her huſband, afterwards, 
contrary to this agreement, he puts the: bond in ſuit. This cove- 
nant cannot be pleaded in bar, but muſt be pleaded in abatement 
only. Arg. 10 Mod. 162. Trin. 12 Ann. B. R. in cafe of Wil- 
liams v. Miles. | 

37. In debt again}? an heir on the bond of his anceſtor, the 
defendant pleaded infancy, and prayed that the parol demur. The 
court (abſente the. Ch. J. and Lee J.) held this a temporary plea 
in bar, and not in abatement, 2 Barnard. Rep. 145. Paſch, 5 Geo. 
2. More v. Eyles, | ; 


Abatement; 


(C. bp) Concluſion of Pleas in Abatement. 


THX concluſion of the plea of divarce, and ſo not his feme, 
| waved the precedent, which was triable by the certificate 
of the ordinary, and made the concluſion to be triable per pais. 
Br. Waiver de Choſes, pl. 18. cites 30 Aff. 8. 


2. In fermed;n upon grant of a rever/ton, the concluſion ſhall . 


be per formam donat' & conceſs' pred” Thel. Dig. 113. lib. 10. 
Cap. 23. ſ. 15. cites Hill. 50 E. 3. 2. and the Regiſter, fol. 239. 
and if it be per formam doni & finis pred” cites eod. fol. 

3. In forger of falſe deeds, the bill was, that the deed was wrote 
in the time of H. 5. and the publication and proclamation in the 
time of H. 6. and concluded in contemptum domini regis nunc, 
&c. and held good per Martin J. and Weſton Serjeant, but 
Rolf contra. Thel. Dig. 114. lib, 19. cap. 23. ſ. 23. cites 

Mich. 4 H. 6. 4. . 

4. By 8 H. 6. 18 and 19. in London, or other places where 
they have ſpecial grant not to be impleaded elſewhere, there they 
conclude judgment de brevi, and ſhall not conclude to the juri/dic- 
tion. And 38 H. 6. 19. where the defendant's plea doth prove 
that the plaintiff may have another writ in the ſame court, there 
he ſhall conclude to the writ and not to the juriſdiction “; but 
by Priſot 37 H. 6. 24. if the plea be in bar, and the concluſion 
to the writ, it ſhall be taken in bar; and ſo is 34 H. 9. 1 & 2. 
Heath's Max. 33. | 


Gon he hath admitted the writ to be good, The like Jaw if he pleads to the juriſdiction, and con- 


cludes to the writ. Beath's Max 33. 


But contra 
37 H. 6.48. 
in forcible. 
entry, if the 
etendant 
pleads to the 
writ, and 
concludes ta 
the action, 
he ſhall be 
condemned, 
becauſe by 
his conclu- 


* S. P. Br. Bar, pl. 47. cites 37 H. 6. 23. and ſhall not be taken to the writ, according to the 


gonciuhon ; per Priſot, quod non negatur. 


5. He who pleads ſeveral. tenancy ſhall not conclude to the writ, 
but vouch or plead over in bar; and yet the demandant ſhall not 
anſwer to the bar nor to the voucher, but maintain his writ. 
Quod nota, Br, Traverſe per, &c. pl. 70. cites 19 H. 6. 13. 

6. In forger of deeds, if a man pleads in bar, and concludes to 
the writ, or e contra, the court ſhall take the plea as it is; per Pole 
and Porting. accordingly. And per Newton, if a man pleads in 
bar, and concludes to the writ, the court ſhall award that he an- 
ſwer as to the writ, and ſhall compel the plaintiff to anſwer to 

the bar. Br, Brief, pl. 440. cites 22 H. 6. 53. 


[86] 


Br. Eſtop- 


ple, pl. 90. a 


S. P. cites 
1 — 
In affiſe, if 
the trnant 
pleads a plea 
in bar, and 


concludes 


Judgreent of the wwrit, it ſhall be taken to the action, and not to the writ ; per Priſot. Quod non 
negatur. Br. Prief, pl. 234. cites 37 H. 6. 24-— 8. P. Br. Barre, pl. 47. cites 37 H. 6. 


23. per Priſot, according to the concluſion. =, 


If a plea be good in matter, and wants its ordinary concluſion as affirmative, & box faratus eft, &c. 
and eſtoppel prtir judicium ſi ad hoc admitti debet, this is vicious, and the plea not good. Br. Faux 


Latin, pl. 91. cites 22 H. 6. 53. and 37 H. 6. 24. 


7. In affiſe, if the tenant pleads releaſe with warranty, and ſays 
no more, the plaintiff ſhall recover; for he ought to aver his 
plea, and conclude formally. Br. Brief, pl. 440. cites 22 H. 6. 53. 

VoL. I. E 8. In 


Br. Eſtop- 
ple, pl. 90. 


S. P. cites 


S. C. 
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86 Abatement, | 
A man may 8. In debt, if the defendant pleads a plea which goes to the action, 
eee, u and concludes judgment of the writ, yet it ſhall go in bar. Br. Brief, 


conclude pl. 498. Cites 34 H. 6. 1. 2. 
Judgment : : | | 
7 the writ; for if be cannot have action he cannot have writ; per Littleton. Quod non negatur. 
r. Brief, pl. 243. cites 36 H. 6. 18. 
When a man pleads 2 plea which pres to the action of the worit, be way chuſe if he will conclude te 
the qorit, or to the action of the writ ; per Fitzh. & Shelley J. Br. Brief, pl. 405. cites 26 UH. 8. 
But in forcible entry, if a man pleads to rhe writ, and concludes to the acta, judgment fi aftir, and 
the plaintiff demurs, the defendant ſhall be condemned; for by the concluſion the writ is ae. Br. 


9. If one «vrit be brought where it ſhould be anther writ, he ſhall 
conclude judgment of the writ ; but if writ be brought in one court, 
where it ſpould be brought in another court, he ſhall conclude 

* judgment ſi curia cognaſcere velit, Br. Faux Latin, pl. 105. cites. 
38 H. 6. 18. | | | 

ro. But [it] is no plea that 2 acres, parcel of the manor, extend into 
C. judgment of the writ ; and ſo the firſt plea was alſo to the writ, 
as it ſeems, and this is no plea ; for he hall not recover the manor 
in this action, but damages. Contra where the land may be recovered. 
Br. Brief, 215. cites 9 E. 4. 3. | 

IT. If a man cann plead to the writ, unleſs by ſhewing of the 
matter of bar, there he may ſhea it, and conclude to the wiit. Br. 
Brief, pl. 543. cites 10 H. 7. II. | 

12. In debt the defendant may piead outlawry in the plaintiff, and 
conclude to the perſon, and yet the matter gocs in bar, and after he 
may plead in bar alſo. Br. Brief, pl. 543. cites 10 H. 7. 11. 

Tf the de- 13. When a man pleads a plea which goes to the action of the 
fendant # . . . 
pleads a plea Writ, he may chuſe if he will conclude ts the qwrit, or to the action 
75 the writ, of the writ; per Fitzh. & Shelley J. Br. Brief, pl. 405. cites 
1 ooo WS : | 

acki, he thall be condemned; for the concluſion waves the plea to the writ. Contra if he pleads a plea 


_ 2 and concludes jadgment of the writ, this is good. Br. Waiver de Choſes, pl. 31. cites 
3 » 6. 18. 


14. In debt againſt an executor, he pleaded that there was another 
executor living, who had adminiſtered, and concluded judgment ſi 
actio, where he ought to have pleaded in abatement of the bill. 
The plaintiff replied that billa caſſari non debet; and held good, 
notwithſtanding the bar of the defendant would have eſtopped him 
from concluding to the action. Mo. 692. pl. 958. Onely v. 


[87 J Fontleroy. 


Ibid. The 15. In replevin, the defendant made coniſſance, and alleged the 
beider property in H. S. and not in the plaintiff, and therefore demanded 


makes a 


dure if judgment of the writ, The plaintiff demurred generally, and it 
the demur- was adjudged againſt the plaintiff; for it was reſolved that the 


3 defendant has election to conclude his plea in abatement, as here, 


Cro.J. 519. or to plead in bar, viz. Et ſic petit judicium ſi actio. 2 Roll. 
"the >; © Rep. 64. Hill. 16 Jac. B. R. Salkill v. Skelton. . 


does not appear · Mod. 24. pl. 48. Paſch. 28 Car. 2. in C. B. Major & STEBBING v. 


BI DE & HAN, Reſolved that a plea may be a good plea in abatement, though it contains 
matter that goes in bar, and relied on the caſe in 10 H. 7, 11. as a caſe in point, and the caſe of 
Salkell v. Skeiton above; and judgment was given accordingly. —— $, C. cited Arg. Comb. 483. 


16. In 


40 1 Ld. Raym. Rep. 343.—8. C. cited 2 Mod. 63. Per cur. 


| 


Abatement, 87 


16. In debt on bond the defendant pleaded a plea in bar, and Put where 
concluded in bar, whereas the plea itſelf was only a plea in abatement, tn —_ 
and conſequently a reſpondeas outter would in ſuch caſe be ant plrag:d 


awarded; yet per cur. it being pleaded in bar, judgment final in abate- 


ſhall be given, and ſo it was. Sid. 189. pl. 18. Paſch. 16 Car. 2, j"*” _—_ | 
B. R. Burden v. Ferrers. | . 
the trefp.aſs 3 


and it was moved that though he had pleaded it in abatement, yet having confeſſed the treſpaſs, judg- 
ment final ſhall be given; but the court held, that only a reſpondeas ouſter ſhould be awarded. Sid. 190. 
pl. 18. Paſch. 16 Car. 2. B. R. Wright v. Bright. Keb. 715» pl. 41. S. C. and reſpon- 
deas ouſter was awarded. 


17. The nature of a plea in abatement is to intitle the plaintiff 
to a better writ ; but where the defendant fhews that the plaintiff 


hath uo cauſe of action, though he concludes his plea in abatement, 
yet it ſhall be good in bar. 2 Mod. 64. 65. Hill. 27 & 28 Car. 2. 
C. B. Stubbins v. Bird. 

18. In treſpaſs againſt 4 defendants they all appeared, and after 
diverſe continuances 3 of them pleaded the death of the 4th after 
the laſt continuance ; & petunt judicium de brevi & quad breve 
prædict' caſſetur. And upon demurrer it was adjudged ill in the 
concluſion, which ought to be et petunt judicium fi curia ulterius 
procedere vult, and not judicium de brevi & quod breve caſſetur; 
for the writ was actually abated by the death of the other defend- 
ant, and a reſpondeas ouſter was awarded. 3 Lev. 120. Trin. 
35 Car. 2. C. B. Hallowes v. Lucy. | 


3 Salk. 117. 
pl. 3. El- 
wayes v. 
Lucy, .. 
adjudged ac- 
cordingly. 
——Þy the 
courſe of 
the B. R. 
whereſoe ver 
you Come 
mence by 


bill, a praying judgment of the count is a plea in bar; and in that caſe, if you plead in abate- 
ment of the count, you mult net pray judgment of the count, and that the count may be quaſhed ; but 
you muſt pray judgment of bill, and that the bill may be quaſhed. Judgment affirmed. 12 Mod. 133. 


Trin. 9 W. 3. in Cam. Scacc. Leaves v. Bernard. 
19. A difference was taken by Holt Ch. J. upon 33 H. 6. 18. 


that a plea which begins in abatement, though it concludes in bar, is 
a plea in abatement; and that e contra a plea concluding in bar, 
though it begins in abatement, is a plea in bar. Show. 4. Paſch. 


1 W. & M. * Carneth v. Priour. 


If the plea 
be in bar, 
and concludes 
to the ⁊orit, 
it ſhall be 
taken as a 
plea in bar. 


If the defendant pleads to the <orit, and concludes to the action, the plaintiff ſhall have judgment againſt 
him, for admitting the plaintiff's writ to be good by the concluſion of the plea. The like law 
Where the defendant pleads 7 the juriſdiction, and concludes to the ⁊urit. If he pleads ts the action of 


the writ, he muſt conclude to the writs, Brown's Anal. 8. * Comb. 106. 107. 


S. C. by the 


name of CALVT XT v. Pxror, and S. P. accordingly, and that if it ſhould not be fo, yet the plaintiff 


having replied cafſari nen, &c. hath made it ſo, 


20. In debt on a judgment in B. R. it is a good plea in abate- 
ment that error is pending in the Exchequer=Chamber ; but if the 
defendant concludes nan debet reſpondere quonſque, it is not good; 
for B. R. has no re-ſummons : per Holt Ch. J. 5 Mod. 68. 
Mich. 7 W. 3. Daſhwood's Caſe. 

21. In caſe for ſelling a lottery ticket affirming it to be his 
own, whereas it was another's ; defendant pleaded that he bought 
it bona fide, and ſo ſold it; et petit judicium de narratione & quod 
narr. pradicta caſſetur ; plaintiff demurred. The court took this 
plea in the concluſion of it to be in bar; but becauſe it was ſafeſt 
for the plaintiff they gave judgment to anſwer over; ſaying that 
could not be aſſigned for error by the defendant, becauſe it = 

| II 2 or 
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Ld. Ravme. 


Rep. 393. 
S. C. and 


Northey ar- 


Zued that 
petit judi- 
cium de 
narratione 
is always in 


bar in B. R. 
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88 . Abatement. 


and that in for his advantage. 1 Salk, 210. Trin. 12 W. 3. B. R. Medina 


abatement it 
. v. Stoughton. 


Judicium de billa & qued billa caſſetur, and that judgment quod billa caſſetur cannot be given in 


this caſe, becauſe it is not prayed. Holt Ch. J. admitted this true in demurrers, but not in pleas, 
becauſe there it is act᷑ie nen; for a man may plead in abatement of the declaration. Per Gould J. the 
matter of this plea is plainly in bar, it being new matter out of the declaration, and the defendant ſays, 
in quo caſu the plaintiff ought not to have his action, which is in bar. Holt ſaid “, if one pleads 
matter which goes in bar but begins and concludes his plea in abatement, it will be a plea in abatement, 
for it is the beginning and concluſion that makes the plea. But if he begins in bar, though he concludes 
in abatement or vice verſa, it will be 2 plea in bar. | | 

* S. P. by Holt Ch. J. accyrdingly ; quod non fuit negatum. Show. 4, Paſch, 1 W. & M. in 


' Caſe of Carneth v. Prior. 


3 22. The court ſeemed to think that where an ab/que hoc com- 
the Ns - priſes the whole matter generally as abſque tali cauſa, it may conclude 


ticular mat- & de hoc ponit ſe ſuper patriam, 1 Salk. 4. Mich. 1 Ann. B. R. 
ter as e Haywood v. Davis. | | 


tali <var- 
pants, Sc. it ought to be averred. Ibid, 


But if the 23. If one begins in abatement and concludes to the action tis ill, 
Ener i. bar if the plea be nit ſufficient in bar, according to the concluſion 3 
with a gd and if demurrer be to ſuch plea, in that caſe judgment ſhall be 
matter, and againſt the defendant, for his concluſion affirms the writ good. Per 


_ cencludes to Holt Ch. J. 12 Mod. 505. Trin. 13 W. 3. 


the writ in | 
* abatement, it will be well; for the plaintiff cannot have a good writ, if he has not a good cauſe of 
action. Per Holt Ch. J. 12 Mod. 525. cites 36 H. 3. 18. 


24. If a writ be abateable in rſelf, as being for a wrong man, 
defendant may ſay p:?it judicium de billa, becauſe there the action 
is ill conceived ; but where the writ is well conceived but bad far 
miſugſmer, defendant cannot conclude ſo. Per. cur. 7 Mod. 150. 

| Hill. x Ann. B. R. Silveſter's caſe. | 
10 Mod. 25. If a man pleads in form of a plea in abatement that which 
192. B.R. for the matter might be pleaded in bar, this is a plea in abatement, 
Johnſon and . 7 3 | 
Alcham. and ſo vice verſa; for it is the concluſton of the plea and not the 
S. P. matter of it that makes a plea in abatement, or in bar. 10 Mod. 
112. Mich. 11 Ann. B. R. Alice and Gale. | 
26. To a ſcire facias the plea in bar is always concluded by an 
executio non, as in other caſes by an adtian non, 10 Mod, 112. 
Mich. 11 Ann. B. R. Alice and Gale. 
Put if there 27. The concluſion of a plea in bar generally is petit judicium 
- 8 * de narratione ; for where there is either a writ or a bill, the de- 
(which is manding judgment of the declaration is a confeſhon that the 
error) nei- writ or bill is good. 10 Mod. 192. Mich. 12 Ann. B. R. John- 
ther of theſe ſon and Altham, And the form of pleading in abatement is petit 


wo forms * 2 * . 

ae proper, judicium de billa. 10 Mod. 210. S. C. | 

for as to petit judicium de billa it cannot be, there being no bill; nor judicium de narratione, for it 
was not the caſe in the declaration, but the want of a bill that is the error, ſo the plea ſhould be petit 


judiciam fs reſpondere compelli debeat. 10 Mod. 211. B. R. Johnſon and Altham. 


28. In action for ſeveral promiſes, defendant pleaded that he is 
chargeable as bailiff, and therefore the action ſhould have been in 
account, and concludes & ideo petit quod narratio cuſſetur. Per cur. 


[ 89 the plea is in bar, and the difference is where a plea concludes as 


this does, and where it concludes quod billa cafſetur ; for that p 
only 


Tall be received in any court Y rw unleſs the party offering ſuch 


PF 


Abatement, 


only in abatement. Judgment was given in bar. Barnard, Rep, 
in B. R. 45. Paſch. 1 Geo. 2. Felila v. Rawlins. 


(D. b) Rules as to Pleas in Abatement, And what 
is to be done. 


I. WY HERE a man may have a 2writ according to his caſe, he 
mult have ſuch an one, or otherwiſe *tis not good. Arg. 
2 And. 97. pl. 191. Trin. 24 Eliz. in caſe of Arden v. Darcy. 

2. It is a general rule that in all actions where the thing de- 
manded cannot be had, or the perſon againſ} whom the thing is de- 
manded cannot yield the thing, the writ ſhall abate. As in a writ 
of annuity by grantee for years, if the term expires, the writ 
{hall abate. Arg. Leo. 330. Trin. 30 Eliz. B. R. in cafe of Wade 
v. Preſchall. 

3. Where the pleading is ſuch as your writ cannot be good, there 
it is a ground that you ought to maintain your writ ; but if a præcipe 
quod reddat be brought againſt two, and the one pleads non-tenure 
and the other accepts the intire tenancy, abſque hoc, &c. and pleads in 
bar, there you may anſwer to the bar, becauſe there peradventure 
the writ is good notwithſtanding ; as if a writ be brought againſt 
the feoffor and feoffee upon condition, or mortgagor or mort- 
gagee ; and fo there is a diverſity. Goldfb. 98. pl. 1. Mich. 30 & 
31 Eliz. by Anderſon, in caſe of Hazelwood v. Haſelwood. 

4. A plea in abatement muſt be pleaded certainly, Co. Litt. 
203. a. | 

| 1 There needs no plea to abate that which is abated F igſelf. 
See 2 Roll. Rep. 272. Anon, | 

6. Upon a demurrer to a plea in abatement, the faults in the 
declaration cannot be examined. Adjudged. 2 Lutw. 1592. Trin. 
9 W. 3. in caſe of Bellaſis v. Heſter. 


89 


Where ſpe- 


cial matter 


is pleaded te 


writ, the 
plaintiff in 
his replica- 
tion muſt 
only maintain 
bis writ. 


j P. R. Ti 


cites 3 Anne - 


B. R. 


Cited by the 
reporter, 
ibid. 1604. 


— ifter a 


p!:a in abatement there muſt be no exceptions to the declaration. But becauſe it appeared by the 
plaintiff's own ſhewing that he had no cauſe of action when it was brought, the pluries mandamus 
being after Mich. Term begun, and the memorandum of the bill entered generally of that term which 
fault might be ſhewn as amicus curiz, the plaintiff had leave to amend, and judgment was given quod 


reſpondeat ulterius. Carth. 171. Hill. 2 & 3 W. 3. B. R. Rich. v. Pilkington. 


7. One can not plead tawice in alatement. 12 Mod. 230. Mich. 


10 W. 3. Anon. | ö 
8. Where one pleads in abatement another action depending ex 


eadem cauſa, he need not plead all the continuance, but yet he muſt 


ſhew the action is not determined. Per Holt Ch. J. 12 Mod. 578. 


Mich. 13 W. 3. | | | 

9. If excommunication in the plaintiff be tendered for plea in 
abatement, though it be ſigned by counſel, by the courſe of the 
court it is not to be received unleſs it be produced under ſeal, 
though the plea need not mention that it is ſo produced. And 


fo of an outlawry; per cur. 6 Mod. 180. Trin. 3 Ann. B. R. 


Anon. | 
10. 4 & 5 Ann. cap. 16. f. 11. enacts, That no dilatory plea 


þlea, 
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murder 
pleaded in 
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89 1 Aab᷑datement. 


1 plea, do by affidavit prove the truth theresf, or fhew ſome probable 
oo mene matter 10 the court, to induce them to believe that the fact is true. 
was commorant was (Shuford) and not (Shalſord.) It was objected, that this being a dilatory pleas 
could not be received <viihour on ofidavit. Ang the czurt at firtt inclined to that opinion, criminal 
® cauſes not being excepted out or the act (the exception in the act relating only to the preceding 
clauſe;) but the next day they held otherwiſe, becauſe though this plea be for the moſt part dilatory, 
yet in this caſe it is not, becauſe the appeilee muſt plead over, and tne iſſue be joined on that as well 
as upon not guilty, and both may be tried at the ſame time. 11 Mod. 217. pl. 5. Paſch. 8 Ann. 
B. R. Young v. Slaughterford. | 

A plea in abatement, at the original is rot returned, ner pledges found by the plaintiff, was ſet aſide 
for want of an affidavit; and though it was urged that this appeared upon oyer of the original, and 
where ſuch matter appears upon the record (as variance) an affidavit is not neceſſary by this act; but 
per cur. This does not appear on oyer of the writ; for nothing appears but the writ itſelf. 2 Ld, 
Raym. 1309. Mich. 12 Geo. B. R. Hughes v. Alvarez. 


* : 
9 ] 11. Pleas in abatement mu? go to the avhole, and not to part. 
10 Mod. 285. 286. Hill. x Geo. 1. B. R. Aylwood v. Woodley. 


CE. b) Where in Pleas in Abatement the Defendant 
mult give the Plaintiff a better Writ. 


T- coo 1. IN writ of entry, in which the tenant had not entry, unleſs 
ferminum gui by A. to whom B. leaſed, &c. the tenant was received to 
Prei, in plead te the writ that B. did not leaſe to A. without ſaying to whom 
which the te- . . 
rant bad nos be leaſed but iF he traverſes the entry he ought to ſay by whom he 
any unleſs entered. Thel. Dig. 212. lib. 15. cap. 1. f. 1. cites Mich. 14 E. 2. 
For 77 I 7. 1 . 5 . 2 . 
5 + "nfo Brief 817. and Mich. 4 E. 2. Entre 65. 
father of the demandant leaſed à term wobich is paſt, &c. the tenant carnet ſay that he did not enter by 
Fo. without ſbexoing by ro be entered, becauſe it is to the ſecend degree. But ctherawiſe it ſhould 
be, if the plia was ts the firft degree; for then it ſhould be to the action. Thel. Dig. 212. lib. 15. 
Cap» 1. ſ. 3 cites Hill, 6 E. 3. 244- bs 
In rie of entry into wwhich the tenant bad net entry unleſ: by P. to whom Ra. leaſed, ⁊vbo diſſciſed the 
father of the demandant, &c. the tenant was received to ſay that P. did not enter by Rs. without ſaying 
by whom he entered, &c. but the iſſue was taken that Ro. did not leaſe to P. &c. Thel. Dig. 212. 


lib. 15. cap. 1. ſ. 7. cites Mich. 9 E. 3. 480. Quzre, 


2. In writ of a manzr, if the tenant pleads that parcel of the 
manor is in another county, he ought to ſbeau how much is in the 
other county, ſo that the demandant may have a good writ with 
forepriſe. Thel. Dig. 212. lib. 15. cap. 1. ſ. 2. cites Paſch. 
4 E. 5. 137. | | 

And /o where two manors are demanded, the tenant ſhall 
not plead nontenure of parcel of the demand, without ſaying of 
2which manor he pleads the non-tenure. Thel. Dig. 212. lib. 15. 
cap. 1. ſ. 2. cites Paſch. 5 E. 3. 184. | 

4. In dum fuit infra ælatem, ion a demiſe made by the demandant 
himſelf, the tenant was received to plead to the writ, that the 
demandant and anther leaſed to him the tenements, without giving 
other writ, becauſe the plea 2was to the matter of the writ, and not 
to the ore of the writ; by which the demandant to maintain his 
writ ſaid that the other was dead. Thel. Dig. 212. lib. 15. cap. I. 


ſ. 4. cites Hill. 6 E. 3. 245. 296. 
5. In writ of waſte againſt tenant for 4 7 the demiſe of the fa- 
e tenant to ſay that the 
father 


ther of the plaintiff, it is ſuthcient for 


8 Abatement. 
father of the demandant did not legſe to the tenant modo & forma, 


without giving another writ. And ſo it is in dum fuit infra 
tetatem. Thel. Dig. 212. lib. 15. cap. 1. ſ. 5. cites Paſch. 
6 E. 3. 260. 

6. Afﬀiſe againſt A. and B. who pleaded that nan diſſeiſiverunt, 
&c. and it was found that the ſaid B. diſſeiſed the plaintiff, and in- 
| Feojfed A. and that A. did not difſeiſe the plaintiff, by which the 
plaintiif recovered, and was amerced for his falte plea againſt A. 
and h where verdict ſhall be found againſt the plaintiff, and yet 
he ſhall recover. Quod nota; for he cannot have other writ but 
that both difeifrverunt eum, and he ought to name difſeiſor and tenant. 
Quod nota. Br. Verdict, pl. 25. cites 7 Aſſ. 14. 

7. In precipe quod reddat of rent againſt 2, each of them tk ſeveral 
tenancy of parcel of the land out of which, &c. in abatement of the 
writ, and were not received without ſhewing matter by which the de- 
mandant might have another good writ, by ſaying that the rent was 
rent-ſervice or other ſuch like; for if it be rent-charge the writ ſhall 
not abate by ſuch ſeveral tenancy, Thel. Dig. 212. lib. 15. cap. 
1. ſ. 6. cites Paſch. 9 E. 3. 453. he. 

8. Interpleader of nontenure of parcel, he ought to ſheww that he was 
tenant of this parcel the day 4 the plea pleaded. Thel. Dig. 212. lib. 
15. Cap. I. ſ. 8. cites Paſch. 10 E. 3. 497. 7 | 

9. In writ of waſte againſt tenant for life upon demiſe made by the 
plaintiff himſelf, the tenant was received to /ay that the pam and 
his feme leaſed to him, &c. Judgment of the writ, 4vithout ſaying in 
certain vhat ate he had by this demiſe, &c. becauſe the plea was to 
the matter of the writ. Thel. Dig. 212. lib. 15. cap. 1. ſ. g. cites 

Trin. 10 E. 3. 525. | 9 5 | 

10. In dower of the 3d part of a manor in ſuch a will, the tenant 
was received to plead to the writ, that parcel of the manor extended 
into another vill nat named, &c. without ſhewing how much extended 
itſelf into the other vill; for it is ſufficient to give a good writ 
without giving a good demand. Thel. Dig. 212. lib. 15. cap. 1. 
{. 10. cites Trin. 17 E. 3. 44. 

II. Detinue of a writing of tool. in which A. was obliged to the 
plaintiff, which was delivered to the defendant by the plaintiff and A. 
upon certain condition in indifferent hands, and the condition is broke of the 
part of A. The defendant jaid that a writing of a greater ſum was de- 
livered to him by them, upon condition contained in an indenture remaining 
in the hands of the defendant, abſque hoc that he received a ꝛuriting of the 

ſum in the count, and a good plea, though he des not ſay of what ſum; 

for he pleads it to the action. But if he had pleaded it zo the writ, he 
ſhould ſhew what ſum, to the intent to give a better writz and the 
iſſue was entered that he did not receive writing of ſuch a ſum as 
the plaintiff counted, Priſt, and the others e contra. Br, Charters 
de Terre, pl. 27. cites 21 E. 3. 30. 

12. In debt the ſpecialty wwas obligari ad reddendum compotum, &c. 
The defendant demanded judgment of this writ, becauſe he ought to 
have writ of account, &c. Sed non allocatur 3 for the plaintiff may 


chuſe the one writ or the other. Thel. Dig. 213. Ub, 15. cap. 1. 


H 4 1. 1 


TOO NA — 


e re Ar 
Þ wood 


Abatement. 


f. rs. cites Mich. 28 E. 3. 98. and Paſch. 42 E. 3. 9. and ſes 


Paſch. 41 E. 3. 10. | 
13. The brit vas of tenements in Dale and Sale. The tenant 


ſaid to the curit, that Sale is a hamlet of Down, &c. without ſaying 
bow many of the tenements were in Sale, &c. but the tenant after- 
wards e the plea. Thel. Dig. 212. lib. 15. cap. 1. ſ. 11. 
| cites Paſch. 29 E. 3. 39. | | 
But in tref- 1.4, In treſpaſs of goods taken, the defendant may ſay that he had 


9 them of the delivery of the plaintiff, judgment of the writ, inaſmuch 
the defend- as he gave the plaintiff writ of detinue, Thel. Dig. 213. lib. 15. 
ant ſaid that cap. 1. ſ. 16. cites Mich. 43 E. 3. 30. 16 H. 7. 3. and Mich. 2 E. 


the plain: 
* if 4. 26. a : ; 
the berſe for 20d. to ride to ſach a place, &c. and concluded to the acts. Thel. Dig. 213. lib. 
25+ cap. I. ſ. 17. cites Mich. 1 H. 5. 13. And in treſpaſs of gecds carried atuay, the defendant 
ſaid bat ene Ro. cuat poſſi ſſed of the goods, and made the plaintiff andene Alice bis executors, and died, after 
obeſe d:ath Alice cas ſole p2jſiſſed of the grads, and made the deferdant ber executor, and dicd ; after wheſe 
death the defendant feurd the goods among other gecds of the ſai Alice, and tcok them for ſafe-ke;ping ty the 
uſe of the piaintiff, &c. judgment of the wwrit ; for he ought to have writ of detinue, &c. But it was held 
that ze plea is to the action. Thel. Dig. 213+ lib. 15. cap. 1. ſ. 17. cites Paſch. 7 E. 4. 3- Quære. 
Ts - * » Yxe. in worit of maintenance againſt Ro. Poynings of Poynyngs, the 
„ defendant ſaid that he was never of Poynyngs, without ſaying of what 
3c. it is no vill he war the day of the writ purchaſed, and held good. Thel. 


Pica for the Dig. 213. lib. 15. cap. 1. ſ. 12. cites Mich. 11 H. 6. 13. 
Jay that M. is a great , containing in it ſeveral wills, &c. without ſaying in certain of what will he ir, 
and ſo give a better writ. Thel. Dig. 213. lib. 15. cap. 1. ſ. 12. cites Faich. 5 E. 4. 1. b. and fo it. 
is where addition is of a pariſh which contains ſeveral vills. And in debt æubere the addition is of 
fech a will, er late of fuch a vill, it is no plea to ſay that be was never abiding at ſurb a will, x0.hout jay 
ing at what will be wwas abiding. I hel. Dig. 233+ lib. 15. cap. 1. f. 13. cites Mich. 33 He 6. 38. 

Thel. Dig. 16. If a man pleads non-tenure, or no ſuch vill, &c. or no ſuch 
x 1 vill in rerum natura, he ſhall not give the plaintiff a better writ; and 
13 cites 8. in ſeveral other caſes e contra. Br. Brief, pl. 496. cites 33 H. 6. 38. 
E. 17. Where one pleads entry pending the writ, he ſhall not give a 
[ 92 ] better writ, and ſuch like, &c. Thel. Dig. 213. lib. 15. cap. 1. ſ. 14. 

cites Mich. 34 H. 6. 8. | 
18. Treſpaſs by G. of goods taken. Jenny ſaid, before the plain- 
tiff any thing had, L. as poſſeſſed ut de propriis, and made I. his feme 
end R. his executors, and died ; and E. married the plaintiff, and was 
covert at the time of the treſpaſs, and after E. died, and fo the action 
eught to have been brought by R. the other executor who ſurvived, not 
named: judgment of the writ. And it was held no plea to the 
writ, becauſe he did not give the plaintiff a better writ ; for R. and 
the plaintiff cannot join in action. Br. Brief, pl. 386, cites 20 E. 

4. 18. 

25alk. 601 19. Judgment ſhall not be to abate a writ, but where the plain- 


F. in 8. C. tiff may have a letter. G Mod. 226. Mich. 3 Ann. B. R. in caſe of 
23 2 Adams v. Tertenants of Savage. 
54. S. P. in caſe of Mitchell v. Crofts & a', 


. 


42 20. Every one that will abate the plaintiff's writ, muſt give hin 
3" yer. abetter. Brownl. 139. Mich. 5 Jac. in caſe of Thompſon v. 


112. in Collier. 
8. C. And therefore if defendant be ſued by the nam: of E. J. barenet, it is not enough 
for him to ſay that he is not a baronet, without ſhrwing what le is, Ld, Kaym. Rep. 117. Trin. 4 
Ann. Warbes v. Iiby., | | 

21. When 


Abatement, 


21. When the defendant pleads a matter which gives the plaintiff a 
Better writ, he ſhall abate the other; as if treſpaſ be brought by one 
tenant, the defendant may plead that he was tenant in common with 
a ftranger ; for this falſiſies the plaintiff's demand, and ſhews that 
he has no right to the action he has commenced, G. Hiſt. of C. 


B. 204. 
(F. b.) When to be pleaded. 


1. A FTER errors are aſſigned, and the tenant has replied thereto, 
he cannot plead in abatement of the writ of error. Thel. 
Dig. 209. lib. 14. cap. 15.f. I. cites Paſch. 3 E. 3. 81. 

2. A writ was abated for want of form after non-tenure pleaded, 

and ruled over. Thel. Dig. of Writs, lib. 10. cap. I. ſ. 18. cites 19 
E. 3. Brief 244. „ 
3. Præcipe quod reddat again/? 3, who made default, and at the 
grand cape they came, and every one alledged ſeveral tenancy of parcel, 
and tendered their laav of non-ſummons. Per Belk, You ſhall not 
have plea to the writ before your default ſaved, and may take 
this matter by proteſtation; and becauſe the demandant did not 
deny the ſeveral tenancy, Mombray abated the writ. Br. Brief, 
pl. 142. cites 38 E. 3. 28. | | 

4. If a man pleads that a ffranger has recovered the land in de- 
mand againſt him after the laſt continuance, judgment of the writ, he 
ought to ſay that the recoveror had execution, tor otherwile it ſhall not 
abate the firſt writ which was brought againſt the tenant, Br. 
Brief, pl. 16. {bis) cites 9 H. 6.41. a 
5. Debt again}? J. B. citizen of York, and does not give to him will 
nor addition, if he appears and pleads, and is convicted, he cannot 
plead this in arreſt of judgment; for the fatute is, that the writ 

fall abate by exception of the party; and therefore becauſe he did not 
plead it, he has loſt it. Br. Brief, pl. 500. cites 35 H. 6. 11. 

6. Entry ſur diſſeiſin of rent, the defendant pleaded bar of rent- 
charge, and the plaintiff made title of rent-ſervice by tenure ; to which 
the defendant ſaid, that pending this writ the demandant had diſtrained 
for the ſame rent-ſerwice in the ſame land, and of the diſtreſs is yet ſeiſed, 
judgment of the writ. Per Pigot, by the bar he has affirmed the 
writ; and by all the juſtices he ſhall have the plea to the writ ; for 
it may be that the demandant has tao rents out of the ſame land; and 
when the demandant has made title to other rent which is not in 
bar, the defendant ſhall have a new anſwer to it, and may plead to 
the writ of this rent, Br. Brief, pl. 373. cites 12 E. 4. 10. 11. 

7. As in treſpaſs the defendant pleads bar, the plaintiff aſſigus the 


 Freſpaſs in a new place, the defendant pleads jointenancy in it with 


a ſtranger, or tenancy in common. Br, Brief, pl. 373. cites 12 
Z. 4 10- It. - | 

8. Where a man appears as attorney for a corporation which is miſ= 
named, and imparles, they ſhall not plead miſnoſmer in abatement of 
the writ aſter, notwithſtanding that he has not put in his warrant 


for the court ſball compel him to ſbeau warrant, and if the party comes 
and 
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93 Abatement. | 
and tenders to diſallow him, it ſhall not be admitted; but he ſhall have 
action upon the caſe againſt the attorney; and the corporation was 
not ſuffered to put warrant in according to their true name. Quod 
nota, Br. Garrant de Attorney, pl. 15. cites 15 H. 7. 14. 

9. A man ſhall not tate advantage of a plea in abatement of 
the writ after a plea in bar, where it does not appear to the court 
that the writ ought to abate; but where it does appear to the 
court that the writ ought to abate, there the court ex icio ought 
to abate the writ, though the party admits it by pleading in bar. 

| Roll. Rep. 176. Paſch. 13 Jac. B. R. Anon. 

_ _ 10. In an indebitatus aſſumpſit againſ{ an executor of F. S. the 

* defendant appeared and imparied, and afterwards pleaded in abate- 

held, that ment of the writ, that J. S. made ether executcrs not named. Upon 

nn t demurrer, exception was taken that this plea is not good after 
pied in imparlance, becauſe it is of a thing in the defendant's knowledge, 

abatement and ſo might have pleaded it before; and cited 35 H. 6. 36. 

wo mp And Jerman J. abſente Roll, held this exception good; for by 

183. Hill. the imparlance he had admitted the wurit goed, and ordered him to 


23 &24 plead in chief, niſi, &c. Sty. 220. Trin. 1650. Blackden v. 


Car. 2. B. arv 
v. Cowper. The defendant pleaded after a general imparlance, that ſhe was covert with one V. 


and prayed judicium de billa; this is ill, and a reſpondeas ouſter was awarded. 2 Keb. 143. pl. 16, 
Hill. 18 & 19 Car. 2. B. R. Linch v. Beale. | 

S. P. in indebitatus aſſumpſit, that before the action brought ſhe was married, and her huſband 
Hving, and not named, & petit judicium ſi ipſa ad actionem præd' reſpondere debeat. Judgment was 
quod reſpondeat ouſter, becauſe the plea was only in abatement, and not pleadable after imparlance. 
Lutw. 22. Pafch. 3 Jac. 2. Bartelot v. Burton. 5 | 


L940 Ii. No plea in abatement ſhall be received after a reſpondeat 
oufter; for then this would be pleaded in infinitum. G. Hiſt. of 


C. B. 151. cites 2 Saund. 41. 

In f.rmedn 12. After a view there can be no plea in abatement, unleſs 
nlexdin ſuch as ariſes upon the view. 3 Lev. 219. Trin. 1 Jac. 2. 
abatement C. B. Dinghurſt v. Batt. 
after the | | 
view, unleſs it be a ling 2vbich cometh upon the view. Kitch. of Courts 426. cites 41 E. 3. 39. 
40 E. 3. 25. 

ul ca after view, the tenant cannot plead in abatement, that ſame of the degrees were omitted ; for 
it is not apparent to the court. Kitch. of Courts 426. cites 49 E. 3. f. 20.— gut he may plead 
artient demeſne after the view ; for it may be that parcel in the town is ancient demeſne, and parcet 
frank-fee, and it cometh upon the view to know that. Kitch. of Courts 426. cites 50 E. 3. f. 9. 

In formedon where there is matter apparent in the 2b i, to dbate it he may plead it after the view. 
Kitch. of Courts 426. cites 11 H. 4. f. 70. 

After the view one cannot plead n ſuch tetun, but he may ſay that the tenements are in another crunty, 
for that cometh upon the view ; but after che view he cannot plead to the juriſdiftion, yet he may plead 
that they are in C. and that they are impleadable there, and demand judgment of the writ, and not judg- 
ment, I the court will take conuſance. Kitch. of Courts 426. cites 7 H. 6. f. 39. So in 
doxwer of a freebold in D. and S. after view one cannot plead no ſuch toron of D. for he is eſtopped of 
that, for that he hath knowledge of the town before the view; but he may plead jointenancy and non- 
tenure, which comes upon the view, Kitch. of Courts 426. cites 19 H. 6. fo. 10. 

Formedon of a houſe, and in the percleſe of the wit, theie is a bouſe and mead:no ; and after view the 
tenant cannot fhew this in abatement, for it is but a ſurpluſage, Kitch, of Courts 426. cites 44 E. 3. 


f. 14. 


2 Show. 13. In aſſault and battery, the defendant imparled ſpecially, 


= pl- c. and after making a full defence? pleaded outlawry in abatement ; 


adjudged in and upon a demurrer a reſpondeas ouſter was awarded, Lutw, 
BR 29% 5. Trin. 35 Car. 2. Gawen v. Surby. 
Cam. Scacg. for the plaintiff; for after full defence the plea was too late, 


14. If 


Abatement, 


14. If one will plead in abatement, he muſt do it Befere the 
rules are out, and {hell not have till effergns of next term for it; 
and formerly the courſe was to give rules for pleading generally, 
and after they were out to ſerve rules peremptory; per Cur. 


x2 Mod. 522. Trin. 13 W. 3. Anon, 


has nat time till next term to plead in abatement, But only till che rules are out; but if it 
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If declara- 
tion be de- 
livered be- 


fore Craft. 


Animarum 


or men. 


Paſch. the 
defendant 
be d:livered 


after that time, the defendant has till the eſſoign- day of the next term to plead in abatement ; per cut. 


Though a declaration be delivered as of a term before, yet if the rules of pleading be not cut, one may 


plead in abatement the ſubſequent term; per cur. 12 Mod. 304. Anon. 


15. If a declaration be delivered the laſt day of a term, the de- 
fendant ſhall have 4 days in a ſubſequent term to plead in abate- 
ment; and if a declaration be delivered the laſt day of a term, 
as of a precedent term, the party ſhall have 4 days after the actual 
delivery of the declaration to plead in abatement. But judge 
Powell faid, one could not plead as of a precedent term without 
imparlance; to which Mr. Clarke anſwered, he might enter it 
upon the poſi-roll without any 1nparlance, and then the plea is of 
that term of which the declaration is. 7 Mod. 62. Mich. 1 Ann. 
B. R. Fith v. Horner. jp | 

19. And note, the declaration muit be as of that term in 
which bail is filed, and the defendant in another term is not 
bound to accept a declaration as of a term precedent. And 
Mr. Clarke faid, that though by conſent the defendant does accept a 
declaration the laſt day of Trinity Term as of Hilary Term, yet he 
ſhall have 4 days in Michaelmas Term to plead in abatement. 

7 Mod. 62. Mich. 6 Ann. B. R. Fith v. Horner. | 

17. Marriage after ſuit in inferior court commenced, is plead- 
able in abatement in the ſuperior court, after removal; but the 
courſe of the court is to move the matter to the court upon the 
return of the habeas corpus, and the court will grant a pro- 
cedendo. 1 Salk. 8. pl. 20. Mich. 6 Ann. B. R. Hetherington 
v. Reynolds. 

19. Nothing ſhall be pleaded in abatement a 2d ſcire facias 
upon a judgment that was plcadable in the action; for it would be 
unreaſonable he ſhould diſable the plaintiff from having execu- 
tion, ſince he admitted him able to have judgment; all matters in 
and before the awrit muſt be pleaded in abatement, for no advantage 
can be taken of it by error. G. Hiſt. of C. B. 208. 


(G. b) Plea to the Writ after other Plea pleaded. 


1. FN afjiſe after that the tenant has pleaded in bar, he cannot 
= waive it, and plead that the tenements are in another vill, nor 
other plea to the ⁊urit. Thel. Dig. 209. lib. 14. cap. 14. f. 1. 
cites 1 Aſſ. 17. | 
2. In aſſiſe of rent, the tenant pleaded hors de ſon fee, &c. and 
the defendant after would have pleaded miſngſmer of his name. 
And if, &c. to the aſſiſe, and was not ſuffered becauſe he had 


pleaded in bar before. And fo it ſeems that he who pleads in 
| 11 ” bar 
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cordingly. 
— 80 


after ſuch 


Abatement. 


bar in aſſiſe may waive the bor, and plead to the affiſe nul tort, but 
not miſnoſmer, nor no other plea to the writ, Quod nota, Br, 


plea he hall Aſſiſe, pl. 111. cites 3 All. g. 


not plead 


that the plaintiff is ſciſed of parcel. Thel. Dig. 209. lib. 14 cap. 14. ſ. 7. cites 30 Aff. 12. 


3. In treſbaſs by baron and feme of treſpaſs done 15 the one and 10 


| the other, the defendant pleaded not guilty, and after the court 


abated the writz becauſe the feme ſhall not recover damages for 
the treſpaſs done to the baron. Thel. Dig. 209. lib. 14. cap. 14. 
ſ. 13. cites 3 E. 3. It North. Brief 737. 

4. Thel. Dig. 88. lib. 10. cap. 1. ſ. 7. ſays, it ſeems by the 


opinion of Mich. 1 E. 3. 139. that where the defendant pleads 


a plea which goes to the action, and concludes to the count, and waives 
it, or is ruled over, he ſhall plead another plea to the writ. 

5. And he who pleads miſugſmer and over to the aſſiſe ſhall not 
be ſuffered to plead in ber afterwards, becauſe he has pleaded to 
the aſſiſe before; quod nota bene. Br. Aſſiſe, pl. 111. cites 
3 Aſſ. 9. | i 

6. The writ of land in Dale and Sale, and the tenant after the 


vie tu pleaded the releaſe of the anceflor of the demandant in bar for all, 


but the releaſe ſhewed did not comprehend any land but in Dale only, 


and after the tenant would have pleaded that all was in Dale and 


[96] 


nithing@n Sale and was not received. Thel. Dig. 209. lib. 14. 
cap. 14. ſ. 3. cites Trin. 6 E. 3. 273. | 
7. After the tenant has pleaded to the count in the form of eſplees 
and ruled over, he was received to ſhew that there was not any vill 
named in the writ, by which it was abated. Thel. Dig. 89. lib. 
10. Cap. 1. ſ. 12. cites Mich. 7 E. 3. 361. 5 
8. After the tenant had pleaded in bar he was received to ſay 
that the writ was without date ; for it was Aguſti where it ought 
to be Auguſti. Thel. Dig. 209. lib. 14. cap. 14. f. 4. cites 
Mich. 10 E. 3. 533. | 
In writ of entry diſſeiſin made to the grandfather of the 
demandant, thoſe words { que clam effe jus & hered' c. were 
left out. But it was held that after plea to the action the de- 


fendant could not ſhew this omiſſion in abatement of the writ ; 


becauſe there was matter ſufficient in the writ without thoſe words 
of form. Thel. Dig. 209. hb. 14. cap. 14. f. 15. cites 21 E. 3. 


18. 32. and adds Quzre, and ſays, ſee the New Nat. Brev. 


fol. 21. | 
10. If the plaintiff in avoaury prays aid, and has the aid, he 
Hall not plead in abatement of the augwry after; for the aid prayer 


- and voucher are in lieu of bar, and for bringing a bar, and 


therefore it is contrary to the order of exceptions to plead in 
abatement after it; quod nota, Br. Exceptions, pl. 7. cites 


3. 26. 27. 51. 52. 


11. In bill of treſpaſs containing diverſe treſpaſſes, after that the 
defendant had pleaded he was not received to ſay, that a thing 


dne out of the county was ſuppoſed to be done by the bill, &c. Thel. 


Dig. 209. lib. 14. cap. 14. ſ. 5. cites Trin. 27 E. 3. 82. 
e 8 ä 12. In 


Abatement, 


12. In oyer and terminer of the raviſbment of an heir in ward, 
the writ was rapuit, where it ought to be cepit & abduxit, &c. 
If the defendant pleads to the action he ſhall not plead this 
matter to the writ, for the writ is affirmed. Thel. Dig. 209. 
lib. 14. cap. 14. f. 6. cites 29 Aſi. 35. 

13. In debt againſt baron and feme and another upon contract made 
during the coverture ; for the feme it was ſaid, that a feme covert 
cannot make a contra, judgment fi actio, and for the baron, and the 
third «vas pleaded the [are matter to the vurit, and were not re- 
ceived, by which they pleaded to the action. Thel. Dig. 209. 
lib. 14. cap. 14. ſ. 8. cites Hill. 34 E. 3. Brief 923. 

14. Debt againſt tw02, the one came, and the other made default, 
ſo that exigent was pronsunced againſt him, and the plaintiff counted 
upon a joint contract or cauſe, there he who appeared was com- 
pelled to anſwer, notwithſtanding that he alleged he ought not 
to anſwer without rhe other becauſe it is upon a joint obligation, 
by which the defendant pleaded the death of him who is outlawed 
| before the exigent proncunced ; and becauſe the other could not 
deny it the writ was abated by award after he had pleaded that 
he ſhould not be compelled to anſwer without the other; and the 
reaſon ſeems to be becauſe the plea of the other was not recorded. 
And with this agrees 41 E. 3. 1. that in account againſt 2, if 
the one dies or be outlawed the other ſhall anſwer for the whole; 
Nota. Br. Reſponder, pl. 4. cites 40 E. 3. 26. 

15. In writ againſt an Fo/?ler after plea in bar pleaded, the 
defendant was received to thew that the plaintiff by his count 
had not ſhewn that the defendant was a common bgſeler, upon which 
the writ was abated. Thel. Dig. 209. lib. 14. cap. 14. ſ. 14. 
cites Hill. 11 H. 4. 45. | 

16. In waſte againſt Beatrice, who was the feme of the earl 
of Arundel, firſt the exception was taken 79 the count in the afſign- 
ment of the waſte, and after to the name f dignity of the defendant, 
inaſmuch as ſhe was not named counteſs, and then to the form of 
the writ by which waſte was ſuppoſed in hominibus and not 
exihum, and laſtly no ſuch vill. Thel. Dig. lib. 10. cap. 1. ſ. 26. 
cites Trin. 2 H. 6. 11. „ 

17. After that the defendant has pleaded to the form of the ad- 
dition, he may plead that he was c:mmorant at another place abſque 
hoc, & c. Thel. Dig. lib. 10. cap. I. f. 27. cites Mich. 4 H. 
6. 4. x 
18. Where a man pleads to the writ, or prays in aid, and the 
demandant demurs thereupon, if it be adjudged againſt the tenant he 
ſhall not plead newly to the qwrit, nor pray in aid; per Fulthorp. 
Thel. Dig. of Writs, lib- 10. cap. 1. f. 31. cites Hill. 22 H. 
6. 46. | | 
: 9. In writ againſt 2, if the one pleads to the writ, and the 
other to the action, he who pleads to the action cannot reſort to 
the other plea to the writ. Thel. Dig. 209. lib. 14. cap. 14. 
ſ. 16. cites Paſch. 11 H. 6. 42. 

20 In ſcire facias out of a fine, if the demandant does not ſhe by 
the writ, or in the roll, how he is couſin to his anceſtor, the tenant 

after 
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after pleading in bar, and admittance thereof, may plead this 
matter in abatement of the writ, and it thall abate by judgment. 
Thel. Dig. 209. lib. 14. ſ. 9. cites 38 H. 6. 4. 20. 22. 

21. In attaint the defendants pleaded guad bomum & legale 
fecerunt ſacramentum, and afterwards they would have pleaded 
variance between the writ of attaint and the fit record, and were 
not received. But it was ſaid that it ſhould be otherwiſe if the 
record be in the ſam? court. Thel. Dig. 209. lib. 14. cap. 14. 
{ 10. cites Trin. 9 E. 4. 24. Quære. 

22. In treſpaſs of a cloſe broken, after plea in bar, and new n- 
ment made by the plaintiff, the defendant may plead to the writ 
that the plaintiff has nothing but in common with ſuch a one not named, 
&c. Thel. Dig. 209. lib. 14. cap. 14. f. 11. cites Mich. 12 E. 
4. 11. | 
23. In writ of entry of rent the tenant pleaded in bar a rent- 
charge, and the plaintiff made title to a rent-ſervice, and after the 
tenant ſaid that the demandant took diſtreſs pending the writ for the 
fame rent, and of this diſtreſs he is yet ſeiſed ; and held a good plea, 
after the plea in bar, by all the juſtices. 'Thel. Dig. 188. lib. 12. 
cap. 23. 1. 4. cites Mich. 12 E. 4. 11. 

24. If an 4% in treſpaſs be made of land in A. and the de- 
fendant does not take exception to the writ, but pleads over, he 
cannot plead in abatement of the writ afterwards. 2 Roll Rep. 


175. 176. Arg. | 


(H. b) In what Caſes the Defendant may plead ſeve- 
ral Pleas to the Writ, one after another. 


I. E CEPTIONS out of the ⁊urit lie after the exceptions which a 

man may have by view of the aurit; per Shard, who pro- 
nounced this as a rule. And there, after an exception taken % the 
drm of the writ, and ruled over, the defendant was admitted to 


- plead that there was anther writ pending of the ſame thing, &c. 
Thel. Dig. of Writs, 88. lib. 10. cap. 1. ſ. 6. cites H. 3 


The orig. 
is pur ceo 


de) 


. 70- | 

2. In der the demand was of the 3d part of a manor, and of 
a meſſuage, & c. The defendant pleaded that the houſe was parcel of 
the marr, &c. and demanded judgment of the demand; and it 
was awarded no plea; and yet the tenant was admitted after- 
wards by the court to plead miſnoſmer of the vill, &c. viz. nut 
tiel will, &c. For it was faid that he had pleaded to the matter 
of the demand, and * therefore his plea to the demand was 
matter in fact, & dehors, &c. as I think. But it was granted 
there that a man ſhall plead in afſiſe to the plaint, and after to the 
2orit. Thel. Dig. 89. lib. 10. cap. 1. ſ. 9. cites Mich. 4 E. 3. 166. 

3. In writ of 4va/te again tenant for years, upon leaſe made by 
the plaintiff to ene V. who leaſed over to the defendant for the ſame 
term, &c. The defendant pleaded in abatement of the writ, that 


the demiſe was made by the plaintiff te one A. and awarded no ples: 


Abatement, 


And after the defendant would have pleaded non-tenure, and was 
not received. Thel. Dig. 89. lib. 10. cap. 1. f. 10. cites Mich. 
5 E. 3. 228. 

4. In juris utrum the tenant, after plea taken to the form of the 
writ, and ruled over, pleaded to the juriſdiftion that the land was 
ancient demeſne, but the jury was awarded to inquire if the land 
be frankalmoigne or lay-fee only. Thel. Dig. 89. lib. 10. cap. 1. 
ſ. 13. cites Hill. 8 E. 3. 373. 

5. In writ of aiel of an office, the tenant took exception to the 
writ, inaſmuch as it was nt brought in any vill; and after was 
received to take another plea to the writ upon cauſe apparent in the 
_ eorit, viz. the ſuppoſal of the ſeiſin in demeſne of an office, 
which ought to be only ut de feodo. Thel. Dig. 89. lib. 10. 
cap. 1. f. 15. cites Mich. 8 E. 3. 424. 

6. In ſeire facias out of a recovery againſt a prior, after miſnoſmer 


of himſelf pleaded, he was received to plead hat he is ſucceſſor to 


him againſt whom the recovery paſſed, not named ſucceſſor, by which: 


the writ was abated. Thel. Dig. 89. lib. 10. cap. 1. ſ. 17. cites 
Mich. 16 E. 3. Brief 656. | 5 
7. In formedon in reverter the tenant pleaded non-tenure, and 
was ouſted, inaſmuch as this writ was purchaſed by Journies ac- 
counts; but he was afterwards received to falſify the deſcent, as 
to ſay that another not named was iſſue in tail who ſurvived, and 
held the eſtate. Thel. Dig. 89. lib. 10. cap. 1. f. 16. cites Mich. 
a8 K 3-48. - | 
8. In formedon in remainder, after age had, and oyer had of the 
deed of remainder, the tenant was received to plead non-tenure ; 
for the ſhewing of the deed is only to make the demandant an- 
ſwer. Thel. Dig. 89. lib. 10. cap. 1. f. 20. cites Hill. 26 E. 3. 
57. and ſays, contra it was held of jointenancy Hill. 45 E. 3. 2. 
9. In writ of entry againſt baron and feme, ſuppeſiug that the feme 
had not entry, unleſs by, &c. Exception was taken to the writ 
that the entry of the baron was not ſuppoſed with the feme, and 
ruled over, &c. The tenants were received to plead matter, 


which proved that the writ ſhould be en le poſt, for the firſt aroſe 


upon matter apparent in the awrit, Thel. Dig. 89. lib. 10. cap. 1. 
{. 22. cites Mich. 39 E. 3. 33. 

10. In quare impedit de prebenda wocata major pars altaris in 
ecclgſia de. Sarum, the defendant pleaded to the writ that there were 
ſeveral collegiate churches of divers ſaints in Sarum, and alſo 2 Sa- 
rums, Wc. ſcil. New Sarum and Old Sarum, Oc. that the plaintiff 
does not ſpecify in which church or vill the prebend was. It was held 


by Finchden, that after this plea the tenant cannot plead to the 


writ by monſtrans ht the writ does not make mention of what ſaint 
' the church was, as he ought, becauſe the ft plea was matter in 
_ Thel. Dig. 89. lib. 10. cap. 1. f. 23. cites Paſch. 40 
. 3. I7- | 
= Wafte againſt M. late wife of Thomas earl of A. the defend- 
ant pleaded to the writ becauſe ſhe wwas a counteſs not named counteſs, 
& non allocatur ; for theſe words (late wife of Thomas, earl) 


imply that ſhe is a counteſs, unleſs ſpecial matter be ſhewn to the 
| contrary 3 
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contrary ; for writ præcipe Thomas earl of A. and M. his wife is 

good, by which ſhe pleaded yet to the ⁊urit, becauſe it is fecit vaſtuns 

in domibus & hominibus, where it ſhould be exilium in hominibus, 

ſcil. villeins, & non allocatur; for the writ ſhall be general. 

And fo in dower, it ſhall be de libero tenemento, and ſhe ſhall 

have ſpecial declaration of villeins, by which the pleaded further 

to the writ, becauſe it is brought in A. B. and C. and no ſuch vill 

as C. in the ſame county. And per Martin, it is a good plea to all 

the writ, without anſwering to the reſidue ; fer it goes to all the 

writ. Contra ꝙ H. 6. 42. if he ſays that there are two C.'s and nome 

without addition, for there, there is ſuch a vill with addition, and the 

plaintiff ſhall recover by view of jurors, note the diverſity. And 

© Br. Dilz- ſo ſee here that the defendant al have * 3 pleas to the writ one 

tories, pl. 3. offer ancther ; but it does not appear if any of them were pleaded 

ens >. C. and demurred to, and adjudged after demurrer. For quære then 
if ſhe ſhall plead it again. Br. Brief, pl. 6. cites 2 H. 6. 11. 

12. But it appears 3 H. 6, 5. that if a man prays aid of the 

king, and the cauſe is not ſufficient, but he is put over; yet he may 

allege new cauſe and fo infinite, in one and the ſame term, contra 

after adjournment ; and quære if the ſame law be not upon pleas 


to the writ, for in 3 H. 6. 1. he ſhall have ſeveral pleas to the 
writ likewiſe. Br. Brief, pl. 6, 
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— — ant himſelf, or Garniſhee “, Vouchee, &c. 

(K. 

But in 1. F* quare impedit againſi baron and feme, the plaintiff would 
25 5 _ have abated his own crit by the death of the feme to extort the 


parceners, damages, and was not received, for the baron prayed writ to the 
_—_ was biſhop for himſelf. Thel. Dig. 196. lib. 13. cap. 9. f. 1. cites 
received to . | . 

6:ber <vas dead, and to pray that the writ be abated, and that he might ſue a new writ. Thel. Dig. 
196. lib. 13. cap. 9. ſ. 2. cites Mich. 38 E. 3. 42. | 


But Mich. 2. If a man fees that his writ is abateable, he may pray leave 
— to acquire a better writ to have advantage in the ſecond writ 45 
mandante:n- Fournies accounts. Thel. Dig. 197. lib. 13. cap. 9. ſ. 6. cites 
Led that b - Journies Accounts 23. . 

ee. aſch 34 1 counts 23 

as net tenant; and prayed leave to purchaſe a better writ, and could not, but the writ was abated, 
Thel. Dig. 197+ lib. 13. cap. 9. f. 7. | 


3. Formedon againſt A. who wouched E. who entered into the 
warranty and wuched D. and proceſs returnable Octavis Michaelis, 
at which day D. came, and ſaid that T. had brought formedon againſt 
A. the tenant, and had recovered by action tried, _—_— of this 
writ ; and he ſhall have the plea clearly, per Finchden juſtice ; 
for he is in place of the tenant, and the tenant himſelf cannot 
now have it, for he is out of court. Br. Brief, pl. 506. cites 
41 E. 3. 10. 11. 


„ | | 4. In 


Abatement, 

In quare zmpedit for the king where it was found for the de- 
ee the opinion was, that the ki g could not abate his own 
- eorit, notwithitanding that there was matter apparent to abate it. 
Thel. Dig. 196. lib. 13. cap. 9. f. 3. cites Mich. 3 H. 4. 2. for 

the plaintifF. ſhall never be regctved to ſuggeſt a thing to the court, 
which ſhall abate his own writ. Per Hank. ibidem. Queere. 

5. But in recapticn it was moved, per Fulthorpe, hat the Plain- 
ri was dead after the lafl continuance, and prayed leave to acquire 
a better writ by which the writ was abated.. Thel. Dig. 196. 
lib. 13. cap. 9. f. 4. cites Hill. 11 II. 6. 17. 

6. In forcible entry agu 2, the one made default after impar- 
lance, and the other pleaded to iſſue, and after the pl: aintiff came, 
and ſaid that he who had pleaded to iſſue was dead, and prayed writ 
to inquire of damages againſt the other at his peril. Thel. Dig. 
197. i 1 cap. 9. 1. 5. cites Hill. 1 

7. In replevin, the e. in aid ſhall not plead in abatement 
of the writ or avowry, unleſs as amicus curie to inform the court 
for error, per tot. cur. Br. Brief, pl. 499. cites 34 H. 6. 8. 
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S, of the 
garniſbee in 


det i- ues for 
it ſeems that 


Nene can 


Plead to the ⁊ofit but the party ts the original, by whoſe death the writ may abate. Br. Prief, pl. 499. 


Cites 34 H. 6. 5. 


8. Baron and fem? are jointenants. Action is brought againſt 
the baron, who makes default, the wife cannot be received, not 
being party to the writ. But the re. erſioner may be received 
and plead joiuntenaucy in abatement of the writ. Mo. 242. pl. 381. 
Mich. 29 Eliz. C. B. Cane's Cafe. | 


(K. b) Ex Officio. In what Caſes. 


I. Nerr by the juſtices, That where declaration, indicſ ment, 
&c. is 22 cient by matter apparent, the court ought ex 
officio to ſee it in pain of error, as indictment of conſpiracy 
wanted e hear, day, ant! place where it ⁊uas d» ones and was of in- 
priſonment of certain perfons till they ſPould make fine, & c. whereas 
this ſounds in oppreſſion, and not in conſpiracy; and becauſe they 
condemned him, it was reverſed by writ of error. Br. Office 
* &c. pl. 5. cites 24 E. 3. 74. 
. Writ was lis & heire, inſtead of 1 & Leredi, and abated 
—— gur. Br. Office del &c. pl. 6. eites 4 , 8 
3. Formedin as couſin and heir of the donee, and did nat fhew 
how couſin in the writ, but in the count ; and therefore the writ 
was abated ex officio curiæ after the view. And therefore it 
ſeems that the party is paſt pleading to they writ. Br. Oſnice del 
&c. 7 2. cites 12 H. 4. 1. | 
In formedon it was ſaid, That the court ex officio ought to 
i the writ, if it appears to them by a thing apparent that it is 
not good, as by falſe Latin, want of form, &c. notwithitanding 
that the demandant makes default ; and the matter was that it 
was rex Hiberniæ, in _ writ for dominus Hibernie, and the 
Vol. I. c 1 I eſſoignee 
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eſſoĩgnee or ſtranger as amicus curiæ may ſhew it. Br. Office 


del &c. pl. 6. cites 4 H. 6. 16. 

5. Writ of debt may be abated or adjudged upon matter appa— 
rent without demurrer tendered by the defendant, viz. the action 
was againſt the executor, upon fimple contract of the teſtator, 
who might have waged his law; and therefore Littleton awarded, 


upon appearance of the plaintiff's attoruey to the action, that the 
pon app P Y | 


plaintiff take nothing by his writ. Quod nota. Br. Othce del 

| Ke. pl. 4. cites 15 E. 4. 25. 
3Keb. 565. 6. Scire facias brought by an adminiſtrator, rœffed 12 Feb. upon 
Pl. 5. S. C. cer of the letters of adminiſration after imparlance, it appeared 
that the letters of adminiſtration bore date 26 March afterwards, 
whereupon defendant pleaded it in abatement ; the plaintiff de- 
murred, becauſe a plea in abatement could not be after an impar- 
lance ; but it appearing upon the record that the plaintiff's writ was 
before the cauſe of action, the ſame was ex ofhcio abated ; per cur. 
2 Lev. 197. Trin. 29 Car. 2. B. R. Harker againſt Moreland. 


S. P. For 7. There cannot be a demurrer in abatement; per Holt Ch. J. 
dee e 6 Mod. 195. Trin. 3 Ann. B. R. Anon. 


ment be extrinfick, the defendant muſt plead ; if intrinſick, the court will take notice of it themſelves. 
1 Salk. 220. pl. 7. Trin. 3 Ann. B. R. Dockminique v. Davenant. 6 Mod. 198. S. C. 
accordingly ;. and the court faid they would turn all ſuch demurrers into bars, though Eyre quoted 
Wimnishk v. WIL LOUGHBY in Plowd, a precedent of a demurrer in abatement, 
C. B. 203. Is. P. and cites S. e. 


S. P. Per 8. Where it appears to the court from the writ it/e!f, that it 


cur. 29282 ought to abate, the court ex officio ought to give judgment againſt 
ant admits the plaintiff, though the defendant does not plead in abatement. 
P 8 


the writ Arg. 10. Mod. 170. 
and count. 8 of, | | 
Br. Actious ſur le Case, pl. 41. cites 11 f. 4. 45.—8. P. Per cur. accordingly, though the party 


admits it by picading in bar. Roll. Rep. 176. pl. 13. Paſch. 13 j:c. B. R. F 


ti donot 9. But if it does nat appear in the qwrit it is otherwiſe. Arg. 10. 
obſerve this 3 k F | 


Rep. 2. but fee 2 Roll. Rep. 272, 273. Hill, 20 Jac. B. R. in an anonymous cot. 


(1012 (L. b) Where it is only in Delay, or Peremptory. 


1. CON USANCE was demanded by the mayor and bailiffs of 
Coventry, and they ſhewed a charter to this purpoſe, that 
if the demandant in a plea of land counterpleads the franchiſe, and 
the tenant joins with the claim of the franchiſe, and it is found 
againſt the franchiſe, the demandant ſhall recover the land; but 
if it be found againſt the demandant the writ ſhall abate. Jenk. 
18. pl. 32. cites 20 E. 3. and 35 H. 6. 54. | 
2. If a man pleads a plea in abatement of the writ, or of avowry, 
which is demurred to, and adjudged ngainſt him why pleads it, it is 
not peremptory, but a reſpondeas ouſter. Quod nota. Br. Pe- 
remptory, pl. 6. cites 48 E. 3. 10. | 


3. And it _ taken pon excommunication is peremptory. 


Sid. 252. Cites 3 H. 4. 3. 


SF - 4. In 


—6 . Hitt, or : 
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4. In præcipe quod reddat, if the tenant pleads to the writ, and 
the demandant demurs, and the matter is adjourned to another 
term, this is not peremptory for the tenant, but hall be awarded 
that he anſwer over. Quod nota, per Newton, Fulth. and Port- 
ington. Br. Peremptory, pl. 20. cites 22 H. 6. 55. 

5. If a demurrer is joined upon plea to the juriſdiction, to the 
_ perſon, to the 2717, upon view, upon aid, upon voucher, upon Migu, 
though adjourned to another term, and adjudged againſt the 
fendant, it is no more than a reſpondeas ouſter. If the ple to 
the writ upon ue joined be found for the tenant or defend , 
the writ ſhall abate. If it be to the perſon, or action or juril- ic 
tion, and is found for the demandant or plaintiff, he ſhall recoy .c 
the thing in demand. Jenk. 306. pl.-82. | 

6. Upon counterplea of view, reſceit, efſorgn, or aid, and found 
for the tenant upon e joined, the writ ſhall not abate, but 
view, reſceit, eſſoign, aid oly he be axvarded. Upon counter- 
plea of voucher, if found for the tenant upon nJue joined, judg- 
ment ſhall be that voucher Hall fond, if for the demandant that 
demandant ſhall recover the land. The law intends greater delay 
and expence upon * trial by jury than upon demurrers; and if 
upon any of theſe pleas there be a trial by jury, and 1t be found 
for the demandant, he ſhall recover the land. Jenk. 306. pl. 82. 


7. Pracige quod reddat of rent of diſſciſin done te the father of 


| the demandant, the tenant. pleaded to the «urit that the demandant 
himſelf Was 4050 ; to which the demanaant faid, that he was not 
ſeiſed to which the tenant ſaid, ts this you hall not be received, for 
at another time F. S. brought treſhaſs againſt you, in which you juſtts 
fied, becauſe your father avas ſeiſed of this rent, and made title by 
preſcription, aud that be died ſciſed, and you were ſeiſed, and for the 
rent arrear diftrained upon which you were at iſſue, which plea is yet 
pending and fo demanded judgment it he ſhall be received to 
tay that he was not ſeiſed, &c. upon which the demandant de- 
murred; and upon long argument it was adjudged no eſtoppel, 
as appears 33 H. 6. 7. and 50. And 1t was adjourned and ar- 
gued three terms; and the demandant prayed ſeiſin of the land, 
and that this demurrer may be peremptory to the tenant z and 
by Priſot and the beſt opinion, becauſe it zs only to the aTion of the 
writ, and not in ber of the action, nor in diſproof of the titie of the 
demandant ; therefore it is not pereiiptory by demurrer, but a ru 
deas ouſter. Br. Peremptory, pl. 1. cites 34 H. 6. 8. 8 
8. If plea in abatement of writ of replevin be confeſſed by the 
Plaintiff, or adjudged agginj? him by demurrer, he ſhall have a new 
replevin. But contra upon plen in bar ; or it plea 75 the writ be 
found againſt bim by jury upon the iſſue, he ſhall not have a new 
replevin ; for it is peremptory. Note the diverſity. Br. Peremp- 
tory, pl. 2. cites 34 H. 6. 37. 
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34 II. 6. 82 


* . P. Pr, 
Peremptory, 
pl. 1. cites 

24 H. 6. 8. 
and 58 E. CL 


20s 


The direr- 
ſity is where 
the plaintifF 


dewurs on a 
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plea inabate- 
ment, and 
where he 


goes to iſſue upon it; for if they go to iſſue upon ſuch plea, and it is found againſt the defendant, it is 
peremptory, and he ſhall loſe the land, &c. but upon demurrer it is not peremptory, but only a re- 
ſpondeas ouſter. Per. Williams J. Quod nota, Yelv. 112. Mich. 5 Jac. B. R. in caſe of Thomp- 
ſon v. Collier. Brownl. 138. S. C. ſeems a tranſlation from Velv. S. P. by an Ch. J. 
All. 65. Trin. 24 Car. B. R. in caſe of Beaton v. Foreſt. S. P. acc:rdingly cf a plea to the 
writ generally, in caſe of demur:er adjudged or found againſt the defendant, that it ſhall only be a 


reſpondeas ouſter, and likewitc that it is contra upon a plea in bar. Dut if the plea be tiiable by certi- 
| I 2 ticate 


* 

49 
t of 
: 44 

14 

74 

$34 

: 

: 

: 
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ficate of the ordinary, and he certifies again(t the defendant, the judgment ſhall be a reſpondeas ouſter 5 
rer Doderidge J. which Jones aihrmed. 3 ir Mich. 2 Car. The court agreed, that plea 
in abatement on iffue is perempt ry, though the prayer canngt be otherwiſe than breve ceſſetur. Keb. 
850. Paſch. 17 Car. 2. B R. in pl. 18.— Vent. 22. Paſch. 21 Car. 2. B. R. Anon. 
accordingly, 25 to iſſue found againſt defendants 2 Roll. Rep. 38. It is not peremptory upon 
demurtet, becauſe the party is not upp. led to be e of the matter in law. Sid. 252. pl. 22. in 

caſe of Amcott v. Amcott. — I hough it be pleaded after imparlance, and iſſue tendered upon it, yet 
it is not peremptory upon a demurrer; per Roll. Ch. J. All. 65. in S. C. 

In alt caſes when itlue is Ju ined upon 4, d:latory 42255 and tried by the country, judgment is 
peremptory ; but otherw! le in ail caſes tried by lemutter, except in one only, and that is in caſe of 
demorrer wen iD) dence, and there jt is peremptory, boca no reſpondeas ouſter can be; for by this the 


parties aie at the end of their pleading. Arg. Lev. 103. cites Long. 5 E. 4+ 139. 2 E. 4. 10. . 


9. gone it ſeems it is of a plea in abatement which is pleaded 
ofter the dorrain contin”, becauſe it is after the plea in bar, and this 
though it te upon demurrer. Sid. 25 2. cites Lo. 5 L. 4. 139. 
2 EI. 4. 10. Yelv. 112. F. Aide 122. live 114. 

10. If a catiry plea be Picaged to the writ or to the count, or 
= [ISE, and they fein Y ze, there always, if the /e 2 {ſes againſt 
the tenant or dhe. _ in action real or Wea: m ng this 75 1 


I I. The lan 5 * Fs 3 . in ha 
plaintiif, & petit judicium de billa, and judgment was quod re— 
ſpondeat ouſter. Lat. 179. fays the court agreed this caſe, the 
record thereof being ſhewn, and was P aſch. 2 Jac. Rot. 331. 
So though. 12. Upon plea to the juriſdiction, to the perſon, to the writ, 


the plea be 
1 aid-prayer, view, efloin, voucher, and demurrer joined, to ſuch 
ay + a+ 


aud over- plea or prayer, if the demurrer be cver-ruled, it is but reſpondeas 


ruled in . i 
8 . ouſter. Jenk. 306. pl. 80 
Tera. Jenk. 306. pl. Sz. 


13. When a plea concludes in aba rement, it is not peremptory; 3 
but if a plea in abatement is plead, d in bar, it is peremptory z per 
Roll Ch. J. All. 65. Trin. 24 Car. B. R. Beaton v. Forreſt. 
Lev. 153. 14. Fermedin in remainder was brought there gui i an infant. 
S. C. and 
juggmet The infant by his guardian pleaded that he was in by deſcent, and 
affircm:d prayed that the par rol ſhould demur; and upon this e as ie, 
o= =. and found fer the tenant in the formedon; and after ſeveral argu- 
1. ments in C. B. judgment final was there given, viz. that the de- 
guad, but mandant ſhould be barred. Writ of error was brought in B. R. 
3 and after feveral arguments the judgment was aſſirmed; and the 
Keb. 869. Teaſon why upon i ue taken upon matter in Jef judgment final 
Fl. 18. 5.C. ſhall be given, is becauſe the matter in fact is ſuppoſed to be in the 
g conufance of the partys and if he will give ſuch trouble and charge 
firmed niſi. to the party, in ſuch caſe it is reaſon that he ſhall be barred, and 
ſo are Lo. 5 E. 4. 90. b. and other books. Sid. 2 52. pl. 22. Paſch. 
17 Car. 2. B. R. Amcott v. Amcott. 
15. In a /cire facias to repeal a patent, the matter appearing 
cient, and not denied by any plea of the defendant, but he hav- 
— confeſſed the ſame by his demurring in abatement, a judgment 
| peremptory ought to be given, and not a reſpondeas ouſter, by 
L 103 ] the judges attending in domo procerum; and that ſo it was done 


in the caſe, 17 E. 3. 59. b. 3 Lev. py Trin. 1 Jac. 2. The 
King v. fir Oliver Butler. 


16. In 


Ts *wF ” Xt we Yr YT YET 
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16. In ſcire facias on a judgment in waſte for Ihe damages re— 
covered, the defendant demurred partly in abatement, and partly 7 


bar. The court gave judgment in chief. Cited by the . julge 
attending in domo procerum, in caſe of the King v. fir Oliver, 
Butler, Trin. x 2 Lev. 223. as lately adjudged in a 
ſcire facias, per Hale Ch. J. and the whole court, in the caſe of 
Cole v. Green. 

17. If matter of fact is pleaded in bat ement zriable per pais, 
the plaintiff may conclude his repheation 1 in bar, becauſe final 
Judgment is to be given after a verdict in that caſe; per Holt 
Ch. J. Carth. 433. "Mich. 9 WW. 3. B. R. in caſe of Bonner v. 
Hill. 

18. In treſpaſs againſt A. B. and C. they pleaded as to part 
not guilty, and to the reſidue other action pending againſt B. and 
C. but ſaid nothing as to A. 
damna againit them, and not auod relipondeant ulterius, becauſe 
the plea. commenced and alf5 concluded in bar. Lutw. 41, 42. Hill. 
13 W. 3. Wallis v. Savil. | 

19. Upon a refpondeas ouſter, if the defendant pleads the 
general 1; ue, the plaintiff thall jon pucoament, if de efendant's attorney 
on re 75 vering back a copy of the ie avill not pay for „ And i 

ems the old courſe was to deliver in a copy of the whole re- 
cord, viz. the en. plea in abatement, &c. and iſſue; 
but the court made a rule for the future, that a copy of the de- 
claration and iſſue ſhould only be paid for. 1 Salk. 4- pl. 11: 
"oY 1 Ann. B. R. 
| If the defendant pleads matter of fact 
the Phintif denies, if the matter of fact be £ 


in abatement, ohe 
ound for the pla intiik, 


he thall have final judgment. Ld. Raym. R. P- 593. 50 by Holt 
Ch. J. cites it as fo held in B. R. in the caſe of Bitle v. Har- 


court. 

21. And Holt ſaid that in another caſe WP TERS ards, upon a 
ſcire facias, they held that if the defendant pleads matter of fact 
in abatement, and the plaintilF replies and denies the _ he 
may pray execution; but yet if 7706 ment be given for the plaintiff, 
upon demurrer to ihe replication, it mall only be. a re reſponde 48 
ouſter. Id. Ray m. Rep. 594. Arg. in cale of Medina v. 


Stoughton. 


Judgment was given quod recuperet 
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2 Lutwꝛ. 
1532. 8. Co 
but 8. P. 
does not ap- 
Peaſe 


S. P. per 
ur. GMod. 
114. Hill. 
2 Ann. B. 
R. Anon. 


If the de- 
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matter de- 
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abatement 
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14 the 

plai ti ff re- 

pl: 55 N 


the defendant demurs to the plains is replication, this immediately refers the replication to the conſi- 
deration ot the court; and fince, if he hag then referred the pain: HF s writ to the court t, the Jud 2 — 


ment would have been to anſwer over, therefore it he at the ſame time 
court, to judge whether it is good or not, there is the ſame Jud igment to anſwer over; 

reſerred the action ithclf to the court 10 judg of the leg rality there: T3 onal t. at not being 
preſent writ depend ling in court, but the plaintiff S whoie deman 4, it was admitting Rs 
demand; becauſe ex "ho ju 3 oritur, the court never pronouncing what was che 1 


reters the nt cation to the 
but if he had 
touching the 
truth of the 
Lil the fact was 


firſt ſettled ; ; and therefore the defendant, referring the legality of the plaintiit's demand to the court, 


admits GEV the truth of it. G. Hiſt. of C. B. 44. 


For more of Abatement in 1 ſce Addition, Amend⸗ 


ment, Allite, Declaration, Jointenants, Traverſe, 
UL it, and other Proper tithes. 
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* Abate is A | | ; : | 
2 Abatement into Lands. 
French - 

word, and - 

fignin-ih in 
Bis proper 
ſenſe to di- 
miniſh or 


tak ays . .* 
«wheres (A) Abatement, Intruſion, &c. on a Dying Seiſed. 
by Eis entry 

diminiſheth 

and taken 1. IN writ of intruſion upon leaſe of his anceſtor, he ought 


ray th - | a ö 
.. to thew quod clamat eſſe jus & hæreditatem ſuam. Thel. 
law deſcens- Dig. 94. lib. 10. cap. 6. ſ. 14. cites Mich. 10 H. 6. 9. 
ed to the ö | | 

heir; and an abatement is when a man died ſ-iſed of an eſtate of inheritance, and between the death 
and che entry of the heir, an eftranger doth interpoſe himſelt and abate. Co. Litt. 277. a. 


4 # +237 thingy 2. Title is not good by donee in tail, and abatement alleged by 
ment but Pim <5 gave to the tenant, unleſs the demandant alleges the dying 
upon a dy- ſerfed of in upon whim the abatement ſhall be made. Br. Titles, 
_— pl. 14. cites 38 H. 6. 18. 

dying ſrrjed by preteſtatien is nit gied to allege abatement thereon. Br. Titles, pl. 14. cites 38 H. 6. 
18. 

3. Abatement cannat be but after the death of him wwho died 
ſeijed in fee, and not after the death of the tenant for term of life ; 
for this is intruſion, and not abatement, per Littleton 3 but the 
court did not aniwer to this but to the other things. Br. Tra- 
verſe per &c. pl. 163. cites 39 H. 6. 26, 27. 

4. None is abator but he who firſt enters by tort upon a 
deſcent; but yet aſſiſe of mortdanceſtor lies againſt the heir of 
feeffee of the abater, or again/? the twentieth heir, Br. Mortdan- 
ceſtor, pl. 61. cites 5 H. 7. 6. | 


For more of Abatement into Lands, ſee Traverſe, and 
other proper titles. 


Abeyance, 


(A) Abeyance. What it is; and the Reaſon 
| thereof. | 


1. IN Abeyance ſignifies, that it is in expectation; for when 
a parſon dies, we ſay, that the freehold is in abeyance, 
becauſe a fſucceſior is in expectation to take it; and then it is 
| 5 in 


Abepance, 

in expefation, in remembrance, intendment, confideration, or under- 
ſtanding of law, becauſe it is not in any men then living; and a 
right which is in abeyance is ſaid to be in nubibus. Co. Litt. 

2 . . 
9 They are allowed only out of neceſſity, but the law never 
allows it to the act of the party; and therefore if a man makes 
a leaſe for years, the remainder to the right heirs of J. S. who 
is then living, the remainder 1s utterly void; per Hobart Ch. J. 
Hob. 153.—8. P. And the law admits them only in caſe of 
neceſſity, as in vacations of biſhops, parſons, &c. or remainders 
to right heirs upon freeholds. They are not allowed but where 
the original creation of eſtates, or where the conſequence of 
eſtates and caſes do in congruity require them; but for eſtates 
that are of their own nature in their original perfect and intire, 
the law does not permit them by the voluntary act of the party. 
Hob. 338.——They are not allowed but in particular caſes 
and it would be to make fractions of eſtates; neither could 
livery of ſeiſin be had in ſuch caſes. Arg. 4 Mod. 280. in caſe 
of the King and Queen v. Kemp. | 

3. Abeyance is a fiction in law, per Dodderidge J. and is 
allowed only where it is neceſſary, and to avoid an abſurdity or 
inconvenience, and for the benefit of a ſtranger, and to preſerve 
his right. Jo. 73. Paſch. 1 Car. 


in advantage of rangers, and not in advantage of the donors themſelves, or their heirs; 
562. b. 


(B) What Things may be, or ſhall be faid to be 
in Abeyance. 


5 WIRE a gift is made in tail by fine, remainder to tenant 
| in tail in fee, the tenant had iſſue two fons by diverſe 


105 


No gift: 
mall make 
things to 
faſs in abey- 
ance, but 
ſuch as are 
Arg. PL Co 


wenters, and died; the eldeſt entered, and died without iſſue, and 


his Heir collateral entered, and the youngeſt fon brought ſcire facias to 
execute the remainder in fee, and had execution; tor the tee was 
not executed in the eldeſt fon, by reaſon that he was ſciſcd in 
tail, and the fre was in abeyance, and yet was in him to give 
charge or forfeit. Br. Executions, pl. 67. cites 24 E. 3. 30, 
31. 
l 2. Father and 2 ſons are; the father levied a fine 7 N. 2059 
granted and rendered to the father for life, the remainder to the elde/? 
- * ſon and his wife in fail, the remainder to the right heirs of the 
father ; the father died, and after the tenant in tail aud his wife 
died without ifſue ; the youngeſ}t ſen entered, and the lord avowed 
upon him for a relief, as heir to his eldeſt brother to the re- 
mainder in fee, and had return by award, notwithitanding that 
the youngeſt ſon would have been adjudged in as purchator, by 
name of the right heir of his father, becauſe by his pretence the 
fee and the tail cannot be ſimul & ſemel, in the elde f. But 


Brooke ſays, this ſeems to be contrary; for it aiay be in him the 
14 N one 


Abepance, 


one in p Men and the other in abezance ; and he may give it and 


2 forteit it. Br. Done, &c. pl. 9. cites 40 E. 3. 9. 
| hr 3. If a gift 15 made % N. /r life , the r der to the right 


$42. b. S. < 3 % 
F. accord. heirs of 7. 40 bg is alive, the remainder is in iuilpence or abeyance 
1 during the life of J. Br. Done, &c. pl. 6. cites it as ſo faid 


in E. 3. 9. . 
4. Bithop, dean, and prebend have fee. But contra of a 
par/3n ; for there the fee is in abeyancc. Br. Confirmation, pl. 


200] 17. Tites 5 E. 4. 105. 

Parion as * 5. Afrechld can be in 2 ance in no caſe but only in the caſe 
8 c. of a 1 5 _ of a church. D. 71. pl. 43. Trin. 6 F. 6. in the caſe of 
cler: per VV * v. Iſham. 


© ju: tices 
out of 4. Br. Faux Recov. pl. 51. cites 12 H. 8. 7. Decauſe the care of ſouls was only com- 


mitted to him during ütez he was not apable of the fee, and therefore the fee was in abeyance : fo that 
there was this difference between We characters of the prieſts and biſhops, that the bithops ſucceeded in 
their own e right, as the ſucceſſors of Chriſt ha d bis apoſtles, the great biſhip cf fouls ; and 
therefore what they took was to themieives and tucc-iiors ; but the prieſts were oniy hho ſabltitutes of 
the biſhops, and theref, ze could not take but during their lives Ihe pa ſon —_ elle, being only ca- 
rale do take for 1 te, for he had no proper ſucceſſor to himi eit, tte next parion co mi: Ng in frm the b lh Py 
his init wtien ; : ad yet the N deing out of the patron, and not given to the biſhop, but appro- 


ang! 215 17 
Y 
p. iated to the ute of that particular church, it was id to be in abeyance; but to all benencial purpoles, 


the law allows dim to fſuppote himſeit to have . inhe ritance, though he has not properly any 
: Iuccetior ; 2 and therefore the parſon may bring an aQtion of waſte, a writ of entry ad communem 

Ic Sen, in conftimii caſu, ad ter minum qui p - eri id, a 8 uod permit et in the debet, a writ ot meine, 
a Contra formam ſecſtamenti; at 14 hall receive homage, hocaule theſs are jor the benefit of the fee in 
aden ancr, ti e defence 4 which the law has committed to h. m; bat the law has provided him a juris 


utrum, and he mal net hate a writ of right, ſince for the reaſon above mentioned, he cannot claim it as 
Bis right and inheritance. Ci. o. Treat. of Ten. 105, 106. | 


SIC. Pi. 64 A. levied a fine of a mansr holden in capite, with a render 
C4227 by N to the heirs of FER b:dy, remainder 75 king H. 7. and the heirs of 


of & I. 


nahe o: * 
Y. vil: M. j body; * and {or defau! [If thereo * t5 tt * i 59 2 Irs of . A. died 
Lord Baik- /* ried x aut heut iſſue, and king H. 7. entred a- d Fed; after which it de- 
ly ſcended to king Henry 8. and E. 6. who dying without. iſſue, it re- 


7 Tt rted ts B. as CU {21 and heir t5 AA. It was relolved that B. who 
was an infant, theuld be in ward to the queen, by reaſon of the 
tenure; becauſe the tenure was revived on the death of E. 6. and 
ſhould have efchcated to her for default of heirs of A. and there- 
fore the fee- ſimple was in conſidera tione legis. D. 102. pl. 82. 


— 


Trig. 1 Mar. The Que en v. lord Barkley. 
By Hircham ſerſcant, in the caſe of 4 contingent remainder of a 


* E55 the eſtate in the mean time, before the contingency hap- 
pens, after the admittance of the p: ricular eltate, is in abcyance, 
and not in the lord; but Damport 1. ant thought that the eſtate 
in contingency is not in abeyance upon the admittance of the par- 
ticular ns, but in {he gerd, as D. 9 LIiz. the lord ſhall be occu— 
pant. Arg. Bo II. Rep. 3 18. in caſe of Lane v. Pannel. 
1 7 500- 8. Tenant in tail grants all his gate to another; this works no 
Fliz. in diſcontinuance grad his iſſue, but quead himſelf the reverſion is in 
Warsixg- abeyance ; tor he hall have none Ic t in him againſt his own grant, 
nam 5Gle, ſo as he cannot afterwards have action of waſte. Co. Litt. 331. a. 


Saunders 

Ch. E. in delivering the opinion of the court, ſaid they were all agreed that there was no ancient 
bak uh ch warranted Litti-ton's opinion ; that by the grant by tenant in tail of all his eſtate, the eſtate 
tail ſhoy d be in abeyance is not law; and it is aii one as if he made eſtate for his own life Reſolved 
that by vargain and faie to another and his heirs, by tenant in tail in reverſion of a leaſe for years, nothing 
paſſed to the bargaince, but an eftare defcendtibto tor the life of the tenant in tail, according to Co. Liit. 


329. 1. 600. daund. 260, 201. Paſch. 21 Car, 2. Took v. . If tenant in tail 
| by 
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by leaſe and releaſe, or by bargain and ſale, or by covenant to Rand ſeiſed, conveys to B. and bis heirs 
the eſtate tail is not in abeyance, but in B. and his heirs; for the law puts nothing in abeyance but of 
neceſſity, and it is not in the tenant in tail; for he cannot ball ng waſte, &c. per Holt "Ch: J. in delivering 
the opin.on of this Court. 2 Saik. 620. MY 2. Trin. 1 Ann. B. R. Machil v. Clerk. 
7 Mod. 27. 8. . acc nh — — 11 Mod. 19, 20. ee v. Clerk, S. C. accordingly-—— And 

all hote bocks mention, that the caſe in Sauizd, 269. and Litt, was denied to be law, by Holt Ch. IE 


and fo a judgme t in C. B. was ath:med, 


9. If tenant for term of anthers life dies, the freehold is ſaid to be 


in abeyance until the cccrpart Hj.. Co. Litt. 342. b. 3 
3 evije © 
10. Leaſe for life, remainder to the right heirs of . S. the fee- ſim- 3 
ple is in abcyance till j. S. dies. Co. Litt. 342. b. fer 21 years, 


remainder 70 C. n fe, or a dee for years, remainder 74 the right heirs cf J. S. is good if J. S. die dur- 
ingghe term, becauſ the falt tenement in the mean time is int heir of the de viſer, and not in abey- 
ance, Noy 23. Payne v. Feral. ——— If a fe 125 ent in fee is made to be vie of A. and the heirs of 
bis body, remain 4 in tee to the ripbt heirs FJ. S. who is t! en living, in ſuch caſe the fee- ſimple 18 


not L abe, ance, nor! inthe teotice, but t the ule of the 12 ſhall rc uit to the te fror 5 and remain = 
in him till the contingency, viz. till the death of T S. ſhall hap; pen; per Holt Ch. J. Carth. [107] 


262. Hill. 4 W. & M. in B. R. in caſe of Davis v. Speed. 


11. If a parſon of a church dieth now, the freebld i the glebe of S-it is of a 
Io , ab- 


the parfonage is in none during the time has the parſonage is void, eee 
but in abeyance, viz. in confideration and in the underſtanding of archdeacuny 
the law, until another be made parſon of the ſame church, and im- Flender, 
mediately when another is made parſon, the frechold indeed is in — — 
him as ſucceſſor. Co. Litt. f. 647. | other ſole 


corporation, or brdy polit. Ck, tra. tativ, elective or donative, W hich inheritances put in abeyance, are 
by lome called hereditates jacentes, and ſome. ſay, que le tee eſt en abeyance, © Co. Litt. (47. b. 


12. The property of goods « cannot be in abeyance, fo that in caſe 
of a perſon dying, they mult be in the exccutor, adminiſtrator, or 
ordinary. Brownl. 132. Trin. 7 Jac. | 0 caſc of Hellam v. Ley. 

14 it i is no good rule that that which doth not paſs by the li- 
very doth remain in him who gives the livery. As if tenaut in 
tail is attainted and office found, the. eltate tail is not in the king nor 
in the perſon attainted, but is in abeyance. Arg. Godb. 301. in. 
caſc of Shetheld v. Ratclif} Co. Litt. 345. a. 

14. Tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf : . 27. 

1 5 . : ES 8 5 C. and 
for life, remainder to A. in tail. Per Holt Ch. J. this produces no S. P. per 
alteration in the eſtate tail, becauſe the eſtate in remainder was Zo Holt Ch. 
commence after is deceaſe. 2 Salk. 619, 620. Trin. 1 Ann. Br. py rd 


Machel. V. Clerk. And at this 
time the right of the eſtate out of which it would iiTue is in another perſon by title paramount, the con- 


Veyance, ic. per formam doni. 7 Mod. 26. S. C. 


15. Deviſe to A. for life, and if A. have iſſue male, then to ſuch iſſue 
male and his heirs for ever, and if A. leaves no iſſue male, then the 
lands were deviſed 25 B. in fee. This was held by the maſter of 

the rolls as the ſame was held before in the houſe of peers, by the 
aſſiſtance of the judges, to be a contingent remainder; but the 
queſtion now being whether the remainder in fee was in abeyance 
or did deſcend to the teſtator's heir at law ? his honour thought 
it to be in abeyance; and that it was much ſtronger than where 
A. deviles to A. for life, remainder to the right heirs of J. S. becauſe 
in that caſe J. S. might not dic in the life of A. and then the teſ- 
tator's heir would take, and fo there might be ſomething faid why 


in that caſe the rever/ion ſhould d. . until the contingency, one way 
or 
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er other, falls out ; but that here the intention is expreſſed of giving 
the inheritance from the heir at law in all events, and that the 
contingency ihould be only betwixt the iſſue male of B. and the 
deviſees over. But upon an appeal Ld. C. Parker much expoſed 
the notion, and ſaid, that ſince the conſtruing the fce to be in 
abeyance would tend to deſtroy it, and fince thing but neceſſity in 
any caſe ſhould occaſron a fee-fimple to be in abeyance, and that where the 
remainder was deviſed in contingency, it was held that the rever- 
fion in fee deſcended to the heir at law in the mean time; and 


fo of whatſocver eſtate was not difpoſet! of, his lordſhip faid, he 


ſhould abide by that opinion. Wms's. Rep. 505. 511. 545. 
Mich. 1718. Carter v. Barnardiſton. 


For more of Abeyance in general, fee Eſtates, Remainder, 


Ales, and other proper titles. 


Abjuring the Realm. 


(A.) In what Caſes, and How. 


Abjuration I. BJURATION by the courſe of the common law may be 
„eee X thus 4eeribed, when a man or a woman had committed fe- 
tis er e. lony, and the offender for ſafe-guard of his or her life had fled to 
fore the ca- the ſanctuary of a church or church- yard, and there before the co- 
* roner of that place within 40 days had confeſſed the felony, and 
part the took an oath for his or her perpetual banithment out of the realm 
ze2/m for into a foreign country, chooſing rather perdere patriam quam vi- 
_—= * tam. But that foreign country into which he was to be exiled, 
place ſz mult not be among nfidels. And this was the ancient law of this 
tim ; so- realm, which was, prohibemus autem ne chriſtiana fide tinctus 
— quiſpiam a regno procul amandetur, neque ad eos qui non- 
thither; dum Chriſto fidem adjunxerunt, relegetur, ne eorum aliquando 


—_— fiat animarum jactura, quos propria Chriſtus vita redemit. 3 Init, 
E VU 

and ebb, if he can have paſſage; and till he can ſo paſs, going every day into the ſea up to the 
knees to aſſay if he may paſs over, and if he cannot paſs within 40 days, then to put himſelf again into 
the church as a felon, &c. And this abjuration is an attainder in itſelf (and that the ſtrongeſt that can be, 
being by his own confeſſion) and a forfeiture of his land, and there is a writ of eſcheat of land for felony, 
pro qua abjuravit regnum. And therefore he that is hanged upon judgment againſt him, and becometh 
alive again, cannot abjure (but an abjuration in that caſe is an eſcape), for one cannot have two judg- 
ments for one offence. Fin. of Law, 8vo. 389. lib. 4. 33- Same points and another part of the 
cath was, that he would never return without leave of the King, &c. 2 Hawk, PI. C. 52. caps 2+ f. 44+ 


2. A 


* 


Abjuring the Kealm, 


2. A man abjured the realm and was taken out of the highaay by 


ferce, and put in priſon, and afterwards eſcaped, and then was taken 


and arraigned cf it, and becauſe he did not endeavour to go to his port 


 avhen he wwas c/caped, therefore he was not reſtored to the way, but 


ab hanged, for it was ſaid that his life was not granted to him 
upon the abjuration but upon condition that he ſhould go to 
the port aſſigned him with ſpeed, and if he does not do fo he ſhall 
be huanged; but if he be taken out of the way, he ſhall be reſtored 
if he prays it, if no default be in him. Br. Corone, pl. 144. cites 


7 H. 7. 7. | | 
3. If a man a%jures and comes again, and takes to the church, he 


cannot abjure again, by all the juſtices, and if he does it is void; but 


quzre if he my be taken out within the 40 days. Br. Corone, pl. 
226. cites 11 H. 7. 4. ; 

4. A man zo to the church, and the coroner came to him and de- 
manded of him for what cauſe he took to the church, who ſaid that he 
evould be adviſed by 40 days before that he would declare his couje, and 
the coroner drawed him out immediately; but if he would have 
confeſſed felony to him, he might have remained there by 40 days 
before that he abjured; but a ſanctuary may hold him for term of 
life if there be no ſtatute to the contrary, Br. Corone, pl. 180. 
cites W. N.'s. Readings, in the time of H. 7. 


But if he 
will abjure 
within the 
40 days, the 
coroner 
ſhall give 
him a day 
certain to 
do it. And 
in the time 
of M. 1. 


ann. 5» it was ſaid for law, that a man cannot abjure for bigh treaſon. Quære of petit treaſon ; for it ap- 
pears in a chronicle in the time of H. 6. that a eme ⁊blo killed ber m rs abjured the realm. Ibid, 


5. Abjuration for felony ſhall diſcharge all felonies done before the ab- 
juration. Br. Corone, pl. 182. cites W. N.'s Readings. 
6. A man can nat abjure for petit larceny, but for ſuch felonies 
for which he ſhall ſufter death. Br. Corone, pl. 182. cites W. 


N. 's Readings. 


— * / 
* 
< 


7. Such abjuration as was at the common law, founded upon 
the privilege of ſanctuary, is wholly taken away by the ſtat. 21 
Jac. [cap. 28. parag. 7.] And yet the abjuration by force of the 
ſtat. 35 Eliz. cap. 1. before juſtices of peace, or juſtices of aſſiſe, 
or by force of an act made at the ſame parliament, cap. 2. before 
2 jultices of peace or the coroner by a recuſant, remaineth ſtill; be- 
cauſe ſuch abjuration hath no dependency upon any ſanctuary. 3 
Inſt. 115, 116. cap. 51. 

8. One that had abjured the realm for the death of a man, be- 
ing brought to the bar was demanded what he could ſay, why exe- 
cution ſhould not be awarded. He pleaded the king's pardon, awhich 
was difallowed, becauſe it did not mention that he had abjured. 
Keling. 28. | | | 
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/ Abridgment. 


(A) Abridgment of Plaint or Demand. In what 


Caſes or Actions. 


In Bower of I. IN dorwer © of the third part of a manor, and after the view the de- 


the third mandant would have made her demand of the third part of 

4 bel 1 two carves of and, and was not ſuffered to change her demand; 
” 3 

wall as. but it was agreed that the might abridge her demand. Thel. Dig. 


Judged that 76. lib. 8. cap. 28. f. 2. cites Hill. 7 E. * and ſo agrees 7 
Zr be, Alff. 20. 


-iezo and 

ofter cbal enge of the par rty tl 1 may 580 her demand by putting in a re- pri iſs, and 
this was done becauſe the parcel fore-priſed was in another wi not named. Thel. Dig. 76. libs 8. 
Cap. 28. ſ. 4. cites Paich. 13 E. 3. plaint 11. 

In dower againſt 4 of the bid pa - Va maror, the demandantabridzed her demand, and demand-d the 
third part F ur farts of the ſam: man- „Kc. becauſe one being in ward the king held the futh part. 
Thel. Dig. 6. lib. 8. cap. 28. ſ. 14. cites Trin. 12 H. 4. Ai 4 del Roy 47. 

And it was ſaid there, that in d:xcer a man may abridge his demand 'f all that is in one of the wills, 


Thel. Dig. 76. lib. 8. cap. 28. f. 18. cites 36 H. 6, n 7 „and 5 f. 7. 7. 23. And that it is ſo 


agreed Paſch. 21 E. 4. 28. 


2. In dawer the demand was 6 of 17, the moiety of part of the tenements, 


and of the third part of the reſidue in the - ſame vill, &c. And after ex- 


ception the demandant was reccived to amend her demand, and 
to ouſt all of which ſhe demanded the moiety. Thel. Dig. 76. lib. 


3. cap. 28. f. 21. cites Hill. 7 E. 3. 308. Dower 102. 
Where the 3. Upon writ of inquiry of waſte the ſheriff returned the ingrift- 
nh au of tion made of all the waſte, except of waſte aſſigned in a garden but 
be plaintiff was not received to abridge his plaint of the waſte 
milus i bſ- aſſigned in the garden, but was compelled to ſue ſicut alias, and 
[110 9 the ſheriff was amerced. Thel. Dig. 76. lib. 8. cap. 28. 1. 6. 


cis, and the cites Trin. 14 E. 3. Waſte 27. 
plaintiff 


a*ridges all the waſte ſuppoſed to be done in dimibus, the writ ſhall abate. D. 272. Paſch. 10 Eliz, 
N (Lord of) v. Plummer & others. 
4. It was ſaid by Green, that a man may amend, abridge, or 
inlarge his plaint _ imparlance. Thel. Dig. 76. lib. 8. cap. 
28. 1. 9. cites Paſch. 32 E. 3. plaint 8. and 32 Aſſ. 5. 
mid. pl. 32. 5+ Ward. Per Caund. becauſe there is ns certain demand in 
o__ — writ of ward, but cuſtodiam terræ & hæredis; therefore if the 
76. lib. 8. Plaintiff * of the manor of D. and 20 acres, where the 20 


cap. — ares are parcel of the manor which is pleaded to the writ, the 
plaintiſf 


13 


f Se ein: eons 


Abridgment. 
plaintiff may abridge his demand. Br. Abridgment, pl. 10. cites 
39 E. 3. 10. 


6. Where the demand or plaint is of a manor, or of other 
thing intire, there a man cannot bridge his demand or plaint, &c. 
per Newton. Thel. Dig. 76. lib. 8. cap. 28. 1. 15. cites Mich. 


HY 


190, 6 14. 233 H. 6. 4. 


ſ. 10. cites 
Paſch. 39 
E. 3. 13. 


14 H. 6. 4. S. P. 
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As ir Joer 


de livers te- 
n mente in B. 
the demand- 
ant made her 
demand F 


the 3d part of the maner, of C. and D. and the tenant Ft aded to the brit, that 20 acres of land, parcel 
of the ſaid mare: of D. ex!-rded into l. The demandant cannot abridge her demand of 20 acres, be- 
cauſe the manor is intite. Cen if the demand was f 10 ae; for this is a thing ſeveral; per Priſot, 


& non negatur. Quod nota dilicrentiam. Br. Abridgment, pl: 2. cites 33 H. 6. 4. 


If a man make: piaint of a Hane, the plaintiff cannot abridge his plaint; for this is int re. Contra 


of acres which re ſeverable. 


But, per Needham J. if a man demands 2 marors in ene vill, he may 


abridge his plaint in aſſiſe of the one manor ; for the writ ſtands true of the other manor de libero tene- 


mento in the ſame vill. Br. Abridzment, pl. 17. cites 4 E. 4. 33. 


A man cannot abridge his plaint where it is of any ing intire, or of parts of any thing intire, as the 
moiety of a manor, or 3d part, &c. Thel. Dig. 70. lib. 8. Cap. 28. l. 18. Cites 36 H. 6. plaint 7. 


and 5 H. 7. 7. 23. 


And where the demand was there of diver/e maners, the demandant was received to abridge for one of 


the manore. Thel. Dig. ut ſupra, cites 21 E. 4. 28. 
that a man canngt abridge his demasd 


— 


t was agreed, arguendo in formedon, 
”r plaint F a thing intire, as UTTAR) moicty, 3d part, and the 


like, which are intire; mor unleſt avber? the dem nd en laint may ſtund true after the abridgment, and 


— 


therefore. of acres he may abridge his demand. 


But of a plaint or demand ig D. and C. a man cannot 


abridge in D. for then the demand is falſe in D. and C. but as to the demand which is intire, it is re- 


medicd by the ſtatute 21 U. 8. 3. Br. Abridgment, pl. 28. Cites 19 He 6. 13. 


7. Note that in treſpaſs againſ{ 2, who pleaded nt guilty, which 
is a ſeveral plea in itſelf, and were fund guilty to the damage of 
10 J. and the one brought attaint alone ; and per cur. it Jig of the 
principal but not of the damages, which are intire, by which he 
abridged his demand of the damages. Quod nota. Br. Abridg- 
ment, pl. 4. cites 34 H. 6. 12. 


S. P. For 
they cannot 
ſever in at- 
taint as to 

the princi- 
pal, becauſe 
their plea 

was ſeveral 


in itſe:f, and the one ma, be found guilty and the other not; but as to the damages, thole are intire, 


Br. Abridgment, pl. 24. Cites 35 H. 6. 19. 


. . 
8. $ upon ſuch a recovery in cenſpiracy. Br. Abridgment, 
pl. 4. (cites 34 H. 6. 30. | | 
9. Where the writ dies not require any defence,” as in - deaver, af= 


fiſe, per que ſervitia, and attaint, the plaintiff may abridge his 


plaint or demand. Br. Abridgment, pl. 4. cites 34 H. 6. 33. 
Per Forteſcue. | 

10. In diver, &c. [the writ was] rationabilem datem ſuam quæ 
ei contingit de libero tenements, &c. in D. C. and E. and the de- 
mand was of 3 manors, 30 houſes, and 20 6. rent, with the appur- 
tenances. And the tenant pleaded to the writ, becauſe the rent 
was parcel of ane of the mangrs, and therefore twice demanded. Per 
Brian, he may abridge his demand of the one manor, and of this 
the writ ſhall abate; “ for in all caſes where the writ is de libero 
tenemento, he may abridge his plaint or demand thereof, where- 
fore the writ ſhould abate, and in this writ he may abridge his 
demand in one vill. Quod Littleton conceſſit. Br. Abridgment, 
pl. 18. cites 21 E. 4. 28. | 


D. 61. b. Paſch. 38 H. 8. Pennington v. Morſe. b 
rent, and abridged to 20 8. it was held by the court to be error; for that rent being an 
intire thing cannot be abridged. D. 65. b. Mich. 3 E. G. in Cale of Arundel! (Earl ot) 
v. Lord Windfor and others, ; 


Thel. Dig. 
76. lib. 8. 
cap. 28. f. 
20. cites 
8. 8 

In aſſiſe 
where the 
plaint is of 
a meſſoage 
and 4 acres 
of land, the 
plaintitt 
may abridge 
his plaint of 
the meſ- 
ſuage, be- 
caule the 
jury hath 
view of the 
land only. 


But where the paint was of 538. 4d. 


1 


8. P. 


| 
& 
| 
| 


wr abridgment. 


* S. P. per June Ch. J. Br. Abridgment, pl. 12. cites 14 H. 6. 4. and in writ of ward the writ 


is cuſtod' terre & hæred'. In theſe and all the like caſes, the demandant may abridge his plaint or 


demand, and the reaſon is, becauſe the writ remains good de libero tenemento notwithſtanding this. 
Put in precipe guid reddat where acres certain are demanded, there he cannot abridge ; for then he ſhall 
falſify his own writ, and where writ is confeſſed fail: in part it fall abate in all. Ibid. 


S. P. Br. 1T- But he cannot abridge his plaint in a * vill in ie, for 
Abridz- the jury is ready to paſs, and the jury which is put in pannel for 
ment, Pl. f. this vill cannot be put in inqueſt after the abridgment. But it 


cites 11 H. 58 4 4 g : : 
6. 4. For was agreed, that a man may abridge his demand in a vill in writ 


then his writ f dotber, be it of @ manor or of acres, becauſe there he is to have 


elle, the view, and the writ may be taken of that which remains. 
Note a difference. Br. Abridgment, pl. 18. cites 21 E. 4. 28. 

12. In writ of right of adviwwſon, or alliſe of a manor, it is a 

good plea to the writ that the demandant i ſeifed of the 5th part of 

the ad votuſon, or of one acre, parcel of a manor, and by this all 

the writ thall abate; for there he cannot abridge his demand, 

for it is of a thing z7!1re. Br. Abridgment, pl. 33. cites 5 H. 
5 pr 


Abſence. 


(A) What may be done in the Abſence of the 
Detendants. „ 


pl. 144. cites 41 Aſſ. 26. | 

2. A fine for a battery may be ſet, though the offender be not 

preſent ; but the courſe is not to hear any thing moved in miti- 

gation of the fine, unleſs the party be preſent, and he was fined 

500 marks, Vent. 209, 210. Paſch. 24 Car. 2. B. R. How's 

| caſe. | 

S.C_18:!k. 3. H. and D. were convicted and outlawed of perjury, and the 
5 pl. 4+ exigent filed, and it was moved that the court would proncunce 
Beben judgment on the defendant's, ſeeing the proſecutor could go no far- 
dase, and ther; but the court ſaid, they never knew any judgment given 
bead acrd- for a corporal puniſhment. Even in the caſe of an outlawry in the 


inzly by Holt 5 4 
Ch. J. 4 abſence of the party, when a man is outlawed for felony, there is 


1. A Man cannet be attainted in his abſence. Br. Challenge, 


ſid, that a never any award of execution againſt him till he be brought to 


þ cc the bar. And ſince in this caſe a corporal puniſhment would be 
Gs, 5.nirs Part of the ſentence, they could not do it; and that, upon m_ 
ir 

II 


Sir Samuel Aſhtree could find no ſuch precedent. 12 Mod. 156. gi pro fre 


. a in Harri ke. is common; 
Mich. 9 W. 3. the King v Harriſon & Duke ee cove 
never was a writ to take a man and put him in the pillory, Skinn. 684. pl. 4. the King v. 


- 


S. P. Arg. 10 Mod. 242» 


Harris, S. C. per cur. accordingly, 


* 4. A court may, perhaps, in pruderzce, not care to give judg- But crccu- 


ment in the abſence of the party; per Parker Ch. J. but he ſaid % ,, 


. . be awarded 
he ſaw no reaſon but that it may be done; and that he took it eee 


to be done in Mawgridge's cate. 10 Mod. 344. in cafe of the prelence of 
Queen and Simpſon. the party, 


becauſe there 


may poſſibly be a miſtake of the perſon, or ſome other reaſon may have happened, ſubſequent to the 


judgment, why execution ſhould not be awarded; per Parker Ch. J. 10 Mod. 344. in caſe of the 
Queen v. Simpſon. | | 
| *L 222 ] 


5. Upon the ſtatute 3 & 4 W. & M. cap. 10. againſt deer- See the cate 
ſtealers, the juſtices of peace may convict the offender in his ab- 2rgued, ibid. 
ſence, upon his default to appear, he having been duly fum- . 
moned. 10 Mod. 378. Hill. 3 Geo. 1. B. R. the Queen v. 
Simpſon. 5 

6. Though the office of a cen cauncil man is in law account- 


ed a frechold, yet he may be removed from it in his abſence; 


per Parker Ch. J. 10 Mod. 380. 


7. Judgments irregularly obtained may be /et aſide, and attach- 
ments may be granted, &c. in the abſence of the parties. Indeed 
notice muſt be given; but if the party will not appear, the court 
proceeds without ſeeing or hearing; per Parker Ch. J. 10 Mod. 
380. in caſe of Queen v. Simpſon. | 

8. In ſummary. proceedings there is very often no power given 
(as to J. of P.) to oblige the party to appear; and where it is not 
given by the expreſs words of an act of parliament, it cannot be 
given by implication, unleſs it were of ab/ulute neceſſity te the doing 


juſtice ; per Parker Ch. J. 10 Mod. 381. in caſe of Queen v. 


Simpſon. 


(B) The Effect thereof. In reſpect of Nominees, &c. 
and the Remedy. 


1. 19 Car. 2. VC. INEES for whoſe lives eflates are granted, A laſe was 


6. after ſeven years abſence, and no evident proc — in "ws 
. x . . . * N 4 * Den ion to Py 
be made of their being alive, in any action commenced by the lefſers or P. Soren 


reverſroners for recovery of the tenements, they ſball be accounted as years, o 
dead. | 2 commence 
after the 
death, or other ſooner determination, of the eſtates of N. D. the father, and J. D. the ſun, leſſees in 
poſſeſſion for the like term, if they or either of them fo long lived. In ejectment the death FJ. D. 
the ſon t pſitiwely proved ; but as te the futher, proof awas that he ⁊uas reputed dead, and not beard f 
in 15 years. Holt Ch, J. was of opinion, that this caſe is within this ſtatute, becauſe L. D. the 
leſſor of the plaintiff in ejectment had a term in reverſion in the lands, and fo was a reverſicner within 
the very letter of the ſtatute; and the defendant not being able to prove that J. D. the father was alive 
at any time within 7 years laſt paſt, the plaintiff had a verdict. Carth. 246. Trin. 4 W. & M. at 
Exon aſſiſe, Holman v. Exton. And Holt Ch. J. likesiſe held, that a ramainder-man was 
within the equity of the latu. : | 


2. 6 Ann. 


Ablence, 25 1＋ 111 
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112 * Abſence, 


2. 6 Ann, cap. 18. Such neminees, or tenants of particular eſtater, 
en affidavit in Chancery by any claimant to the reverſion, Wc. that 
they have cauſe to believe ſuch perſons dead, ſhall be ordered to be pro- 
duced, and if not produced, be taken ts be dead, but if it appears 
afterwards, that ſuch nominee or tenant was alive, ſuch tenant, Fc. 
may re-enter, and recover the meſne profits. 


For more of Abſence in general, ſee Accr{[ary, Beyond Sta, 
Condition, Feoitment, and other proper titles. 


gk Acceſlſarv. 


(A) Acceſſary. Statutes relating to Acceſſaries. 


The pream- I. JW”. 72 $2.8. 5 as it hath been uſed in ſome 


ble recites ” | - : 
. 1 14. counties, to outlaw perſons be ing appealed 


* of commandment, force, aid, or receipt, 
cis af, in cbithin the ſame time that he which is appealed for the ſame deed is 


ſome coun- ,,tJawwed, 
tries it had ; | 
been uſed to outlaw acceſſaries within the ſame time that the principal was outlawed. Here it is to be 


underſtood, that in thoſe days mf appeals of death, Sc. were ſued by bill in the county before the co- 
ren , in which bill the appellant did mate a diſtinction between the principal and the aceſſary; and there- 

fore this af i intended of appeals c:mmenced by b; for in the appeal by origina! writ, b5;h principals 
and acceſſaries are genera/ly charged alike, without any diſtinction, who be principals and who be ac- 
ceſſaries, until the flaint'ff makes bis coun', and therein he muſt diſtinguiſh them; but if e defendant 
in ſuch an appeal, where ſome are principals and ſome acceſſaries, mates default, the appellant br fore 
the exigent cught t. declare, to the end it may be known vb be principals and wh; acce//aries, and to 
take the exigent only againſt the principals, and continue the plea aga.nſt be accrſſarics until the prin tals 
be attainted; for it the plaintiff ſhould pray an exigent againſt them all, he is concluded atterward to 
charge any of them as acceiſaries. 2 In{t. 183. 

This act was made in affrmance of the c:mmon law, and it holds not only in appeal at the ſuit of the 
party, but in ind:f&#merts alls at the ſuit of the king; for it is an ancient and fundamental maxim of the 
common law, juri n n eft conſonum, quod aliquis acceſſorius in curia regis convincatur antequam ali- 
quis de facto fuerit attinctus; yet if the acc ſſary wil, he may pray proce/s agairſ? the inguſts before the 
Principal be attainted ; for quilibet poteſt renunciare juri pro ſe introducto. 2 Inſt. 183. 


Acceſſaries It is provided PR” commanded by the king, that none be eutlawed 


are divided 5 Be , 
og” appeal of commandment, force, aid, or receipt, 
parts, viz. to acceſſaries befere the fact, and to acceſſaries after the fact. 

Again, Acc-ſſarie: before the fact are divided into 3 branches; of commandment, force, ard aid: Ac- 
ceſſaries after the fact is ay by receipts ; 

Under this word (commandment) is underſtood all thoſe that incite, precure, ſet on or ſtir up any other 
to do the fact, and are not preſent when the fact is done. 

Force is a word of art, and properly ſgnifetb the furniſhing of a weapon of force to do the fact, and 
by force wheresf the fact is canmitted, and be that furniſhuh it is nit preſent when the fact is dene; and 

. 1 As 


a *® tw. 


2 % 
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as for theſe two words, commandment and force, Eracton ſaith, ali faddum rullum, ili firtia nul a, 
nec præceftum nocere debet: And again, vulnus, fortia & præceptum, generant unicum factum ; nn 
eſſet vulnus forte, fi non adfuiſſet fortia; nec vulnus, nec fortia, niſi precepcum precethiict; And 
Sometimes, in a large ſenje, is taken for any that is ace] befere the fact. 
Under this word (a) is comprehended all perſons counje!l:ng, abctting, piotting, afſenting, conſene- 
inz, and encouraging to do the act, and are not preſent when the act is done; for if the party com- 
manding, furniſhing with weapon, or aiding, be preſent when the act is done, then be is principal, 2 


Init. 182. 


_ Until he that is appealed of the deed be attainted ; fo that one like If the prin- 
law be uſed therein through the realm. Nevertheleſs, he that will hal wage 


8 . . attle, ard 
fo appeal, ſhall not, by reaſon of this, intermit, or leave off to com- i, flain 3 
711071CE Þis appeal at the next county againſl them, 10 More Loan againſt feld, yet he 
their principals which be appealed of the deed but their exigent ſhall not at. 
: Jr k ; tainted ; but 
remain until ſuch as be appealed of the 'dced be attainted by out!awry, the fad ment 


or otherwiſe. muſt be, that 
be was van- 


guiſhed in the ſceld, ideo conſideratum, quod ſuſp' fer ll”, c. And this was agreed by the juſtices ; 
for otberawiſe in this caſe the lord ſhould have 0 t, ner any outlazury could be ſucd by the appellant 
againſt the acceſſary. 2 Ink. 183. 

Though the act ſays appellee in the ſingular number, yet in an appeal brough! againſt 2 as principals, 
and apeirſt another as acceſſary to them, in this caſe th of them muſt be attainted b, fare the acceſſary 
be out/awved ; and if ene of the principals be fonnd not guilry, the acceſſary is dijcharged, tor the plaintiff 
made him acceſſiry to two, and therefore he cannot be found acceſſary ro one. But where there be 
divers * prircit als, the appellant may have his apfteal againſt any one of them, and make the acceſſary ne- 
ceſ/ary to him only, if he will, for the felony is ſeveral ]; but the appellant cannot have ſeveral appeals 


ot one deatn. 2 Inſt. 183. 

+ Br Corone, cites pl. 118. cites 40 Aſſ. 25. S. P. accordingly. 

1 In one caſe of felony all are principals as well bee as after, theugh they be alſent at the doing 
of the felony ; but that is ſpecially provided by ſtatute of 3 H. 7. cap. 2. of taking of ww.men again/? 
their wills, &c. 2 Inſt. 183. | | 

But if the prircipa! pleads not directiy to the felony a plea to bar the plaintiff, as auterfoits attaint, or 
ungues accouple, or the like, there the ac-eſſury ſai! not pl:ad until that plea be determined; and fo it 
the principal plead a plea to the awrit, the accetiary ſhall nut be driven to anſwer until the pica be deter- 


mined, 2 Init. 184. | 
For further explanation of this act, ſee the following diviſions. 


| | | l 

2 Lg FR & M. cap. 4. f. 4. Perſons buying or receiving 
Polen woods, knowing the ſame to be ſlolen, ſhall be deemed acceſſaries 
to the felony, after the felony committed, and pumſhed as ſuch. 

3. 41 & 12 V. 3. cap. 7. ſ. 9. Perſons ſetting forth any pirate, 
or aiding or afſiſting, maintaining, procuring, commanding, counſelling, 
vr adviſing the ſame, either on the land or fea, ſhall be adjudged ac- 
ceſſary to ſuch piracy. And if any perſons, knowing another to have 
committed piracy, ſhall, on the land or fea, receive, entertain, or con- 
ceul him, or receive or take into their cuſtody any ſhip, veſſel, or goods, 
which have been piratically taken, ſhall be adjudged acceſſary in the 
piracy ; and all ſuch acceſſaries ſhall be tried as the principal pirates 
are, and ſuffer pains of death, and lee of lands and goods, in like 
manner. | 

4. 5 Ann. cap. 31. f. 5. F any perfons ſhall receive or buy any 
goods, knowing them to be flolen, or ſhall receive, harbour, or conceal 
any burglars, felons, or thieves, knowing them to be ſo, they fhall 
be deemed acceſſary to the felony, and being conwdt by teftimony of one 

55 


witneſs, fhall ſuffer and incur the pains of death as a felon convict. 


Vol. I. | K 


7 Acceſlary, 


See tit. 

Murder (O) (5) Who. 

and (O. 2) 

3 Inſt. 139 · 1. IF a man receives a felon in aid or favour of the felon, he is 
1 acceſſary; but if he aids him by good words, or ſues for his 


inzly ; for 
— bo 80 deliverance, or ſends a letter for his deliverance, this is not ac- 


not . ceſſary. Br. Corone, pl. 103. cites 26 Aſſ. 47. 

the felon.— 

—A vicar inſtructed an illiterate approver in priſon to read, whereby he eſcaped, yet the vicar was 
adjudged not acceſſary to the felony, 3 Inſt. 139. Cap. 64. cites Mich. 7 R. 2. and 7 H. 4. 27. 


2. Felons came to the houſe of D. and M. his wife ; NM. bneww 
them to be felons, but D. did not, and both D. and M. received 
and entertained them, but M. conſented not to the felony. Adjud ged 
that this made not M. acceſſary. 3 Inſt, 108. cap. 47. cites 
Mich. 37 E. 3. W. caſe. 

Br. Corone, 3. It is agreed, that he <vho procures and is preſent is principal, 

ple 19+ cite Lough he did not firike, and if he be abſent he ir only accefſary. Br. 

7 H. 4. 27 

& 25. 8. C. Appeal, pl. 19. cites 'F H. 4. 27. 

4 P. 4. If diverſe commit any murder or other felony, one man may 
be both principal and acceſſary to the other. 3 Inſt. 139. cap. 64. 
cites 7 H. 4. 27. 

5. If a man receiver a felon knowing of the fly, and fakes 405. 
of him to ſuffer him to ga, he is acceſſary to the felony. Br. Eſcape, 
pl. 43. cites 9 H. 4. 1. 

6. In appeal of rape of his feme, though two come and the 
ene does the act, the other being preſent, you both are principals. Br. 
Appeal, pl. 32. cites 11. 4. 13. 

8. P. per 7. $2 where ſeveral come to do felony, robbery, &c. and one does 
fake lief the act, the others are principals. Ibid. 

ing —— to do a burglary or murder, &c. And Dyer and Weſton ſaid, that in thoſe things, is 
* reſpe&t of the medling with the perſon of a man, the intent is adjudged according to the event, and 
when the fact is perpetrated it ſhall be adjudged the intent of all from the commencement, and fo all 
are principals ; but yet it may be found, that the one of them did it ex malitia præcogitata, and the 


other not. Mo. 53, 54+ in pl. 155. 
If ſeveral perſons come into a houſe together with an intent to ſteal, if only one of them ſteals goods, 


they are all equally guilty, Per Kelyng Ch. J. — 47. at the on Bailey, 5 Apr. 166 5. 


*L115] g. If a mortal wound be given, and the party langui iber for a 
month, and A. knowing theresf receives the murderer, or if con- 
ſtables arreſt him and permit him to eſcape, and then the perſon 
wounded dies, the receivers are not acceſſary to the felony, nor 
are 1 felons. 2 Ld. Raym. Rep. 827. cites 11 H, 
4. 12. b. 

9. If 20 come to dh a felony, and the one only does the act, yet 
all are principals by reaſon of their preſence. Br. Corone, pl. 187. 
cites 11 H. 4. 13. 

10. But if any procure or command and be not preſent, thoſe 
are acceſſaries 3 Ibid. 


11. The lord * be principal of the goods of his wllein ; 


for if he takes them ſecretly, it is not felony, for he has a title 
76 


Acceſary, 115 


to take them, ant therefore it ſeems that he may be acceſſary. Br. 


Corone, pl. 215. cites 29 H. 6. | 

12. If ſeveral are preſent for the ſame purpoſe when a man is 
killed, and one kills him, yet all the others are principals. Br. 
Corone, pl. 166. cites 21 E. 4. 79, 71. 

13. They who reſcue a felon out of ward or priſon are principal 
felons, and not acceſlaries, per cur. Br. Corone, pl. 129. cites 
1 i. 7. % ' 


14. If a man be preſent at the death of a man, and moves another s. c. cited 
to flrike, which he does, and kills the man ; by all the juſtices of Pl. C. 100. 
both benches, he who moved is principal and not acceſſary, tho' ** and 156 
reporter ſays 


he did not ſtrike ; for the wound of him who itruck is alſo the the reader 


wound of him who' procured it, and it 1s only formal in appeal _ fee in 
the reports 


to ſay that every one is principal who ſtruck him mortally. Br. „ H. 4. dle 


Corone, pl. 140. cites 4 H. 7. 18. law fre- 

| quently ad- 
Judzed accordingly, viz. that thoſe preſent and abetting to do the fact are principals as well as he that 
did it; and that it ſeems, in the time of H. 4. the law was changed and corrected in this point. 
2 Hark. 312. cap. 29. f. 7. the ſerjeant ſays he takes it to be ſettled at this day, that all thoſe who 
a{l-mble themſelves together with a feionious intent, the execution whereof cauſes cither the felony in- 
tended, or any other to be committed, or with an intent to commit a treſpaſs, the execution whereof 


cauſes a felony to be committed, and continue together abetting one another, till they have actually put 


their deſign in execution; and alſo all thoſe who are preſent when a felony is committed, and abet the 
dding of it, as by holding the party while another ſtrikes him, or by delivering a weapon to him that 
ſtrikes, or by moving him to ſtrike, are principals in the higheſt degree, in reſpect of ſuch abetment, 
as much as the perſon who does the fact, Which in judgment of law is as much the act of them all as 


if they had all actually done it. - 


I 5. If 12 come to commit a robbery, a fray, riot, or the like, If ſeveral 


which are unlawful acts, and one of them enters into the houſe and combine to 
ſtand by one 


kills a man, or dbes another unlawful act, all the others who came „ther in - 
with him to do the unlawful act are principals. Br. Corone, pl. breach of 
171. Cites 34 H. 8. | peace, with 
| a general re- 
ſ)lution to reſiſt all oppoſers, and in the execution of their defign à murder is committed, all of the 
company are equally principals, though at the time of the fact ſome of them were at ſuch a diſtance ag 
to be out of view; alſo upon the ſame reaſon it hath been adjudged, that where a company of rogues 
aſſault a man in the highway, who eſcapes from them, and then one of them rides from the feſt, in the 


ſame highway, and robs another out of the view of his companions, and then returns to them, they 


arc all of them equally principals. And the like hath been adjudged in relation to all thoſe who ac- 
company one another with an intent to commit a burglary, in the execution whereof ſome ſtand to watch 
only in the adjacent places, and the reſt actually break and enter the honſe, 2 Hawk. Pl. C. 312. 


cap. 29. f. 8. 


16. So in the caſe of Fines Lord Dacres, one of his company 
killed a man in hunting in a fore/?, and the Lord Dacres and other 
hunters, as Mantel and others, were principals, and were all 
hanged, Ibid. | | 

17. A. being in gaol for felony, R. an attorney adviſed his friends C 116 ] 
to perſuade the witneſſes not to appear to give evidence againſt him, 
and ſo they did. Reſolved, that neither the friends nor R. were 
acceſſaries to the felony, but that it was a great contempt and 
miſpriſion, for which they might be fined and impriſoned. 3 Inſt. 
139. cites Mich. 11 & 12 Eliz. Roberts's caſe. 
18. V. perſuaded J. S. to take a pution, which was mixed with Ibid. The 


cantharides z and that thereby he would have iſſue by his feme. —_— 


Accordingly V. drank the potion, which poiſoned and killed him. an eſpetial 
| | K 2 1 Reſolved, 
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caſe, where Reſolved, that V. was a principal murderer, though vf preſent 
rial of the drinking the poiſon; for otherwiſe he would be diſpuniſh- 
and acceſſary 4 * 1 5 
able. And everv felon is either principal or acceſſary, and if 


are Geb ab- x 
ert at the there is no principal there cannot be an acceſſary; but if any one 


time oi 5 had procured V. to do it, ſuch perſon had been acceſſary before 
mites... the fact. 4 Rep. 44- a. b. pl. 10. Paſch. 33 Eliz. B. R. Vaux's 
S. C. cited, caſe. | 


and S. P. | 
Keyling 52. as to both principal and acceſſary being abſent at the time of the felony done. 2 Inft, 


132. S. P'. and S. C. cited. S. P. 3 Inſt. 138. cap. 64. S. C. cited 2 Hawk. Pl. C. 313. 
cap. 29. f. 11, and ſays, that fo likewiſe ali thoſe teem to be principals who were preſent when the 
poiſon was infuled, and privy to and conſenting to the deſign. 


19. A feme cannot be acceſſary #9 her huſband, though ſhe 
knows that he committed larceny, and relieves him, and docs not 
diſcover it. 3 Init. 108. cap. 47. | | 

7 Mod. 129. 20. Upon a conviction of deer-ſtealing, on the ſtatute 3 & 4 
1 W. 3. cap. 10. the queſtion was, whether one not preſent, but 
ingly by ; frocuring, perſuading, or adviſing the perſon 79 kill the deer, and 
juezes ; but ending bin dogs or guns for that purpsſe, and horſes to carry away 
Holt Ch. J. the ſaid deer before the fact committed, ſhall be ſaid to be abet- 
contra, with. K EGS | : | . 

their ſeveral ting and aiding within that ſtatute. Three judges held that it 
arguments. was, but Holt Ch. J. was of another opinion. 2 Salk. 542. pl. 2. 


„ Hill. 1 Ann. B. R. the Queen v. Whiſtler. 
S. C. adjudged the defendant guilty within the ſtatute, by 3 juſtices contra Holt Ch. J. with their 


ſeveral arguments. 


21. One that is aiding to a felony, and preſent at the doing it, is 
a principal felon ; but aiders in felony who are abſent, are only 
acceſſaries; per Powell J. and upon this, he ſaid, the diſtinction 
is grounded, that one ſort are aiders therein, and the other there- 
unto. 7 Mod. 32. Hill. x Ann. B. R. in caſe of the Queen v. 
Whiſtler. 


(C) In what Cal 


1. I was admitted by ſeveral, that there may be principal and 

acceſſary in premunire ; but Candiſh ſaid, that F he who is 

called ęriucipul dies, yet the ather ſhall anſwer. Contra in felony. 

But Finch. ſaid, it is more like to treſpaſs than to felony ; for in 

treſpaſs, he who hrit comes ſhall anſwer; and if he be convict 

of damages, and after another comes and pleads, and is convicted, 

he ſhall be charged of the firſt damages; and if he be acquitted, 

yet the firit thall be charged; and the writ was, that ſuch ma- 
nutenentes, & abettatores ipſum expulerunt; and after Finch. 
awarded, that the defendants who appeared ſhould anſwer. And 

- it ſeems that all are principals, Br. Præmunire, pl. 4. cites 44 

13.7. 
L117 J 2. Hull ſaid, that there may be principal and acceſſary in pre- 
| munire. Dr. Damages, pl. 46. cites 8 H. 4. 6. | * 
| 4. 


Acceſlarp. 


3. Of ſreaſon is no acceſſary, and one cannot be acceſſary felo- 
nice to a treaſon; quod nota. Br. Corone, pl. 134. cites 3 H. 7. 
10. per Huſſey Ch. J]. | 

4. There is no acceſſary in ſimony, but all are principals therein 
as well as in zreſþaſs. Cro. E. 789. pl. 30. Mich. 42 & 43 Eliz. 
C. B. in caſe of Baker v. Rogers. | | 

5. There is no acceſſary in forgery, but all are principal. Re- 
ſolved. Mo. 666. pl. 913. Mich. 44 & 45 Eliz. Booth's caſe. 

6. In the higheft and loweſt injuries there can be no acceſſary, 
but all are principals; as in treaſon, petty larceny, and treſpaſs. 
2 Inſt. 183. 


117 


There can 
be no acceſ- 
faries in high 
treaſon or 
treſpaſs; and 


it ſeems agreed, that whatever will make a man an acceſſary before in felony, will make him a prin- 
Cipal in high treaſon and treſpaſs, as battery, riet, rout, forcible entry, forgery, and petit larceny; and 
wherever one commands another to commit a treſpaſs, and the treſpaſs is done accorlingly, he ſeems 
to be as guilty of it as if he had done it himſelf; and he may be tried and found guilty before the 


trial of the perſon who did the fact. 2 Hawk. Pl. C. 310. cap. 29. ſ. 2. 


(D) Before or after. 


I. RINCIPAL was found guilty of manſlanghter, but * 


guilty of the murder. The court diſcharged all the acceſla- 

ries before the fact, becauſe 79 manſlaughter none can be acceſſary be- 

fore the fact; but as to the acceſſaries ter the fact, they thall 

anſwer as acceſſaries to the manſlaughter, Mo. 461. pl. 645. 
Hill 39 Eliz. Gooſc's caſe. | 

2. There can be no acceſſary before the fact in cuſe of manſlaughter, 

becauſe this muſt be on a ſudden attray; for if it be premeditated it 


is murder. Reſolved per tot. cur. 4 Rep. 43. b. 44. a. pl. 9. Paſch. 


39 Eliz. Goff v. Bibithes. 


(E) Charged. How. 
I, IN HERE the /ervant of 2 man procures a man to bill his maf= 


ter, which he does, this 1s not treaſon in the ſervant, be- 
cauſe it is only felony in the principal; and where the principal is 
only a felon, the acceflary cannot be a traitor. Br. Corone, pl. 
118. cites 40 Aﬀl. 25. | 
2. Two were indicted quod ipſi talibus die & Anno III. 
Wane, felon. ſcient. latronem domint regis, apud D. receptaveriunt & 
certa bona, and declared who, &Cc. ipſus W. ad valentiam, &c. in 
cuſtod, ſua exiſtent. vi & armis ceperunt & aſportaverunt. Per 
Cheiney, he ought to declare what fetony was committed, and alſq 
that he knew them to be felons, and received them; for it ſhall be in- 
tended by thoſe words, W. Wane ſcient. felon. domini regis re- 
ceptaverunt, &c. that this word ( /cent.) ſhall have relation 40 this 
zbard receptaverunt, which is the verb, becauſe adverbium deter- 


minat verbum ; for it ought to be /ciens 1p/os talem feloniam fecifſe 


_ receptaverunt, &c. vel hujusmodi; and the prifoner was diſmiſſed 
for the inſufficiency of the indictment, Br, Indictments, pl. 4. 


Cites 7 H, 6. 42. 
: F K 3 3· A 
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3. A man was indicted of counterfeiting money eraiteroufly, and 
another was indicted, that he knowing thereof, rraiteroi ſiy and Fe- 
lontoujly helped, a and comforted the principal, and the Prin- 
cipal cuas attainted. And per Brian J. in this caſe, and of burning 
of houſes, the acceſſary may be felon ; becauſe thoſe matters were 
telomes at common law, and are en treaſon by ſtatute, as 
to write a letter to burn a houſe unleſs he ſends 10l. by ſuch a day. And 
it was ſaid there, that it is certain that burning a houſe felonioufly 
was felony by the common law. And per Huſſey Ch. J. of trea- 
ſon there is no acceffary, and one cannot be acceſſary 3 
to a treaſon. Quod nota. Br. Corone, pl. 134. cites 3 H. 7. 10. 


(F) Forfeiture of what. 


* IF it be found before the cor:ner that J. S. acceſſary to the frlany, 
fed ior the felony, he ſhall forfcit all his goods as well as if 
he was principal and fled, viz. of all acceſſaries at the time of the 
felony done; but contra of acceſſary after the felony; by the juſ- 
rices of both benches. Br. Corone, pl. 198. cites 4 H. 7. 18. 

2. And if the principal be atteinted, and the acceſſury ac apt, yet 
it ſhall be inquired if he fled for the felony or not, as well as it 
ſhall be of the principal if he was noquitted, by reaſon of the for- 
feiture of his goods. Ibid. | 

3. If the principal be erroneciſiy attainted, whether by error in 
proceſs, or becauſe the principal, being out of the realm, &c. or in 

riſon, is outlawed; yet it muſt ſtand good till it is reverſed, and 
it is a good record till then; ; and in ſuch caſe, if the acceſlary be 


attainted and executed, and afterwards the attainder of the princi- 


pal is reverſed, the heir of the acceſſary may either enter or have 

his action; for by the reverſal of the attainder againſt the princi- 
pal, the attainder againſt the acceſſary is _— defeated, 9 
ep. 119. a. b. per cur. Trin. 10 Jac. in Ld. Sanchar's caſe. 


(8) Arraignment of Acceſſary. In what Caſes. 


1. A Man was indicted as acceſſary by his receipt of one A. who 
a a clerk attaint, and pleaded not guilty; and the court 
would not ſuffer him to be tried ; for it may be that the clerk may 
make his purgation after that the acceſſary i is hanged, Br. Corone, pl. 
83. cites 18 Aff, 13. | 
2. If principal and acceſſary are, and both are indicted, per bank, 
it is a good plea for the acceſſary to ſay that the principal is dead, and 
pray mainpriſe for his deliverance; for if the principal be dead, 


er hanged for another felony, the acceſſary i is diſcharged, Quod non 


negatur. Br, Corone, pl. 86. cites 22 Aſſ. 40. 
3. Where a man is acquitted ſe defendendo, it ſhall not be in- 


quired of the abettors; for he did the fact. Br, Corone, pl. 89. 
cites 22 Aff, 77. 


4. Contra 


Acceſſarn. 119 
4. Contra where the party is acquitted that he did not do the act; | 


there the conſpirators ſhall be puniſhed as conſpirators. Contra, 


where the party did the act. Ibid. 
5. Where there is principal and acceſſary of the death of a 


man, and the principal is delivered to the ordinary, the acceſſary 
ſhall not be hanged. Per Juſticiarios. Br. Corone, pl. 101. 


cites 26 All. 27. | 
6. Principal and acceſſary of felony of the death of a man. 


The acceflary ſhall not be put to the anſwer before that the prin- 
cipal be attainted, by which he was let to mainpriſe. Br. Co- 
rone, pl. 117. (bis) cites 40 Aff. 8. 

7. Action upon the ſtatute de muliere abducta tum bonts viri. 
The defendant was outlawed, and obtained charter of pardon, and 
there were principal and acceſſary, and the principal got the pardon, 
and by this the acceſſary had no advantage, but was awarded to 
anſwer. Quzre cauſam ? It ſeems to me inaſmuch as all are 
principals in this caſe. Br. Corone, pl. 122. cites 42 Aſſ. 16. | 

8. So upon ſuch outlazury where the indictment is * inſufficient, yet The large 
the acceſlary ſhall be put to anſwer; but the judge ought to have oe = 
diſcretionem & æquitatem inde. Br. Corone, pl. 174. (175) cites b e 


2 R. 3. 21. | other 
editions are as here, 


9. If principal and acceſſary are, and the principal is outlawed by S. C. en 
erroneous proceſs, the acceſſary ſhall anſwer, and ſhall not reverſe 1 


the outlawry by plea; for the record is in force till it be reverſed ; ingly, 9 Rep. 
for it is not void, but error. Br. Corone, pl. 174. (175) cites $5-b- Patch. 
2 R. 3. 21. Per all the juſtices of B. K. | A 


Caſe. S. C. cited, and S. P. reſolved, 9 Rep. 119. a. b. Trin. 10 Jac. in Ld. Sanchar's 
Caſe. - 2 Inſt. 184. S. P. — 2 Hawk. Pl. C. 321. cap. 29. ſ. 40. ſays, that it ſeems agreed 
that ſuch attainder, while it ſtands unreverſed, is as ſufficient for this purpoſe as if there had been 


no error in it. | 
10. If a man be indifed, and acquitted by charter of pardon, 8 | 
clergy, or forejuring the realm, or in any other manner, the acceſ- — = 


ſary ſhall not be arraigned ; for where the life of the principal is der. The 
principalevas 


ſaved by the law, the acceſſary ſhall go quit; per Thirn. Quod — — 


nota. Br. Corone, pl. 18. cites 7 H. 4. and phaded 
charter of pard:n of the king; and yet it vas not allowed for the acceſſary ; for this is no acquittance, 
but is of the grace of the king to pardon him, which proves much that he is guilty, by which the ac- 
ceſſary was compelled to plead not guilty, at which Brooke wwonders ; for the principal is not nor can- 
not be attainted, and therefore it ſeems that the acceſſary cannot be arraigned. Br. Corone, pl. 70. 
cites 3 Aſſ. 14. But ibid. pl. 71. a man was arraigned of felony, and took to bis clergy, and was 
ſent to the priſon of the biſhop, and was found guilty by inqueſt of office; and the receiver, viz. 
acceſſary, was not arraigned, becauſe it is. paſſible that the principal, who has his clergy, may make bis 
purgation. Cites 5 Aff. 5.—— —But ibid. 137. Principal took to bis clergy, and the acceſſary was 
_ arraigned and found guilty. And per Townſend, if the principal bas bis pardon, by this the acceſſary 
ſhall go quit ; and all the juftices in effect ſaid, that it is the common courſe to arraign the acceſſary 
in ſuch caſe, and if he be found guilty he ſhall be“ hanged, and is not like to the caſe of a pardons 
Cites 3 H. 7. 12. | 
S8. P. Br. Corone, pl. 184. cites 4 E. 6. Inſt. 184. 8. P. 


- 


11. Attainder of the principal at the ſuit of the king, upon the 2 
indictment, is not ſufficient to put the acceſſary to anſwer in ap- 5p. 2 CY 
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29. ſays it 1s peal ot the frat of the par fy; 4 ſor the principal 1 is not dt ae 
greed that the ſuit of the party, but at the ſuit of the king. Quod nota. 

At tainder of 

the principal Br. Corone, pl. 19. cites 7 H. 4. 27. & 25.—2 Inſt. 184. S. P. 

at the ſuit of the king no ways helps the proceedings againſt the acceſſary at the ſuit of the party, & 

fic e cenvertoe 


12. Appeal againſt 4, 2 as principals, and 2 as acceſſaries. The 
ene principal ⁊uas outlawed, and the other came by ſuperſedeas upon 
C 129 J exigent, and the plaintiff prayed exigent againſt the acceſſaries. R. 
Hull, the one principal 1s not yet attainted, and they are ap- 
pealed as acceſſaries to both, and therefore it is no reaſon that 
exigent ſhould iſſue againſt them till the other principal be at- 
tainted. Contra if they were appealed as acceſſary of him only 
who is outlawed. Per Gaſcoigne, the one principal appeared, 
„ therefore if they had appeared they ſhould anſwer; for there 
rone, fl. is a diverſity when the principal appears, and the proceſs i is deter- 
10. Brooke mined againit him, and when he makes default; for upon de- 
1 - fault of the principal the acceſſary ſhall not be compelled to an- 
now, thouzh ſwer till the principal be attainted ; but when the principal ap- 
held ther- pears, he ſhall be arraigned, and the acceſſary alſo, and * one 
1 ow. inqueſt ſhall make an end of all; for if he be 4cquitted of being 
ths chad. acceſſary to him who appears, yet the ſame inqueſt ſhall inquire 
+ Br. Co- whether he be acceflary to the other who is outlawed or not. 


* Contra per Hulſ. and after the parties agreed. Br. Appeal, pl. 
S. C. 22. cites + 7 H. 4+ 36. 

S. P. For 13. Too were indicted of the death of a man, the one as prin- 
- \,-- 3-464 cipal, the other as acceſſary; and the principal was found that he 
Jony in the 


principal; did it /e defendends ; by which the acceſſary paſſed quit, and was 


75 this, as not arraigned. Br. Corone, pl. 33. cites g H. 4. 33. 
t leems, 1S 


26 be unaderſtocd that it is not felony of death. Br. Corane, pl. 80. cites 15 AL. 7. 


14. A man was indicted as acceſſary of procuring one to hill J. S. 
and becauſe zhey had no record againſt the principal, nor did 58 
know if the principal be acquitted or attainted, the defendan 
went fine die, becauſe the zrflices had ſent to the ju der of pence f 
the county where, & c. who certified that they had ng indictment againſ? 
the principal. Br. Corone, pl. 56. cites 9 E. 4. 48. 

15. In appeal again acceſ/ary, the acceſſary appeared, and the 
frinc ipal net; the acceſſury ſhall anfwer, but proceſs ſball ceaſe again}? 
the jury till the principal comes, or be attainted. Br. Appeal, 

| pl. 28. cites 9 H. 4. 1, 2. 
Br. Corſpi- 16. Where the principal dies or gets charter of parden _— his 
racy, Fl. 2. aftainder, the acceſſary is acquitted, and ſhall not have conſpiracy. 
cites So C. 
Br. Corone, pl. 5. cites 33 H. 6. 1. 

17. Where the principal confeſſes the felony, and takes to his 
clergy, the acceſſary ſhall be arraigned, notwithſtanding that no 
judgment be given againſt the principal. Br. Corone, pl. 157. 
cites 13 E. 4. 3. 


S. c. cited 18. Two were indicted, the one as principal, the other as ac- 
Reb. 110 ceſlary, and the principal was outlawed, and the acceſſury was taken, 
b. Trin. 10 and pleaded not guilty, and was found guilty, and ed, and after 


Ic. in lord the principal reverſed the outlawwry, and was arraigned upon the 
indictment, 


Acceiiary, 


indictment, and found not guilty, and was diſmiſſed where the 
acceſſary was attainted and hanged before; and it ſhall be in- 
tended that the acceſſary is not guilty where the principal was 
acquitted. And ſo ſee where he reverſes the outlawry, yet he 
ſhall be arraigned upon the indictment, Quod nota, Br. Corone, 


pl. 164. [165] cites 18 E. 4. 9. | 


that after the principal is attainted, whether after conviction by verdict or outlawry, &c. 
pardon, &c. ſubſequent, will no way avail the acceilary, and cites this cafe among others, 


19. Principal and acceſſary were arraigned, and both found guilty, 
and the principal took to his beck before judgment. And by all the 
Juſtices and ſerjeants, except Huſſey, the acceſlary ſhall be dif- 
miſſed. And by the reporter, where the principal confeſſed, and 
took to his book, it was adjudged that the acceſſary ſhall not be 
arraigned, becauſe judgment was not given upon the principal. Br. 
Corone, pl. 131. cites 3 H. 7. f. | | 

20. If the principal is pardoned, er hath his clergy, the acceſſary 
cannot be arraigned ; for it is a maxim, that ubi factum nullum, 
ibi fortia nulla; and ubi non eſt principalis non poteſt eſſe acceſ- 
ſarius; and none can be a principal before he is adjudged ſo by 
law, either by verd:&, confeſſion, or outlavwry ; and there being a 
principal in rei veritate, is not ſufficient; and the accepting a 
pardon, or praying his clergy, is only an argument of his guilt, 
unleſs it be after attainder; for then the acceſſary may be ar- 
Taigned, becauſe it appears judicially, that there was a principal. 
Reſolved. 4 Rep. 33. b. pl. 8. Trin. 32 Eliz. Syer's caſe. 


never was attainted, viz. that no judgment was given againſt him for the felony. 2 Inſt. 


120 
Sanchar's 


caſe. 
2 Hawk. Pl. 
C. 321. cap. 
29. ſ. 42. 
ſays it ſerms 


to have been 


generally al- 


ways agreed, 


his death er 


1 1 4 
S8. P. ac- 
cordingly, - 
though it be 

fter con- 
viction or 
confeſſion; 
yet if it be 
before judg- 
ment, the 
acceſſary 
ſnall be diſ- 
charged, be- 
cauſe the 
principal 
184. 


After the principal had been tried and artainted for a burglary, and then pardoned, &c. and the par- 


don allowed, M. who was acceſſary after the fact, was indicted for the ſame, and prayed that the mig!tt 
But reſolved, that though where the principal hath his clergy, or is acquitted or paz= 
doned before judgment, the acceſſary ſhall not be queſtioned z yet if the principal is attainted, the 


be diſcharged. 


acceſſary muſt anſwer, though the principal be pardoned. Raym. 477. Mich. 34 Car, 2. Anon. 


21. E. convifted for horſe-ſtealing, and reprieved after judgment, 
was again indicted for ſtealing another horſe before his attainder, and 
FJ. S. was indicted as acceſſary before the felony for procuring it. 
E. did not plead his firſt attainder, as he might, but confefſed the 
2d indiftment, and was executed; the acceſſary was found guilty, 
and had the ſame judgment as the principal ; but his execution 

was reſpited, there being ſome doubt whether he ought to be ar- 
raigned as acceſſary, ſince E. might have pleaded his former 
attainder; and if ſo there had been no principal in the 2d felony, 
and by conſequence no acceſſary. But the judges were very clear 
in opinion, that the arraignment of the acceſſary and the convittion 
vere good, ſince the principal did not take any advantage by 
pleading his former attainder. Poph. 107. Mich. 38 & 39 Eliz. 
Everet's caſe. | 

22. In appeal of murder againſt B. as principal, and C. as acceſ= 
ſary before, and D. as accefſary after the fact, the principal avas 
found guilty of manſlaughter only, and had his clergy. Reſolved that 
the acceſſary ſhall be diſcharged, for till judgment it does not ap- 
pear judicially that there was a principal; and therefore they 
were all diſcharged, Se if the principal in his arraignment had 


confeſſed 


Cro. E. 540. 
545. pl. 4. 
Goff v. By- 
by, S. C. 
and all the 
court held 
that as to 
the acceſ- 
ſaries before 


. 
31 
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4 
* 
55 
1 
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29. ſays it is 
agreed that 

attainder of 
the principal 


: L acceflarp, 


peal at the fuit of the party ; for the principal is not attainted at 
the ſuit of the party, but at the ſuit of the king. Quod nota, 
Br. Corone, pl. 19. cites 7 H. 4. 27. & 25.—2 Inſt. 184. 8. P. 


at the ſuit of the king no ways helps the proceedings againſt the acceſſary at the ſuit of tue party, & 
ſic e converſo. 


tainted. 


S Br, Co- 
rone, pl. 
10. Brooke 
s the 
ptactĩce is ſo 
now, though 
held other- 
wile ia the 
44 E. 3. 7+ 
there cited. 
+ Br. Co- 
ene, pl. 
20. cites 

S. C. 

S. P. For 
Tt is not fe- 
Jony in the 
principal; 
and this, as 
it ſeems, is 


2. Appeal againſt 4, 2 as principals, and 2 as acceſſariesr. The 
cue 13 pal avas outlawed, and the other came by ſuperſedens upon 
exigent, and the plaintiff prayed exigent againſt the acceſſaries. R. 
Hull, the one principal 1s not yet attainted, and they are ap- 
pealed as accefſaries to both, and therefore it is no reaſon that 
exigent ſhould iſſue againſt them till the other principal be at- 
Contra if they were appealed as acceffary of him only 
who is outlawed. Per Gaſcoigne, the one principal appeared, 
and therefore if they had appeared they ſhould anſwer ; for there 
is a diverſity when the principal appears, and the proceſs i is deter- 
mined againſt him, and when he makes default; for upon de- 
fault of the principal the acceſſary ſhall not be compelled to an- 
ſwer till the principal be attainted; but when the principal ap- 
pears, he ſhall be arraigned, and the accetlary alſo, and“ one 
ingueſt ſhall make an end of all; for if he be acquitted of being 
acceflary to him who appears, yet the ſame inqueſt ſhall inquire 
whether he be acceflary to the other who is outlawed or not. 
Contra per Hulf. and after the parties agreed. Br. Appeal, pl. 
22. cites + 7 H. 4. 36. 

13. Two were indifted of the death of a man, the one as prin- 
cipal, the other as acceflary ; and the principal was found that he 
did it ſe defendend; ; by which the acceſſary paſſed quit, and was 
not arraizned. Br. Corone, pl. 33. cites ꝙ H. 4. 33. 


*0 be * that it is not felony of death. Br. Corone, pl. 80. cites 15 Aſſ. 7. 


14. A man was indicted as acceſſary of procuring one to kill J. S. 
and becauſe zhey had uso record againſt the principal, nor did no: 


| know if the principal be acquitted or attainted, the defendant 


tte principal. 


Br. Cor ſpi- 
racy, pl. 2. 
cites S. C 


| judgment be given againſt the principal. 


S. C. cited 


per cur. 9 
Rep. 119. 
d. Trin. 10 
Ic. in lord 


went fine die, becauſe the 7rflices had ſent to the ju rx ＋ pence of 
the county where, &c. who certified that they had ng indictment againſ# 
Br. Corone, pl. 56. cites 9 E. 4. 48. 

15. In appeal againji acceſ/ary, the acceſſary appeared, and the 
principal not: the acceſſary ſhall anfeer, but proceſs fball ceaſe again/?# 
the jury till the principal comes, or be attainted. Br. Appeal, 
pl. 28. cites 9 H. 4. 1, 2. 

16. Where the principal dies or gets charter of pardon _ hrs 
attainder, the acceffary is acquitted, and ſhall not have conſpiracy. 


Br. Corone, pl. 5. cites 33 H. 6. 1. 


17. Where the principal confeſſes the felony, and takes to his 
clergy, the acceſſary ſhall be arraigned, notwithſtanding that no 
Br. Corone, pl. 157. 
cites 13 E. 4. 3. 

18. Two were indicted, the one as principal, the other as ac- 
ceſlary, and the principal was outlaaved, and the acceſſury as taken, 
and pleaded not guilty, and was found guilty, and hanged, and after 
the principal reverſed the outlawry, and was arraigned upon the 
indictment, 


Acceiary, 


Indictment, and found not guilty, and was diſmiſſed where the 
acceſſary was attainted and hanged before; and it ſhall be in- 


tended that the acceſſary is not guilty where the principal Was 
acquitted. And ſo fee where he reverſes the outlawry, yet he 
ſhall be arraigned upon the indictment, Quod nota, Br. Corone, 


pl. 164. [165] cites 18 E. 4. 9. | 


that after the principal is attainted, whether after conviction by verdict or outlawry, &c. 
pardon, &c. ſubſequent, will no way avail the acceifary, and cites this caſe among others, 


19. Principal and acceſſary were arraigned, and beth found guilty, 
and the principal took to his beck before judgment. And by all the 
Juſtices and ſerjeants, except Huſſey, the acceſlary {hall be diſ- 
miſſed. And by the reporter, where the principal confeſſed, and 
took to his book, it was adjudged that the acceſſary ſhall not be 
arraigned, becauſe judgment was not given upon the principal. Br. 
Corone, pl. 131. cites 3 H. 7. 1. 

20. If the principal is pardoned, er hath his clergy, the acceſſary 
cannot be arraigned ; for it is a maxim, that ubi factum nullum, 
ibi fortia nulla; and ubi non eſt principalis non poteſt eſſe acceſ- 
ſarius; and none can be a principal before he is adjudged ſo by 
law, either by. verd:&, confeſſion, or outlawwry ; and there being a 
principal in rei veritate, is not ſufficient; and the accepting a 
pardon, or praying his clergy, is only an argument of his guilt, 
unleſs it be after attainder ; for then the acceſſary may be ar- 
raigned, becaule it appears judicially, that there was a principal. 
Reſolved. 4 Rep. 33. b. pl. 8. Trin. 32 Eliz. Syer's caſe. 


never was attainted, viz. that no judgment was given againſt him for the felony. 2 Inſt. 
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2 Hawk. Pl. 
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ſays it ſeems 
to have been 
generally al- 
ways agreed, 
his death or 
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„. 


cordingly, 
though it be 
after con- 
viction or 
confeſſion ; 
yet if it be 
before judg- 
ment, the 
acceſſary 
ſnall be diſ- 
charged, be- 
cauſe the 
principal 
184. 


After the principal had been tried and arrainted for @ burglary, and then pardoned, &c. and the par- 
don allowed, M. who was acceſſary after the fact, was indicted for the ſame, and prayed that the might 


be diſcharged. 


But reſolved, that though where the principal hath his cleigy, er is acquitted or par- 


doned before judgment, the accetiary ſhall not be queſtioned ; yet if the principal is attainted, che 
acceſſary muſt anſwer, though the principal be pardoned. Raym. 477. Mich. 34 Car, 2. Anon. 


21. E. convicted for horſe-ſtealing, and reprieved after judgment, 
was again indifted for ſtealing another horſe before his attainder, and 
FJ. S. was indicted as acceſſary before the felony for procuring it. 
E. did not plead his firſt attainder, as he might, but confefſed the 
2d indictment, and was executed; the acceſſary was found guilty, 
and had the ſame judgment as the principal; but his execution 
was reſpited, there being ſome doubt whether he ought to be ar- 
raigned as acceffary, ſince E. might have pleaded his former 
attainder z and if ſo there had been no principal in the 2d felony, 
and by conſequence no acceſſary. But the judges were very clear 
in opinion, that e arraignment of the acceſſary and the convittion 
vere good, ſince the principal did not take any advantage by 
pleading his former attainder. Poph. 107. Mich. 38 & 39 Eliz. 
Everet's caſe. 

22. In appeal of murder againſt B. as principal, and C. as acceſ- 
fary before, and D. as acceſſary after the fact, the principal avas 
found guilty of manſlaughter only, and had his clergy. Reſolved that 
the acceflary ſhall be diſcharged, for till judgment it does not ap- 
pear judicially that there was a principal ; and therefore they 
were all diſcharged, Se if the principal in his arraignment had 


confeſſed 


Cro. E. 540. 
545. pl. 4. 
Goff V. By- 
by, S. C. 
and all the 
court held 
chat as to 
the acceſ- 
ſaries before 
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the fact, canfeſſed the felony, and before judgment obtained bis pardon, er had 

r b his clergy allarued, the acceſſary is thereby diſcharged. 4 Rep. 43. 
dis- Fj R * ig. 

"i pl b. 44. a. Paſch. 39 Eliz. Goff v. Bibithe & al'. 


charged, it | 
being found that there was not precedent intent to kit; but that the acceſſzries after ſhould anſwer 


for every appeal and &eclaration therein includes as well homicide as murder, which the common plea 
Proves, viz. that he ſhould aniwer to the telony and murder not guilty ; but becaule he had his clergy 


after conviction, and never was attainted, the acceflary was diſcharged, 


23. If the principal dies before judgment, or upon his arraign- 
ment „ande mute, the acceſſary is thereby diſcharged. 2 Init. 183. 
24. If one was imaifted os principal, and acquitted, he conn after 
be indicted as acceſſary before the faft ; but notwithitanding ſuch 
acquittal, he may be indicted a acceary after the fact,; and the 
reaſon is, becauſe he that commands or advites a robbery, burg- 
lary, or murder, to be committed, is quodam modo guilty of the 
fact; and therefore if he be found not guilty of the tact, being 
indicted as principal, he cannot afterwards be tried as acceſſary 
before the fact, becauſe by the former verdict he is found not to be 
guilty of the fact, which extends to all guilt before the principal fat 
committed. But an acceilary after is not guilty in any ſort of 
committing the fact, for it was done before he knew any thing 
of it; therefore if he be tried as principal, and found not guilty, 
he may after be indicted as acceſſary after; for that is an offence 
ſubſequent to the committing of the fact, and is for receiving the fe- 
lons, or after the fact done; which is an offence of another 
[122] nature. So are the books 27 Aſſ. pl. 10. 8 H. 5. 6, 7. And ſo 
have the precedents upon examination always been at Newgate 
ſeſſions. Kelyng. 26. | —— | | 
25. Where the principal is not attainted, but diſcharged by 
being burnt in the hand only, the acceſary to him after the fact 
ought to be diſcharged without burning in the hand, or being put 
to his book, although he was convicted of the oftence, becauſe he 
ought not to be condemned but where the principal is attainted ; 
whereas in this caſe he was only convicted; per Berkley and 
Crooke J. being only in court; and ſo reverſed a judgment. Cro. 

C. 566. pl. 3. Hill. 15 Car. B. R. Stevens's caſe, 


® 


(F) Pleadings by Acceſſary. 


T. A ECESSARY was indifed of receiving of W. N. 2who was 
outlawed of felony; to which he ſaid upon his arraign- 
ment, that notwithſtanding the indiftment ſays, that W. N. is out- 
lawed of felony, yet becauſe the court is not aſcertained if he was 
eutlatued in fact, or not, he demanded judgment if he ſhall be com- 
pelled to anſwer, by which he was ſpared upon ſurety; and 
. becauſe no outlawry of it was found he went quit. Quod nota 
for outlawry is matter of record, which cannot be properly found per 
pais by indiftment, but ought to appear of record. Br. Corone, 
pl. 87. cites 22 Aſſ. 55. 
2. It is a good indictment, that J. N. knowingly received M. 


and C. outlawed of felony, and there J. N. may plead that no _ 
5 | record 


Acceſſary, 


record of outlawry, and pray allowance, and to the felony nt 
guilty; for he ought to plead over to the felony, per Bingham ; 
to which Yelverton J. agreed that he ought to plead over to the 
felony. Br. Corone, pl. 149. cites 8 E. 4. 3. | 

3. In appeal of the death of his brother brought again/? V. E. 
de M. as principal, and E. as acceſſury, the acceſſary pleaded u 
liel perſona in rerum natura as MW. E. at the time of the writ 
brought, or at any time ſince; and the truth was %, name was 
T. E. and not W. E. It was held, that if here vas ſuch 
another perſon as W. E. yet if he was net of M. or if he was 
dead before the writ brought, that it is good. D. 348. b. pl. 14. 
Hill. 18 Eliz. Howel v. Forteſcue. 


For more of Acceſſary in general, fee HALE's HisT. os PL. 
C. AND 2 Hawx, Pr. C. AND s& Trr. Clergy, and 


other proper titles. 


Accord. 


(A) What Accord ſhall be a Bar of Actions. 


fn. N accord that whereas the marriage of the ſon of J. S. 

| (one of the parties) was worth 500l. the other /howld 
give but gool. with his daughter. Per quod 1o0l. was abated in 
FE of all treſpaſſes, this is a good bar. Dubitatur. 16 E. 
4. 2. | | | 

[2. In an action it is no good plea in bar that it was ac- 
corded between him and the plaintiff, that if he did his en- 
deawour fo that he might make an accord between the plaintiff and 
J. S. for a treſpaſs which the plaintiff had done to J. 8. 
(then, &c.) and alleges that he did his endeavour, ſo that they 
were agreed; for this is not any ſatisfaction. 15 H. 6. Ac- 
cord. 1.] | b | 


[3- But it is a good bar if he ſays, that he did his endeavour 
fer quod they did accord at his own coſt. 15 H. 6. Accord. 1.] 
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S. C. cited 
by Williams 
J. Bulſt. 74. 


— — 


* Fol. 128. 


+ 
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Fitzh, tit. : 


Accord, pl. 


1. cites 8. 
C. —Pl. C. 
55 6. Arg. 
in caſe of 
Reniger v. 
Fogaſſa S. 
P. and S. C. 
cited. 

Fitzh. tit. 


Accord, pl. 


1. Cites S. 


C. Pl. C. 5. b. in caſe of Reniger v. Fogaſſa cites S. C. 


LA. In an action upon the flat. of Rich. 2. if the defendant 
ſaith that after the entry an accord was made between them 
that the plaintiff ſhould re-enter into the land, and that the 
defendant ſhould deliver the evidences of the plaintiff to the ir, 

' | 12 Ig tf] 


Fitzh. tit. * 
Accord, pl 
Jo cites S. C. 
— Br. AC. 
cord, pl. 1. 
cites 8. C. 


123 | Accord. 


and far: the Ziff; this is not any bar of the action, for the delivery of the 


q 8 a Plaintiff's own evidences cane? be any ſatisfaction of the Ir tives 
CUE | g 
Faintiff was ſeiſed of the land at the time of the delivery of «the evidences; for otherwiſe they will be 
ot no advantage to the plaintiff. Cro. E. 194. in pl. 8. cites S. C. 

The amends ovght not to be of a thing which ig the party's nen, as te delivery, or reſtitution of hie 
eawn proper evidence. Per Manwood and Dyer. D. 356. pl. 39. in cate of Oncly v. the Earl of 


Br. Accord, [ 5. But otherwiſe it is if he ſays, that the accord was that 
Pi. eee he Deuld deliver certain evidences concerning the land te the plain- 
Fitz. tit. i, and that he delivered them accordingly; this is a good 
2 = bar if he makes title to the evidences. 9 Edw. 4. 19.] 

T.—Per tot. cur. he ought to ſpew ewwhat evidences in certain; for per Choke and Danby, if they 
were the prefer evidences of the plaintiff it is no ſati: faction. Br. Accord, pl. i. Cites S. C. | 


3 vl 6. But the delivery of the evidences mf be after the plain- 
| Cod; and i fs entry into the land, otherwiſe it i$ not any advantage to 


per Choke, him. 9 Edw. 4. 19.] 

the plaintiff | . | 

may traverſe the accord or the delivery at his pleaſures Quod nota bene. Br. Accord, pl. 1. cites 
S. C.——BÞr. Traverſe per, &c. pl. 126. cites S. C. 


#5 5 _ [7. In an action of treſpaſs for taking his beaſie, it is not 
"ap any plea that an accord was that the plaintiff /bould have the 
37 Jac. B. beaſts again, for this is not any ſatisfaction. 9 Edw. 4. 19.] 

R. in caſe | | | 
of Covill and Geffery, and agreed by Doderidge and Haughton J. But Doderidge ſaid, that if it had 
deen agreed in this calc of 9 E. 4. that the defendant ſhould carry the goods [or drive the cattle] to a 
certain place, fo as the doing it would be chargeable to him, then the conſideration would be good. 


® Per tot. [8. An accord that each f them ſhould be quit of ations againſt 
Dt. the other is not good, becaule it is not any ſatisfaction. * 16 Edw. 
Br. Accord, 4. 8. b. 11. b. per curiam, Hill, 1650, between + Davies and 


pl. 6.—— Oakham, adjudged, upon a demurrer in an action upon the 


rd ac caſe for words, and ſuch accord pleaded in bar. Intratur 
pet f and Mich. 1650. Rot. 557.] ; 
Scf.ncant being indebted to cach other, the defendant upon ſuch agreement offered to wage his law, and 
Anderſon and Periam J. doubted much if he might; for an accord evith:ut Jatisf aim is no plea, and 
debt cannot be diſcharged by parol, but Rodes ſaid that it is good by conſent of the parties, and fo ſaid 
ſome ſerjeants, and Fenner cited 11 R. 2. tit. Bar, 242. where a man had rent by way of retainer ; 
and Rodes cited 22 H. 6. and 37 H. 6. payment by way of retainer. Goldſb. 80. pl. 17, Hill. 
30 EZ. Sanderſon's caſe. ; | 

+ In the caſe of Davis v. Ockham, Sty. 245. the defendant pleaded an accord between him and 
the plaintif, that whereas the plaintiff had done a treſpaſs againſt him, the one treſpaſs ſhould be ſet 
againſt the other. The pica was held not good, per tot. cur, And judgment for the plaintiff, wifi. 


[ 124 } 
And it is a [o. But it ſeems it is a good accord that each give the other 


— © pot of wine in ſatisfafion of actions. Contra 16 Edw. 4. 8. b. 
the plaintiff 11. b. curia.]J 

accepted of 1 1 

the defendant a pottle of wine in ſatisfaction. Pr. Account, pl. 9. cites 34 H. 6. 43. 


4 — ca'e, [10. In an action upon the caſe for ſcandalous words, if the 
2 — defendant pleads that after the words ſpoken the plaintiff ſued 


that it was the defendant in the military court before the lord marſnal, 
azreed the where it vas ordered by the court, with the aſſent of the 
defendant 2 — * . . o 

fuld confeſs plaintiff and defendant, in diſcharge of this ſuit, and of all other 


11 diſterences 


„ Accord, 
differences between them, that the defendant ſhould make a ſub- 


miffion in writing, in a place appointed, and before certain 
perſons, &c. and avers that he did it accordingly. Mich. 14 Car. 
B. R. between 7005 and Pegham, adjudged upon a demur— 
rer. But nota, that the plaintiff traverſed the ſaid order, and 
the defendant demurred. But the court gave not (*) judg- 
ment upon this, but becauſe this order is not any ſatisfaction as 
to the damages, but in point of honour. Intratur Trin. 14 Car. 


Rot. 728. ] | 
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ro the plain 
tiff that be 
had done him 
zorerg and 
ſpruld aſk 
forgiveneſs 


* Fol. 129. 


— 
upon bis 
knees, and 


that then the 


Plaintiff ſhould releaſe all actions for the ſuid words, and the defendant made the ſubmiſſicn accordingly; 
<vhereupon the plaintiff immediately releaſed and diſcharged bim. Judgment fi actio. It was moved 
that aſking forgiveneſs is not ſufficient conſideration, which Doderidge and Haughton J. agreed. 


2 Roll Rep. 96. Trin. 17 Jac. B. R. Covill v. Geffery.— 
zllat the plaintiff had judgment, but it ſeems a miſtake. 


Net:. br. tit. Accord, pl. 7. ſays 


11. An accord is not any bar of an action unleſs it be exe- S. P. Er. 


cited, becauſe the plaintiff hath not any means to recover that 
which he ought to have by the accord. ] 


Accord, pl, 
6. Cites 


16 E. 4. . 
Accord 


cugbt to be a fatisfatim in fact; and it is not ſufficient to ſay that he Fed to him the money, &c. 


Br. Accord, pl. 5. cites 5 E. 4. 7. 


An Accord is not ex-cutory ad diem fu urum, but ought to 


be executed before the action brought, and the party at the day appointed may refule to accept the 


amends agreed upon. Per Manwood and Dyer. D. 359. pl. 39. cites 17 E. 4. 8. 


But if an accord it ex-cuted, though it be deceirfully, as where it was to deliver good and merchan- 
dizable wax, and he delivered corrupt and mixt wax, which the plaintiff acc-pt.d ; this ſeemed a good 
bar, and that by the plaintiff's own acceptance, though it be not to the 100th part of the value, the 


injury is diſpenſed with. D. 75. a. b. Mich. 6 E. o. B. R. Andrew v. Boughes. 
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Though in Peytoe's caſe and formerly, it hath been held that an accord cannot be pleaded unleſs ic 
appears to be executed, yet of late it hath been held that wp;n mutual promiſes an action lies, and con- 
ſequently there being equal remedy 17 41h ſides, an action (accord) may be pleaded without execution 
as well as an arbitrement. Arg. to which the court agreed. Raym 450. Trin. 33 Car. 2. B. R. 


Caſe v. Barber. —2 Jo. 15%. S. C. and S. P. 


—Þut in trover for a waiſtcoat, the defendant 


pleaded a promiſe to pay 26s. and that thereupon the defendant agreed to diſcharge him, &c. and laid 


mutual promiſes to perform, &c. 
have actions upon mutual promiſes ; this accord may be pleaded though. not executed, 


Upon demurrer it was inſiſted to be now ſettled that the parties may 


becauſe each 


party may have his remedy, and cited the cale of Cate v. Baxnen, Raym. 450. and 2 Jo. 158. ted 
non allocatur. And the court diſtinguiſhed between arbitrement and accord, that arbitrement be 
pleaded with mutual promiſes of performance, though the plaintiff has not performed his part, yet he 
ſhall maintain his action; becauſe an arbitrement is like a judgment, and a remedy lies upon it; but 
upon accord no remedy lies; and the books are ſo numerous that an accord ought to be executed, that 


it is now impoſſible to overthrow them all. 


But had it been a new point it might be worthy conſidet- 


ation. And judgment for the plaintiff, Ld. Raym. Rep. 122. Mich. S W. 3. Allen v. Harris. 


rz. In an action it is not any plea that it was accorded 
between them that the defendant ſhould grve a certain ſum 16 
the plaintiff at a day, which is not yet come, in ſatisfaction, be- 
cauſe the plaintiff has not any remedy for it. * 6 H. 7. 
11. b. curia, D. 6 Edw. 6. 75. 26 D. 19 Eliz. 356. 39. 16 Edw. 
4- 9. 17 Edw. 4. 3-] | 

| (13. So if an accord be 20 do tao things, and he does one and 
not the other, yet this is not any bar of the action, becauſe 
the plaintiff has not any remedy for that which is not performed. 
'*6 H. 7. 10. b. curia. 10 H. 7. 23. Coke 5. 11. b. D. 19 Eliz. 
356. 39 Coke 9. Peyts 76. b.] | 


In treſpaſs upon 5 R. 2. the defendant accorded that he ſhould pay rhe plaintiff 6d. 


* Br. Ac- 
cord, pl. 3. 
cites S. C. 
accordingly, 
m— itz. 
Ut. Accord, 
pl. 4. cites 
S. . 
* Br, Ac- 
cord, pl. 3. 
cites 8. C. 
— Br. Treſ- 
L 125 ] 
paſs, pl. 279+ 
Cites S. C. 
and give bim 


counſel when be Ker, it, and ſaid that he bad pald the Gd. But by Towntend J. you do nt fay v 


have given counſel, 


and concord ought to be executed, and it is not like “ arbitrement, on which debz 


lies for the ſum awarded, which does not upon accord. But the other juſtices were in diverſe opinions, 


becauſe requeſt ſhall be of the counſel. Br. Accord, pl. 7. cites 17 E. 4. 2. But Brooke laid, that: 


the law ſeemed to be with Townſend. 


Every accord muſt be full, perfect, and compleat 3 for if divers things are to be performed by the 


accord, the performance of part is not ſufficient; but rhe whole cught to he performed. Reſolved 


9 Reg. 


—— SR EE — 


t25 Accord. 


Rep. 79. b. in PEYTor's caſe, and ſays, that with this agrees 17 E. 4. 2. b. 6 H. 7. 10. a. and 

I. C. 5. 4. S. P. per Manwood and Dyer. D. 356. pl. 39. Paſch. 19 Eliz. in caſe of Onely 
v. the Earl ot Derby, cites 6 H. 7. | : 

It is no concord unleſs all tbings are dene; per Doderidge J. 3 Bulſt. 325. cites 6 H. 7. 11, 
Cro. C. 193. SIM9NDs v. MEwDSWoOR TH.——Nor is it binding in equity. Chanc, Caſes, 302. 
Mich. 20 Car. 2. Butcher v. Hinton. ——Heath's Max. 59. cites S. C. 

S. P. Br. Accoid, pl. 3. cites 6 H. 7. 10.— 8. P. Accord, pl. 5. cites 5 E. 4. 7. 


But the C14. If an accord be that the defendant S d a certain 
agreeme”* hing at a day t9 come in ſatisfaction of the action, if he per- 
only to do an 3 3 : - 

forms it at the day, this is a good bar of the action, though it 


act at a day : b 
to come is was executory at the time of the accord made, inaſmuch as he 


not good. . * 82 25 . 
Bat an abi. hath accepted it in ſatisfaction, 6 H. 7, 11. b. . 
trement to that purpoſe is good. Br. Treſpaſs, pl. 79. cites 6 H. 7. 10. 4 


a ing [I5. If by an accord monies are to be paid to the plaintiff 
| ns ogy in ſatisfaction of treſpaſs, it is not any plea in bar of the action 
gay te c:m:, that he fendered it to the plaintiff accordingly, and he refuſed 
tender and it. Edw. 4. 8. curia. 16 Edw. 4. 8. b. 

refual is not "7 4 | 4- 8. b. agreed.) 

ſufficient without actual ſatisfaction and acceptance. Reſolved. 9 Rep. 79. b. in Peytoc's caſe. 

In treſpaſs for entering a houſe, and continuing poſſeſſion, the defendant pleaded an accord 7 give a 
judgment in tbe ſeeriff 's cour!, and pay os. and that he gave the judgment and tendered the 50s. but 
adjudged for the plaintiff upon demurrer. 2 Keb. 534. pl. 49. Trin. 21 Car. 2, B, R. Hall v. 
Scabright.—— Sid. 428. pl. I Ts S. C. but S. P. does not apptar. Mod. I 4+ pl. 41. K. C. but 
S. P. does not appear.——* Pr. Accord, pl. 5. Cites 5 E. 4. 7. 


Accord [16. So it is no plea that he is ready 79 pay the money, but 
ought to he ought to ſay that the plaintiff is ſatisfied. 30 H. 6. 4.] | 


ſound in ſa- 
tisfaction. Roll Rep. 27. in a nota at the end of the caſe of Lane v. Mallory.——8. P. Pl. C. 5. 


b. Arg. in caſe of Reniger v. Togaſla.——Cro. C. 193. pl. 3. Trin. 6 Car. B. R. Simonds v. 


17. A. lafed to B. for years, rendering lol. rent a year, with 
clauſe of re-entry, and afterwards it was agreed by parol that B. 
ould board A. for the rent. A. demanded the rent, and entered, 
and B. re-entered. A. brought zreſpaſs. B. pleaded the leaſe, 
and the defendant [plaintiff] pleaded the re-entry, and the 
plaintiff [defendant] pleaded the agreement by parol, and a good 
replication. Br. Accord, pl. 11. cites 47 E. 3. 24. | 
'F | 18. In treſpaſs the defendant pleaded accord after the treſpaſs, 
4 that the defendant ſbould give the. plaintiff 2 partridges in ſatigfaction 
| of the treſpaſs, and he ſaid that he had given the 2 partridges 
1 accordingly; and a good plea, though he did nt ſay that he had 
| given them in ſatisfattion of the treſpaſs, &c. Br. Accord, pl. 4. 
cites 4 E. 4. 45. 
19. In all caſes where arbitrement is a go2d plea, accord with 
ſatisfaction is a good plea. 6 Rep. 44. a. cites 6 H. 7. 10. a. 
20. In waſte the defendant pleaded accord, hat he fhould 
'4 repair the flood gates of the mill which he had made, and no plea; 
I | for in action perſonal or mixt, accord is no plea, and this by 
judgment. But quzre if it be a good accord, inaſmuch as it 
[ 126 ought to be ſatisfattion to the plaintiff, which it cannot be to do 
what is his proper duty to do. Br. Accord, pl. 13. cites 11 H. 
7. 13. and ſays, the ſame cafe was argued again 13 H. 7. 20- 
but not adjudged; but that the beſt opinion was there that 


1 it is no plea. 


21, In 


Accord. 


21. In treſpaſs of goods taken, the defendant ſaid that he put 
them into his houſe, and becauſe the plaintiff oabed him 20. it was 
accorded between them that the defendant A keep them till paid ; 
judgment, &c. and. the court held the plea good, quod nota, 
chough without fhewing the cauſe of the debt. Br. Accord. pl. 2. 
cites 21 H. 7. 13. & 14- 5 

22. By the rule of the common law a right or title, which any 
one has to any land or tenements of any eftate of inheritance er 

ranktenement, cannot be barred by acceptance of any manner 
of collateral ſatisfaction or recompence. Retolved. 4 Rep. 

1. Mich. 14 & 15 Eliz. Vernon's caſe. 

23. The thing accorded to be given for amends of any tort or 
injury ought to be ſome charge to the one party, and commedicus and 
profitable 20 the other; per Mounſon and Dyer. D. 356. pl. 39. 
Paſch. 19 Eliz. in caſe of Onely v. the Earl of Derby. 

24. The amends ought to be made in the life of the treſpaſſor, and 
mot by his executors or heir; per Manwood and Dyer. D. 356. 
pl. 39. in caſe of Onely v. the Earl of Derby. 

25. In debt on bond, conditioned #9 pay III. on February the 
12th, the defendant pleaded an accord the 8th of February, that if 
he paid 81. upen the ſaid 12th of February he awould accept it for the 
payment of the x11. and pleads a tender at the day, & uncore 


riſt. But this being but a concord, which is no plea in debt. 


without ſatisfaction, it was adjudged for the plaintif. Cro. E. 
193. pl. 6. Mich. 32 & 33 Eliz. B. R. Taſſal v. Shane. 


greater. 
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3. Fo re- 
ſolved. 0 
Rep. 79. b. 
in Pey tor s 
caſe. 


In debt upon 
a bond whcie 
the lum to 
be paid 1s 
certain, there 
a leſſer ſum 
cannot be 
paid in ſatis- 
faction of 4 
Per 


curiam obiter. 4 Mod. 89. Paſch. 4 W. & M. B. R. 


206. In an indebitatus afſumpſit for 505. the defendant pleaded a 
concord, after the aſſumpſit t give the plaintiff I55. parcel of the 
50. and the 35s. rehdue the plaintiff ſhould receive in hats, and 
alleged the payment of the 15s. and that he was always ready to pay 
the reſidue in hats. Adjudged for the plaintiff; for it being a 
concord executory in part, it can be no plea, becauſe a concord is 
always to be intirely executed, and not to be executory in any 
part, and cited 6 H. 7. 9. Cro. E. 305. pl. 4. Mich. 35 & 36 


Eliz. B. R. Rayne v. Orton. 1 
27. In waſte the plaintiff counts that B. infegſted C. in fee to the 
B. 


uſe 1 B. for life, and after of E. her daughter for life, and that 
died, and E. took the defendant to huſband, who did waſte, and 
then E. died, and after her death this action was brought. The 
defendant pleaded in bar a concord and ſatisfaction, viz. that C. 
the feoffee gave and delivered him the deed of feoffment to uſes, which 
He delivered to the png & in ſatisfaftion of the waſte, &c, Re- 
ſolved per tot. cur. to be a good bar, admitting the action to 
lie; for damages only are to be recovered, and not the place 
waſted; and in this caſe the deed did not belong to the ceſty que 
uſe, but to the feoffees by the common law, and the ſtatute 
does not transfer it to him. Cro. E. 356. pl. 15. Mich. 35 & 
36 Eliz. C. B. Sacheverell v. Bagnoll. 5 | 

28. The heir in reverſion brought covenant againſt executor of 


tenant for life, for not repairing, &c. who pleaded that teſtator 
| | 22 dicd 


But whbers © 
land is tobe 
recovered by 
writof waſte, 
it may perade 
venture be | 
otherwiſe z 
per cur. ibid. 
oites 11 & 
13 H. 7. and 
10 Eliz. 2. 
Dy. 277, ' 
See Waſte, 
(B. a. 3) pl. 
30. and the 
notes there- 


died the 19th of March, and that after teſtator's death, viz, 
22 Mar. concordatum, &c. fuit between them, that the defendant 
ſhould quietly quit the * poſſeſſion to the plaintiff, and that in confider- 
ation thereof the plaintiff ſhould diſcharge him of the breach in not 
repairing ; and that afterwards, viz. 25 Mar. he quietly quitted, 
&c. But adjudged for the plaintiff; for Fenner held the con- 
cord void, as not being any recompence; the exccutor having 
no intereſt, but culy a licence in law, to enter into the houſe and 
carry away the goods, and fo the agreement to quit not material. 
And Yelverton and Crook J. held the plea not good, becauſe 

' the time of quitting ꝛwas uncertain; and though the defendant 
ſhewed that he really did quit within 5 days after, yet this will 
not aid the firſt uncertainty, and 7he concord ſhould have fixed a 
certain time for the quitting, if he would take advantage of it. 
And by Williams J. the time of quitting being indefinite, the de- 

fendant ſhould have ſbeaun an immediate execution theres, viz. that 
be quitted inſtantly. But all 3 beſides Fenner agreed, that if the 

| plea as to the time of quitting had been certain, and been exe- 
cuted accordingly, it had been good; for though the action be 
grounded upon the deed, yet it is only to recover damages. Yelv. 
124, 125. Paſch. 6 Jac. B. R. Sanford v. Cuteliffe. 

29. Where the condition by deed, by the original contra? of 
the parties, is to pay money, there by accord between the parties, 
any other thing may be given in ſatigfaction of the money; but if 
the condition is in 200 quarters of wheat, on condition to pay 20. 
an accord to give a horſe or a gold ring in fatisfaftion thereof, is 
good; but if the obligation be in 100 quarters of wheat, t5 pay 50 
quarters, he cannot give money, or other thing in ſatisfaction 
thereof, becauſe the contract originally was not for money, but 
for a collateral thing. 9 Rep. 79. a. Mich. 9 Jac. C. B. per cur. 
in Peytoe's caſe. 

Cro. Jo. 30. In covenant upon an indenture, the defendant pleaded a 
_ concord, that he ſhould pay the plaintiff 121. in full ſatisfaction and 
BAD - diſcharge of the ſaid covenant, and of all other covenants in the ſaid 
nau, S. indenture; and that he paid, and the plaintiff accepted the ſame 
=" arm accordingly; but upon iſſue thereupon, it was found for the 
When 2co- plaintiff, and damages aſſeſſed, and judgment accordingly. 


Pan is 9 Rep. 60. Trin. 10 Jac. B. R. Bradſhaw's caſe. 

breten, the : 

action is not founded merely on the ſpecialty, as if it were a duty, but ſa--2wrs of treſpaſs ; and there- 
fore an accord is a good plea to it, and ends in damages. Agreed. All. 39 Hill. 23 Car. B. R. 
Arg. by counſel and court, in cafe of Eeles v. Lambert. ——As where the covenant is brought for 


* default of reparations, though the action be founded on the deed, yet it is mixt with tert, for which 


damages ſhall be recovered. 9 Rep. 79. b. ſays, that in this caſe accord with ſatisfation was adjudged 
a good plea in bar, Paſch. 3 Jac. in caſe of Eden v. Blake. Accord is a good plea to a covenant to 
pay a ſum certain. Per cur. 2 Keb. 51. pl. 7. Trin. 13 Car. 2. B. R. in caſe of Outram v. 


Rolſton. 


31. In action for words, the defendant pleaded that the plain- 
tiff had agreed to accept 3 jugs of beer from him in ſatisfaftion. The 
plaintiff demurred, becauſe he did vt ber that the fame was paid 

or tendered by the defendant ; and therefore the plaintiff had judg- 
ment. Sty. 452. Paſch. 1655. Trevanion v. Penhallow. | 
| 32. In 


Accord. 


32. In debt on bond for performance of covenants, the defendint 
leaded, that it was agreed between the plaiutiff and him, that 
defendant ſhould grant an annuity out of certain land for life, in 
diſcharge of the bond; and that he had granted the ſame ac- 
cordingly, and the plaintiff accepted it in diſcharge of the bond, 
&c. but adjudged for the plaintiff; for it is but a concord and 
verbal agreement, which can never be a diſcharge of a ſpecialty. 
Cro. J. 649. pl. 19. Mich. 20 Jac. B. R. Noyes v. Hopgocd. 

33. In covenant, the breach ailigned was in not paying 81. 
a year, and not purcualing lands worth 100. the defendant 
pleaded an accord chat he 52d paid part, not ſaying how much, 
and that for the rej? the plaintiff was to enter and take the profits of 
certain lands, and tendered an iſſiie that he - had performed and paid. 
Upon demurrer. it was objected for the plaintiſff, that accord is 
no plea, but curia contra held that accord is a good plea to a 

covenant to pay a ſum certain, or an obligation when joined 
with other things uncertain. But this accord nct mentioning 
what part in certain he had paid, they concei it void. 2 Keb. 
5 1. pl. 7. Trin. 18 Car. 2. B. R. Outram v. Rolſton. 

35. In an indebitatus aſſumpſit, the defendant pleaded an ac- 
cord 4% pay money t9 a ſtranger, and avers pait paid, and a ſprecial 
promiſe for the reſt. The plaintiff demurred, becaute not executed. 
It was objected, that there being ſufficient remedy, it is well 
enough; and cited 7 E. 4. 24. and Pl. C. 5. Sed non allocatur 
for though an obligation for the money be iuikcient, as being a 
payment, yet a promiſe is not, unleſs the agreement was, that 
he promiſed to pay; and judgment for the plaintiff 2 Keb. 332. 
pl. 50. Hill. 16 & 20 Car. 2. B. R. Bree v. Sayler. 

36. In treſpaſs, & c. the defendant pleaded an accord between 
him and the plaintiff, viz. that he ſhould pay ihe pleintiff 3 J. and 


* 
176 71 
* Was 


ſhould undertake to pay the attorney's bill, and averred that he had pas 
the 3 l. and was alwoys ready ts pay the attorney's bu, but he never 

be bed him any. It was argued, that here the accord is exc 
cuted ; for the 3 1. is paid, and the agreement is not to pay, but 
to undertake payment of the attorney's bill, which he has done; 
and that upon his undertaking, the plaintiff or the attorney may 
have a remedy. But the accord not being executed, judgment 
was given for the plaintiff. Raym. 203. Mich. 22 Car. 2. B. R. 
Cock v. Honeychurch. 


127 


C 128 ] 


Mod. 69. 
pl. 20. 


ſcems to be 


S. C. but 
does not 
mention the 
attorney 3 
2525 
Keb. 690. 
pl. 20. 3. 
C. and 
though the 
plea was, 
that he pro- 
miled to pay 


the attorney's bill, yet per cur. this promiſe, or any thing in action, is no accord, as to pay and releaſe, 
becauſe on refuſal the party cannot compel the releaſe ; but this might be picaded by way of diſcharge, 


but not in bar, unleſs he had averred he had paid the bill. 


37. In indebitatus aſſumpſit, defendant. pleaded an accord 10 
pay 10 l. and deliver ſult flockings, which was paid, and that he was 
ready to deliver the other, and that the plaintiff accepted the defends 
an' promiſe in ſatisfaction. Upon demurrer the court held it no 
plea, not only becauſe it 15 not executed, but becauſe there 13 
only an action given, and that is no ſatisfaction, any more than 
one bond againit another; judgment for the plaintiff, 2 Keb. 
85 1. pl. 104. Mich. 23 Car. 2. B. R. Brown v. Wade. 

Vol. I. | L 33, One 


123 : Accord. 


For after ii 38. One promiſe may be pleaded in di/charge' of anther before 
is broken it breach, but after breach it cannot be diſcharged without a releaſe 
ys a gevt. A 2 r.: 
Mod. 206. in writing. 2 Mod. 44. Trin. 27 Car. 2. C. B. Milward v. 
d. C. Ingram. | 
39. In aſſumpſit for wares ſold laid ſeveral ways, the defend- 
ant pleaded an agreement 7o Pay g J. and ſuch fum as Mr. Liveſay 
ſhunld tax fer cofts, in ſatisfaction of all matters betaueen the parties, 
and alledged mutual aſſumpſit to perform it, and then ſhewed 
the taxation and norice thereof, and tender of the 91. and the 
coſts, & uncore priit. The plaintiff demurred generally, and 
reſolved per cur. that F action be not given upon mutual promiſe 
at the time of the ofſumpſit, ſuch aſſumpfit is no bar to the prior atticn, 
And judgment for the plaintiff niſi. 2 Jo. 168. Mich. 33 Car. 2. 
B. R. Witham v. Taylor. | 
40. In delt again/? executor ion a bond entered into by teſtator 
23d March 14 Car. 2. Detendant pleaded a concord 3o April, 
31 Car. 2. that defendant ſhould give the plaintiff new ſecurity for 
_ this debt, and anther upon anether bond ; and that he being the exe- 
cCutor of the obligor, and the perſon with whom the concord 
was made, gave the ſecurity according to the concord, by a bill 
fealed by him/clf, Upon demurrer judgment was given per tot. 
cur. for the plaintiff; ior one bond given in ſatisfaction of another 
is no diſcharge, whether given upon concord or not, and the 
concord cannot mend the matter; and yet here the new bond 
binds him de bonis propriis, whereas by the firſt bond he was 
only bound de bonis teitatoris. 3 Lev. 55, 56. Mich. 33 Car. 2. 
C. B. Lobly v. Gildart. | 
C 129 ] 41. In covenant on an indenture in which defendant covenanted 
to permit the plaintiff to receive 100 l. per annum rent, part of awhich 
avas to 25 in ſatisfaftiin of a debt, and the refidue to be paid ts the 
defendant, and aſſigned a breach in difturbing him to receive the rent. 
The defendant pleaded an occord between them that each ſhould 
deliver his part of the indenture to T. S. to be cancelled, and that each 
ſhould be diſcharged of all actions upon the ſaid indenture ; and averred 
that he delivered his part, &c. and upon demurrer this was ad- 
judged ill, becauſe accord is no plea, unleſs executed on both 
ſides. 3 Lev. 189. Mich. 36 Car. 2. C. B. Ruſſell v. Ruſſell. 
42. In covenant the breaches aſſigned were, that the horſes were 
not in repair; that the lacls awere taken away, the hedges broken 
down, aud the ditches not ſcoured. Defendant pleaded an accord, 
that he fhould employ a workman 3 or 4 days about repairing the 
houſe, which ſhould be a ſufficient [atisfiFien; and that he had em- 
ployed a workman, &c. It was moved, that this was no more 
than the defendant was obliged to do; that it was an anſwer 
only to the repairs of the houſe, and that the ſatisfaction pleaded 
is uncertain, viz. to employ a man for 3 or four days. And 
judgment was ſtayed ; but [afterwards as it ſeems] the court held, 
tliat in covenant where the damages are uncertain, and to be reco— 
wered, as in this caſe, a leſſer thing may be done in ſatisfaction, 
and there accord and fatisfaction is a good plea. 4 Mod. 88, 89. 
Paſch. 4 W. & M. B. R. Adams v. Tapliug. 
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(B) Pleadable. In what Actions. 


. | | : * „ This rule 
1. JN every action where only amends is demanded by way of da 3 


mages, accord executed is a good bar in diſcharge of them. 0 law. Ses 


Per cur. Cro. J. 100. pl. 29. in caſe of Alden v. Blague, cites 9 Rep. 78. 
3 H. 6. 37. 3 H. 4. I. 47 E. 3. 12. D. 75 & 201. OW 


2 Brownl. 131. per Coke Ch. J. 


2. In action of debt upon a leaſe for years, there is a certain de- 2 yt 
131. S. P. by 


mand, and yet accord is a good plca. 9 Rep. 79. a. Cites 47 E. 3. Warburton 
24. a. b. and 10 H. 7. 24. a. and 2 R. 3. tit. Debt 100. 1 
3. In forger of falſe deeds, concord was ruled to be a good plea. In this and 
8 ; Ootner ac- 
Br. Accord, pl. 9. cites 19 H. 6. 22. DE 
| | ſtatutes, accord or arbitrement is a good plea, Heath's Max. 59. 


4. In appeal of mayhem, accord with ſatisfaction is a good plea Tongs the 
becauſe damages only are to be recovered. 6 Rep. 44. a. ſays jyrice yo 


this is to be collected upon the book of 35 H. 6. 30. a. and that fince it in- 


ſo is the general rule in 6 E. 6. D. 75. — — 


is adjudged to be a good plea. 9 Rep. 78. b. in Peytoe's caſe, cites Trin. 26 H. 6. Rot. 27. in B. R. 
2 Hawk. Pl. C. 159. cap. 23. f. 24. ſays it clearly ſeems to be admitted in ſome books, and 
is ſaid to have been adjudged in a roll, not printed, that notwithſtanding every ſuch appeal muſt ſup- 
poſe the fact to have been done feloniouſly, yet inaſmuch as at this day it ſubjects not the appellee to 
the loſs of member, but only to damages, &c. as àn action of treſpais does, it may be well barred 
either by arbitrement, or an accord with fatistaction executed, 


5. In every action perſpnal, concord with ſatisfaction is a good gut not in 
plea. Cro. E. 357. pl. 15. Mich. 35 & 36 Eliz. C. B. in cafe real actiens, 
of Sachevercll v. Bagnoll. | ee 


See Tit. Waſte (B. a. 3) pl. 30. and the notes there. 


mixed as in waſte, Heath's Max. 59. 


6. In attaint, concord with ſatisfaction is a good plea, becauſe [ 130 J 


it is a perſonal action. Cro. E. 357. pl. 15. in caſe of Sache- 5 P. For 
| ; e Writ 18 


verell v. Bagnoll. | | 5 
only upon the record, but upon matter in fact alſo; for the ſuppoſition of falſity in the oath is matter 
in fact. 6 Rep. 44. a. cites 13 E. 4. 1. b. & 5 a. b. — S. P. And accord is a good plea againſt 


matter of record, and matter in fact mixed with it, but not again{t mere matter of record. Br, 
Accord, pl. 9. cites 13 E. 4. 5. per tot. cur. except Laicon. - Br. Attaint, pl. 118. cites 
S. C. Br. Attaint, pl. 9. cites 13 E. 4. 1. S. C. by the beſt opinion. — See Attaint (O). 


7. Covenant for not repairing a houſe. The defendant pleaded Noy 110. 

in bar an accord, and execution of it in ſatisfaction of the repairs. 13 
. . Ei . Judged E 
Reſolved a good plea ; for it is ne pleaded in diſcharge of the cove- good bar, 
nant, but of the damages only, which are demanded by reaſon of , rhe 
the covenant being broken, and the covenant remains, and the plea — = 
. . — . * . CY 

ſounds only in diſcharge of the defendant, and is not like an pleaded in 


obligation which is a certain duty, and there it is no plea, though 4'charge* 


it be before or after the day of payment. Cro. J. 99, 100. 1 
pl. 29. Mich. 3 Jac. B. R. Alden v. Blague. 13 
| is for a 


thing executiry, and is only a bar pro tempore, and not for a perpetuel bar of the ſaid covenant. 
6 Rep. 43. b. Buaxsy's Caſe, S. C. accordingly ; for there is a d:verfity when a duty certain accrues 
by the deed at the making the writing, as by — bill, or bond to pay money, there this certain 

| 2 day 


— 


130 Accord. 


duty taxes its eſſence and operation originally and only by the deed, and therefore mutt be avaide i by 4 
marter of as high a nature, though the duty be meiely in the feri⸗ nity; but when no certain duty 
acerbes by the deed, but a tor: or d:tau:t ſubſeguent, in conjunction with the deed, gives an action to 
recc er damages, {the which ate only in the perlonaity} accord with. ee, is a good plea for tuch 
tort or detault; as in the principal caſe the covenant, at the making the: evt, does not give the plaintiſt 
any acton, but the tort or default aiterwatis in not repaiting, being joined t ether with the deed, 
gives action for damages, which being in the per ſonalty, the plea is Sood. 


Proc nl. 8. In all actions which ſuppoſe the tenant to be vi S armic, 

Is | * 2 (wacre capias and exigent lies at the common law) there accord 

cites 32 Kl. is a good plea for the rederaption of his body from impriſonment, 

6. Tit. Bar. ſo that men may do their buineſs, which is for the public good. 
Reſolved per tot. cur. 9 Rep. 78. a. Mich. 9 Jac. C. B. Pry- 
toc's caſe. 

I... 9. In eſectment accord with ſatisfaction was pleaded in bar, 

Chitty, S. and reſolved per tot. cur. to bz a good plex. 9 Rep. 77. b. 78. a. 


.—— Mich. 9 Jac. C. B. Peytoc's caſe. 


: , 
2 Prov 1 


125. Prov. Crtcy, S. C. with the arguments of ey 1udges, and adju dged accordingliy. - Codb. 
129. . 193. 4<i0 Ve Chitty, Se C. 4 agjudged accordinglye 


10. In os u f ward accord is a good plea, becauſe pro- 
ceſs of outlaw ry lay in this action at common law. 9 Rep. 78, 
b. lays it was relolved. 


em. Ii. In detinue , charters concerning franztenement and inherit- 


177 3. P. 1 1 1 1 - uy ” , 
accordingly ance of land, the charters themtelves thall be recovered 3; and yet 


by Wardur- in ſuch cate an accord is 2 good plea, as is held in 7 E. 4. 23. b. 
wi Jo and the fame law in drtinue of a Parſe or other goods perional. 
9 Rip. 78. b. | 
In quare ejecit infra tenmiuum, accord was reſolved to be a 
good plea. 9 Rep. 80. a. Mich. 9 jac. C. B. Peytoe's caſe. 
3. Where accord thai! be a good plea in bar of treſpaſs, fee 
tit. Freſpa S, (R. a) pl. 1, 2. and the notes there. 


0 


1310 (C) The Form and Manner of Pleading. 


= 


Peath's N forger of deeds, drfendont ſuid that ſuch a day, year, and 
Kite Go place, he gave the plointiff a bottle of æuine in fe 1 of the 


Rep, freipaſs 3 70 which he agreed ; judgment if action Sc. and a good 
30% S. C. plea, though he docs nat ſay that any accord was made for the bottle 
cited by the Of wine. Br. Accord, pl. 8. cites 19 H. 6. 29. | 


orte: in 
P-ytoe + c ſe. . — Br. Barre, pl. 22. cites S. C. 
tne reporter. 5 


9 Rep So. b. S. C. cited in a nota of 


2. In treſpaſs the defendant pleaded concord, that he ſhould make 
to the plaintiff certain winds ws, and pay him 10 5s. by a day, and that 
he paid to him the 10 s. by the day, and the plaintiff faid that no ſuch 
concord, and found for the plaintiff; and the court would not 
give judgment becauſe the itlue is not good, becauſe he did not 
perform the whole concord by the day, and replication' cannot 

make an ill bar good as a verdict may. Dr. Accord, pl. 3. cites 
6 H. 7. 10. 


3. Debt 


Accord, 


. 7 : 1 - 
3. Debt again}? 2 ee jor Jears of 204.7 ent ar, 3 . 
ant pleads concord of 10 l. paid to the plaintiff for all debts and tref- 


The defend- 


5 


CA 


paſſes. 'The julticcs at one day were all of opinion that it was 10 
plea, becauſe 1 2 matter in fat, and defendant could not 
wage his law againſt the leaſe for years; but at another day 
Fineux, Keble, and Varifor held e contra; and after the defend- 


Br. Accord, pl. 


10 
voy Ca 


7 


ant pleaded ſatisfaction by way of arbitrement. 
$2. cites H. 7. 4. 
4. Debt on bond 7 pay 40 7. at Micbaclmas eve. Defendant 
pleaded a concord, that if he gave the Plein, a hawk and 20 l. at 
Michaelinas day the obligation fhoutd be wird, and laid that lie gave 
the hawk and 20 l. ot Michaelmas day, and the praintiff accepted it. 
This was held no plea; for it appears that for non-payment at 
the day the bond was forfeited, and fo became fingle, which 
cannot be diſcharged by ſuch a rated averment in fact of ſuch 
acceptance, although the agreement was before the day ; but ac- 
ccptance before the day was a good dilcharge. Cro. E. 46. pl. 2. 
Paſch. 28 Eliz. C. B. Anon. | 
5. In debt on a bind for 16 J. conditianed to pay $1. 10 f. at Mi- 
chaelmas. The defendant pleaded that before that day he, at the 
plaintiff's requeſt, paid bim 5 J. 25. 2 d. which be accepted in full 
fatisfaftien of the debt; but becauſe he pleaded the payment of 
part generally, whereas he ſhould have. pleaded the payment to 
have been in full ſatisfaction of the whole debt, the plaintiff had 
judgment. 5 Rep. I17. a. b. Trin. 44 Eliz. C. B. Pinnel's 


calc, alias Pinnel v. Cole. 


thonght it a good plea, becauſe accepted before the day; and fo if it had been at another 


Mo. 677 pl, 
922. PEN. 
NY Ve 
Corr,S.C, 
that he 
Fle:d<d pay- 
ment of 5 /, 
in latisfac- 
tion of the 
8 J. and the 
Court 
place; 


but 


pay ment at the day and place cannot be, by acceptance, ſatislaction of ali of the ſame kind.. C. 
cited per cur. and ia d that where a thing is pleide by way of concord it is iſſuabie; but ir the concord 
13 not executed by g'ving and FEGELFIngs IT CANNUVE be p1Caued in RE 10 the action, and theretore that the 
1915 way G pleading Is, that the ting ⁊ 45 { e 4d. Fi ceived in ful jatisfut; N, &c. Acc rdirg 0 the 


reſolutlon in 2P:nnei's cale, but both are traverlable. 


a 


6. Debt was brought on a bond. The defendant pleaded that 


after the mating the bond, and before it became payable, 
cas indebted te the defendant in a led of linie, to be delivered upon 
requeſt ; and it as agreed between them, that if defendant ⁊uaudd 
diſcharge the plaintiff of the ſaid lee of lime, that then in conßder— 
ation thereof e plaintiff would diſcherge the defendant of the bond, 
and would accept the ſuid loud of lime in ſatigracbian of the bond ; and 
alleged in fact that he did diſcharge * then and there the plaintitF 
of the lime, which the plaintiff accepted in diſcharge of the obligation, 
and then acquitted the defendant of the aud oblgation, and demanded 
judgment of the action. But upon demurrer it was adjudged for 
the plaintiff, becauſe the detendant had pleaded his bar + in dif- 
charge of the obligation, where he ought to have pleaded it in diſ- 
charge of the ſum contained in the obligation ; for it is not debt 
ſimply by the obligation, but the breach of the condition makes 
it to be a debt; to that if the condition 1s. not diſcharged the 
obligation remains in force, and the matter of the bar 1s not 
pleaded in diſcharge ol the condition, but ot the obligation, and 
L 3 therefore 


the plaintif 


- 


5 Mod. d7. Mich. 7 W. 3. Young v. Rudd; 


"1 132 
Cro. J. 2 64. 
pl. G. S. C. 
acc rainglys 
— Brownl. 
3 
ſeemis to be 
taken from 
Y CIV. . 
Nulſt. 66. 
. . 
judged for 
the plaintiff, 
7 Payment 
of m ney is 
no plea in 
diſcharge 
of a bond; 
but in diſ- 
charge of 
money to be 
paid by the 
bond ; per 
Houghton. 
Palm. 111. 


Fan 
E .* 
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eĩtes it as ſo therefore not good. Yelv. 192. Mich. 8 Jac. B. R. Neale v. 
Reuben 9 Sheffield. 


Rep. 77. b | | ; 
in Peytoe's caſe. If the obligation be with condition to pay a leſs ſum, and a concord is pleaded 
in ditcharge of the condition of the obligation, in nature of a leleaſe, then the concord is no bar of 


the obligation, per Haughton. 2 Roll Rep. 188. in cate of Roberts, alias Rabbetts, v. Stoker. 


And becauſe 7. A leſſor leaſed to B. for 3 years, and covenanted that B. ſhould 
1 quietly enjoy during his term, and to perform other covenants in the 
was pleated leaſe. A. entered within the time, by which that covenant was 


in ſarizfac- broken. B. brought action of covenant. A. pleaded accord and 
— 4 _ ſatisfaction in performance, and full ſatisfafion of all and fingular cove= 
rer of the c- nants and promiſes : at this time of the accord only one of the 
bend . 90 covenants was broken. It was adjudged by all the judges, that 
Dl bie this concord was a good bar as well of covenants executory as executed 
Palm. 111. [as * well before the breach as after, becauſe it is an action merely 
5. C.—— perſonal]; for the damages are the ground of the action. 2 Roll 
Palm. 111. — bets 7 js LEE 

Trin. 1. Rep. 187. Trin. 18 Jac. Rabbets, alias Robards, v. Stoker. 

Jac. S. C. y name of Robards v. Stoker. 8 


So Fer 8. But per Haughton, accord with ſatisfaction 7s no plea in di/- 
A charge of covenant without a deed, becauſe it enures as a releate 
cengot de re- Of covenant, which cannot be without deed ; but in fatisfaftiorn 
Las x Pa- and performance , a thing te be done, accord with ſatisfaction is a 
164 3 ac * 0 8 5 

doncord be good plea without deed, to which all the court agreed. Palm. 


pleaded in III. Robards v. Stoker. 


ſatisfaction 
of the promiſe, it is a good bar of the promiſe ; for there is a conſideration given for this promiſe ; 


but if concord be pleaded in 6iſcharge of this promiſe, in nature of a releaſe, then it is not good. 2 Roll 
188. ut ſuptra. | 


Palm. 111. g. And Doderidge J. held, that becauſe the concord was a 
2s Lay good bar to this covenant, which was broken before the concord 
made, (though it was admitted to be no bar for the other cove- 
nants) yet the plaintiF cannot have judgment. This caſe was 
adjudged upon demurrer. 2 Roll Rep. 188. ut ſupra. 
ped yg 10. In debt upon bond, with condition that if defendant ſhould 
in cite ef male compoſution wvith one E. for lands, Oc. then he fbould pay the 
Young v. pflaintif 30 I. The defendant pleads that he made no compoſition. 
Rudd. The plaintiff replies that H. granted to the defendant a rent-charge in 
fee, in ſatisfaftion of his title, which the acfendant accepted in ſatiſ- 
faction, Oc. air ſo he made compyſiticn. The defendant protęſlando 
that E. nom conceſſit, &c. pro placito that defendant did nit accept it 
in ſatisfaction, &c. This was held a good plea; for it is no 
compoſition without conſent, which depends upon the acceptance, 
and the grant is at the molt but argumentative. Hob. 178. pl. 
207. Earle v. Tuck. | 
®[ 133] 11. The beſt and moſt ſecure way of pleading an accord is to 
aw pw 7 plead it by woy of ſatisfaction, and not by way of accord; for if it 
tien be my be pleaded by way of accord, the defendant ought to plead a pre- 
ani {ay het iſe execution thereof in the whole, and if he fail in any part 
M e . his plea is naught * ; but by way of ſatisfaction he nced only ſay, 
4 fur @ that defendant paid the plaintiff ſo much in full ſatisfaction of 
fel ſatu- the ſame action, the which the plaintiff received; judgment ſi 


10, 


Accotd, 


atio, &c. 9 Rep. 80. b. at the end of Peytoe's cafe, in a nota 
of the reporter. | | 


ceived, &. Judgment fi actio. 9 Rep. 80. 


12. In caſe upon indeb. aſſump. the defendant pleaded an ac- 
cord to do diverſe things, and avers performance of part, and ten- 


dered io perform the reſidue, which the plaintiff refuſed. The plain- 


tiff demurred, and the plea was held not good, and judgment 
for the plainttFf. 2 Jo. 6. Paſch. 23 Car. 2. C. B. Shepherd 
v. Lewis. "= 

13. In indeb. aſſump. for wares ſold, the defendant pleaded 
that p exhibitinem bille, there was an accord that the defendant 
ſhould pay 20/. which he paid and the other received. Upon de- 
murrer it was objected to be an ill plea, being after the bill ex- 
hibited, and nt {aid puis darreign continuance. Sed non allocatur; 
it being pleaded in bar the ſame term of the declaration delivered, is 
well enough, and a good bar, without ſaying actis non. Sed ad- 
jornatur. 3 Keb. 782. pl. 27. Trin. 29 Car. 2. B. R. Brown- 
ing v. Denham. | 
pay on the ſaid 12 Feb. 201, which he had paid on the ſaid day. 


133 


fact ion, 
which the 
plaintiff re- 
b. Ut lapra. 


But where 
the plea was 
that poſt ex- 
hibitionem 
billæa, ViZs 
the 12 Feb. 
(which was 
before the 
bill was ex. 
hibited) an 
accord Was 
that defend- 
ant ſhould 


The court on a demurrer held, that 


though the viz. is void, yet the plea in bar is il; for the accord could never be executed on a day 


2 
— * 


precedent to the making, &c. 3 Keb. 786. pl. 39. Trin. 29 Car, 


14. In debt on bond the defendant pleaded that the plaintiff 
accepted a fegfment, with ſeifin of ſuch land, before the day en which 
the money became due by the condition 72 fati;faftion of the bond ; 
but becauſe it was not pleaded that he gave the land ia fatisfac- 
tion, Sc. judgment was given for the plaintiff. Comb. 199. 
Trin. 4 W. & M. in B. R. Higden v. Ihgden. 

15. Treſpaſs quare clauſum fregit, &c. The defendant pleads 
that the zreſpa/5 was done by him and Jane Rœaulund, and that after 
the ſaid treſpaſs it was accorded between the plaintiff and the faid 
Jane, that the ſaid Fane ball abate 14 s. due to the ſaid Fane from 
Ldward, father to the plaintiff, in ſatisfaftion of the ſaid treſpaſs, 
and avers that the ſaid Jane had abated the ſaid 14s. &. And 
upon this the plaintiff demurred, firſt, becauſe it is a thing to be 
done for the benefit of a third perſon, and therefore the accord not 
good. 
and not ſbeaun how. As to the firſt exception the court was 
e contra; for it being in diſadvantage of one of the treſpaſſers, 
and made at the requeit of the plaintiff, though 1t be to a third 


perſon it is well enough; but as to the ſecond fault the court 


held the plea to be ill; for the ought to have ſhewn how ſhe had 
abated the 14 8. as to ſay the father of the plaintiff owed her fo 
much, and had paid her but ſo much, ſo that the 145. be de- 
ducted and abated out of it; and to plead that the had abated ge- 
 nerally, as it is pleaded here, 7s wncertain and ill, and adjudged 
according in the following term. Skin. 391. pl. 28. Mich. 5 W. 
& M. B. R. Hillman v. Uncles. | 

16. A quantum meruit was brought pro opere & ſervitio, and an 


anſomul computaſſet for 5 l. folvend. cum inde requiſ:tus et. The 


2dly, Becauſe he ſaid that ſhe had abated the ſaid 14 8. 


B. R. Browning v. Denham. 


deſendant pleaded that it was agreed that the defendant ſhould give 


as 


L 4 
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and plaintiff fleuld accept a bill of 5, l. in ſatisfaction of what was 


due to him, erd that be did accept ſuch bill according to the agree- 
ment. The plaintiff replied prote/tards that he made no ſuch agree- 
ment, proteſtando e:iam that no fuch bid was given, pro placito dicit 
that it wvas under foul ; and upon demurrer to this replication it 
was held good. 5 Mod. 136. Mich. 7 W. 3. Taylor v. Baker. 
Mod. 86. 17. In oi m;/t and quantum merit, the defendant pleaded 
3 tat he gave the plaintiſf a beaver hat in ſatisfaFion of the promiſe, 
and the plaiuti f accepted it in fatisfaftim. The plaintiff protęſtands 


C. and per 
cur. where a that be di not give it in ſlitiiſcictian, traverſes that he accepted it in 


— 4 by fatisjaFio, Upon a demurrer it was urged that this could not 
way of con- be pleaded in ſatisfaction of the promiſe, but ſhould have been 
wo on a | of the damages: 2dly, it was urged that this traverſe Was 
zr the con. naught; for if the gift in ſatisfaction be admitted, his acceptance 
cord is not will not be material, And per Holt Ch. J. zhe acceptance is mate- 
3 rial as ⁊vell asg the gift, and to plead a gift without ſhewing that 
en, the other received it, would be naught, and + either is traverſa- 
ing, it can- ble. Rookby J. faid that the gift is neither admitted nor con- 
hoe ke 3 feſſed in this cate by the plamt?, becauſe here is a proteſtando 
the ation; to the gift, ſo that it does not appear here was any receipt at 


the:*fore the all. 2 Salk. 627, 628, Mich. 7 W. 3. B. R. Young v. Rud- 


e. 

plzading it is 

dy ſetting forth that the thing was given and received in full ſatisfaction, according to the rule in 
Pinnel's caſe ; but both are ttaverſadle; and judement for the plaintiff. Comb. 346. S. C. ad- 
zudged for the plaintiff. Carth. 347. S. C. adjudged for the plaintiff. 12 Mod. 35. ad- 


judged for the plaintiff. 
+ S. P. per Roll Ch. J. bat he ſaid it was more proper to join iſſue upon the payment. Sty. 239. 


Mict. 2650. Bcis v. Cranfield. 


18. AJ. hey paid and accepted in prerſicance of a void accord, may 
be pleaded or taken as an accord with ſatisfaction 3 and Holt 
Ch. J. ſaid that this was all that was proved by Nichols's cafe. 
1 Salk. 71. Trin. 9 W. 3. in pl. 3. 

2 Cro. J. 19. In covenant upon indenture between the plaintifF and de- 

Alen fendant, the defendant plroded bar by accord in ſatisfaion of the 

v. Blague. : 

& See ſupra Covenant, before any breach of covenant. Exception was taken to 

N. 7. the bar that the concord, &c. was pleaded to be in ſatisfaction 
of the covenant, which the defendant in his plea alleged were 
not broken at the time of the concord, and that this cannot be 
for the covenant's being created by deed cannot be diſcharged but by 
deed, but { accord with ſatisfaction is a goed plea in ſatisfaftign and 
diſcharge of damages upin covenant broken, and judgment given ac- 
cordingly, contrary to the opinion in 2 Roll Rep. 187. 5 [Rab- 
bet and Stoker's caſe.) Lutw. 358, 359. Trin. 12 W. 3. 
Snow v. Franklin, | ; 

20. Action upon the caſe for ſeveral promiſes ; defendant pleads 
that he gave the plaintiff ſuch a quantity of, &c. And the plaintiff 
accepted it in full [atisfati;n of the fad promiſes, Plaintiff de- 
murs, and defendant joins in demurrer. It was inſiſted for the 

laintiff, that the defendant's plea was naught 3 becauſe nt ſaid 
hat the defendant gave it in ſatisfactian, and cited 5 Co. Rep. 
$17. per cur. I the defendant gave it with one intention, 2 
8 2 


Accord, 


the plaintiff accepted it with another, the intention of the donor 
muſt prevail; but the queſtion here is, whether the words (full 
ſatisfaction) ſhall not as well relate to the verb give, as the verb 
accept; eſpecially becauſe of the conjunction et, which ſeems to 
difference it from the caſe mentioned. Adjurnatur. 10 Mod. 
224. Paſch. 13 Ann. B. R. Timber v. Gardiner, 


For more of Accord in general, ſce Agreement, and other 
proper Titles. 


Account. 


(A) For what Thing it lies. 


Lr. FF a man delivers money to another pon conditian that 

if the defendant makes a ſecurity of certain land by a cer- 
tain day, that then he ſhall have the money, and if not that 
he ſhall re-deliver it to the delivercr; if he does not make the 
ſecurity, the deliverer may have a writ of account againit him 


for the money. 41 Edw. 3. 10. adjudged. ] 


but the difference is, whether or no debt lies as well as account. 
Cites 41 E. 3. 7» —8. P. F. N. B. 118. (C) 


[2. If money is delivered 70 4 over, if it is not de- 
livered, account lies. 41 E. 3. 31. 1 E. 5. 2. b. 2 H. 4. 12. b. 
20 H. 6. 35+] FE 


not have detinue. 


Fol. 116. 
— nmmmnd 


8. . cited 
D. 20. As pl. 


121. and ad- 


mits that ac- 
count lies. 
Ibid. 20. b. 
S. C. cited 
and S. P. 
admitted; 


. P. Br. Accompt, pl. 11. 


Br. Ac- 
compt, pl. 
24+ Cites S. 
C. 8. P. 
for he can- 


Br. Accompt, pl. 43. cites 19 H. 6. 5. ——— The bailor may have account to 


know what is done with the money ; for it might be that he, to whom it was to be paid, would not 


agree. 2 Roll. Rep. 441. per Doderige. 


[3. But if it be gelivered over no account hes. 


2. De] 


1E $6 


[4 If I deliver money 1 B. to deliver over to C. to my uſe, g 


and he gives it to C. account lies againſt B. 2 H. 4. 12. b.] 


S. Bro 
Accompt, 
pl. 43. cites 


19 H. 6. Jo 


See (D) pl. 
C. 


[5. If a man acknowledges by cbligation that he hath received Br. Dette, 
a ſum ad proficiendum & computandum, the obligee may have pl: 2 cites 


an account for it, if he will. 42 E. 3. 9. adjudged. ] 


[6. If a man delivers money 70 you to pay to me, I ſhall 


account for this againſt you. 6 I. 4. 8. 41 E. 3. 10. 2 R. 2. 


Account 45. though he be but a enger.] 


in pl. 11. 
Per tot; cur. Godb. 210, pl. 299. Mich. 11 Jac. C. B. Clarke's caſe. 


D. 20. b. 


pl. 122. cites S. C. 
have S. C. cited 


and S. P. 
admitted, 


Arg. Roll 


Rep. 391. 


S. P. Br. Accompt, pl. 24. cites 2 H. 4. 12-——— He may have account or debt. 
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See pl. 12 [. If a man receives my rent of my tenant by my command, 


vr phat account lies againſt him for it. 6 H. 4. 8.] 
So if a man receives my rent of my tenants, without my aſſent, yet I ſhall charge him by the poſſeſion 
aud by the receipt, per Brian Ch. J. And ſo fee that never his receiver to render account, ſhall not 
ferve in this caſe for him. Br. Accompt, pl. 65. cites 4 H. 7. 6.- F. N. B. 118. (B) in the 
ne notes there (a) cites 4 H. =. Brief 64. S. P. F. N. B. 117. (A) in the new notes there 
(e) cites 11 H. 4. 65. per Thirn. But it a man gakes rent as bis cawn, as a diſſciſor, &. 
dedt lies, and not account. See Clayt. Rep. 117. pl. 206. Aug. 1647. Walker v. Portington. 


Br. Dette, [8. If a man actnxwcdges by deed that he hath in his hands 2 


pl. 1359. much of the money of J. S. due 49 him, account hes for this by 


cites S. C. 
withour J. 8. 11 H. 6. 39. | 
being put to action of debt. 5 


[o. If the bailee of goods de deliver over waſtes them, no account 


lies againſt him, but detinue. 20 H. 6. 16. b.] 


C10. If the bailee of goods waſtes them, as a tun of vine, ac- 
T 136 } count lies. 20 H. 6. b.] | 
D. 151. b. [11. If a man deviſes by writing that his executors ſhall ſell 


N 4 pag his land, and deviſes certain legacies out of the money to be 
* of received; if the executor ſells, the legatees may have accounts, if 


the juſtices he will not pay the legacies. D. 4. 5. Mar. 152. 5.] 


of both 

benches. Anon. Idid. Marg. cites it as fo adjudged Mich. 36 & 37 Eliz. B. R. Ld. Rich's 
Caſe. ——Bulf. 157, 154+ Velverton J. cited the caſe of D. 151, but that D. 264. pl. 41. 9 Eliz. 
three juſtices held that to a ſuit for ſuch legacy in the ſpiritual court a prohibition did not lie, for that 
the money was aſſets in the hands of the executors, and no remecy for a legacy in the temporal court ; 
tut Yeiverton and the whole court, in the principal cate of Dexs v. Dexs, held that uch legacy is 
not to be ſued for in the fpiritual court, but by an action of account at the common law againſt the 


executors. 


s. o. cited 12. No account lies for rent re/erved upon a leaſe for years. 


by Rl Che 2 U. G. 16. 


rent alone lies not in account, becauſe it is a certain thing, and alſo in the realty; but if mixt with 
other things, an account will lie. Sty. 287. Trin. 1651. in caſe of Hammond v. WA D, which was 
error to reverſe a judgment in an infimul computaverunt, and aſſigned that the action was brought 
againſt him for rent as tenant of the land, and not as receiver, and therefore account did not lie; but 
Roll Ch. J. ſaid, ir appears here that the action is brought againſt the defendant as re eiver, and if one 
receives my rents, . laut my cenſent, I may have either debt or account againſt him; and affirmed the 
judgment. | | 

+ S. P. 2 Show. 82. in ciſe of — xv. Sterne. | 

Arrearages of a lea: for years, or at will, does not lie in account; for it is a thing certain, quod 
mota ; for à thing uncertain lies in account only. Br. Accompt, pl. $1. cites 10 H. 6. 20. 


S. P. and ſo [I3. If a Ie of goods wwaſtes them, no account lies againſt 
. him for them. 20 H. 6. 16.) | J 


ſhall have detinue of the goods waſted or loſt upon bailment, &c. Br. Accompt, pl. 4. cites 20 H. 6. 
17. —— Br. Detinue, pl. 3. cites 20 H. 6. 16. | 


1 [14. If tenant by elegit of land cuts down trees, the conuſor in 
26, . reverſion cannot have writ of account againſt him for default 
3 of privity of bailment. 21 E. 3. 26. b. contra 21 E. 3. 31. b.] 
27. and 30. 

that account lies againft him for waſte, and not writ of waſte, 


"I. = (15. If A. acknowledges by deed, that he hath received lool. 


adjeviged 2c- of B. 7 be adventured to the Weft Indies, and thence tb England 
cordingly; back again, and covenants to render a due account thereof upon 


fur Be co- his return, though B. may have a writ of covenant upon this 


. | dced, 


Ne... 
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deed, yet he may alſo have a writ of account thereupon at his venant does 


not take 
away his 
action of ac- 
COUNT, —— 


election. 


Trin. 12 Jac. B. R. between Hawkins and Parke, 
adjudged. ] : 


Roll Rep. 52. pl. 24. S. C. adjudged accordingly, per cur. viz. Crooke, Doderidge and Haughton. 


Account does not lie for a thing certain, as if a man delivers 1cl. te merchandize, he ſhall not have 


account of the 10l. but of the profits thereof he ſhall have action of account; for this is uncertain. 
Br. Accompt, pl. 35. cites 9 H. 5. 3. per Hill ]. 


16. If one receives to my vſe money ſealed up in a bag, as my 
ſervant, account does not lie againſt him. F. N. B. 116. ( 
in the new notes there (d) cites 29 E. 3. 20. 20 H. 6. 16. 6 H. 
4. 8. 4 12. 13 H. 4. 1. 41 E. 
6 E. 3. 12. F. Baily 4. | | | 
17. Account as bailiff of his houſe, holding his courts, and 
adminiſtring certain goods in the ſame, and alſo wwas his receiver 
of his money. The defendant ſaid that he was never his bailiff of 
the houſe, and as to the money, that he awas never his receiver, and 
as to the goods, that the plaintiff was indebted to him in 20l. 
and aſſigned the goods to the defendant in ſatisfaction of the 
201. and per tot. cur. where he pleads never his bailiff, he ſhall 
not plead over to the goods in the manor or houſe; for this 
ſhall come in upon the account after, if the plea paſſes againſt 
the defendant, quod nota; by which iſſue was only ne unques 


ſon bailiff and ne unques ſon receiver. Quære of the aſſignment C 1 37 1 


above. Br. Accompt, pl. 34. cites 14 H. 4. 20. 

18. If gol. is delivered to render account, account hes well; 
but if it is delivered 79 re-bail 4vhen the defendant is required, ac- 
count does not lie, but detinue, per Martin, quod curia conceſſit. 
Br. Accompt, pl. 51. cites 4 H. 6. 2. | 

19. If I bail certain money to one to keep till after my death, and 
then diſpoſe for my foul, my executors ſhall not have account 
againſt him after my death; for he himſelf as to this ſum is my 
executor, per Needham. uzre if he himfelf cannot have 
account of it in his life; for in his life he may change his will. 
Br. Accompt, pl. 70. cites 8 E. 4. 5. 

20. He who zakes the profits as guardian in ſocage of his own Account 


tors ſhall account thereof, per Pigot. Quære. Br. Accompt, — rg | 


who enters tn 
the land of 


ene of full age, or an infant not tenant in ſocage. F. N. B. 217. (A) in the new notes there (e) 


pl. 76. cites 22 E. 4. 5. 


Cites 13 E. 3. 35. Dy. 277.——— But in the King's caſe he ſhall be charged as bailift, if he has ns 


title, Ibid. cites 33 H. 6. 3. per Priſot. 4 H. 7. 6. 


: 5 AK. ; ? > 00 . * . . * A k . | 
2t. Account againſt J. N. bailif of his park of D. having the 8 


care, &c. of 100 deer, as well male as female, and the defendant he incl 
demurred. Per Fither, account does not lie af a park; for it is fare, for it 
only the incloſure within the pales, not of the deer; for the is alſo the 
plaintiff has no property of them; which Vaviſor agreed. But * "bY 


contra per Keble, Rede, Wood, Fincux, and Brian. Br. Ac- the licenſe 
compt, pl. 94. cites 10 H. 7. 6. | — _ 


cedimus, &c. that he may incloſe 100 acres of land in D. and that thereof he may make a park ; per 
. Keble, quod cur. conceſſit; and that in treſpaſs quare clauſum fregit, & cepit damas without ſaying 
ſuas, his, and without any value alleged, before the ſtatute of Weſt. 1. the damages were aſſeſſed more 


bigh for the deer, quod tot. cur. concęſſ. wherefore action of account lies of a park, and this by __ 


—— — —h— — — — 
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of the deer. And fo fee that g. Kare. an who carne fell 2 I arcoxnte Br. Accompt, pl. 94. citey 
10 H. 7. 6. Ard Wood ſaid that treſpats lies if wild beajts 14*en in my land, and thall not ſay 


damas ſuas, but that damas cep:t, and therefore tre! {pals and account thereof lies, Br. Accompt, 
F- 94+ cites 10 H. 7. ©. 


22. Account lies of ber:ms ond hawks building neſis in the park, 
and of fith and conics, and by magna charta the guardian ſhall 
ſuſtain houſes, parks, &c. Br. Accompt, pl. 94. cites 10 H. 
7. 6. per Keble. 
23. Account lies: ant guardian of a dowve-houſe, Br. Ac- 
compt, pl. 94- cites 10 H. 7. 6. per Rede. | 
24. So of rer and fray, we ch the bailiff does not ſeiſe 
it; for he Hall account of % that he received and might have re- 
pave Br. Accompt, pl. 94. cites 10 H. 7.6 
85 of toll, and of the _ fits of a Comment pound. Br. Ac- 
comyit, pl. 94. cites 10 H. 
26. $9 _ + page of guardian of an h; foital or rectory, and 
that guardian cant ſell the _ contra of a bailiff. Br. Ac- 
compt, pl. 94. cites 10 H. 7. 
27. If a man deliver go; 55 er money beyond fea, to deliver him 
again in England, at a certain place, he ſhall have an account 
for thoſe goods, &c. F. N. B. 11. (G). 
Cro. E. $2. 28. In account by A. and Þ. the plaintiffs declared that C. had 
pl. 1. RoB- delivered 1007. 5 F. the defendant, by the hands of D. for the 
ah as, Telief of N. The defendant pleaded ne unques receiver to render 
S. C. and account, upon winch they were at iſſue; and judgment was 
that it _ given that the defendant ſhould account. 3 Le. 149. pl. 199. 
ee; Iich. 29 Eliz. C. B. Cocker v. Robſton. 
verd; ct, that E. ſhall be faid to be r. cel ver of the 1ccl. by the hands cf D. prout, &c. and that he 
al account for the fame. And it being moved in error that it was found that E. received the 1ool. 
for their telief, 2nd not to iccount, the court held cleariy, that when E. received the money in that 
manner, he reccived it to their uit, and c huntable, if he did not expend it; and that it is as if he 
had received it to their uſe by expiels wor2s. | 


138 J 29. If a pw . le dies money an an execution, and does nit anſwer 
it to the plaintiff, account will lie. Hob. 206. pl. 260. Trin. 
15 Jac. in caſe of Speake v. Richards 

30. Account does not lie for any foo certain. 2 Brownl. 76. 
Anon. | | 

31. It ſcems admitted th at account does not lie againf? fuch 

perſon as centers 7" ccupica id lands, and takes the profits 
as guardian. Dee Cro. "a 1 Dee. B. R. 
Hughs v. Iarris. 

Show. 71. 32. In aſſumpſit, the plaintiff declared that he intending to 

* 7 8 go beyond ſea, delivered a box and gocds to the defendant, which he 

the plea was promiſed to diſpsje of, and to give an account theresf at his return 

over. ruled; the defendant pleaded in abatemc nt, that he was bailiff ad mer- 


 an®Ju%s- chandixandum the ſaid goods, and that he ought to bring account, 


ment for the 
plaintiff — and not an aſſumpſit. But it was eld, the action being 


Comb. 149. grounded upon an expreſs promiſe, an aſlumpſit lies as well as 


> 1 7 account. And per Holt, where-ever one ads as bailiff he pro- 


it would be miles to render an account. 1 Salk. 9. pl. 1. Hill. 2 W. & M. 
inconvenient in B R. Wilkin v. Wilkin. 

to permit an 

aflumpſit by reaſon of the trouble and length of accounts; but Dolben J. held that caſe ligs, becauſe 


account 


Account. - "qv 


zecount is a tedious and troublef,;me action. Aczornatur.m—Oarth, 29, 8. C. and by three 


juſtices the aClion will lie; but tut Ch, J. doubted, and teld the plantiff be would not permit him 


to give ali the account in evidenc», or to enter into the particu/ors thereof, but that he ſhould direct his 
proof only as to damages juftained for not accounting according to the promiſe; for he would not ravel 
into the account in ſuch actions. Note the trial was to be before him at the fittings, and a rule was 
Bade that defendant anſwer over. 


33. Indebitatus aſſumpſit for money received ad compu- 
tandum, after a verdict for the plaintiff it was moved in arrc{t of 
judgment, that where the defendant receives momey to a ſpecial pur 
poſe, as to merchandize or account, there it can never be demanded 
as a duty till he has neglected or refuſed to apply it according 
to the truſt on which he received it, and that the declaration muſt 
ſhew a miſapplication or breach of the truſt. But per cur. it is 
cured by the verdict, for now it ſhall be intended that proof was 
made to the jury that the defendant refuſed to account, or had 
done ſomewhat elſe that rendered him an abſolute debtor, 
1 Salk. 9. pl. 2. Trin. 5 Ann. B. R. Poulter v. Cornwall. 


(B) Againſt whom it lies, in Re/þe@ of bis Perſon. 


E. A WRIT of account does not lie againſt a man pon a receipt Account 


by him when he was within age. * 21 E. 3. 8. admitted lies not 
. © ayainit an 


by iſſue. 16 14 Jo Account $2. ] | infant. 

Br. Accompt, pl. 82. cites the Regitter, fol. 1345.——— F. N. B. 1:8. (D) S. P. accord- 
ingly. * Br. Accompt, pl. 35. cites S. C. that the defendant ſaid he was within age 
at the time of the receipt fuppoſed, and born at D. and prayed Pais there, and yet Pais was where 
the receipt is ſuppoſed. Brooke ſays, and ſo fee a good plea by non age. 


[2. The fame law of an account as bailiff of a maner. 17 E. 2. 


1 


Account 121. admitted by iſluc.] 
[3. An infant thall not be compelled to account, became he is Br. ac. 


not of diſcretion to account. 19 H. 6. 7. b. 16 E. 3. Ac- compr, pl. 
N 1 5 : 4 ; 43 ci tes 
count 52. 17 E. 2. Account 121. 3 


9. 5. ——8. P. 7 Br. Coverture, pl. 24. cites S. C. 


1 

[4. A feme fole, as well as a man, ſhall be compelled to by - ] 
account in a writ of account, as receßptria denariorum. 16 H. G. 4. b. compt, pl. 
122 cites 
adjudged.) "== 
F. N. 3. 118. (D) S. P. accordingly. Br. Acccmpt, pl. 82. Contra, cites the Regiſter 135. 
but Brooke ſays the contrary ſcems to be law. — - Account lies againſt baron and feme co quod 
mulier dum ſola fuit was receptrix denar. vel Bailiva, &c. and the baron and feme ſhall account for the 
feme, by divers ſerjeants; but Danby contra, therefore quære. Br. Accompt, pl. 68. cves 4E. 4. 28. 
In ſuch action the writ was de tempore gut | r#dicia Cather ina fut receptrix derariorum ip/tus F. 
w0.thout ſaying dum ſola fuit, but thoſe words weie in the count. See D. 20, a. pl. 69. Trin. 3 Elia. 
no exception was taken thereto, but the defendants pleaded other matter. Clare v. Bartue & Ux. 


[5. S- ſhe ſhall be ſued by 20 of account as bailiff, for ſhe may 
well intend the duty of a bailiff. 19 H. 6. 5. b. accordingly. ] 
6. [A writ of account lies againſt a pri. 19 H. 6. 5. b.] It lies 


againſt a 
chaplain. Br. Accompt, pl. 43. cites S. C. F. N. BE. 118 (D) accordingly, and cites 
S. C. and 3 E. 4. 40. but ſays that 15 E. 4. 16. i; contra. Br. Account, pl. 82. cites the 
Regiſter, fol. 135. contia, but Brooke lays, that it lecms it lies again a Cliapla.Ne 
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made an abbot, he may be charged in an account, becauſe he 
was my bailiff when he was a monk. 20 E. 3. Account 78.] 

8. A dbailf ſhall not have account againſt his maſter fer a ſurplus 

on account. F. N. B. 116. (Q) in the new notes there (c) cites 


41 E. 3. Account 33. Quere. 


(C) In what Caſes it lies. For Want of Privity of 
| Bailment or Receipt. 
[ By Fointenants, Foint-Executors, Sc. | 


Br. A- [I. IF there are 2 feintenants for years of a parſonage, and 
compt, pl. one receives money of certain men for offerings, ariſing 
58. cites. 4 

8. C. but is from corn and other things to the common profit of them both, the 
miſprinted other ſhall have a writ of account againſt him, for he. received 
om den the one moiety to his uſe, and ſo his receiver. 39 E. 3. 27. b.] 
(Recover) for (Receiver) —— Thel. Dig. lib. 2. cap. 2. ſ. 33. cites S. C. accordingly.— See 
E. pl. 3. contra. f g 


. [2. [But] if there are 2 jointenants in fee of land, and the 
compt, pl. one takes all the profits to his can uſe, the other ſhall not have an 


3 action againſt him for want of privity. Contra 39 E. 3. 28.] 
Thorp I. that the other ſhall have account, for otherwiſe he thould be without remedy ; for he cannot 


Bare aſſiſe. But per Wich. and Kirton, if 2 t-nants in common are [of land] and one takes all th. 
profits, the other ſhall not have account, but affiie. And Brooke ſays, that the reaſon ſeems to be that 
| there is no privity between them. Bur where 2 coparcerers are, he thinks that one ſhall have action 
againſt the other. Ibid. | 

Of cutting of wwoed which is in common pro indiviſo, account lies by one againſt the other; per Hank. 
Br. Accompt, pl. 20. cites 47 E. 3. 22. | 

If ene jointerant takes all the profits or 40 the rent, &c. the other has no remedy ; for there is a pri- 
vity and truſt between jointenants, and it was his folly to join himſelf in eſtate with fuch perſon as 
would break the truſt. 2 Rep. 68. a. per Popham. Arg. in Tooker's caſe.-Cro. E. 803. pl. 1. 
S. P. per Popham in S. C. and that as to the profits of the land, the one may damnify the other, and 
gives for reaſon as above, that there is guaſi a privity betwe:n them, c. In ſuch caſe either 
between jointenants or tenants in common, no action of account lie? againſt one tenant in common or 
Jointenant tobo takes the wvhole profits; for in action of accompt be muſt charge bim either as guardiany 
bailiff, or receiver, which he cannot do in this caſe, unleſs his comparion conflitutes bim as his bailiffy 
and then action of account lies againſt him. And therefore all thoſe books which affirm that an action 
of account lies for tenant in common, or jointenant againſt another, muſt be intended when the one 
makes * the other his bailiff; for otherwite never his bailif® to render an accompt is a good plea, Co. 
Litt. 200. b. —Ibid. 172. a. (f) S. P. | 


*[ 140] 
Br. Ac- [3- [2] if 2 have a ward in common, and one takes all the 


<ompt, pl. profit, the other ſhall not have a writ of account againſt him. 


$. cites 
J. c. per Contra 39 E. 3. 28.] 
Kirton, that the other ſhall have account againſt him, and count that he was his receiver to their com- 


mon uſe. S. P. by Tank. and agreed by Finch, Br. Accompt, pl. 20. cites 47 E. 4. 22. and 
there in treſpaſs it was held by Hamon, that if 2 have an ox in common, and the one ſells the whole, 
the other ſhall have writ of account. The other ihall have account againſt him. F. N. B. 118. 
(1) cites Paſch. 45 E. 3. Ibid. in marg. cites 43 E. 3. 21. and 45 E. 3. 20. Ibid. in 
the new notes there (f) ſays, viz. where he was his bali, and cites 21 E. 3. 60. Account 66. 

E. 3. Account 70, 30 E. 1. Account 127. 31 E. 1. Account 126. 

It was held that where 2 bring <orit of ward »f the body, and the one is ſummoned and ſevered, and the 
other recovers, that he who was ſevered thall have writ of account againſt the other of the profits. Thel. 
Dig. 26. Ib. 2. cap. 2. f. 2. cites Trin. 45 E. 3. 10. and ſays ſce 47 E. 3. 22, accordingly, And 
that cutting of wood, which is held pro indiviſo, action of account has been maintained. 


L. If a meat is my bailiff of my manor, and after he is 


11 [4.16 


a OY "OP? —_ 


he 2 5 %, 


Tos 


6. a. EE ad 


Account 140 


[4. If there are 2 executors, and the one receives all the debts S. P. per 


of the teſtator, the other ſhall not have a writ of account againſt N 


him, becauſe he hath power to diſpoſe of the whole, and there fas f:ems 
is no privity of receipt between them. 39 E. 3. 28.] to be laws; 


for they havs 


nothing to their own uſe, but the ordinary ſhall compel them to account, as appears elſewhere Br. Ac- 
count, pl. 58. cites S. C. 
Hill. 13 E. 3. Executors 91. but that Herle J. Trin. 19 E. 2. Executors 117. ſaid, that the one ſhall 


have account againſt the other; but 'I hel. ſays the law is not fo, as appears Trin. 11 Hf. 4. fol. 79. and 


6 H. 4+ Jo | | 

Account as his receiver, the deſendant ſaid that J. S. made him and the plaintiff bis executirs, and 
died, and N. by woho/: hands the receipt is ſuppoſed, was indebted to the teſtater, and be as executor, re- 
cetved it; and demanded judgment if the other executor ſhall have action; and it was heid no plea: for 
the declaration is of the plaintiff's money, and the plea is of the exccutor's money; by which the de- 
fendant ſaid that be received it as the teflatir's money, ahſque hoc that he received the money of the 
plaintiff to render account, and the other e contra. Br. Account, pl. 30. Cites 11 H. 4. 79.—F. N. B 
118. (I) in the new notes there (f) cites S. C. and 13 f. 4. 1. 


5. Where 2 jrintenants are of a maner, and the one tales upon him 
40 be bailiff to the other of the moiety, and to render account, &c. then 
he who makes the other bailiff ſhall have writ of account againſt 
his jointenant, otherwiſe not. Thel. Dig. 26. lib. 2. cap. 2. 


. 32. cites Mich. 21 E. 3. 60. Mich. 8 E. 2. Account 115. and 


122. Trin. 17 E. 2. where it was held, that the one ſhould not 
have writ of account againſt the other, notwithſtanding that he 
took, &c. and ſays, ſee 10 H. 7. 16. | 

6. Account as receiver, and counted that he bailed to him 2 tuns 
of wine to ſell for him, he ſhall not plead that the wines were the 
plaintiff's and another's ; for if two are jointly poſſeſſed, and the 


one bails goods to merchandize, and to render account, he alone 


ſhall have account; quod nota. Br. Account, pl. 14. cites 
43 E. 24+ 
7. Where a man takes upon him of his own head to be my bailiff, S. p. ner 


action of account lies. Br. Account, pl. 8. cites 33 H. 6. 2. Dyer. Dal. 

| 5 1 f 99. pl. 30. 
3 Le. 24. pl. 50. S. P. by Dyer. But if he enters to his own »(-, there it ſeems that ac- 
count does net lie; tor there never his receiver to render account is a good plea, And fo faid Moile, 


and the law is with him. Br. Account, pl. 8. cites 33 H. 6. 2. and 2 M. 1. accordingly. 


8. Leſſee for years deviſed his term to B. for his own life, remain- 
der over to C. and made B. his executor, and died; B. entered, and 
made his will, and died; B.'s executors entered, and took the pro 
fits for a year, and C. brought an action of account againſt B.'s ex- 
ecutor, as bailiff, &c. But all the juſtices held, that it did not 
lic for want of privity, and becauſe he never was in poſicſſion of. 
the land, nor had taken any profit thercof. D. 277. b. pl. 59. 
Trin. 10 Eliz. . 


9. To maintain an action of account, there muſt be either a For the dif- 


pPrivity in deed by the conſent of the party; for againſt a diſſciſor, or beiin is 


. "FG" merely a 
other wrongdoer, no account does lie, or a privity in law Cx pro- tort ; per 
viſione legis made by the law, as againſt a guardian, &c. Co. 8 
; Dal. 99. pl. 

Litt. 172. a. (g) 5 end | 
ibid. per Dyer, an abator or diſſeiſor cannot be charged in account, becauſe they pretend to be owners. 
Ow. 36. S. P. by Dyer. And it was agreed, that if a diſſeiſor appoints another to receive the 
rents, the diſſeiſee cannot have account againſt ſuch a receiver. 3 Le. 24. pl. 50. in caſe of Totten- 
ham v. Bedingfield. Dal. 99. pl. 30. S. C. and S. P. agreed. 

So if there be /eſſee for years of a refory, and a ſtranger not having any intereſt, nor claiming any 
title in chem, carries away tithes ſcrered, and ſells hem, the leſſce ſhall not have account againſt 2 . 


r 


S. P. accordingly,” Thel. Dig. lib. 1. cap. 18. pl. 5. cites 
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plaintiff, held of the defendant in ſecage ; and the defendant 


141 Account. 


for torts are always done without privity, and here the tithes, as ſoon a8 ſevered, were immediately in abt 


lage, and conſequentiy the taker was a wrong-doer, and account lies not againſt him; per Manwood 
and Dyer again Harper. 3 Le. 24. pl. 5. Mich. 15 Eliz. Tottenham v. Bedingfield, —Dal. 99. pl. 30. 
S. C. Per Manwood and Dyer accordingly, but Harper e contra. —Qw. 35. and 83. S. C. accordingly. 


10. It was holden clear upon the evidence, that if 2 men buy 
corn jointly, barley or the like, the one ſhall not have account againſt 
his fellow for the diſpoſal thereof. Clayt. 50. pl. 87. Summer 
Aſſiſe 13 Car. coram Berkley J. Dent's caſe. | 

11. By 4 & 5 Ann. cap. 16. f. 27. Actions of account are main- 
tainable by one fointenaut and tenant in common, his executors, and 
adminiſtrators, againſt the other as bailiff, for receiving more than his 

Hare, and againft the executor and adminiſtrator of ſuch. | 


(D) Again! whom it lies. 


There be [I. AJO man is bound to account, unleſt by at of the lav, as 


but 3 &irds guardian in ſocage, or by his oο ad, as of his own will, 
of writs of here he is bailiff or receiver. 2 H. 4. 12. b.] | 
accompt, 


viz. againſt one as guardian; the 24 againſt one as bailif; and the 3d as-receiver ; for a man ſhall not 
be charged in an accompt as */urweyzr, comprrolier, apprentice, reve, or heyward. Co. Litt. 172. a. (yg) — 
S. P. by Dyer, Ow. 36. 14. Mich. 15 Eliz. And Dal. 99. pl. 30. LS. ad fo of a 
meſſenger, unleſs they are as bailiffs or receivers. 2 Init. 379, 380. 

F. N. B. B. 119. (e) S. P. 


F. N. B. | [2. It hes nm againſt executers upon a receipt by their teſlatar. 
e 3. 2-] | 
S. P.—Put 


if the bailiff's executors do account with J. S. of their own free will, J. S. ſhall have debt on the arrears 


or balance of ſuch account. F. N. B. 117. (C) in the new notes there (b) ſays, ſee account againſt 
them as executors. 2 H. 4. 13. 

An act on of debt was brought againſt an adminiſiratir for 201. received by bis int ſtate, to lay cut on 
the plaintiff's adventure for French prunes at Roan, by the plaintiff, And it was adjudged that the 
action did well lie, and not in account. Trin. 28 H. 8. D. 20. Core v. Woodye. But admi- 
niſtrator of an apprentice, who was ſent by his maſter as a factor in the Weſ? Indies, was deciced to ac- 
count. in. R. 125. Mich. 26 Car. 2. Lee v. Bowler. | | 

That it lies for the king, ſee prerogative (P) Though the king has prerogative to charge the 
executors of an accountant, yet he uught to charge them only where the teſtator was chargeable in law, 
in one of the 3 caſes, viz. as guardian in ſocage, balliff, or receiver. 11 Rep. $9. b. in caſe of the 


earl of Devonſhire. 


[3- If the king grants the land of a ward to another, and a 
ranger enters upon his poſſeſſion, and levies the profits of the 
*[ 142 J land, the grantee may have account againſt him. 11 H. 4. 65.] 
+ Br. Ac- [A. If a man ſeifes land as guardian in chivalry, where the heir 
— ple holds of him in ſocage, he ſhall have a writ of account againſt him 
o. Cites . | | 
S.c.. for the profits. 49 E. 10. + 10 H. 6, 7. 
S. P. For he that ſeizes in ſuch manner ſhail be only bailiff to the infant. F. N. B. 118. (B) in the 
new notes there (a) cites 28 Afi. 13. and 24 Aſſ. 10. and that the heir ſhall have account againſt him 
as guardian in ſocage, cites 10 H. 6. 7. Per Cott. 41 E. 3. Account 35. 32 E. 3. Account 59.— 
So if a man ſeiſes an infant as guardian in ſccage, and is no: prochein amy, yet action of account lies 
againſt him. Br. Account, pl. 3. cites 33 H. 6. 2. 
In account againſt a bailiff and receiver, it is a good plea to the writ to ſay that he was guardian in 
one 90 the tenements, &c. Thel. Dig. 173+ lib. 11. cap. 53. ſ. 13. cites Paſch. 32 E. 3. Ac- 
Account was brought againſt a lord by the tenant, as occupier of the land which the tenant, now 
FAY that the anceſtor held of bim in chivalry, 
by which he took it for ward, judgment, &c, And ſo ſee that account is admitted to lie againſt occu- 
pier of the land ey ; therefore guere if the defendant might bave ſaid here that never his 
bailiff er receiver to render account ; and if account lies againit pernor of 2 rent by dilleifin, Br. Ac- 


Cites 49 Es 3. 10. 
count, pl. 22. * 4 10 ” If 


Account, 142 
Ts. If A. ſciſes B. for his ward in chivalry, and C. by the com- 8 


mand of A. receives the rents from the tenants of B. 79 the uſe of the mnt 
plaintiff, * though he was not of right in ward to A. yet he thall “ Fol. 118. 


not have any account againſt C. for the rents received by him,. 
| becauſe there is not any privity between them, inaſmuch as he 


received them as ſervant to A. Dubitatur. Paſch. 11 Jac, B. R. 
Morley's cafe. ] | | 
[6. If I deliver money to B. to deliver to C. to my uſe, if B. gives S. P. Per 
it to C. no account lies againſt C. for he is not privy to the uſe, Hank. _ 
. . 2 N f non co — 
but it lies againſt B. 2 H. 4. 12. b.] We > tou 


he does not receive for me nor to my uſe. Er. Account, pl. 24. cites S. C. Brooke i1ys, That 
from hence it ſceme, that a diſſeiſor or pernor by tort, who receives to his own uſe, ſhall never be 
charged to account; for the general iſſue ne unques 1011 receiver is true. 


7. If a ſeme guardian in ſocage takes huſband, account lies againſt put ibta. 
both. F. N. B, 118. (B) in the new notes there (a) cites ſays, ac- 


| count lie: 

2 2 
18 E. 3. 55. int the 
baron alone for the profit taken after the coverture; but for thoſe taken before it, lies againſt both, 
Cites 8 E. 2. Brief 847. | 


. 


2 Though the praver cf prardicn in Franve 15 gone by the infant's 
8 1. JS 2 * 


taking a huſband, yet they ſhall have account againſt the guardian, 


if he continues after. F. N. B. 118. (B) in the new notes there 
(a) cites 10 R. 2. Account 132. but that Litt. 27. is contra. 
4 E. 3. Account 107. 12 H. 7. 26 œ P Account as 


29 E. 3. 5. contra. 


9. In debt upon recovery of damages, it is a good plea that the 


ſheriff has levied the money by fieri facias ſued thereof by the plaintiff 


within the year, by the belt opinion; and if he has nit delivered 
them to the court nor the party, the plaintiff may have action of 
account againſt the ſheriff, as it ſeems there. Br. Dette, pl. 63. 
cites 11 H. 4. 58. 


10. Account lies not againſt a dife;/or. F. N. B. 118. (B) in S. P. For 


h ; there (a) cites. 33 H. 6. 2. 2 H. 4. 12. then the 
the new notes there (a) cites 33 2 4. 1 —— 


ſhall avoid deſcents for his pleaſure, and alſo the defendant vas never Eis receiver to render account ; for 
this cannot be without privity in law or in deed, as by aſſignment, or as guardian, &c. or by pretence of 
the detendant to the uſe of the plaintiff, aud nor where the defendant claims to Lis exon ule ; for there 
the plea is true, Never Lis receiver or baililt to account, &c. Br. Accompt, pl. 89. cites 2 M. 1. 


11. He who takes the profits de fon tort demeſne, ſhall account One that 
2 1 . 0 0 1 I. 6. cites 2 2 E. entored 
thereof per Pigot. Quzre. Br Accompt, pl. 7 — 
4- 5 | | : | title into 
houſes, was decreed to account for the rent. Fin. Rep. 235. Hill. 29 Car. 2. Liſter v. Liſter, 


12. Guardian who cannct ſell ſhall account. Br. Account, pl. 94. 


cites 10 H. 7. 6. ” | 
13. If a man claims to be guardian of an infant, and if not 


guardian, and enters and occupies, action of waſte lies, and there- 
fore action Y account, as it ſeems; and contra where he enters as 


treſpaſſor. 


ote a difference. Br. Account, pl. 93. 
14. If a man holds certain lands of me, by the ſervice of being my L 143 ] 


bailiff of my manor, I ſhall have account againit him, though he 
never took the profits, becauſe he is my bailiff by his tenure 3 


Vol. 1. M | per 
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143 | Account, 


per Fitzh. F. N. B. 116. (Q) in the new notes thee (c) cites 
18 H. 8. 5. 
One entered 15. If one enters into lands claiming by dew te, where, in truth, 
by colour of the land deviſed is entailed, he ſhall not be charged in account, Kc. 
a deviſe, Adjudged Le. 266. pl. 357. 20 Ehz. C.B non. 


and occupied 

for the ſpace of 20 years; after which it was adjudged that the will was void, whereupon the perſon 
whote right it was brought account, and Adjudged that the action lay not. Dal. 99. pl. 30. cited 
per Manwood, as the caſe of Moneux. S. C. cited Ow. 34. S. C. cited by Manwood J. 


3 Le. 24. 


16. If I retain one 10 g about my buſineſs, he is not pevonntable ; ; 

r Anderſon. But per Windham, if I deliver te him money ty 
diſburſe in ſuch buſineſs, he is accountable, which Anderſon granted ; 
but ſaid that this is not in reſpect of the retainer, but as he was 
receiver; and if he expends more than he hath received, he does 
it without warrant, and no allowance ſhall be made him. Le. 219. 
pl. 301. Mich. 32 & 33 Eliz. C. B. in cafe of Gawton v. Ld. 
Dares. 

. Rents taken by colour of a title that. is avoided, the receiver 
hall be accountable as bailif, Chan. Caſes 126. Paſch. 21 Car. 
2. Hele v. Stowell. 

18. If money be delivered to A. by B. 70 be kept without any 
conſideration or reward for ſo doing, if A. be robbed, he is dit- 
charged, and B, ſhall bear the loſs, contrary to Co. Litt. 123. 88. b. 
per Pemberton Ch. J. 2 Show. 172. Mich. 33 Car. 2. B. R. 
King v. Sheriff of Hertford. 

» See Tit. 19. 4 & 5 Ann. cap. 16. f. 27. Actions of account may be 


3 maintained againyt- the executors and adminiftrators of every guardian, 
Page v. * bailiff, and receiver; and the auditors appointed by the court ſhall 
Barns. adminifler an cath, aud examine the parties, and for their pains have 


ſuch allswance as the court ſhall adjudge re- fonable, to be paid by the party 
on 5 why ge ſide the balance ſhall 5 


(E) Again/t whom it lies, and by whom. 


ee (C.) [. 17 ene executzr receives a debt of the teſtator, the other 
pl- 4 cannot have account againſt him. 11 H. 4. 79. 
If 2 joint [2. If zus merchants have goods in common, the one ſhall not 
merchants have account againſt the other. 11 H. 4. 79.] 
occupy their 
Kock, goods, or merchandizes in common, to theit common profit, one of them naming himſelf a 
merchant ſpail bave an account agairft the o:ber, naming him a merchant, and ſhall charge him as receptor 
Genariorium ipſius B. ex quacungue cauſa & contractu ad communem utiſitatem ipſorum A. & B. pro- 
venĩen ficut per legem mercatoriam rationabiliter monſtrare poterit. Co. Litt. 172. a, — F. N. B. 
117, (D) S. P. accordingly. And ibid (E) ſays that the executor of one merchant ſhall have tuch 
writ againſt che other merchant, but not againſt his executors. 

Where 2 tenants in common of goods are, and the ane of them bail: the g::ds to the other to merchandiæe 
ad cemmu nem utilitatem eorundem, he who baits ſhall have writ of account againſt the other. Thel. 
Dig. 27. lib. 2. cap. 3+ ſ. 13. cites Hill. 10 H. 7. 16. | 


See (C) {3. If one receives money to the common profit of himſelf and J. S. 
pl. 1. if J. S. ſhall not have a writ of account againſt him. Sce 14 E. 3. 


mp aid "Account 70. Contra 20 E. 1. Itinere Cornubiæ, Account 27.] 


fe ry w/c, 1 may have actlon of account t W. N. of it; per Wang. & Pilling. Quod non 
bebt. 


Account, *144 


Hegatur. Br. Accompt, pl. 61. cites 36 H. 6. 10. and Lib. Ent. 53. that he may have action of 
debt; *but Brooke makes a quære thereof, ——Codb. 210. in CLARK'S Cale, it is held that he may 


have debt or account at his election. h 


[ 4. If a general receiver of J. S. throughout England, makes J. D. 
his deputy receiver in one county, and the deputy receives ſeveral 
things by force thereof, and the general receiver makes up his gc- 
count theresf with J. S. he may after have a writ of account againit 
his deputy for the ſaid things, though before the account was 
made by the general receiver the deputy was in a manner receiver 
to J. 8. 11 R. 2. Account 48. ] 
[5. Se a ſheriff may have an account againſt his deputy; for he 
himſelf is accountable over to the king. II R. 2. Account 48.] | 
6. If a receiver or bailiff makes a deputy, yet the action of ac- And the im- 
count ſhall d brought again} the receiver or builiff themſelves, and mediate 


not againſt their deputies; for the deputies receive the ſame to _ 2 
their maſter's uſes. F. N. B. 119. (B) count 
againſt his 


deputy. Note, he ſurmiſed that he had accounted. F. N. B. 119. (B) in the new notes there (b) 
Cites 4 E. 3. 17. & S. 11 R. 2. Account. — Though in the caſe of the 4ing he may have an account 
againſt a clerk of a ſurveyor of the ordnance, for money delivered by the jurveyor to the clerk, not- 
withitanding a want of privity; yet it is otherwite in the caſe of a commyn perſon; for if any receiver 


makes one his deputy, the principal ſhall not have account againſt ſuch deputy. 4 Le. 32. pl. 89. 


33 Eliz. in the exchequer. The Queen v. Painter. 


7. Two purchaſed a manor for life, and one of them tot upon him 
40 be bailiff to the ether. No account lies. F. N. B. 117. (D) 
marg. cites 8 E. 2. Account 115. and 21 E. 3. Account 66. 
30 E. 1. Account 127. | 

8. Account lies againſt an abbst, notwithitanding the receipt 
was by his predeceſſor. F. N. B. 117. (F) marg. cites 20 E. 3. 
Account 78. | | | 

9. Succeſſir, prior or abbot, or maſter of an hoſpital, ſhall 8. P. Thel. 
have account againit the predeceflor's bailiff or receiver. F. N. B. _ > . 
117. (T) , Th 9. cites Hill. 
31 E. 3. Accompt 57. —— F. N. B. 117. (C) in the new notes there (a) cites 8. C. and Accomęt 
124. But that it 13 contra of an Hir, and Cites Ig E. 3. Accdunt 56. 


Io. A bailiſ ſhall nat have an account ag his maſter for a 
ſurplus an acerunt. F. N. B. 116. (Q) in the new notes there (o) 
cites 41 E. 3. Account 33. Quære. | 
12. Account as receiver of money of D. and S. The defendant 
ſaid as to the receipt in D, Cat the plaintiff's father hed land there, 
and infefed the defendant it till the Plaintiſf came to full age, and 
the receipts were during the nonage ; judgment ſi actio, &c. And 
as ts the rece:þt in &. of 187. by the hands of B. he faid that B. gave 
the 18/1. to him, oljque kec that he received it 10 his uſe and it was 
held no plea, but ſhall plead the uſual iſſue, that he was not re- 
ceiver, &c. by the hands of the ſaid B. and to he did. Quod 
nota. Br. Account, pl. 24. cites 2 H. 4. 12. 
13. Action of account does not he agaluſt executor, Br. Ac- But if be 
count, pl. 25. cites 2 H. 4. 13. =" 


need not, he ſhall be charged of the goods of the deceaſed. Br. Dette, pl. 52. Cites S. C.——s. P. 
by a common perſon. Br. Accompt, pl. $5. cites Littleton, Tu. Sessze. But die dg may bave 


#ccount againſt executors, | 
M 2 14. In 
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F. N. B. 14. In detinne, if 2 have goods in common, and the one bails the 
_— gords to N. to render account, he alone ſhall have the action; per 
Ifz te Tremaile. Quod non negatur. But where 2 bail, both ſhall 
Jeintly 2 have the action. Br. Accompt, pl. 32. cites 12 H. 4. 18. 


goods, and ore of them delivers the gecds for merchandize, he only ſhall bring the action. Brown. 25 
Anon. See Cro. J. 410. pl. 18. Mich. 14 Jac. B. R. Hackwell v. Euſtman. 


So wherea 2715. Note in treſpaſs, per Priſot, that the Bing may bring action 
mar ocepies of account again one, as bailiff, 20% » of his own head. 


fp Br. Accompt, pl. 8. cites 33 H. 6. 2 


bead, I ſhall | 
have action of account 2gainſt him; contra per Moyle. Ibid. 
Church- 16. The pariſpioners ſhall not have action of account again/? the 


. church-wardens, but they may make other wardens, and the new 
action of wardens ſhall have account againſt the firſt wardens ; per Need- 


* ham; quod non negatur. Br. Accompt, pl. 71. cites 8 E. 4. 6. 


Predecefſors. Thel. Dig. lib. 2. cap. 23. pl. 3. 
17. The pariſbprięſi ſhall not be charged fer the offerings offered 


by a writ of account, if it be not otherwiſe agreed betwixt them, 
&c. For the clerk holds the veſſel in which they are put. F.N. 

B. 119. (E) cites 6 E. 6. pl. 7. 
18. If a man have cauſe to have an account again/ one as 
bail: or receiver, if he dies his executors ſhall have the action. 

F. N. B. 115. (C) 

ae N. 19. If the Vuſband has received the profits of the wife's lands, 
ang (A) and dies, the wife ſhall not have a writ of account of the profits, 


* 
13 «reed nor of the rents, during the coverture, againſt the hutband's 


(a) fays, ſee executors. F. N. B. 119. (A) 


11 R. 2. 
Account 49. that for rent iſſuing out of a freeho!d I one [a Hranger] during the coverture, the feme 


ſhall have account, and not ihe buſband s executors, Contra of other receipts, 


20. Two are parreners of merchandizes in one Hip, and one of 
them appoints a fuctor of all the merchandizes. It was moved, 
and not denied by the juſtices, that both of them may have ſeveral 
aurits of account againſt him, a they may join in one writ of ac- 
count, if they pleaſe. But the reporter ſays, quære of that, 
Godb. 90. pl. 101. Mich. 28 & 29 Eliz. B. R. Anon. 


(E. 2) Where ſeveral muſt join. 


But it is 1. JN HERE there are 2 jointenants of a a manor, they ought to 
etberwwiſe join in account againf? the bailiff of the manor, notwith- 
where two ung * bailiff was made by one of them. Thel. 3 26. lib. 


tenants in 


commen.ars 2. cap. 2. ſ. 18. cites Mich. 13 E. 2. and Hill. 15 E. 2. Ac- 
of 2 manor, compt 118, 119. 


and the one 5 
males bailiff for bim if al:ne, who adminiſters for him alone. Thel. Dis. 26. lib. 2. cap. 2. f. 18. 


cites 30 E. 1. Itin. Cornub. Accompt 127. and ſays, fee Trin. 39 E. 3. fol. 19. where, in account 
againſt a commn bailif, he ſaid, that the manor wwas leaſed to the plaintiff, and anetber who ; dead, and 


made 2 bis executirs net naricd, judgment, &c. 
| 11 | "te if 


for he cannot approve. 9 E. 4. 40. b.] . 
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2. It was awarded, that where 2 have wines in common, and 
the aue of them bails the awines to a ſtranger to ſell, the bailor alone 


| ſhall have action of account againſt the bailee. Thel. Dig. 26. 


lib. 2. cap. 2. f. 20. cites Trin. 43 E. 3. 21. and ſays, ſee Trin. 
31 E. 1. Accompt 126. and 12 H. 4. 18. 

* 3- Where one was receiver 10 a feme ſole, and after ſhe took 
baron, and they aſſigned auditors, it was the clear opinion of the 
court, that they might join in writ of debt of arrearages of ac- 
count. Thel. Dig. 30. lib. 2. cap. 5. f. 24. cites Mich. 16 E. 
4. 8. | 


(F) How it ſhall be brought. By what Name, as 
Bailiff. \ 


[1. INJ ONE ſhall be charged in account but as guardian in 
ſocage, bailiſt, or receiver. Co. 11. Earl of Devon 8g. b.] 
[2. If a man delivers goods to another to ſell, and he ſells them Br. Ac- 


accordingly, and receives the- money, the bailor ought to charge pt, pL 
| 17. Cites 


him as bailiff, and not as receiver. 46 E. 3. b. 9. For he ought 8. C. per 


to be allowed for his coſts. 43 E. 3. 21. b. 13 R. 2. Account 50. Flack.—— 
r, C- 


Qurzre 4 H. 6. 27.] a 
18, cites S. C,-—F, N. B. 116. ( in the new notes there (c) S. P. [but ſeems to be miſ- 
printed] cites 41 E. 3. 21. 46 E. 3. 9. 4 H. 6. 27. Account as receiver, and counted that be 
bailed to bim 2 tuns of wine to fell for him, and Be received of F. 105. and of W. 105. ard F another 
the rt, and did not ſhewv by wh:ſe hands, &c, And per cur. he ought to ſhew by whoſe hands in ac- 
count as receiver, and if be cannot put it in certain, be may bring ori! of account againſt bim as bis bailiffy 
and count of the bailment,of the ſtuff to merchandize. Quod nota. And per cur. if the ſum of the 
receipt be 138. or other ſum under 40s. yet the actian does not lie before the fberiff 5 quod nota ; and 
the reaſon ſeems to be, becauſe a ſberi cannit aſſign auditors. Pr. Account, pl. 14. Cites 43 E. 
* 

a Account as againſt receiver, and counted of receipt by diverſe hands of diverſe ſums. Rolfe demanded 
Judgment of the writ; for the puny Was po}. ed of 12 truels of void, and bailed them t the defend- 
ant to ſcli, and to render acccunt of the money ariſing therefrom, Jawing to the defendant reajonable c:fts 
for his labour, and ceſts of it; by ⁊obicb he ſold to the perſons compriſed in the gount, and for the ſums in 
the count, in which caſe he ought to have action of account againit him as bailiff, and not as 2gainft 
receiver; & adjornatur. But Brooke ſays, it ſcems'that the law is with Rolfe; for it do:s nat lie as 
againſt receiver, but where the ſums are aſcertained at the time of the conſlituting of Lim ts be receiver. 
Br. Accompt, pl. 53. cites 4 H. 6. 27. But where fluff is builed to ſ. %, and to render 
account, there it is not certain till they are fold, and that he has received ; and alſo in account as bai- 
liff, he ſhall have certain a/l;wvances for his labour, <ybich is not all;xvable in acccunt againſt receiver. 
lbid. 


3. If a man hath a taverner to fell bis goods, he ought to Br. . 
charge him as bailif. 46 E. 3. 3. b.] | 1 
| C.per Finch, 
4. If a man makes another bali of his manor, he ought to Br. ac. 
be charged as bailif, and not as receiver, becauſe he ought to ap- ct. pl. 


prove. 9 E. 4. 40. b.] 56. cites S. 


Co dee 8. 


P. does not appear. F. N. B. 116. (P) S. P. 


[5. If a man makes another receiver of all the rents of his te- 5 P. Br. 
nants, the writ ſhall be againſt him as receiver, and not as bailiff; 3 _ 


F. N. B. 116. (P) S. P. 
M 3 L. IK 
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® 147 Account, 
S. P. Br. T6. If a man alleges A ſpecial preſcription that a bail: 77 ought t9 1 


ry oy * * found fer him, as that there is a borough within his manor, within 
S. G. — which he hath part of the market, and a court of prepowwders, &C. 


The plaintiſf aud that the defend, wt is batliff thereof, and received the profits, &c. 


ognted that though it appears that he ought to do nothing but collect the 


the defend- 
ant was ba- fee· larms, itlues, tinco, and amerciaments, the which are cer- 


Az _ tainz * yet becauſe he is named bali, he ought to be named 
rage ich. According to the name that he had by preſcription, 9 E. 4. 
Juch a vear, 40. b. 


for one whole | 
year, Kc. end bad $:<3ver of lcaſing the tonements farce! of the [iid borough; ard collecting the rents, &c. 


dat te *he-plairtiff, ratione C.. 8. + oF Sc. The detendan: e, 4 that at the time, &c. he <oas e- 
«/ inter X fa abjyue boc thai be was bei. At the nin privs was given in evidence a cum time out of 
rid, within the borough, 7: cbes/c one of the tenants at the barough cout; to be porireve, to collect 
tne 3 ratione tenure ſuæ, whcn his turn ſhould come, who vied to account t b-tore the auditors of 
the plaintiff and his predeceſſor, to have allowan: ©, &c. and that the defer dart wat eltcted ſuch a day 
«© ſuch a court to be pOrtycve ratione tenuræ, viz. to collect the rents . Kc. can that year, &c. Tre 
who's court held, that the evidence did not maintain the action as dailiif, the cαν Hei ing general as bai- 

ff of the plaintiff, whereas the ei c charges bim Pecially ration. terure, fo that the count u 
rave bein [ſpecial according to the matter; whicreupon the plaiutiff purchaied a new writ againſt the de- 
ferdant 25 bailiff, and counted ipecla ly. Kelw. 7, b. 76. a. pl. 23. Mich. 21 H. 7. the Abbot of 
Bukett v. Hortwili, 


S. P. Br. 7. If a man makes another Bail. if of his hundred, he ſhall is 


i {-- 1,5 charged by the name of * bailiff, becauſe he hath the name, and 

S. E. per 2. ove, as to ſce that all things are — Ne. 9 E. 
Littleton. = ] 

's. If a man l/eafes bis manir rendering rent, and after . a 

baihff of the ſaid manor, «1d he receive; the rent, yet he ſhall not 

be charged as bailiff, but as receiver. Mich. 3 Jac. B. R. be- 


tween Cage and Peacock. Agreed. ] 
See (H) pl. [. A receiver that never takes upsn kim to be a boil J cannot be 
de lime charged as bailiff, becauſe then he may be twice charged. 21 E. 


Caſr$ccomcme 


th account 3. 4 41 E. 3. Account 24. Admitted by ifſue, and alſo in ac- 
by merchant count as bailiff he ſhall have allowance of his coſts and expences, 


3 * which he ſhall not be alle owed where he 1s charged as rectiver. 


ce ptor bono- Co. Litt. 172. 

rum & mer- 

chandizorum ad compot um inde reddendum, and fo 4- dire of d' werſe goods in particular, but ſays net 
Ez oboſe band: ; and judgment for the plaintiff by default, quod computet. Then the defendant 
pl-14:4 an inſufficient plea before the auditors, whereupon the plaintift demurred, and had judgment, 
and writ to inquire of damages. It was moved in arreſt of judgment, that the declaration was ill, be- 
czuſe he charges him as receiver, and ſays not by whoſe hand: ; and that in this caſe he ought not to be 
charged as receiver, but as bailiff, he being to merchandize witli the goods, and fo to have his expences, 
allowances, and factorage, and judgment in account as receiver is no bar in account as factor. But 
adjudged for the plaintiff ; though Hale ſaid he ought to be charged as bailiff; but this ought to be by 
demurrer upon the declaration, which is now paſſed by the judgment quod computet. 2 Lev. 126. 
Hill. 26 & 27 Car. 2. B. R. Burdet v. Thrule. 3 Keb. 387. pl. 78. S. C. ſays, the de- 
fendant ſhould have demurred to the declaration, and judgment for the plaintiff, Ibid. 435. pl. 
4. S. C. ſays, that the being charged as recciver, and not as bailift, ſhould have been exceptcd to 
before the auditors, or on plea of ne unques receptor, or have demurred ſpecially ; and this being after 
2d judgment, and error depending, the exception comes too late; and judgment for the plaintiff. — 
Mr. Danve:s, in a note en this plea, ſays, that this muſt be ſpecially pleaded ; and ſo he ſuppoſes 
this caſe in 2 Lev. 126. muſt be intended, though ſaid the advantage muſt be taken by demurter to 


the declaration. 


Br. Ac- [o. A man may be charged as bailiff and receiver of ſeveral 
_ things i in one action. 43 E. 3. 1. b. 27 E. 3. 79. 44 E. 3. Account 
C bur 8s. 31. 44 E. 3. 1. 41 E. 3. Account 34. 32 E. 3. Account 6.] 

P. does not appear. be 


Account, | 147 


If a man mates one his bailiff, Sc. and alſo bis receiver, then he ſhall have account againſt him as 
bailiff, and alſo as receiver. F. N. B. 116. (P) |; 

Account of receipts of a manor in Rye, which is one of the cingque perts, and the receipt as bailiff was 
in the caſtle of Rye, where every caſtle is of the crunty and of the guildable, though it be in the franchiſe z 
and for this part he counted ayainſt h m as bailiff, and of the rſt as receiver of the money ; and therefore 
for this part the court was ouſted of the juritaittion, and had juriſdiction of the reſt, Br. Juriſdiction, 
pl. 94. cites 49 E. 3. 24. h 

Account was brought againſt S. as bailiff and receiver f the manor f D. but ſhewed only that be was 
bailiff thereof, and found for the plaintiff, It was moved that the declaration was not good, becauſe 
he ſhexvs no charge againſt im a; receiver. Sed non allocatur, it being more for the defendant's 
benefit, and theretore adjudged for the plaintiff. Cro. C. 240. pl. 25. Mich. 7 Car. B. R. Wells 
v. Some. | a 


Ii. If a man euere into my land to my uſe, and receives the profits 
thereof, I ſhall have an account againſt him as bailiff. F. N. B. 
117. (A) | | | 

12. If the father cccupies the land of an infant, which the infant L 148 J 
bas purchaſed, or hath by purchaſe, the infant ſhall have an account 
againſt him as bailiff of his lands, and this writ of account may 
be ſued as well in the county as in the common pleas. F. N. B. 
117. (B) | 

13. If the defendant is charged as bailiff of grads ad merchandi- 

zandim, he ſhall anſwer for the increaſe, aud be puniſhed for negli- 
gence ; but i he is charged as receiver ad computandum, he ſhall 
anſwer for the increaſe, and be puniſhed for. negligence; but if 
he is charged as receiver ad computandum, he thall anſwer only 
for the money or thing delivered. Godb. 55. pl. 69. Mich. 28 & 
29 Eliz. B. R. by Egerton ſolicitor-general, in cafe of Gomerſall 


v. Gomerſall. - 
(G) By what Name. 


DI. 7 Surveyor of a maner cannot be charged as bailiff avhere 
there is aucther that is above bim, and hath the care and 
adminiſtration of the whole. 12 E. 3. Account 75:] | . | 
2. If a man makes another bailiff of his au, fo expoſe them F. N. B. rs. 
to ſale, he may be charged as bailiſt, though he does not fell them. 2 k okay 


34 E. 3. Account 131.] there (d) 
Cites S. C. and ſays, fee 9 E. 4. 40. 9 E. 3. 37. 


C3. An apprentice by the name of apprentice is not chargeable Ibid. cites 
3 p % : E. J» 46. 
in account. Co. 11. Zar of Deven 89. b.] F. N. . 13. 


(D) 7 H. 4. 14. b. S. P. per Fenner J. Goldſb. 161, pl. 94. Hill. 43 Eliz. Anon. 
. p. F. N. B. 119. (D) in marg. cites 6 E. 3. 3. Account 102. and 8 E. 3. Account 94. Ac- 
count as receiver, the detendant ſaid that he was his apprentice; and no plea, but he was forced to 


anſwer to the receipt. 


4. Ballivus domus ſhall be charged for goods delivered to him 
as bailiff in account. F. N. B. 116. (P) in the new notes there 


(b) cites 2 R. 2. Account 46. | | 
Account is maintainable againſt a ſervant. Per Fenner J. The matter 
| ſhall have a 


Goldſb. 161. pl.-94. Hill. 43 Eliz. Anon. 6427/0 hy 


count againft a ſervant who is ſent to receive ® money, &C. if be he receiver. F. N. B. 119. (D) 
» If they are not in a bag ſealed, Ibid. in the new notes there (d) cites 29 E. 3. 20. 8 E. 3. 261. 


M 4 6. Church. 


„ ate tad es te; I 4 


748 


But, per 
Powel I. 
a church- 


warden muſt and ſurpluſage in cafe their expences out-balanced, &c. 


be charged 
as rece ver. 
11 Mod. 

187. S. C. 


L 149 ] 


See (F) fl. 


9. S. C. and 


the notes 
there. — — 


A man ſhall 
not have writ 


of account 
againſt one 
as receiver, 
where he 
ouznt to ſue 
writ 

againſt him 
as ball ff or 


Account. 


6. Church-awardens are more than bare receivers, and are in all 
reſpects bailiffs, and therefore ſhall be allowed their expences 
Per 


10 Mod. 23. Paſch. 10 Ann. B. R. Biſhop and 


cur. clearl v. 


Eagle. 


(H) How it mall be brought. By what Name he 


ſhall be charged as Receiver. 


II. JF J. S. is obliged to me with condition for the payment of a 

ſmall ſum, and I deliver this to another to receive what he 
can of J. S. if the baile delivers the obligation to J. S. qwithout re- 
ceipt of any meney from him, I cannot charge the bailee as receiver, 
for he did not receive any money, and alſo I cannot ſet forth a 
certain ſum as I ought in ſuch action, and therefore I am put 
to my writ of detinue. 2 R. 2. Account 46.] 

(2. If a man receives the rent due from my leſſee for life, or my 
tenants, an account lies againſt him as receiver. 11 R. 2. Ac- 
count 49. 6 R. 2. Account 47. per Brough, and Belknap 1s not 
contrary thereto. ] = 

[3- A bailiff cannot be charged as receiver, becauſe, if he be 
charged as bailiff, he ſhall upon his account have allowance of his 
charges and expences, of which he ſhall not have allowance 
where he is charged as receiver, and alſo becauſe there is ſo 
material a d:ference between a bailiff and a receiver, that he cannot 
plead when he is charged as bailiff that at another time he was 
charged as receiver; and therefore if this writ to charge a bailiff 
as receiver ſhould be allowed, he ſhould be twice charged for 
the ſame thing. 21 E. 3. 60. 41 E. 3. Account 34. admitted 
per iſſue. | 


guardian in ſocage. Thel. Dig. 51. lib. 6. cap- 4+ ſ. 6. cites Paſch. 18 E. 4. 2. 4. and ſays, ſee 
Trin. 4 H. 6. 26. 


Mo. 862. pl. 
1184. Hill. 
— — 


® Fol, 120. 


— — 
12 Jac. S. C. 
ad;uiged 4c 
cotuing / — 
Brown. 25. 
S. C. ad- 

judged for 

the plaintiff. 
Ib. 36. 


that tough 

the books of 
1 E. 53. and 
other book,, 


[4. If B. is indebted te A. in 200 l. and A. appoints C. to en- 
quire and receive of B. the 200 l. and B. alſo appoints C. to borrow 
it, and te pay it * to A. and after C. borrows it of a ſtranger for 
B. to pay to A. and he appoints his wife to pay it to A. and after 
B. gives bend for the money to the ſtranger ; in this caſe A. may 
have a writ of account againſt C. as his receiver by the hands of B. 
for C. was a ſervant as well to A. as to B. and he received it 
as the money of B. to pay over to A. though it does not appear 
that the ſtranger paid it to C. to the intent to pay it 'over to A. 
Hob. Rep. between Harrington and Deane, adjudged upon a ſpe- 
cial verdict, 10 Jac. b. For inaſmuch as C. was appointed by A. 
to receive the money of B. and he received it by the appoint- 
ment for A. it was the money of A. and the property m him, 
and B. cannot charge him in an account for it.] LE 


are, that if A. deliver money over to B. to deliver and pay over to C. that in this caſe B. is anſwerable 


to 2 action: cf account conditionally, as the books are, yet as this caſe is, B. could never have had an 


action of account againſt C. for his money, becauſe he had put himlclf out of the property of it by ap- 


pointing 


Account. 


pointing C. to pay it over unto A. for his debt, and A. had accepted it and made it his ſati:faQRion by 
appointing C. to receive it by the hands of B. and C. had received it to that intent, and in execution 


ol all parts of that agreement, and ſo ail parties were bound by it. 


The account of grardian in ſacage is only for the iſſues of 
the land; for if he receives other momes, he ſhall be charged as 
recciver. F. N. B. 118. (B) in the new notes there (a) cites 32 
E. 3. Account 60. | 

6. Account agn/nft a feme ſole ut receptrix, and the writ awarded 
good. So, ut balliva quod nota z and if it be not good form, 
yet when it pati:s the Chancery it is good. Br. Faux Latin, pl. 
32. cites 19 H. 4. 5. 

7. A man ſhall have a writ of account againſt one as bailiſf 
or receiver, where he was not his bailiff or receiver; for if a man 
receives money for my uſe, J ſhall have an account againſt him as 
receiver; for if a man delivers money unto anther to deliver over 
undo me, I ſhall have an account againit him as my receiver. F. 
N. B. 116. (Q) 

8. An account againſt a receiver, is when one receives money 
to the uſe of another to render an account, but upon his account 
he hall not be allowed his expences and charges; and therefore a 
man cannot charge a bailijf as a receiver, becauſe then the bailiff 
ſhould loſe his expences and charges. Co. Litt. 172. a. (c) 

9. After judgment quod computet, a 2d judgment was given 
againſt the defendant z and it was moved in arreſt, that the action 


was brought again/t the defendant as receiver of goods ad merchundi- 


zandum, and that it ſhould be gs bailiff of goods, and a receiver 
of money; and that ſo are all the precedents, and material; for 
a bailiff ſhall have his charges allowed, but not a receiver. But 
it was anſwered, that it is well enough; and cited Fitzh. Account 
47. and Roll. Abr. 125. 575. and that this is out of the reaſon of 
the difference, becauſe a receiver ad merchandizandum ſhall have 
his charges; and fo is Co. Ent. 42. and fo it is but matter of 
form; ad quod curia inclinavit. Sed adjornatur. Freem. Rep. 
378. pl. 493. Mich. 1672. Bradenend v. Greene. 

10. In account by one tenant in common againſt another, as 
bailiff, and alſo as receiver of ſo much profits of the lands held 
in common, and for to much money by the defendant received 
to the plaintiff's uſe. The defendant demurred, it not being al- 
ledged by whoſe hands he received it. But it was urged, that 
this exception was taken away by 4 & 5 Ann. cap. 16. which 
gives account to one tenant in common againſt another ; ſo that 
it appearing by the declaration that they are tenants in common, 


it is ſufficient, without ſaying by whoſe hands the profits were 


received, Sed non allocatur; for by the ſtatute the one cannot 
charge the other but as bailiff; for by the common law account 
lay not for the one againſt his companion, but where expreſs au- 
thority was given to take his part, and then he was chargeable as 
bailiff; but now by this ſtatute he may be charged. If he receives 
his companion's ſhare, though without his privity, yet he ought 
to be charged as bailiff by the expreſs words of the ſtatute, and 


cannot be charged as receiver; and therefore as the declaration 
charges 
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charges him as bailiff, and alſo as receiver, it ought to be ſhewg 
by whoſe hands, as at common law ; and judgment for the "a 
fendant. Comyns's Rep. 272. pl. 150. Mich. 4 Geo. 1. C. B. 
Walker v. Holyday. | | | 


(I) How it ſhall be brought. By other Hands. 
What thall be jaid other Hands. 


Fr. IF the defendant received by the hands of his 2%, this i is by 
another's hand. 43 E. 3. 32.] 
S. P. Br. [2. But if the defendant received by the hands of the wife of 


Baron and i Sy 
Feme,p!. 51. the plaintiff, _ is not by another's hand, but by the plaintiff 


cites 15 E. 4. himſelf 43 . 
26. Nor this hall net ouſt the 1 5 Mis law. 


1 ud 3. So if he received by the hand of the eommoigne of the 
1 plaintiff. 47 E. 3. 16. 

D. 181. b 4. If executor brings account of a receipt by the hands of 
pi 62. Paſch. his teſlator, this is by another's hand. 4333. ] 

2Eliz. S. P. Anon. 


5. A man may count of a receipt by the hands of the 2 Je 
of the defendant. 15 E. 4. 16. 


Ffrhereceipt CG. A man may count of a receipt by the . of the wife 
de alleged by 


Lie hands of be plarnitiff. * 47 E. 3. 16. 13 H. 4. 8.] 


2 femme, and does not name her the fe. = of the plaintiff, this is good. Br. Accompt, pl. 19. cites 
8. C. The baron cannot ſuppaſe the receipt to be by the hands of his own feme; for they are one 
perſon in law ; and therefore there thu ze ceſendant may have his law. Br. Accompt, pl. 49. cites 15 
I. 2 15. : | 

See (K) pl. 1. S. C. 

[ x31 ] 3 

Br. we. [7. So he may count of a receipt by the hands of the com- 
count, p'. * | a „ Þ * 

59% cites igne of the plaintiff. 47 E. 3. 16. 13 H. 4. 8.] 

S. C.—— S. P. Br. Account, pl. 49. cites 15 E. 4. 15. 


If the re- [8. So he may count of a receipt by the hands of the wife or 
— bs - commorgne of a ſiranger. 47 E. 3. 16. 


the feme of another man, and doc not name her the feme of lier baron, it is ill, per cur. Br. Ac- 
count, pl. 19+ Cites S. C. but Brooke ſays the caſe is ill reported. 


[o. In account, a man may count of a receipt by the hands 
of 2 firangers. 43 E. 3. 33. 
[10. But he cannot count of a receipt by the hands of the 
Plaintiff himſelf, and à flranger; for this requires two iſſues, 
43 E. 3. 33-] 
[11. So for the ſame reaſon he cannot count of a receipt by 
the defendant himſelf and a ſtranger. 43 E. 3. 33-] 
3 Le 195+ 12. A. delivered 100 l. to B. to deliver to C. for the relief of D. 
Cocket v. and E. In account brought by D. and E. againit C. to whom 
Robſton, B. delivered the 100 l. the writ and count was of a delivery by the 
—_— = eds of B. After judgment for the plaintiff, it was aſſigned for 
70 account, error, that the delivery ought to have been alleged to be by the hands of 


dot 8. P. as H. for that B. delivered it as his ſcrvant, and it may be ſaid the 


* 3 delivery of the maſter, and the receipt, ought to be * 
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the hands of the maſter. But it was anſwered by Coke, that of declaring 


nothing ap- 


this differs from a contract made by a ſervant, which {hall be eee 


ſaid the contract of the maſter, and he only charged for it; for 2 Le. 118. 
here the plaintiffs convey only a poſſeſſion, and not any intereſt by the pl. 160. 

XD," 4 N * he 0. and ĩt 
vaude of B. and fo may count of a receipt by his hands, Cro. Eliz. alles 
82, 83. pl. 1. Hill. 30 Eliz. B. R. Robſert v. Andrews. for error, 
that the writ ought to be more ſpecial ; but judgment was athrmed, 3 Le. 230. pl. 311. S. C, 
in almoſt the very ſame words. 


13. In account as receptor denariorum the defendant demurred 
ſpecially, becauſe it is not faid by wheije hands, And per curiam, 
it is ill. 3 Keb. 425. pl. 26. Hill. 26 Car. 2. B. R. Jaggard 
v. Fripp. | . | 


(K) By what Name. Count. How.] 


Li. I he counts of a receipt by the hands of A. S. if ſne be — 


the wife of a ſiranger he ought to allege that ſhe is the r9% cites 


wife of him. Otherwiſe it is if the be wife 4% the plaintiff, S. C.— 


| A receipt 

47 E. 3 16.] | made +4 the 
huſband by the hands of his wiſe is his own receipt, and the writ and the count ſhall ſuppoſe that he 
himſelf did receive, &c. without ſaying by the hands of the wife. F. N. B. 118. (F) And 
ibid. in the new notes (c) it is faid that the count ſhall not abate but when it ſuppoſes a receipt by the 
hands of the commoigne, or feme of the plaintiff or defendant, but it ſhall ut cuſt tbe defendant of his 
law. But it ſeems the count is good, ſuppoſing the receipt immediate in ſuch Cale, cites 13 H. 4. 8. 


2 H. 5. 2. 10 E. 4. 6. 15 E. 4. 16. 4 E. 3. pl. 45. 5 E. 3. pl. 6. contra. 


[2. The ſame law if he declares of one who is commoigne 10 Br. nt 
count, pl. 


a flranger, and where to the plaintiff. 47 E. 3. 16. But ang» 4 


vide Brook Account 19. where he ſays, that this is ill reported; S. c. 
and that it ſeems it ought to be alleged 1 beth cafes. ] A man ſhall 


have an ar- 


count againſt a prizr upon a receipt had by his cemmeigne, but there the worit ſuppoſes that he hinſe!f did 


receive the money, &c. and ſhall not ſay by the hands of his commoigne. F. N. B. 118, (F, 


3. If a prior or huſband receives money of a | ſtranger, then the [L 1521 


count ſhall be that he received by the hands of the ſeranger, &c. but 
the writ ſhall be general, tempore quo fuit receptor denar”, with- 
out ſaying by whoſe hands ; but he ſhall ſhew that in the connt 


or declaration. F. N. B. 118. (F) 


(K. 2) Joint-Bailiffs. Charged or Diſcharged. How. 
bY Ls And Pleadings. 
S. P. Br. 


1. IF two are joint-bailiffs, the receipt of one is the receipt of . Senken 
the other; and if one dies the other ſhall be charged of all, pl. xo. ; 
and a diſcharge to one is a diſcharge to beth ; and if one accounts _ S. C. 
: 4 . : . ” cr 
after the proceſs determined againſt the other, and is charged upon the ns ” 


account, zhis ſhall charge the ather when he comes. Br. Charge, . be a- 


evarded te 


Fa pl. 49. Cites 41 L. Zo 3. : account, 3 


20% not account, he ſhall be condemned in all the receipts. — And where one is outlawed, and the 
ather accounts, aud the one ſues charter of pardon, and comes and prays allowance, becauſe the plaintiff 
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bad bis acccunt of the ether, and to go quit. Quzre thereof without execution ; for it is not admitted 
in that point. But it ſeems that be fhall go guit ; for the plaintiff demanced only an account, and he 
has the account of the one; for plene cempatavit is a good plea in account; therefore it ſeems that 
where the plaintiff had had account, he ſhall never have account of it again. And in debt by 2, if the 
Plaintiff has execution or payment by the one, he ſhall not have action again} the other. And ſee 
2 H. 4. 16. where 2 were warned in detinue, and the one made default, the default of him hall not 
prejudice the other by way of defence, contra ex parte querent', for there the default of the one is the 
nonſuit of both. But per Thorp and Finch. becauſe they were awarded to account in common, there- 
fore the charge Gall l upon them in common. Quere ibid. cites 41 E. z. 3. 9. S. C. cited 
Arg. 2 Le. 76. pl. 100 And fee there the lame point debated in the exchequer chamber. 


Lee 2Le.75 2. Where 2 are accountable, an account made by the one 1s not 
Fin. in good]; for both the accountants ſhall make but one account; and 
zor, in the therefore the account of the one cannot be good; cited by Coke 
Exchequer, as the caſe of Gore v. Dawbeney, in the exchequer chamber, 
$.C. and the upon a writ of error. Le. 234. in pl. 316. 

7 3. In account againſt 2 as receivers, it was moved that one of 
them could not plead ne unques fon receiver, but ought to ſay ne 
unques ſon receiver, abſque hoc that he and his companion were 
receivers; but Clench and Shute J. held, that it was vel! without 
zraverſe, Godb. 43. pl. 50. Mich. 28 & 29 Ehz. B. R. Anon. 

4. In account againſt 2, one confeſſed the action, and the other 
pleaded ne unques receiver, &c. Judgment was preſently given 
azainſt him that confeſſed the action, and iſſue joined upon the 
other was found againſt the defendant. It was moved that one of 
the defendants ⁊uas dead, and fo the whole bill ſhould abate, though 
it was after judgment; but Gawdy conceived it ſhould abate only 
againſt him that was dead. Adjornatur. Cro. E. 701. pl. 17. 
Mich. 41 & 42 Eliz. B. R. Hogobert v. Hokely and Spike. 


mid. The 5: Account was brought againſt 2 jointly by bill in B. R. (and 


reporter not by original) ne pleaded ne unques fon baily, and found againſt 


Asa quere %%%; the other made default, and Judgment againſt him by default, 


as to this 


opinion of The firſt is found by auditors ſo much in arrears ; and the court 
the court, being moved for final judgment againſt him for ſo much as 


3 found, they were in doubt what to do; for no auditors ought to 
charges be aſſigned to him that appeared, the ſuit being joint againſt 
grant both, and 1 outlazry can be againſt the other who did not appear 
1 (the f wut being by bill, and not by original) but only an alias capias 
other comes in infinitum ; and the book of 43 [41] E. 3. [3] is of “ ſuit 


_— aq original. But afterwards the court was ſatisſied that he 200 ap- 
be ought peared being condemned in a ſum certain before auditors, comes too late 


not to ac- mow 10 be relieved. Sid. 159. pl. 12. Mich. 15 Car. 2, B. R. 


count, it 
. Davis v. Iſaac and Martin. 


both ſhall be diſcharged; and fo he ſays it ſeems to him, if the other had a releaſe. . 


11534 
(L) What Pleas ſhall be in Bar of the Account. 
$- in c- bio it account againf! one as bailiff it is a good plea in bar that 
_ he was never his bailiff. 21 E. 3. 60. ] 


p eaded that he was not receiver of the prederrſſor ; ard admitted good. F. N. B. 117. (F) marg. 
dite 4 C. 3. 3» 14 H. 4. Account 124+ 4 E. 2. 17. Account 97. 31 E. 3. Account 57. 25 E. 3. 45» 


C2. In 


; 
l 
. 


Account. 
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2. In account againſt a bailiff f his houſe, and counts that r 
he had the care of certain goods, it 15 not any plea in bar that the = * p ; 
plaintiff fold to him the goods, without ſaying that he was nat his S. C. 
bailiff, for if he was his bailiff, he ought to account for the houſe, _ Els 
and the count had been good without alleging theſe particu- 8. C. and 

E. . * ; 14 H. 4 
= bs i Te] and fays 


theſe caſcs were not ruled; that in the one caſe the plea was of a gift of the goods, and in the other of 
a ſale, and demanded judgment cf the action, and ſaid that it is no good anſwer; for they are pleas 


only before the auditors, and not in action of account.—2 Bulſt. 195. accoiding!y. 


[3. But it is 2 good plea in bar of all, to ſay that he never Br. Ae. 


evas the bailiff of his houſe. 14 H. 4. 23. ] 


4. So in account againſt a bailiff of a maner, and that he had 
the adminiſtration of certain oxen there, never his bailiff of the 
manor is a good plea in bar of all. 14 H. 4. 21.] 


count,pl. 34. 
cites S. C. 


but S. P. does not fully appear. 


Br. Ac- 
count, pl. 


34. Cites 


S. . but 


S. P. does not fully appear. 


[5. In account againſt a bailiſf, it is a good plea that he was Br. Ac- 
ſervant to the plaintiff to drive his plough, and had his cattle for op fog 
the drawing of his plough, abſque hoc that he was his bailiff in 87 C. 4c. 
other manner, becauſe he is not accountable for this occupation. cordingly ; 

H 144 b.] | but if the 
1 9 1s te | beaſts periſh 


by his defauit, action on the caſe lies, as of goods impaired for default of good keeping. 


Br. 


Action ſur Cale, pl. 34. cites S. C. accordingly, as of goods carried away for default of well keeping. 


C6. In account againſt a bailiff, it is a good plea in bar zhat 


plaintiff leafed to him for life, &c. the thing of which he is ſuppoſed 


bailiff. 29 E. 3. 47. ] 


S. P. with 
a traverſe 
that he was 
His bailiff. 


Br. Account, pl. 21. cites 49 E. 3. 7. 


[7. It is no plea in bar of an account that the plaintiff ꝛuas Br. Ac- 
iudebted to the defendant in the ſame ſum, and that the plaintiff mne 8 


granted that the defendant ſhould retain it in ſatisfaction of his debt, 
for he confeſſes the receipt, and ſo once accountable. * 12 H. 4. 
18. 14 H. 4. 20. b.] | 

#8. So it is no plea that he delivered the money to a flranger by 
the command of the plaintiff. + 12 H. 4. 18. 419 H. 6. 5. b.] 


S. C. —— 1 S. P. for there he was once accountable. Br. Accompt, pl. 43. cites S. C. 


31, Cites 
S. C. 


+ Br. Ac- 
compt, pl, 
31. Cites 


It ſeems & it is no plea-in bar of the account, but it ſhall be allowed him on his account before auditors. 
See 1 E. 5. I. cited by Coke Ch. J. and agreed to per tot. cur. as to money dilburſed by command 
of the plaintiff. 2 Buiſtr. 277. Arg. in caſe of the earl of Suffolk v. Floyd. 6 [ I54 ] 


{ 9. In an account by the churchwardens of a pariſh againſt ee tit. 


their predeceſſors, wardens, to render an account of a bell 
received, and of certain ſtones, it is not any plea in bar Hat 
they took the bell (being ruinons ) by the conſent of the pariſhioners, 
and carried it to a bell-founder's, and that it was agreed that 
he ſhould have 41. for the coſting theres, and fhould retain the bell 
till fatisfattion of the 41. whereof he is not yet ſatisfied, and 
that they took the ſtones, and with part of them repaired a 
ruinous window of the church, and the reſidue they retained to 
themſelves by agreement between them and the pariſhioners, in 

| | | ſatisfaction 


Churchwar- 


Vent. 88. 
Trin. 22 
Car. 2. 

B. R. 
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bell-foun- ſatisfaction of their expences, in the reparation of the ſaid 
— ane windows; for they were once accountable, though it was 


he thould de before theſe wardens were made, and then this plea is only in 
paid. The diſcharge before auditors. Mich. 37, 38 Eliz. B. R. between 
rind ds. Methold and Winn adjudged.] 


murted, tor 

that this plea is no bar of the account, but a good diſcharge before auditors, It was anſwered on the 
other fide, that the matter pleaded ſhewed that the defendant never was accountable, and therefore it 
might be in bar. But the caſe here of METHoLD AND WYNNE being cited as adjudged to the con- 
trary, the court now was of the ſame opinion. Mod. 65. pl. 11. TAVLOR v. Rovss S. C. 
and it was inſiſted, that wherever the matter or cauſe of the account is taken off, the plea is good in bar, 
but the «7ior was brought for taking away bona eccleſi# ard not lena parechianirum as it ought to have 
been, and therefore the court ord:red to amend ail and to plead de novo. Keb. 675. 704+ 


Br, Ac- [10. But 45 the defendant does not by his plea confeſs himſelf ever 
— . accountable, this will be a good plea in bar. 12 II. 4. 18.] 


S. C. but S. P. does not appears 


® Br. Ac- [II. It is a good plea that the plaintiff gave him the money, 
— 44 and fo he received it as his own proper money. 30 H. 6. 6. 
S. C. and 12 H. 4. 18.] 

P. for there . 

de was never accountable. A gift after the receipt is a good plea per Brian, which Vaviſor denied; 
for the coatrary thereof was adjudged 27 H. 6. and affirmed in wric of error, quod nota, Br. Accompt, 
Pl. 75- Cites 21 E. 4. 66.——Scc (N) pl. 13. | 


Br. 2 [12. So in account for goods it is a good plea ?hat he aſſigned to 
— lhes * him the goods in ſatisfaftion of a debt due to him by the plaintiff, for 
S. C. but the aſſignment was made upon the firſt delivery, and ſo he was 
S. P. does never accountable for them. 14 H. 4. 20. b.] 
terre. T3. So in account as receiver by the hands of A. it is a good plea 
that A. owed the money to the plaintiff, and the plaintiff was in- 
debted in ſo much to him, and the plaintiff aſſigned to him the ſaid 
ſum in payment of his debt, and fo he received it of A. and not 10 
render account. 16 E. 3. Account 53.] | 
14. In account againſt a feme as receptor” denar', &c. She 
g's that by all this time fhe was covert with ſich a one, &c. And 
eld a 13 to the action. Thel. Dig. 119. lib. 11. cap. 2. 
. 2. cites Hill. 6 E. 3. 244. but ſays ſee 18 H. 6. 3. where it 
was replied that ſhe was executrix to another at this time. ; 
15. Account as receiver by another hand. Paſton, you have 
a deed witneſſed of the receipt: judgment fi actio without ſhewing 
the. deed. And per Rolf, this matter and a gift goes in diſcharge 
of the account. Per Babb. if the defendant thall not have this 
na he ſhall be doubly charged; for at another time he ſhall 
ve other action upon the deed, as in debt upon ſimple contract, 
it is a good plea that he has thereof an obligation; for the one 
determines the other, and becauſe Paſton had accepted the count 
good before, he was compelled to anſwer over, by which he 
pleaded the ſame matter in bar, and demanded judgment ſi aCtio 
quzre cauſam. Br. Accompt, pl. 60. cites 1 H. 6. 7. 
£ 155 J 156. Debt upon arrearages of account; the defendant ſaid, that ſuch 
a day, a month after the account, the auditors committed him to pri- 
fon, and ſo he was in execution. And no plea unleſs he had /aid, 
that the auditors committed him to priſon immediately ; for after, 
VIZ. 


Account. 


viz. if it be the- ſame inſtant, their power is determined; and 
from hence it ſeems that if he had been committed immediatelv, 
it had been good execution, and ſo good bar of account. Br. 
Execution, pl. 135. cites 27 H. 6. 8. 

17. In account the defendant faid that the plaintiff 4. ned to him 


4cbo auditers before ⁊ubom he accounted at D. in auætber county, and 


the plaintiff ſaid that after the Haunment, and be fore the account, 


he diſc harged the auditors at S. in this county aher the action is 
brought, 1 a good replication. Br. Replication, pl. 53. cites 


18 . 4 
18. . ont; the defendant ſaid that they were bailed t9 hint to 


deliver over % F. S. which he had done,; judgment, &c. - = 


plaintiff /aid, that after the delivery to the defendant, and befere 


delivery over, he commanded him to bail it to him ; and a good _ 


cation, by the belt opinion; for by the delivery. to the defendant 
J. S. has no property in it, and therefore the plaintiff may coun- 
termand it, and yet by this delivery to defendant J. S. may have 
action of account, if it be not countermanded. Br. Replication, 
pl. 65. cites 1 E. 5. 2. 

19. In account brought zy a feme, it was pleaded that ſhe Was 
covert witty fuch a one at the tine of the receipt, &c. and the re- 
plied, that then ſhe was executrix of the teſtament of ſuch a one, and 
that the money belonged to her teſtator. And the opinion of 
Brian was againſt the plaintiff. Thel. Dig. 120. lib. 11. cap. 2. 
{. 11 2 H. 7.15. 

20. In account agarr;/? de efendant as bailiff of his manor, and that 
he had adminiſtration of gods, &. Though it be found that he 
was net bailiff of the Manor, but that he had the admini/tration of 
the goods ; yet the opinion of the court was that ſhe ſhall account 
for the goods; for he can have no other writ, and /uppsſing in the 
zwrit that the de fendant i 1s his baily, are only words of form for he 
cannot have a writ de tempore quo fuit receptor bonorum, and 
therefore in this caſe, though it be found that he is not his bai- 
liff, yet he ſhall account of the goods. And though the contrary 
of this was adjudged Hill. 49 E. 3. 14. and Mich. 14 H. 4. 14. 
yet 20 R. 3. [E. 4] pl. the opinion of Cateſby is with this book, 
and fo the opinion is at this day that the firſt plea does not go to 
the whole; for if he had the care of my goods, as wine to ſell 
and #3 like, I cannot have other writ. And the like matter is 
6 H. 7. 7. and 2 R. 3. 3. Kelw. 114. a. b. pl. 51. Caſus incerti 
tem Anon. 

21. Fudgment in account as receiver is no bar in account as bai- 
lf. Arg. 2 Lev. 126. cites Co. Litt. 172. a. Roll. Abr. Account 
() pl. 9. (B) pl. 2. 4 H. 6. 27. a. 43 E. 3. 4. b. 46 E. 3. 

22. 4 accompt the defendant pleaded in _ that upon receipt 
of the money he gave the plaintiff a bill under his hand for it, and no 
good plea, becauſe it is only evidence of the account. D. 20. b. 
pl. 122. cites-it as adjudged 1 H. 6, 7. 

23. If an infant ſues his guardian for money, and recovers, and 
the guardian brings the money into court, and depoſites it there, this 


is a good diſcharge againft the infant, and he ſhall not anſwer 


13 the 
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then the plaintiſt is intitled to an action. 
that judgment was afterwards given for the defendant, by reaſon of the account. 


Account, 
the ſuit again in an account. Agreed per cur. Godb. 214. pl. 
306. Mich. x1 Jac. C. B. 


2 Mod. 43. 24. Quantum meruit for 408. and indebitatus aſſumpſit for 
S. C.—— 2408. likewiſe, the defendant acknowledged the promiſes ; but 
Freem. 

Rep. 195. fays, that the plaintiff and he accounted together for ſeveral ſums 
pl. 220. of money, and that thereon defendant was indebted to plaintiff 
S. Card in 30s. and that plaintiff in conſideration that defendant pro- 
North Ch. , . yo 24 

. faid that miſed to pay him the 3os. a!charged him of all demands. Upon 

always demurrer the court held, that if two men, being mutually in- 

* debted, do account together, and one is found in arrcar ſo much, 
that a pro- and there be an expreſs agreement to pay the ſum found to be in * ar- 
mile might year, and each to fand d. 75 harged of all other demands, that this is a 
_ good diſcharge in law, and the parties cannot reſort to the ori- 
charged by 1 

parol before ginal contracts. But per North Ch. J. if there be but one debt 
<A broke, betqveer them, entering into account for that will not determine 
1 the contract. Mod. 205. Trin. 27 Car. 2. C. B. Milward v. 
becauſe Ingram. 


But the reporter ſays that Mr. n told him 
S. C. cited 


Check. Arg. F- 2. b. 21 H. 7. 34. 21 E. 4. 55. b. 1 41 


22 Mod. 5 34. and ibid. 538. Holt Ch. J. faid that it chere be 2 dear, and 70i/ bent coming ts an 
account they agree to be clear againſt each ether, it would not be well without coming to an account; 
and that as to the caſe cited out of the Mod. Rep. that it was the firſt of this kind, and by his conſent 
n ſhould be the laſt. 


(M) What Pleas bar an Account. And what not. 


® The caſe [ I. FF A. delivers money to B. to deliver over to C. ex dom, or ex 

or Speaks Ve - commedat), and after A. brings account againſt B. if he 

Hunger ford. 

she can. Pleads never his receiver, &c. he cannot give in evidence the delivery 
not givea over; for he ought to plead it ſpecially. Mich. 13 . B. * D. 

releaſe in 

we 3 Eliz. 196. 43 


upon ſuch iſſue. Brownl. 24. Willoughby v. Small. 


— 4 4 [2. It is a good plea, at it was delivered to deliver over, 
x — to whom he hath delivered it accordingly, becauſe he was never 


Mich. 16 52. accountable for it but conditionally, ſcilicet, if he did not deliver 

_ of it over. D. 3 Eliz. 196. 43. * 22 H. 6. 49. per curiam. 1 E. 

ET.” . 3. 31. 1 21 E. 4. 

| 19 H. 6. 5. b. Adjudged. ** g E. 4. 15. b. per curiam. 

comP*, pl. H. 7 Jac. B. per curiam. Contra 14 E. 3. Account 68. ] 
47- cites 


3. C.-—— Pr. Traverſe per, &c. pl. 296. cites S. C. 

+ Br. Accompt, pl. 12. cites S. C. that it was held a good plea in diſcharge upon the action, but 
not in bar, by the beſt opinion. 

t Br. Accompt, pl. 75. cites S. C. per Brian, that it is a good plea without traverſing ; ; for he 
has confeſſed himſelf accountable gonditionally, which Choke, Nele, and Vaviſor denied; for the con- 
trary has oftentimes been adjudged, 

Br. Accompt, pl. 43. cites S. C. and he thall not be compelled to account, and to plead it in dif- 
charge of the account, becauſe he was never accountable as here; but where he delivers it to one to 
render account, and after commands him to deliver it, or part thereof, to J. N. which he does, there 
it is no plea in bar; for there he was once accountable. Contra above. 


% Br, Accompt, pl. 54. cites 8. C. Br. Traverle per Sans, &c pl. 12 5. Cites S. CG. 
[3. So 


* Br. Ac- 67. 
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Account 45.] 


Account, 

[3. So it is a good plea in bar that it was delivered ts him to get 
the king's patent for the plaintiff, of the cuſtom of certain goods, 
which he had done before the writ purchaſed ; for he was not ac- 
countable but conditionally, 30 H. 6. 5. b.] 

[J. In an account againſt another as receiver by the hands of 
J. S. it is no good plea in bar 7hat he was the plaintiff's ſervant, 
and received the money of F. S. to deliver to the plaintiff, the which 
he did accordingly. 29 E. 3. 20.] 


Co. If a man delivers money to another to deliver to him again, S. P. 2 Bulſt. 


and after he commands the bailee to deliver it to a ſtranger, and he Ju. ll. 36. 
daes it accordingly, yet this matter ſhall not be any bar in an jg): but 
account. 1 E. 5. 2. b. becauſe he was accountable at fit. H. faid that it 


| is a good 
7 Jac. B.] | ng diſ- 
charge of account before auditors for that matter after the bailment, and not upon the bailment, —— 


der (I.) pl. S. and the note there. 
| | 157 ] 


[6. In a writ of account as receiver by the hands of F. S. it is Br. Ac- 
not any plea in bar that he received it of J. S. to deliver to ee 5 
the plaintiff, to whim he had delivered it accordingly; for this S. C. but 
is but a payment. 9 . 4. 16. b. per Choke. Contra 2 R. 2. 8. P. does 

not appear. 

[7. In account as receiver it is a good plea in bar hat it 
evas delivered to him to carry to London 2 a banter to make ex- 
change, and io receive bills of exchange, and to fend them t9 the plain- 
tiff, which he had dine accordingly, Sc. For this is tantamount 
that ne never was his receiver to render an account; for this 
was delivercd to him to exchange, and not to reader account. 

s H. Guria. ] E- 

[8. [S-] In account as receiver, it is a good plea t he ac- F. N. B. 117. 
counted before auditors aſſigned by the plaintiff. 30 E. 3. 1. b. Iſſue (D) avg 
thereupon 5. b. Adjudged 29 E. 3. 28. 26 E. 3. 76.J then 455 

f 8 S. P. For 


the action of account is gone. Cites 7 H. 4. 14. and 34 H. 6. 45 © 


[9. So it is in account as baili. 30 E. 3. 1. b.] 
[10. In account as receiver, it is a good bar 7hat he hath * Br. Ac- 
accounted before to the plaintif himſelf; for thereupon he may compt, pl. 


have an action of debt. 45 E. 3. 14. b. 7 H. 4. 14. b. 30 E. — 


3. 5. b. Adjudged 39 E. 3. 5. b. 34 H. 6. 44. Curia. + 21 E. 4. compt, pl. 


66. b. 16 E. 3. Account 52. contra. 22 E. 3. 13. b. adjudged.) 75. Cites 


. . C0. — 
S. P. per cur. and yet a man cannot be his own judge. Br. Accompt, pl. 9. cites 34 H. 6. 43. 
It was awarded a good plea; for by the account before any auditors, or before the plaintiff himſelf, 


the action is altered into another nature; for he may have debt upon the arrearages, and the account 


is determined for ever. Br, Accompt, pl. 28. cites 7 H. 4. 14.—S. C. cited, and other cf the caſes 
here mentioned; and alſo 4 E. 4. 6. Arg. Saund. 49. That if the. detendant of his own gree 
accounts before the plairtiff himſcif, the account ſhall be good; and Ibid. 50. the fame was agreed to by 
the court. | 


The plea to the account was, that he had arcounted before the plaintiſf in Cumberland, &c. which 


was objected to be a foreign plea, and theretore was refuted, and judgment was marked; quod com- 
putet. It was moved that the plea was good, and cited the caſes of 45 E. 3. 24. and 34 H. 6. 22. 
and thereupon praying an allowance. Doderidge ſaid, that here is no miſchief, becauſe it is a good 


plea before auditors that he accounted at another time before the plaintiff himſelf ; whereupon by Crew, 


Dederidge, and Jones, the judgment was ruled to ſtand, Lat. 59. Faſch. 1 Car. Hopton v. Offu. 
In account it is a good plea that the bn fel'y accounted before the plaintiff bimjelf at B. fo to 

ſay that he fully accounted to the plainti 

pl. 67. cites 4 E. 4. 6, | 
Vox. I. N | "2x; In 


Arg. accord- 


or before the plaintiff, by the opinion there. Br. Accompt, 


R teat a dis. tat ths hc * 2 * „ 8 
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1 Account. 


Tri. In an account againſt a huſband, it is a good plea in 
bar for him to ſay that his av fe was a common taverner, and 
that the plaintiff delivered the tuns of wine (for which the 
account is now brought) # his wife to fell for him, avithout the 
aſſent and agreement of the huſband, and 2 fold them accordingly, 
and delivered the money to the plaintiff ; it ſeems it is intended that 
ſhe was not a taverner by the atjent of her huſband. 13 R. 2, 
Account 50. ] 
 F2. In account againit a man as recetver, it is a good plea 
that he «vas within age at the time of the receipt. 21 E. 3. 8. 

admitted by itlue. 16 E. 3. Account 52.] | 

* [13. In an account againit another, as bazl/iff of his manor, it 

59. cites is a good bar of the account, that the plaintiff was a difſeiſer, and 

21 H. 4. the diſſeiſce hath re-entered. 21 H. 7. 34. per Brudnel.) 

* 14. Account in N. and B. Clayn ſaid B. is a franchiſe, judg- 
ment of the writ for the bailiffs may demand conutance of plea ; 
but if they do not demand it, the detendant cannot plead it. Br. 
Brief, pl. 477. cites 39 E. 3. 17. a 

1 5. In account fir malt, the defendant pleaded that the plaint if 
had fi rmerly brought traver and converſion for this and other malt 
againſt him, and "that he was fornd guilty as to part, and nit guilty 
n to other part, and damages af Jed. Adjudged that this was 
no bar; for it might well be, that he did not convert the malt as 

CL 158 J the firſt action ſuppoſed, and yet he ought to account as this 

action ſuppoſes. Mo. 463. pl. 653. Hill 36 Eliz. Mortimer 


v. Win gate. 


(N.) What ſhall be a good Plea in Bar. 


ST) ol. [1. JN an account it is a good plea in bar of the account, that 
the plaintiff hath releaſed to him all ations. 22 H. 6. 55. b. 


notes there. 
agreed 14 E. 3. Account 73. 33 E. 3. Account 139. ] 
— 2. So it is a good plea in bar, that the plaintiff hath releaſed ts 
| him all the advantage and profit that he might have by the acc aunt. 


receiver by 
other hands, ꝙ E. 4. 46. ſaid by Moyle to have been adjudget. ] 


and Irelaſe 
to tim all manner f my receipts, it is a gocd bar; for the receipt by other hands is my own proper 


receipt. Br. Account, pl. 77. cites 10 E. 3. 7. 
But if A. be accountable to B. and B. rleales to him all his duties, this is no bar in an ation of 


account; for duties extend to things certain, and what ſhall fail out upon the account is uncertain 
and a beit the Latin word is debita, vet lues do extend to ali things due that are ceriain, and therefore 


diſcharges judgments in perſonal actions and executions alſo. Co. Litt. 291. a. 


mt e 3. So it is a good plea in bar, that they have ſubmitted to 
bee . the award of J. S. who awarded that the defendant ſhould be ac- 
quitted againſt the on 22 H. 6. 55. b. for this is as ſtrong 


tors. 


See (O0) pl. as a releaſe. ] 

29. Tayior 

v. Page. - Det apm account, the Maint counted "TR audit:ri, the defendant pleaded arbitrement ; 
and becauſe in this caſe before auditors wager of law does not lic | the plea was held not good.] Contra 
upon other account, for the action is now in manner of record; and yet the ſtat. of Welt. 2. 11. 
does not give; but that if they be found in arrears they ſhall be committed to ward irrepleviable ; 


therefore” for inſu $iciency of we plea dhe plainul recovered his debt. Quod nota. Br, Account, 
pl. 32. cites 4 . 6. 17. | 
| In 


Account, 


In account of a receipt by other hands, arbitremert that the defendam ſhall pay ſuch a ſum in ſutis- 
Faftion of all receipts, by which he Lad paid at ſuch a flace, is a good plea by tie beſt opinion; and 
vet the defendant in rece:pi by other hands cannot wage his law. Q nuta, Br. Account, pl. 46. 
Cites 22 H. 6. 39» | 


[4. So it is a good plea in bar, that after the receipt of the 
ſum of which the account is demanded by the mediation of their 
friends, it was agreed between them that the defendant ſhould 
make an obligation of 100 l. for the 100 l. received, and the profit 
to ariſe from the ſaid 1001. which oblization of 100 J. he made 
and delivered acccrdingly to the plaintiir; for the acceptance of 
the obligation deſtroys the duty, and fo the ſum in demand is as 
ſtrongly thereby releaſcd, as by a relcate of all actions. 22 H. 6. 
55. q. Curia.) | | 

[5 · But it is no good plea, that it was agreed hat he ſhould 
make an obligatiin of 1001. for the lol. received, which he 
did accordingly, becauſe the accord 1s not that the obligation 
ſhall be made ſor the Too l. and the profit to ariſe from it; for 
the accepting the obligation is not a diſcharge of the profit ari- 
ſing as well as of the principal, but he is accountabie for the 
profit. 22 Hl. 6. 55. b. per Newton. ] 

[6. So it is no good plea in bar of an account, H the plaintiff 
accepted a flatute merchant from him of the fame ſum in demand, in 
ſatisfaction of the faid ſum, and a tun of wine in ſatisfaction of 
the damages; for here it is expreſſed that the ſtatute thall not be 
a diſcharge of all. 39 E. 3. 4. b. 23. admitted; for there it is 
pleaded before auditors. ] OO 

[7. It is a good plea in bar, Hat the plaintiff granted by inden- 
ture, that if the defendant did ſuch a day acknowledge a flatute mer- 
chant to the plaintiff, that the writ of account thould be taken 
as null, &c. and that he acknowledged the ſtatute to him, &c. ac- 
cordingly; for thereby the account 1s releaſed. 20 E. 3. Ac- 
count 79. agreed.) 

[8. But if he ſays he did acknowledge the ſtatute, the plaintiff 
being abſent, and that he did deliver it to the clerk of the recognizences, 
and after carried it away with him, this 18 no good plea z tor the 
plaintiff is not ſure of the ſtatute till delivery thereof to him. 
20 E. 3. Account 79. adjudged.) | 

[o. If the defendant pleads the plaintif*s arquittance of the ſum 
demanded, this is not any plea in bar of the account ; tor by 
this plea he acknowledges that there was a duty once, and a diſcharge 

ſubſequent by payment. 22 H. 6. 55. b. 21 H. 7. 34. 14 E. 3. 
Account 74. admitted, for this is pleaded before auditors. Contra 


21 3. % 7E 3. 79. b.] 


account, and has a matter in diſcharge of later times, this goes in diſcharge of the account; but if 2 


man balls goods to bait over, which he dogs, this is in bar, &c. Br. Account, pl. 59. 
7. 36. 5 

[1c. So in an account of lool. it is no good bar that he deli- 
vered to the plaintiff 20 woolen cleaths, in full {atisfattion of the 
Iool. and 2 lun of wine, in falis}aftion of the profit of the ſaid 190. 
which things the plaintiff accepted in ſatisfaction of the 100, 
and the profits thereof; for this is but a payment. 22 H. 6. 55. b. 


the judges are judges of the action, and not of the account, but the avJ:tors ate judges of 
Br. Account, pl, 48. cites 8. C. per Newt. ard Aſhron. 
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159 Aceount, 


„ Br. ac. [I. So in an account for 1o0l. it is no good plea in bar that 
count, pl. 7. ſuch a day Ec. he put the money into a bag tied up, and offered it to 


cites S. C. — fe plaintif, and he agreeing to the offer, did will and grant that 
+ Br. Ac- o o . — . 
count, pl. 31. He ſoul retain the faid money as his caun proper money, in ſatif- 


cites S. C. facfion of ſuch a ſum, in * which he was indebted to the defendant 
—A— and therefore he took the bag with the money, in ſatisfaction as 
1 Fol. 124. before, &c. for this is but a payment. +28 H. 6. 7. adjudged per 

curiam, but a writ of error was brought. Þt 12 Hf. 4. 18.) | 
S. C. cited [12, So in account for certain tin received, it is no plea in 
by Williams bar hat be fold the tin to J. S. and tea an obligation fer it in the 
— - ne of the plaintiff; for it is only in diſcharge. D. 28 H. 8. 


103. 
In account 20. : 

the plaintiff 9: 193 ] | 

declared that he delivered the defendant ſo much cloth to ſell at F. in Spain. The defendant pleaded that 
be fold the ame at B. in Spain, in November, fer 4ol. Englith, t» be paid in May next; and alledged 
the cuſiom of mcrchants, that if ary merchan: bad goods in that kingdom t be ſold to anitber merchant, 
and be ſeili tbem ta be paid at a day ts cone, and this done befire @ public netary, and thereby a bill figned 
ic Fim, and in bi name Its feid the goods; ard if ſecb ſeller delivers to the exoner of the goods juch bill, 
this all be a diſcharge to tim of the goods; and averred that he fold to a Spaniſh merchant, and took 2 
pill accordingly, and at London offered that bill to the plaintiff, who refuſed it. The plaintifFdemurred, 
and adjudged for him by Hobart and Winch, being only preſent. Win. 52. Mich. 20 Jac. C. B. 
Dodderidge v. Anthony. And ibid. Hobart Ch. I. ſaid, that the cuſtom as alledged is too large 
but if be bad alledged that ſuch bill ta ben by the facter ſball be as gd and effefiual to the maſter as if it 
bed been taken in bis own name, this had been good. 


See (L) pl. T[13. So it is not any plea in bar of the account hat after the 


be eee receipt of the money the plaintiff gave him the meney ; for he ac- 


the defend- knowledges himſelf once accountable. (It feems if this gift had 
ant pleaded been by deed, it would amount to a releaſe of the duty, and 
that after then it ſhould be a good plea, but without deed it cannot be an 


his receipt 5 | 
of the 1 releaſe, and therefore it is no good bar.) 21 E. 4. 67. Ad- 
for which 1 | | 2 
the action ) udgetl. ] 
of account is brought, and which receipt made him liable to render an account,“ the plaintiff made 2 
ift of the ſaid goods to the defendant. This was adjudged no bar; but a goud plea before auditors. 
Adjudged and affirmed in error, Jenk. 136. pl. 79. A. bails goods to B. to bail to C. who 
does ſo. This is a good bar in account brought by A. againſt B. For here originally was no account 
to be rendered; but in the principal caſe, before the gift, the defendant was accountable. Jenk. 136. 
79. | 
1" 1. DR apairſt the defendant as receiver of bis mincy Ly the bards of a Hanger, the defendant 
pleaded in tar a gift of the money to bim afterwards by the plaintiff, It was adriitted to be a good plea 
before auditors ; but the quettion was if it was fo in bar of the account. And Watburton I. being 
only preſent, held it good in bar; for by the gift it is his own money, and therefore may plead it ig 
bar. Win. 9 Patch. 19 Jac. Harrington v. Harrington, 


* [ 160} | 

See (M) pl. [14. So it is no plea in bar, that after the receipt the plaintiff com- 

My: manded Him to carry the money to Londen to a banker, to make ex- 
change thereof, and to receive bills of exchange to ſend them to the 
plaintiff, the which he had done accordingly, &c. For this is only in 
diſcharge of the account. 5 H. 5. 5.] 


— 


Br. Ac- [1 5. It is no good plea in bar of the account that he «vas robbed 


— (5A el. of the money by certain felons ; for if this ſhould excuſe him, it 
Co Cit x 


3 . Ought to be pleaded before the auditors. ꝙ E. 4. 40. b. Curia.] 

Account [16. So it is no plea Hat he received it to carry, and was robbed 

from the 7 . | . 

* ſoak F that and other his goods, Contra 22 E. 3. Account 111.) 

he was receiver of money &c. Per Cat. the receipt aas upon condition that if the drfendant came ſafe 

. With the mir'y tt the camp at PNortbampion, that then be ſhall accgunt, and otherwiſe not; and ſaid that 

be was ribbed of tle money befert be came 1 the camp, &c. ab ſque hoe that he was bis receiver in any 

other manner. Ie Litileton, this is in diicharge, and not in bar ; but it was held a good lea in bare. 
| Quad 


Account. 160 
Quod nota, quære if he ſhall take the abſque hoc. It ſeems that he ſhall, Er. Accompt, pl. 69. 
Cites 5 E. 4. 4. 

Debt upon bond to account for money. Defendant pleaded that he did account. The plaintiff replied 
that ſuch a day the defendant received 261. for which be has not accounted. The defendant u that 
be accounted thus, vix. that certain thieves breke open bis compting-beule, and ſtole the mioncy, whereof be 
gave the plaintiff notice. And the court held this an account, and no departure. 2 Lev. 5 Paſch. 
23 Car. 2. B. R. Vere v. Smith. Vent. 121. S. C. adjudged for the plaintiff. 2 Keb. 
761. pl. 30. S. C. and held accordingly per cur. Ibid. 779. pl. 8. ſays that judgment was for 
the plaintiff, niſi the robbery be tried. But Ibid. 380. pl. 52. ſays that the rule for trial of the mat- 
ter being difubeyed, the court gave the plaintiff leave to diſcontinue, the robbery being a good bar. 
S. C. cited, and allowed for law. 6 Mod. 139. Paſch. 3 Ann. B. R. | 


17. Plene computavit is a good plea in account, therefore it 
ſeems that where the plaintiff had had account, he ſhall never 
have account of it again. Br. Accompt, pl. 10. cites 41 E. 3. g. 

18. Payment to the plaintiff or a ſtranger is a plea in diſcharge, 
and yet may be pleaded in bar. Raym. 57. Arg. cites Raſt. 
Ent. 16. 19 H. 6. 5. PE | 

19. Account of the receipt of 100 marks, to render account at P. 
in London; he =_ not plead that the plaintiff delivered ta him the 
100 marks at S. in the county of E. 10 deliver to F. S. which he has 
done, without traverſing the receipt in London; but it is a good plea 
that he received the 100 marks in London to deliver to J. S. 
which he has done without traverſe. Note a difference per tot. 
cur. For if he has not delivered it over, he is accountable. 
Br. Accompt, pl. 47. cites 22 H. 6. 49. 

20. The defendant in account as receiver ſaid that at anther 
time, in writ of account of the ſame receipt, he was adjudged to account 
at the ſuit of the ſame plaintiff, &c, And per Danby and Moyle, it 
is no plea; for if he has not taken execution, he may have a new 
action. Contra per Litt. and Choke; for the nature of the ac- 
tion is changed by the judgment from matter in fact to matter of 


record, Quzre. Br, Accompt, pl. 57. cites 9 E. 4. 50. 


(O) What ſhall be a good Diſcharge [or Plea} L161 


before Auditors. 


[1. I is a good diſcharge before auditors for a factor to ſay that Br. Ac- 
in a tempeſi, becauſe the ſhip was ſurcharged, the goods mp, pl. 


were flung into the ſea. Dubitatur 41 E. 3. 4.] Om 
[2. It is no good diſcharge before auditors that he was robbed Er. Ac- 
of the goods by certain felons. Dubitatur 9 E. 4. 40. b.] —— 


S. C. S. P. held by Popham to be a good plea; but Gawdy e contra. Mo. 462. pl. 650. Hill. 
39 Eliz. Woodliff's caſe. Ow. 57. Hill. 38 Eliz. Anon. S. C. Gawdy held it no plea in bar, 
becauſe he has confeſſed himſelf accountable by the receipt; nor any plea beture auditors. but Pop- 
ham held it a good plea before auditors. 


[3. It is a good diſcharge before auditors that he was robbed 4 Rep. 84. 
of the goods, without his default or negligence, Co. Litt. 89.) ee on 


court, arg. in Southcot's caſe, that in account it is a good plea before auditors that he was robbed, as 
appears by 12 E. 3. Account 111. 41 E. 3. 3. & ꝙ E. 4. 40. and if the factor did his beſt to fave 


them, he ſhall be dlicharged. See (N) pl. 15, 16. | 
„ | [4. It 
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Br. Ac- 
compte, pl. 
0. cites 


8. C. 


Br. Ac. 
Comp, vl, 
0. Cites 


8. G - 


F. N. B. 176. 
(Q) in the 


new notes 
there (c) 
S. P. ac- 
cordingly. 


162 ] 
12 25s 


- In a nota 


there ac- 
cordingly. 
See pl - 20. 
+ So of a 


bailiff. Br. Accompt, pl. 10. cites S. C. per Finch. 


Account, 


Fa It is a cod diſ-harge before zuditors in account, as receiver 


| of 10). if he Fender {he lol. and fivears upon a book, that after the 


time that the money was deli cred to him, that he found nothing 


thut be dur to buy for fear of bifs;, for he is not bound to buy fo as 


to loſe, for he himfelf fhall bear the loſs, and not the plaintiff, 
46 E. 3. Account 40. 

[5+ (It fecins a receiver is not hound to buy and fell, and there- 
fore it ſeems it is intended that be was a receiver to merchan- 


a: Te'. } ] 


o. And in this cafe the plaintiff thall not be received to aver 
contrary to Bis cath. 45 E. 3. Account 40.] 


7. If goods and merchandizes are ſhipped in a ſhip te be fold in Bar- 
bery, and delivered into the cuitody of a bailiſt, ad merchandizan- 
dum & vendendum according ts bis diſcretion, and thereupon he goes 
with the ſhip and merchandizes co Algiers in Barbary, and 4 
defires ſeave to trade; but before he can obtain it, the ſaid town 
fſurprizes them with ſhips of «var, upon pretence of damages re- 
ceived by them, and the Engliſh before; porn which, for the re- 
demptien of the ſhip and merchandizes in the ſame ſhip, by com- 
Peſction between the merchants of the ſaid ſhip and the ſaid town, 
he and all the other merchants were compelied to pay {5 much, &c. 
And ſo the average upon all the goods in the ſaid thip did amount 
unto * 671. per cent. for their redemption, and according to this 

rate the e Vr the ſaid goods amounted to fo much, Qc. for which 
he prays allowance, this 1s a good ditcharge es auditors, be- 
cauſe this was done for the preſcrvation of the reſidue. Mich. g. 
Car. B. R. between Brown and Reibinſon, per curiam. But 
judgment was given againit, the defendant for another matter. 
Intratur. Mich. 8 Rot. 186. 7 

[8. If a boiliF of a manor pays the relief of his maſter to the lord to 
whom i is duc, Vs all be allowed this upon his account, though 
he had no warrant from his maſter ſo to do, becaule this is a 
caſual thing of common cquiſe. 41 Edw. 3. Account 33. Curia. 

o. But if a bailiF pays a thing that 1s not caſual of common courſe 
without warrant from his lord, he ſhall not have allowance there- 
of upon his account. 41 Edw. 3. Account 33. Curia.] 

[10. If a factor buys certain things jor 20l. which are not worth 
12d, though he did as well as he could, yet he thall not be al- 
lowed for ſo much upon his account. 41 Edw. 3. 9 b. 
+ 46 Edw. 3- Account 40. ] 


Ibid. pl. 65. cites S. C. that if a bai- 


liſt merchandizes and loſes, if he does as well as he can he ſhali not bear the loſs but the lord, as it is 
laid y ſome, but contra of recciver. Fn” 


[II. It is a good diſcharge before auditors that he Wb a 


 Patute merchant ts the plaintiff, in which he was bound to the 


plaintiff in a certain ſum, which is as much as the plaintiff de- 

mands, and that he gave another thing in ſatisfation of the profit 

there:f. 30 Edw. 3. 4. b. 23. adjudged. } | 
[12. If a man receives money of J. S. to deliver to J. D. as a 


meengers in an account againſt the bailec, he ſhall be a nn 
before 


Account. 


before auditors by fender in court of the principal ſum; for he 7s 
not to aceount for the profit there in the mean time, though he hath 
detained it for a long time, for he did not receive the money to 
merchandize, but only to deliver over. 2 Rich. 2. Account 45. 
for he had no warrant to merchandize with it to gain or lofe. } 

[13. Se it my ball of my manor receives the rents of my te- 
nants, and retains them for 2 or 3 years, yet in a writ of account 
he is not to account for the protit coming therefrom in the mean 
time, for he had not any warrant to merchandize with them, or 
to gain or loſe. 2 Rich. 2. Account 45. | 

14. So in an account as receiver where he is not ts merch N In ſome 


he is not to account core auditors for the profit after the re- es in an 
action of 


ceipt. ] accom per 
15. But otherwiſe where the receipt wwas to merchandize, for azainit one 


there he hath a warrant to gain or loſe. 2 Rich. 2. Account 45. _ receptor 
ena TUM 


6 Rich. 2. Account 47. ] he hail have 


allabance of his expences and charges, and alſo ſhall acc:mpt fer the profit he rec ived er might reaſonably 
receive; and this was provided by law in favour of merchants, and for advancement or trade and traffic. 


Co. Litt. 172. do - 


[16. Se though the receiver retains the money in hls hands Account lies 


againſt hum 


without any employment he might have employed it for pinaft. 
y ploy „ 7 © a aa 75 FEY for- mia ba 


2 Rich. 2, Account 45. has or might 


have gained by the occupation. Per Luke J. D. 21. b. pl. 30. 


[ 17. But he ſball be diſcharged of the profit in this cafe by his oath * Br. Ac- 
that he could not find any thing to buy by which he might gain. png ag 


2 Rich. 2. Account 45.* 46 Ede. Is Account 40. 8. . 
18. And the plaintiff ſhall not be received to aver contrary fo his Br. Ac- 


compr, pl. 


cath. 46 Edw. 3. Account 40. ] | 66. cn 
[19. In account as bailiff crram habens & adminiirationem de ; 

quibuſdam bonis & merchandifis, ſcilicet cloves ad merchands 
zandum & proficuum inde facienduin S compotum inde reitdendum, 

he ouyht to tender an account before auditors of the pt. made 
thereof, Mic. 9 Car. B. R. between Brown and Robinſon, ad- 

judged upon a demurrer, where it appeared by the plea of the 
defendant that he had made profit thereof by ſale, and yet he had 
accounted but according to the value at the receipt there. Intra- 

tur. Mich. 8 Car. B. R. Rot. 186.] 

20. In account for merchandize the defendant ſhall be charg- je I etiver 


ed if he might have gained more in ſuch or on a thing, &C. goods to 
6 Rich. 2. Account 47.] OW” one of the 
value of 


10]. to traffic with for my uſe, and he ſells them for ol. I have no remedy ; but if my bailiff buys a 
thing for 10l. which is not worth it, he ſhall not be allowed. Brownl. 25. in a nota. 


(21. So my bailiff ſhall be charged, / he ſells a quarter of corn [ 163 ] 
fer 40 d. quhen he might have fold it for half a mark. 6 Rich. 2. 


Account 47.] 


(22. If a man delivers money to another to deliver over ts J. S. The caſe of 


Syeake v. 
4 n n 
and he does it accordingly, and after bailor brings a writ of account ted, 


again{t him, and he pleads never his receiver, &c. and this is In account 


N 4 found 
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163 Account. 


gun D. found againſt him, becauſe he cannot give this ſpecial matter in 
"+41 raged evidence, inaſmuch as he was once accountable conditionally if 
„„ he did not deliver it over, he ſhall not after be received to plcad 
7e be plzin- this matter in diſcharge before auditors, becauſe this plea proves 
tf 52/9 him not to be accountable, which is found and adjudged againſt 
ee was . . 

joined upon him. D. 3 Eliz. 196. b. 43. agreed by ſev eral, ] | | 

ne ungues receivor per marus, &. and frund for the piaintiff 5 and the defendant pleaded before auditors, 
that by the appiniment of A. be had paid the money i: F. A. for the debt of 162 plaintiffoe Adjudged an 
ili plea, and contrary te rhe firſt ue; wherein it was laid that he never was receiver, &c. Hutt. 133. 
Hughes v. Drinkwater. | | 


[23. In an account, if the plaintiff declares of a receipt of 1009 
dollars monete venetiæ, the value of each dollar being 4 5. monetæ 
Aneglie que in toto ſe attingunt ad valorem to fo much, & c. to which 
the defendant lud never his receiver to render account, upon 
which they are at iſſue, and it is found for the plaintiff, by which 
the defendant is judged to account, the defendant is not bound to 
render an account of the dollars as they are valued in the decla- 
ration according to the value there ſhewn, but he may /heav before 
the auditors of what value they ⁊vere at the time of the receipt, and 
according to this he ſhall account. Trin. 36 Eliz. B. R. between 
| Beecher and Smith, per curiam. | 
A. in ac- * [24. He cannot alledge a diſcharge by matter done beyond ſea, 
count de, cuhich is not triable here. 41 E. 3. 4. 
fendant ſaid : 
that be bought jezvels in Bretcigne for 4<0!. and in Preteigne ſbewwed them to the plaintiff, ard put them 
into & Cox, and delivercd the plaintiff the. kry of the box locked in Breteigne, and after delivered to the 
Plain in A. in England the lax; and the plaintiff jaid that theſe which be bailed ty bim at A. was ww:rth 
but Al. and after the plaintiff recovered 400l. except gol, The reaſon ſeems to be, becauſe the _rying 
and geltuery at B. J end ſea, is not triabie bere. Br. Account, pl. 10. cites 41 E. 3. 3. 9. 


Fitzh. Tit. [ 25. It is no plea in bar, Vt he bailed the money to F. N. by the 
Account, pflaintiff's command, but a good plea in diſcharge before auditors 
pl. 21. hes p 75 4 rs fe & | Orrs. 


S. C. ans B. R. Account, pl. 31. cites 12 H. 4. 18.] 
$ P. by Hull, quod curia conceſſit. 


26. Account againſt a receiver of 20l. he ſaid that after the re- 


ceipt he married the ſſter of the plaintiff, far which he ſbould have 201. 
and the plaintiff granted to him that he ſbauld retain this in full pay- 
ment, judgment i actio, and no plea in bar of the account, but 
it is a good plea in diſcharge of the account before auditors. Br. 
Account, pl. 31. cites 12 H. 4. 18. 

27. The defendant ackn;wwledged the receipt, and auditors were 
afſigned, and the plaintiff did net came, and the auditors certified it 
to the court; wherefore they awarded that the defendant ſhould 

o quit, for as to this account he is diſcharged 3 but firit the 
Jjuftices demanded him, and he came nat; and further they awarded 
that the warden of the Flcet ſhould permit him to go at large. 
Br. Account, pl. 45. cites 21 H. 6. 26. 

28. Account againſt W. as bailiſt, who pleaded never his bat- 
liff. After verdict, and judgment qu computet upon the account, 
the aefendant fhewed a dliſt hange, and fo to iſſue again, and a ver- 
dict far the plaintiff; and there being a demurrer to part, the de- 

| | fengant 


N 


| Account, 
 fendant fhewed that his feme bad title of dower, ond entered firſt, and 
enjoyed as guardian in focage ; and 5 prayed allowances of the third 
part. It was inſiſted, that though bailiff on account ſhall have 
action tor ſurpluſage, yet the receiver or guardian in ſocage ſhall 
not; and that here the defendant is charged as bailiff. And 
per cur. accordingly, and that this matter foould have been 
pleaded, and it thall not be allowed upon account; for he has paſſed 
the advantage of it. Palm. 512. Hill. 3 Car. B. R. Briggs v. 
Wilton. | 
29. In account, the defendant pleaded ne ungques receiver, and 
found againit him. Afterwards before the auditors he pleaded an arbi- 
trement. for all accounts, ations, &c. and that he was awvarded to pay 
ol. only, in diſcharge of all accounts, debts, &c. which he paid 
accordingly. - But adjudged for the plaintiff; for 2h:s arbitrement 
before the action ſhould have been pleaded in bar of the action, which 
is now tes late to do before the auditors. Cro. Car. 116. pl. 10. 
Trin. 4 Car. C. B. Taylor v. Page. 


Het. 114. 
Page v. 
Tay lor, 

S. C. ae 
cordingly. 
And by Ri. 
chardſon, 
though the 
arbitrement 
Twas made 
after the 


action brought, it cannot be pleaded before the auditors, but he ought to have his audita querela, 


30. An accord with ſatisfaFtim may be pleaded in bar of ac- 
count, but not in difcharge before auditors; per Crooke J. to 
which the court ſeemed to agree. Het. 114. 5 

31. B. depgſited 200l. belted en a horſe-race in the hands of C. to 
be delivered lo the winner, as by articles between the parties. 
C. delivered the 200l, to the other party, ſuppoling he had wor 
the wager z whereupon B. brings account againſt C. as his re- 
ceiver. C. as to Tool. pleaded ne unques receiver; whereupon 
he was adjudged to account before auditors, where he pleaded in 
diſcharge, that he had delivered the money to the ether that won the 
wager. The plaintiff replied that there was foul play, &c. and fo 
he ought not to have delivered the money. Roll. Ch. J. held the plea 
not good; for he being adjudged to nccount, implies that the money 
Tas fairly won by the plaintiff, and Jerman and Nicholas J. agreed 
that judgment ought to be for the plaintiff. Sty. 353. Mich. 
1652. Boynton v. Cheek. | | | | 

32. After judgment quod computet the defendant pleaded 
belons the auditors, that he had delivered over part of the money 
upon demurrer it was inſiſted that this plea is contrary to the 
verdict on the firſt judgment. And per Roll. Ch. J. The books 
generally are, that this plea is in bar of the account; but here the 
plea of delivery over has made it a plea in bar, and it would be 
miſchievous to plead it now; for then the ſame iſſue would be 
tried twice, and ſo there may be contrary verdicts. Judgment 
for the plaintiff, Styl. 4x0, Hill. 1654. Pendarvis v. St. Au- 


bin. 


S. C. cited 
Stv. 410, 
41 Is 


But after 
account 
againſt the 
defendant 
as receiver, 
and judg- 
ment quod 
computet, 
he pleaded 
betore the 
auditors, 
that he ra- 
ceived the 
money of the 


plaintiff to deliver over, which be had accordingly done; per Roll. Ch. J. if he had pleaded that he had 
paid it over by the conſent of the plaintiff, it had been good before the auditors, and it is a good plea in 


bar if the money be paid accordingly, Styl. 430. Hill. 1654. Kirk v. Lucas. 


3. In account, as receiver of 20l. the defendant pleaded that 
Plaintiff delivered it to him to pay over to ſuch perfong as Sir G. M. 


ould 
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164 | Account. 


uld think fit, ⁊vho axvarded it to be delivered aver to one H. &c- 


abſque hoc that he was their receiver, aliter vel alto modo. It was 
found for the plaintiff, and judgment quad computet. Before the 
auditors he pleaded the af of oblivien ;\ upon which the plaintiff 
demurred, and the court ſeemed to think that the plea was good 
enough. Raym. 57. Mich. 14 Car. 2. B. R. Southcot v. Rider. 
34. In account againit a bailiſf for a pear/ necklace, defendant 
pleaded ne r ben and before auditors pleaded in dif- 


charge that he de/ivored it over by appaintment to a gold/mith, on 


agrrement to fell er deliver. Plaintif rephed non deliberavit, 
Defendant demurred, and well, if the DYE ery over had not been 
f 165 ] alleged to be by Ferment! ; but as it is, the demurrer was held 
| frivolous. The plaintiff alto traverſed the delivery by appointment ; 
but the court held the appointment not traverſable, the bailiff 
having original power to agree; but the court ordered an amend- 
ment by conſent. Keb. 491. pl. 39. Paſch. 15 Car. 2. B. R. 
Vanganhell v. Erownwick. 
38. In account Judgment was given guod computet, then the de- 
fendant pleaded before auditors, that the goods for which he was to 


account were bona peritura; and though he took care in keeping 


them, yet they were much worſe, and that they remained in hit 


hands for want of buyers, and being likely to be flill worſe, he fold 
them upon credit ta a perſon ben /ea., Upon demurrer the plain- 
tiff had judgment; for where a merchant delivers goods to his 
factor ad merchandizandum, he cannot ſell them upon credit, 
unleſs he hath a particular commithon o to do. 2 Mod. 100. 
Trin. 28 Car. 2. C. B. Anon. | 


36. No plea which would have been a gon plea in bar of the 


ain, ſhall be pleaded before auditors. Agreed. Arg. 10 Mod, 
22. Paſch. 10 Ann. B. R. in caſe of Bithop v. Eagle. 


(P) What will be a good Diſcharge laut Deed. 


Br. Ac- [1. FF a bailiff does a thing that belongs to him as bailiſt, as to 


„ee og pay rents, or ſuch things, which are due of right, from 

S. C. the manor, he foall aver this without writing. 42 Edw. 3. 
6 6. b. 25.] 

E — 2. So it ſeems he may aver a x gre; by command, which of 


26. cites Tight does not belong to him as bailiff, as that he by command paid 


S. C. and 
—.— . for the maintenance of the plaintif?”s brother. 42 E. 3. 6. 
a thing 25] 


Vicks « does not toueh his bailywick, it is not reaſonable that he ſhould-have the averment without 


warranty, by which, &c. & adjornatur, ——Fitzh. Tit. Account, pl. 27. Cites S. C. and S. P. 


by Finch. 
— [ 3. So if a man appoints a ranger or his ſervant to recerve money 
pl. 27. cites in his name, and he receives and pays it over by his command, he 


S. C. and may aver this without. deed ; for the ſtranger is his ſerva ant for 


Finch. the time. 42 Edw. 3. 24+ ] 


[4. It | 


BA wood PTY Py 


Account, 
[4. It is a good diſcharge that he plaintiff was indebted to him 


in the fame ſum, and granted that the defendant ſhould reluiu it in 


ſatisfaction of his debt, without deed. 12 II. 4. 18.] 


the defendant was awarded to account, &c. 
theſe caſes is any mention of a deed, | 


-. So it is a good diſcharge that he delivered the money to a 
ranger by the plaintiff*s command. 12 H. 4. 18.] 

[6. The zccountant being charged as bailiff of a manor may aver 
without ſhewing a deed of acquittance, that as 75 a certain ſum of 
money we paid it by the plaintiff's command ts L. the plaintiff*s re- 
cerver of the ſame mans for he cannot oblige him to give a tally 
or acquittance, . 13 Rich. 2. Account 51. adjudged. ] 

[7- So ſuch bailitf may, without ſhewing a letter, tally, &c. 
aver that he paid a certain ſum 72 the plaintiff” himſelf; for he can- 
not conſtrain his lord to give acquittance. 13 R. 2. Account 
5 I. adjudged. 


Br. Account, pl. 31. cites S. C. [hut 


165 


Fitzh. tit. 
Account, 
pl. 21. cites 
S. C. and 
that at ter 

in neither of 


Br. Ac- 
compt, pl. 21. 
cites Ss . | 


S. P. Br. 
4Accompt, 
pl. 13. cites 
41 Eo 3. 
2 5.—Pay. 
ment to the 


plaintiff himſelf was averred without ſhewing deed, and good. Br. Monſtrans, pl. 148. cites 


42 E. 3. 25. 


[8. But in account againſt a bailiff the defendant. can net aver 
a delivery over ts another, Oc. without writing or rally. 6 Rich. 2. 
Account 47. per Belknap. It ſeems as if this is intended of a 
voluntary delivery upon a bargain between them, without the 
command of the plaintiff. ] | Rat = ; 
Account as receiver of 40 l. by other hands. "The defend- 
ant /aid that the plaintiff had a deed of the ſame receipt ; judgement 
if without ſbeauing the deed, &c. as in debt upon contract. The 
defendant ſaid that he had ſpecialty. Judgment, &c. But the 
principal caſe was not * admitted, therefore quære. Br. Ac- 
compt, pl. 2. cites 2 H. 6. 9. | 


(Q.) Diſcharge before Anditers. Who ought to 
| _ plead f it. 


[1. JF 2 in a writ of account are adjudged te account, and one 7s 
afterwards outlaxced in the ſuit, and the other appears, he 


ſhall account alone. I 41 Edw. 3. 3.] 


[166] | 


I: P. Pr. 
Count, pl. 
2. Cites 

S. C. buti 
was not ad- 
judged, 
It ſeems 
mi ſprinted 
for (ad- 
judged.) 


See (K. 2.) 5 


—"] hcſe 
Pleas ſeem 
not to an- 
ſwer the di- 
viſion. 


+ This word 
(it) ſeems to 


be put in by 
miſtake, and 


makes the title not to agree with the matter of the pleas, which might be, viz. Several acceuntants, 


here one fhall account alone. And where the acc unt by one fhail feet the other. 


7 Fitzh. tit. Account, pl. 23. cites S. caſe. | 
Reſponder, pl. 5. cites S. C. becauſe the proceſs is determined againſt the other. 


Br. Accompt, pl. 10. cites S. C. 
—8. P. Thel. 


Pr, 


Dig. lib. 12. cap. 2. ſ. 19. cites Paſch. 13 E. 3. Brief 263. and ſays that ſo it is by way of plea, 
and Cites Mich. 31 E. 3. Brief 344-——— Þrownl. 25. in a nota, S. P. and ſame reaſon, as in 


Br. Reſponder. 


[2. $9 if he who is outlawed be dead. 41 Edw. 3. 3- $9 if Br. ac. 


after 2 are adjudged to account one dies, the other ſhall account 
alone. 41 Edw. 3. 3- | | 


compt, pl. 
10. Cites 


þ BU 


Br. Reſponder, pl. 5. cites S. C. For the receipt of the one is the receipt of the other. —Brownl. 25, 


[3- When 


S. P. in a nota, 


is ONT: 
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166 | Account. 


Br. Ac- [3. When 2 are adjudged to account, and one is outlawed, 


comp J. . . . : 
SIT” andthe other] accounts, if he di/charges hin;/elf upon the ac- 
41 E. 3. 3- count, this ſhall be a diſcharge to the other when he ſues a ſcire 


& 9.—— facias upon a charter of pardon, and if he be charged by the account, 
—— this hall be a charge upon the other, becauſe they awere adjudged to 
23. cites account jointly, 41 Edw. 3. 13. b. 

Hiil. 41 E. 

3 


(R) Account. Inforced. How. 


The miſchief 1. Statute of Marlb. FNACTS, That if * bailifs withdraw them- 
efere this | 
| on _ 52 H. 3. cap. 23. ſelves, | 
as it appears by the letter thereof, that the laſt proceſs in an action of accompt was diſtreſs infinite, and 
the accomptants ſeeking ſubterfuges did withdraw themſelves and become vagrant, flying to ſecret 
laces, ſometimes in foreign counties, and had no lands or tenements whereby they might be diſtrained, 
as the lords were in a manner remedileſs. 

But this act gives to the lord a writ of accompt, founded upon this ſtatute, which [from] the words of 
the writ is called a morfiravit de cempoto, and begins thus, Monſtravit nobis A. quod cum B. balivus 
ſuus, cc. and is mentioned in the Regiſter, Fleta, and other ancient books and records, and iie: in any 
county where the accomptant may be found. 2 Inſt. 143. But this writ ought not to be granted 
but upon oath to be made in chancery. 2 Inſt. 144. | . 

FTbis ſtatute extends not only to bailiffs according to the letter, but to gardems in ſocage, receivers 
end other accomptants ; but the ſtatute of Weſt. 2. cap. 11. extends only to bailiffs and receivers, and 
not to a gardein in ſocage; for a capias lies againſt him by this ſtatute, but no exigent by the ſtat. of 
Weſtm. 2. 2 Inft. 143. 

And where ſome have ſuppoſed that the ſtatute of Weſt. 2. which gives proceſs of ut'agary in an 
action of accompt, hath taken away either the effect or the uſe of this act, the contrary appears in 


ſeveral caſes in our books. 2 Ink, 144» ; 


Aras ü ä 
17 U 7 And have no lands, &c. whereby they may be diſirained, they 
comptants ſhall be attached by their badies, ſo that the ſheriff ſhall make them 
have a come to make their accompt. L 


tenements whereby they might be diſtrained, rbough it be not to the value of the account, yet it ſuffices 
to exempt them our of this ſtatute, bur they muſt have lands and tenements for term of life at the leaſt, 
and fo is this at to be underſtood. 25 | 

For where aſter this ſtatute, and after the ſaid ſtatute of W. 2. cap. 11. viz. in 4 E. 2. one brought 
a writ of monſtravit de compoto upon this ſtatute, and counted that he was his receiver of 100 l. &c. 
in which action 4 points were reſolved, iſt, That our ſtatute extends to a receiver as well as to a 
bailiff. 2diy, That if the accountant has any lands or tenements, though they be not fufficient to 
render the account, yet he is exempted out of the ſtatute, zdly, By theſe words (lands and tene- 
ments) is intended an eſtate of freehold ; and therefore, where it was there found that the accountant 
Had a houſe of the yearly value of 68. in the right of his wife, who had the inheritance thereof, 
But for that it was the frecbeld of bis wife, and not his freehold, it <cas adjudged no ſufficiency within 
the fatute. athiy, It was reſolved that if the huſband had ie by bis wvife, to as the Bad a frankte- 
-  nement for his life, he had been exempted out of the ſtatute. And the like caſe was in 6 E. 2. in 
caſe of a receiver, and many other authorities and records there be to that effect, whereby it appears 
that both this act hath ſtill its effect, and that it was in uſe after the ſtat. of W. 2. cap. 11. and here- 
with agrees Fleta, who wrote ſoon after the ftat. of Weſt. 2. and that ſtat. does confirm this at, & fi 
eiffugerit, & gratis compotum reddere noluerit, ſicut in aliis ſtatutis alibi continetur ; by which words 
this ftat. is meant. 2 Inſt. 144. Thel. Dig. lib. 12. cap. 60. cites Paſch. 4 E. 2. Briefe 791. 
And Ibid. cites 6 E. 2. Briefe 806. That if he has no tenements in the county where the writ is 
brought, yet the writ is good, notwithſtanding that he has tenements in another county. 

But if any ſue out this writ of monſtravit de compoto, ard attaches the accauntant's body, where be 
Sas lands ard tenements, contrary to this act, in deceptionem curiæ contra formam ſtatuti, &c. the 
party grieved ſhall have a writ for his relief, which appears in the Regiſter, 2 Init. 144. 


® Receivers ef. 2. 13 Ed. 1. cap. 11. Concerning ſervants, bailtffs, cham- 


22 . . . 
þ was 5 ned berlains, and all * receivers, which are accountable : | 


chamberlains, becauſe they were wont to keep the money received in chambers ſpecially provided 
for that purpoſe, yet cannot be charged as chamberiain in an account, but as bailiff or receiver. 


2 Iaſt. 33, 
When 


| Account, 167 
When the maſters of ſuch ſervants do afſign them auditors to take An account 


g taken before 
their accounts, one 3 


is not within the purview of this ſtatute; for it is in nature of a commiſſion, and a commilſſion being 
made to two or more cannot be executed by one alone. 2 Init. 380. 

In debt the plaintiff courted that the defendant aſſigned auditors to him A. B. and C. B. and that the 
Plaintiff accounted as bailiff of his manor, by which be accounted befere them; and it wvas feund that the 
plaintiff wwas nit in arrears, ond that the defendant awas in ſurpluſage 101. Newton ſaid that nothing 
was owing to him, and that he vas ready to make by his law; and by the opinion of the court the 
. defendant may have his law, though it be before auditors; for they are judges of the bailiff, and not 
cf the lord; for the ſlatute is that if the accountant be in arrears, he ſhall not have his law; ſo that 
the ſtatute is all upon the accountant, and nothing upon the lord, Br. Ley Gager, pl. 62. citeg 
14 H. 6. 24. | 

Debt againſt the lord by receiver rf the ſurpluſage, where he has paid more than he received, upon 
account before auditors, the defendant tendered his law. Per Danvers J. the law lies; for the ſtatute 
of W. 2. which ouſts the law, is only for the lord, and not for the accountant ; and yet by him the 
defendant cannot wage his law, becauſe the plaintiff was compelled to acccunt 5 but Priſot was clear that 
the law lies, but the defendant dared not demur. Br. Ley Gager, pl. 65. cites 38 H. 6. 6. 

By this act the auditors are judges of record, and therefore by conſequence in an action of debt for 
the arrearages of an account before 2 or more auditors, the def:ndant ſball not wage bis law. 
2 Inſt. 380. | | 

And by the ſame conſequence of reaſon, if the lord be found in ſurpliſage upon the account deter- 
mined by the auditors as an incident to their authority in an action of debt brought by the bailiff 
for this ſurpluſage, the lord ſpall ro! wage his law, becauſe by force of this act (they being Judges 
of record) no wager of law can be allowed againſt their record. And ſo was it adjudged in the exche- 
quer chamber. as it is reported in 20 II. 6. 8. but if the account be made before one auditor, this is 
out of the flatute. 2 Inſt. 380. x . 


It has been ſeveral times ruled in B. R. and alſo in C. B. that a common bailiff cannot [ 168 ] | 


wage his law, but that it is other<vi/e of a receiver; per Walmſley J. to which the other 
juſtices aſſented. D. 183. b. marg. pl. 60. cites Mich. 42 & 43 Eliz. Sheiheld v. Barnsfield. 

And though in debt upon arrears of account before auditors, they may commit the bailiff to gal, if 
he be in arrears, but nt the lord for his ſurpluſage ; for the ſtatute does not ſo extend. Br. Ley Gager, 
pl. 7. Cites 20 H. 6. 16.— 8. P. As to the lord. 2 Inſt. 380. 

In an action of account againſt a receiver for 138. 4d. or any other ſum under 40s. the ſheriff in his 


county-court fall not beld plea of it; becauſe he cannot allign auditors, who (as has been ſaid) are 


Judges of record, and the county-court is no court of record. 2 Init. 380. 


And they be found in arrearages upon the account, all things [being] By theſe 
be allowe | | words, if 
allowed which ought to be allowed, . 
found in ſurpluſage, it is within their authority, and therefore parcel of their record; and ſo in that 
caſe no wager of law lies. 2 Inſt. 380. | 

But albeit the audit,rs do diſallov a juft demard, yet ſhall he take no averment or advantage upon 
theſe words againſt the record of the judgment of the auditors; for judicium pro veritate accipitur, & 


nemo poteſt contra recordum verificare per patriam; but Ee bas remedy after by this act, by a writ 


of ex paite talis for his relief. 2 Init. 380. 


T heir bodies ſhall be arreſted, | Note, at the 


common jaw 
the proceſs in account was ſummons, attachment, and diſtreſs infinite, by the ſtatute of Marlbridge 
a writ of monſtravit de compoto was given; and here by this branch the body may be arreſted ; and 
after by this act proceſs of outlawry is given in account, ſo as after the account determined the body 
of the defendant may be arreſted, &c. 2 inſt, 380, 381. 

The power of the auditors is to commit him to the next gaol upon the account ended, and the 
party found in arrears is to be committed to the next gaol immediately, and not by any mean ſpaces. 
Br. Account, pl. 6. cites 27 H. 6. 8. S. P. For note the words in eſtect be ſuper compotum 
ſuum, &c. arreſtentur & liberentur. 2 Inſt. 381. | | 

The lord cannot commit the defendant to ward, as the auditors may by the ſtatute; for they have 
this power only by the ſtatute; but upon account at common law before himſelf, the lord might have 
debt of the arrears. Br. Account, pl. 16, cites 45 E. 3. 14 & 28. 


And by the teflimony of the auditors they all be font unto the next This is in- 
gaol of the king in theſe parts, and fhatl be received of the ſheriff or tended of 


the nex! 
gaoler, | | gasl, though 
| — it be nat in 
the ſame county, for the ſtatute is in nature of a commiſſion ; and therefore this word (next) mult 
be pu ſucd. 2 Inſt. 381. : 2 
e 


i 


5 
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The auditors muſt make a evarront in cbriting under their ſeals to the ſheriff, vpon the ſpecial 
matter; and thereupon the ſheriff ought to receive the accountant in execution. 2 Inſt, 381, - 


And imprifcned in iron under ſafe cufledy, and fhall remain in the 
21 * ſame priſon at their own cot, till they have ſatisfied their meſter fully 
gaoter could of the arrearages. 

not have 

done by the common law, as by all our ancient authors it appears. 2 Inft. 38 7. 

By this clauſe it appears, that he, that is ſv impriſoned, muſt live of bis cxwwn. 2 Inſt. 38 1. 

A guardian in ſecage cannot be committed to priſon by force of this act; tor he is in loco parentis, 
and this att beg.ns with the word (fervant:) which is to be applied to bailiffs, chamberlains, and re- 
ceiverz, and extends to all of them; and therefore guardian in ſocage being no ſervant, nor the heir 
lord or maſter, he is not by this act to be impriſoned. 2 Inſt. 380. 


By this Nevertheleſs, if any perſon ſo committed complain that the auditors 
clauſe is the 5e grieved him unjuſily, charging him with more than he received, 


writ of x , l - 
parte tals Gr nit all;wing him expences or reaſonable diſburſements, 
given to the a 3 3 
accountant, if the auditors aſſigned by the lord either charge bim de receptis quer non recepit, wel non 
all:cands ei expenſes aut liberationes rationabiles, and bis grit is in nature of a commiſſion to the barons 
of the excbeguer for that they are the ſovereign auditors of England to hear and audit the account, & 
quod fiat juftitia partibus. 2 Init. 381. | 

But this writ lies net but where the account is taken before auditors aſſgned by the lord; for if there 


be a writ of account brought, and the court affigns auditors, there lies no writ of ex parte talis ; for 


in that caſe he ought to ſhew his grief to the juſtices, and they ought to do him juttice, and the writ 
of ex parte talis is grounded upon this act, where the lord aſſigns auditors. 2 Inſt. 381. 

16 
8 2 in And find friends that will take him t9 mainprize, t9 bring him 
the Regitter, before the barons 75 the exchequer, he ſhall be delivered. And the 
and F. N. B. F , . 

129. (F) is ſperiff ſhall give knowledge unto his maſter, that he be before the 
ceram the. barons at a certain day, with the rolls and tallies, by which he made 
Jo: = _ his account, and in the preſence of the barons, or ſuch auditors as they 
noſtris de ſhall afſign, the account fhall be rehearſed, and juſtice done to the 
ſcaccario; parties, ſo that if he be found in arrearages he ſhall be committed to 


but it ought 
e.. 


Baranibus de ſcaccario, according to this act; and that the rather becauſe the barons are the ſovereign 


auditors of England; and herewith agrees Fleta. 2 Inſt. 381. 
Upon ſureties found he ſhall be at large to follow his writ of ex parte talis before the barons; but if 


it be found that he was in arrearages, he ſhall be in execution again. 2 Inſt. 381. 
And if he flie he ſhall be diſtrained to come before the juſtices to make 


PP the His account, if he have qwheresf to be diftrained ; and when he comes 
writdemon- to the court auditors ſhall be aſſigned, before whom, if he be found in 
ſtravit de arrearaget, and cannot pay the arrearages forthwith, he ſhall be 


fem, 2 commited. And if it be * teſtified by the ſheriff that he is not fund, 


Inſt. 38 1. he ſhall be called from county to county until he be outlawed ; and ſuch 


* Here is ; | ö 

— 35 ia priſoner ſhall not be repleviſable. 
out!awwry given in account. 2 Inſt. 28. 

For further explanation of this ſtatute ſee the ſeveral diviſions of this head, 


(8) Auditors aſſigned by the Party, How. And 


their Power. 


1. JF I make J. S. my auditor generally to take accounts of all 
my bailiffs and receivers, he is not a fſuſhcient auditor 
without a patent; for when a man is made an auditor _ 
13 0 


Account, 
ke is an officer, and an officer cannot be without a deed ; per 
Periam J. and not denied by any. Le. 219. pl. 301. Mich. 
32 & 33 Eliz. in C. B. in cafe of Gawton v. Lord Dacres. 

2. But if a batliff or vecerver be acconntabie 19 me, it is as clear 
on the other ſide, that I may aſheint one to be my auditar 79 
take the account of him pro bac vice by word ; per Periam J. 
which Anderſon granted, and not denied by any, Le. 219. 

pl. 301. in caſe of Gawton v. Lord Dacrcs. 

3. But if he afterwards takes an account of any by force or 
colour of the ſaid warrant without my commanement, he is not 


a ſufficient auditor to ſuch intent, either to take the account, 


or to aſſeſs the arrearages, if the accountant be found m arrear, 
or to make allowance if he be found in ſurpluſage; per Periam 
J. and not denied by any. Le. 219. pl. 301. in caſe of Gawton 
v. Lord Dacres. | , 


(T) Allowance by Auditors. Of what. 


1. TN receipt f money there is no ces to be allowed, &c. Br. 
Account, pl. 18. cites * 46 E. 3. 9. 


169 


8. C. 
cited, and 
ne. 


that no allowance ſhall be made a receiver for ſurpluſage. 2 Bulſt. 278. Mich. 12 Jac. B. R. Earl 


of Suffolk v. Floyd.—And Roll. Rep. 37. in S. C. 
But in account as bailiff he ſhall have certain allowances for his labour. 


7o 


2. If an executrix will account of the receipts of the teſtator, 
ſhe /hall be charged by action of debt upon the arrears of account 
ef the goods of the deceaſed; and yet action of account does not 
he againſt CXCCUtrX z and the reaſon ſeems to be becauſe ſhe 
took upon her notice of account. Br. Account, pl. 25. cites 
2 H. 4 1% 

3. In debt, executor aſſigned auditors, auho found an over-pay= 
ment in the teſlator by 121. by which the bait brought debt againſt 
the executor, and recovered by award; for though the ſtatute of 
Weſtminſter 2. does not give them power to commit the lord 
to priſon as well as the bailiff, yet by the ſtatute the auditors 


are made judges of record; and therefore the executor charged 
per judicium. Quod nota, and the writ was detinet only. 


” Dette, pl. 182. cites 1o H. 6. 24. 

. If a bailiff pays rent iſſuing out of the manor, We. which 
tou 5 the manor of which he is bailiff, he ſhall have thereof! 
allowance; & e contra if he pays the debts of the lord. Br. 
Account, pl. 88. cites 4 II. 7. 14. per Keble. 

5. Bailiff of land ſhall have allowance on his account, but not 
bailiff of gozds. D. 183. b. marg. pl. 60. Mich. 42 & 43 Elia. 
Sheffield v. Barnsfield. 

6. It one becomes my bailiff of his c ꝛureng without my 
appointment, he is Arn to me, but I am not compellable 


to make him any allowance for his expences about my bulineſs ; 


and if J aſlign him an auditor he cannot make allowance of fuch 
| expences. 


S. P. Br. Account, pl. 53. Cites 4 H. 6. 


[ 170 ] 
Br. Dette, 
pl. 52, cites 
3 
Br. Execu- 
tors, pl. 40. 
cites 8. C. 


Br. Execu- 


tor, pl. 159. 
cites S. C. 


Br. Balliff, 
pl. 26. cites 
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expences. Per Periam J. Le. 219. pl. 3or. Mich. 32 & 34 
Eliz. C. B. in caſe of Gawton v. Ld. Dacres. 

7. The plaintiff declared that he was bailif to the defendant 
| of certain manors, receiver of certain monies, and ſo retained, ad 
diverſa negatia procurandum - and upon account the allowance 
was made unto him for his board-wages, and other expences in 
riding circa negotia. And by Anderſon theſe allowances ſhall 
not bind the defendant ; for as bailiff of a manor, no expences 
ſhall be allowed unto him, but thoſe which the bailiff has ex- 
pended within the manor. Le. 219. pl. 301. in caſe of Gawton 
v. Lord Dacres. | | | 

8. If I retain oe to follow my buſineſs and give him money 
to diſburſe in ſuch buſineſs, 1f he expends more than he received 
he does it without warrant, and no allowance ſhall be made 
him. Per Anderſon and Windham J. Le. 219. in caſe of 
Gawton v. Lord Dacres. 


Ibid. The g. In account, the plaintiff charged the defendant as receiver 


1 of 2041. pur account render. Before auditors the defendant 


dy the ifue ſbewed that he had dijburſed the 204). to divers perſens in particular, 
ſro ons by the command F the plaintiff himſelf, and likeaviſe Gool. more, 
ray Shed and ſo prays allowance - of this ſurpluſage. But per cur. he 
204). was ſhall not be allowed the ſurpluſage becauſe he is charged as 
ee 2 receiver and not as bailiff. And Coke Ch. J. cited 46 E. 3. 
and the de. that a receiver ſhall not have any recompence for his travel, but 
ſendant a bailiff ſhall. Roll. Rep. 87. pl. 38. Mich. 12 Jac. B. R. 


prayed that Suffolk (Earl of) v. Floyd, 


he might be | 
ſatisfiea out of the 6ool. ſurpluſage; but adjudged that it ſhould not, but that the plaintiff ſhould 
recover 30l. more, and that the ſurpluſage is nothing to the purpoſe. 2 Pulſt. 277. S. C. ad- 


judged accordingly. And Coke Ch. J. cited 1 E. 5. 1. That if one be charged in an action of 
account as receiver, and he pleads that he received it, and afterwards by his command diſburſed the 
fame for him, he ſhall not plead this in bar of the account, but it ſhall be allowed him on his account 
before auditors, and ſaid that this is very clear; and the hole court agreed with him herein, and that 
the defendant in the principal caſe can have no allowance tor what he had arfeurjed of bis ewwn bead, 


more than he received. | 


Ibid. 387. 10. In account the defendant confeſſed the charge, but alleged 


7 pl-78-Buz- 4 allowance of a halfpenny expended. The plaintiff demurred ; 


DET v. l : h a 
Tazrxrz it was objected that the demurrer was ill, and the defendant 


S. C. fays ſhould have prayed judgment de refiduo; to which the court in- 


_— de. "clincd. 3 Keb. 362. pl. 40. Mich. 26 Car, 2. B. R. Hemſell 


ould have v. Thrale. 


confeſſed 
what was allowed and pleaded to the ref, and not plead a general iſſue, 


[171] 11. The rue generally taken, that a bailiff ſhall be allowed eu- 
fences and ſurpluſage in an action of account, but not a receiver, 
holds true only of a bare receiver, and as to him the reaſon is 
evident; but where the nature of the thing ſhews that the receiver 
muſt be put to trouble and expence, the rule is falſe. 10 Mod. 23. 

in caſc of Biſhop v. Eagle, 


Account; 


(U) Proceſs and Pleadings before or after Judgment 
to Account, 


1. T defendant was awarded to account and capias ad com- 

putandum awarded, and the defendant was taken by anather 
ſuit, by which the plaintiff in writ of account prayed that he remain 
for his execution, and the defendant ſaid that the plaintiff after the 
award was nonſuited in the writ of account,; and it was held that 
he * cannot be nonſuited after judgment, for the award te account 
75 judgment; but becauſe it was after the year and day, he was 
awarded to ſue ſcire faciar, and not to have him in execution 
immediately, Quod nota. Br. Accompt, pl. 37. cites 21 E. 
2 : In account, the defendant pleaded acquittance, which was 
fund falſe by verdict, by which the defendant was adjudged to 
account, and capias ad computandum iſſued, and the plaintif died, 
his execuror brought ſcire facias againit the defendant to account. 
Per Hill, the writ does not lie if he has not accounted, for other- 
wiſe by the death of the plaintiff He original ſhall ubate; for in writ 
of account there is not other execution, but that the defendant 
ſhall pay the arrears, and therefore the writ was abated. Br, 


Accompt, pl. 40. cites 27 E. 3. 32. 


ment in the life of the Haintif, the executor ſhall not have execution. Ibid. 


171 


8 See pl. 13. 


And ſo 
Brooke ſays, 
it leems by 
this book, 
that where 
juogment is 
gen to ac- 
count, there 
if the defend- 
ant does not 
account in 
fact bv force 
of the j:dg- 
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pl. 21. Cites 14 IH. 4. 1. that in account it appeared, that upon judgment of account the plaintiff dird 
before account made, the executors had ſcire facias and capias ad computardum thereupon, and exigent 
upon that; for upon cat ias after judgment, - exigent ſhall iſſue upon the firſt capias. 
pl. 33. cites S. C. Brooke ſays, and ſo ſee thai this nature of judgment ſhall ſerve, though the de- 
fendant had not accounted in fact in the life-time of the plaintitf, and notwithſtanding that two judg- 
ments are in account, and he died before the laſt judgment. Quod nota. 


2. The defendant in account of receipt by other hands found 
mainpriſe to be at the next day, and the clerks ſaid that they ſhould 
be mainpriſed from day to day till the inqueſt was paſſed, and this 
was their courſe, and no other courſe had been ſeen. And yet 
Wilby commanded to enter it as above notwithſtanding their 

_ courſe, and ſo it was. Br. Accompt, pl. 50. cites 24 E. 3. 32. 
& 67. | 

4 Where a man is awarded to account, this 1s not peremptory to 
recover immediately, but then he ſhall plead in diſcharge of the ac- 
count before auditors, be the plea in bar of the account tried by 
verdict or demurrer. Br. Peremptory, pl. 81. cites 29 E. 3. 
and Fitzh. Accompt 128. 

5. Account againſt a bailiff ſhall be brought in the county where 
he was bailiff, but againſt a receiver it may be in any county, F. 
N. B. 117. (C) in the new notes there (e) cites 30 E. 3. 20. 

6. No capias or exigent lies in account againſt a guardian, 
F. N. B. 118. (A) in the new notes there (a) cites 17 E. 3. 50. 
but if the defendant comes in by capias, he ſhall be put to anſwer, 
for it is only a miſcontinuance. Cites 29 E. 3. 5. 
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Ir the de- 
tendant 
pleads in bar, 
and it is 
found 2 
gaintt bim, 
he thall be 
awarded 25 
the Fleet in- 
Kanter. 

F. NB. 
118. (c) in 
the new 
notes there 
{d) Cites 2 
E. ;. 3< but 


ſays, that it 


the plaintiff 
tnere leaves 
him without 


| defeudant Pleaded fully 


Tf the a- 


tiff e. 
count det 


Account. 


7. A writ appears in the Regiſter, that if a man be found in ar- 
rearage upon ** account, and the Party plaintiff arreſts him in 
Lenden for theſe arrearages, then he may fie a writ in chancary 
directed unto the therit?, rehearting the whole matter, commanding 
the fberiff to detain and keep * in priſon him who is ſo arreſted, 
until he has ſatisfied and paid the arrcarages. 


8. And it ſcems by the fame reaſon, that if a man brings debt 
pen arrearages of account before auditors, and has the party ar- 
reſted, that he foal! bave det out of the Chancery unte the ſheriff, 
to keep him in priſon until he has paid thoſe arrearages; but ] con- 
ceive this writ docs ut ſtand in law, that he ſhall be kept in 
priſon ui enfeering unte the ſuit commenced againſt him. F. 


N. B. 118. (C) 


9. He ꝛubo is awarded to account, ſwears that he avill account well 
and lawfully. Br. Accompt, pl. 10. cites 41 E. 3. 3. 9. per 
Belk. | 

o. In account the plaintiff cunted as againſt receiver, &. The 
accepted before, &c. and the other e contra. 

And it was found thet he had not accounted, by which capias ad 
compurandum was awarded, and exigent upon it, and the ſheriff re- 
turned reddiait fe, and the acfendant pleaded acquittance after the 


judgment ; and the plaintiff ſaid that not his deed ; and upon this 


it was agreed, that the diendaut ſhould find mainpriſe in 401. 
And yet it may be that this is greater than the ſum of account. 
And per Bryteine clerk, if he fails he thall loſe the ſum, which 
ſeveral denied. Br. Accompt, pl. 23. cites 50 E. 3. II. 

11. In account the defendant came by capias ad computandum, 
and was awarded to account, and auditors were afſigned to him, 


nat appear ot and an hour, at which place and hour the plaintiff made default, and 


the niſi prius, the auditors recorded it ; 


he cannot be fuit might be awarded. 


nonſuited, 
for judg- 
ment to 2C- 
count was 
given be- 


fore, but he 
foal be bar- 


red by is 
dr faut. 


and Horton prayed the juſtices that non- 
Per Markham, this cannot be; for if he 
had appeared, he could not vary from his declaration made before; 
but Horton ſaid, that if the defendant alleges any payment or 
tally, or aſſignment made by the plaintiff, there the plaintiff ſhall 
anſwer to it, which cannot be without his preſence ; and after 
wy agreed ts account at anither day. Br. Accompt, pl. 27. cites 
1 4. 7- | 


Quzre; for by him where the defendant is taken by capias ad computandum, and the plaintiff makes 


detault, he Mall be barred. 


Br. Account, pl. 45. cites 21 H. 6. 26. per Brown. --—See pl. 3. 


In account the defendant was adjudged to at gunt, and were at iſſue bt fire auditors, and the jury 
ready to pajs, and the plaintiff made defauli, this is a nonſuit to all the action; for though he be ad- 
judged to account, it is not ſuch judgment as determines the action. Br. Accompt, pl. $7. cites 1 H. 


7. 8. 


Br. Accompt, pl. 63. cites S. C. by ſome for law; but per Townſend, if a man be 


awarded to account, and capics ad computardum iſſues, and at the day he c:mes, and the plaintiff makes 
d fault, he ſhall be nonſuited, and yet after he Czall have ſcire facias ad computandum, which will give 


day to the parties again. 
Yee ſcire facias upon the ſirſt judgment, Br. Scite Facias, pl. 237, cites 1 He 6. [7] 1. 


—5. P. And he ſhall have 
The 
defendant 


Br. Accompt, pl. 63. cites 1 H. 7. 8. 


Account. | 172 


&:f-ndant was adjudged to account, and a capias iſſued againft him ad c:mputandum beſc re auditors, at 
« day certain; br appeared and entered into account, and tis auditors aſſignau them ty appear at anuther 


day, at which day the plaintiff did not proceeds, It was the opinion of tie prothongtaries, there can be 
nonſuit in this caie, becauſe it is after judgment, but a diſccrtinuance oniy Thall be entered, and his 


Cacetiez put ſine die; and if the plaintiff will afterwards proceed upon the account, he ſha l have a ſcire 
. facias upon this record ad computandum. And the juſtices awarded accordingly, Cro. E. 19. pl. 6, 


Paich. 25 Eliz. C. B. Anon. 
In account the plaint'ff may be nonſuited before the 2d judgment. Reſolved. Cro. J. pl. 14. 
Mich, 12 Jac. B. R. —— 5. P. Roll, Rep. 8 5. pl. 33. per Coke and Doderidge.——8. P. Arg. 


Cro. E. 636. Mich. 40 & 41 Elz. B. R. cites 1 H. 7. 2. 


12. And the defendant prayed to be &y attorney, and could not, 
but thall find mainpriſe. Br. Accompt, pl. 27. cites 3 H. 4. 7. 
13. In account the defendant pleaded never his receiver t5 render 
account, and found againſt him, and capias ad computandum, and 
this continued till he was out/axved, and taken and imprijoned for 
it in the Fleet, and auditors alligned to him, and they were at iffue, 
and the auditors certified the record before the juſtices, by which L 173 J 
diverſe verire facias's were awarded; and the defendant found ſurety 
in 200 J. to appear in priſen every day of the plea ; and that if the 
iſſue ſhall be found againſ! him, ie render his body to priſon ; and 
proceſs continued to the niſi prius, and there the ifſue fund for 
the plaintiff, who prayed his judgment, and further an increaſe, 
becauſe he was his receiver 27 years paſt. And Markham caſt 
writ of error in arreſt of judgment, Per Browne, he ought to 
be demanded upon a pain, and ſo he was, and appeared, by 
which he was awarded to the Fleet till he made gree of 181. found 
by the jury, and 201, over for increaſe. Br. Accompt, pl. 45. cites 
21K. & 36-.- 
14. In account the defendant pleaded in bar, which was found 
againit him, by which he was awarded to account, and was com- 
mitted to ward to the Fleet; and after 2 filazers of C. B. were af- 
ſigned him to the auditors to hear his account, and the defendant 
prayed to be by mainpriſe, and could not, becauſe a judgment is given 
ogainſ} him, and his body in execution, Br. Accompt, pl. 3. cites 
9 H. 6. 29. | 
15. In writ of account the defendant was cutlugued, and ſued 
charter of pardan, and had ſire facias againft the plaintiff, in 
which they were at iſſue, and had niſi prius, and the defendant 
found bail to attend the inque/?, and at tlie day the defendant appeared 
by attorney, and the jury remained for default of jurors; and at 
the day in bank Thorp prayed the inqueſt by default, and writ 
to take the defendant and his mainpernors, becauſe he did not 
appear in proper perſon, and becauſe the record of niſ privs made 
no mention of the ſureties, nor of the mainpernors, ſo that for 
default of full record they can record nothing of it ; therefore 
the court held it for null; and becauſe the defendant appeared in 
bank in perſon, and the inqueſt did net come, he had day over by the 
firfl mainpriſe. Br. Accompt, pl. 45. cites 21 H. 6. 26. 
14186. If certain perſons ought t account unte a corporation, as if See F. N. B. 
the king grant to the honeſt men of the town of N. a certain ſum 119. (F) 
out of things which come to the fame town to be ſold, and there 


are collectors to gather the ſame who do ſo, the king may grant a 


#9mmiſſen te certain perſons te inquire what perſons have received ſuch 
| ſtems, 


- 
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fums, and ie hear and determine the matter, and to hear their 
accounts thereupon, and de in that caſe as auditors ſhall do, and he 
ſhall end a writ wnto the ſheriff ts return a jury before the ſame 
Juſtices at the day, &c. which they appoint, &c. to inquire 
thereof. F.N.B. 114. (C) | — | 
8. P. Br. 17. In account, after judgment the plaintiff ſued /cire facias 
Exigent, pl. ad compitandimm, and the ſheriff returned nihil, by which capias ad 
Ii. 8. 1.— computandum was awarded, becauſe it was after judgment; and 
Br. Proceſs, ſo ſee capias lies upon ſcire facias after judgment, where capias 
pl. 2. cites was the proceſs in the original. Br. Account, pl. 1. cites 19 
„„ | 
adds, that 
by che prothonotaries this is covin. 


18. After judgment quod computet, if the defendant be talen 
upon a capias ad computandum, and bailed pending the action before 
the auditors, and makes default before them, capias ad computan- 
dum de novo ſhall iſſue; per tot. cur. and affirmed by the pro- 
thonotaries. Le. 87. pl. 189. Mich. 29 & 30 Eliz. C. B. Anon. 

19. If the bailiff be found in ſurpluſage in the concluſion of 
the account, the auditor ought to enter allacatur ſuper determina- 
tionem computi in ſurpluſagis, fo much for ſuch and ſuch expences al- 
becatis allocandis upon the next account. But in this caſe it appeared 
upon the evidence, that the entry upon the foot of the account was, 
wiz. And ſ he is in ſurpluſage upon the determination of this account 
267. But the auditor being examined, ſaid, that it was not his 
meaning to allow unto him /o much, but only to ſind and expreſs the 
certainty of the whole account, and fo refer the allowance of it to the 

: defendant to whom he was auditor, And upon that the court ſaid 
£ 174 ] to the jury, if they believed the auditor, that they ſhould ſind 
againſt the plaintiff, for upon the matter here is not any account, 
and ſo no allowance ; for the allowance, if it had been according 
to law, ought to be entered before the allocatur, &c. and ſuch 
allowance is as a judgment; but here is not any allowance, for 
the auditor did os the ſame to the defendant. Le. 219, 220. 
pl. 301. Mich. 32 & 33 Eliz. C. B. in caſe of Gawton v. Lord 

Dacres. ä | 
Win. 5. 20. Account againſt J. S. as __ for 1001. the defendant 
« | cg pleads never his bailiff, which was found againſt him, and thereupon 
* kom he was adjudged to account before auditors, who having affigned 
Paſch. 19 @ day ad computandum, the defendant made default ; whereupon it 
Jac. fays, it was adjudged quod querens recuperet valorem bonorum præd' 


> uptomaray (viz.) 921. 10s. And this was aſſigned for error, there being 


and Fenner 729 eorit awarded to inquire of the value. Sed per curiam, where 
2 preſents the defendant makes default, the court may order that the plaintiff 

Judgment recover the value as he had counted, but then the judgment ought 
ought to be to be ſo, whereas here the 921. 108. is not as he counted. And 
2 here day being given him to account, he not being preſent to 
bad counted take conuſance thereof, and ſo is condemned by default without 
of; but Ba- notice, and therefore the 2d judgment was reverſed. Cro. E. 


ron Alcham 806. pl. 7. Hill, 43 Eliz. B. K. Williams v. White. 


e contra; 
for the court may in diſcretion give a leſi ſum, 


21. In 


Account, 


21. In account the 2d judgment was reverſed, and the firſt, 
being avithout error, was affirmed ; it was ſaid, that a Wen. ad 
computandum ſhould iflue out of this court to bring the defendant 
to account. Cro. E. 806. pl. 7. Hill. 43 Eliz. B. R. Williams 
v. White. | 1 

22. A writ of error will not lie after the firſt and befere the s. C. Ooab. 
ſecond judgment, becauſe the firſt judgment is but an award, and 1 
no final judgment till he has accounted before the auditors; and nmgof Fox 


the firſt judgment does not determine the original, Cro. J. 356. pl. v. Mzv- 


14. Mich. 12 Jac. B. R. 1 
cordingly; for the firſt judgment is only a conveyance, and the plaintiff has no benefit till he be ſatis- 
fied by the award of the auditors, becauſe upon the award the final judgment ſhall be given, _— 
Cro. E. 636. pl. 32. S. P. Arg. cites 21 E. 3.—— Roll, Rep. 84. pl. 33. Woop v. MepcaLlrFe, 
S. C. accordingly; but, per Coke and Doderidge, if in writ of account the defendant pleads in bar, 
and the bar is adjudged good, the plaintiff in ſuch caſe may have a writ of error immediately ; for 
this judgment is final till reverſed. And if in the principal caſe both judgments had been given, and 
error brought, and the firit is reverſed, the laſt is conſequently reveried aiſo ; and fo if the laſt judg- 
ment be reverſed, the firſt judgment alſo ſhall not ſtand by itſelf, but ſhall be reverſed alſo. Quod 


noa. 


23. In an action of account the defendant was adjudged to 
account, and auditors were aſſigned. The court was moved that 
| they would order to join ſome merchants to the attormes on either fide, 
to help them to manage the account, becauſe the attornies were 
not ſkilful in ſuch buſineſſes. Roll Ch. J. ſaid, we can make 
no rule for this, but you may by conſent adviſe with merchants to 1 
aſſiſt you in drawing up the accounts. Styl. 388. Mich. 1653. 1 
Franklin's caſe. | I 
24. In action of account there was a demurrer, and exception 8 
taken becauſe he had not ſbevun the particulars of what was diſ- 4 
poſed of by the ſale; for it is not good for a factor to ſay, I have | 
received ſo much for your goods, but he ought to ſhew the par- 1 
ticulars; but Glyn Ch. J. ſaid, the court ought not to intermeddle | 9 
with their accounts, becauſe the auditors are officers appointed by 


fatute, who ought to refuſe or confirm them; and he knew not by ; 
what advice they had demurred in account. Hern ſaid, that 2 b 


clerks of this court are the auditors ; but if there be a demurrer | 1 

upon the pleadings, it ought to be tried by the court. And it - 

was agreed to wave the demurrer by conſent, and leave the mat- 1 

ter to the auditors. 2 Sid. 89. Trin. 1658, in B. R. Leger v. „ 

Amory. | [ I75 ] | 
he ſhall not And though 


25. If one comes in by habeas corpus only to account, wg Hong 
. . . . 8 = * 5 peci 1 
put in /þecial bail, and if he does, it is erroneous. Keb. 230. pl. the in. 


46. Hill. 13 Car. 2. B. R. Towes v. Lewis. ferior court, 
i yet in B. R. 


he put in bail only to be in cuſtodia; but after judgment quod computet, a capias iſſues, and when 
taken he muſt put in ſpecial bail, viz. 2 mainpernors to anſwer the condemnation; but ſhall not, on 
the firſt appearance, put in ſpecial bail to anſwer the condemnation ; per Twiiden & cur. Keb. 255. hi 


pl. 26. Paſch. 14 Car. 2, B. R. Towes v. Lewis. | j 


26. After judgment quod compuret, the defendant came in an a : 
capias, and was committed to the marſhal, and bailed, The bail 1 
are anſwerable for the account, the j#r/ bail being only for ap- j 
pearance; but yet h not be 5 till the party renders 17 | | | 
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ſelf en the fir? judgment, though a capias had not iſſued before the 
bail can be charged, and yet the court would only order the bail 
to be filed, and leave the party to his remedy according to the 
condition of the bail-bond. Keb. 89. pl. 96. Trin. 13 Car. 2. 
B. R. Towes v. Lewis. 

27. The bail entered ints recognzance, that if judgment be quad 
computet, the defendant Jhall appear ; and if he makes default, the 
plaintiff ſhall have execution againſt body, lands, and goods of 
the bail. The court afſigned a day fer his appearance after judgment 
quod computet, but he made? default, and they not rendering his 
body to priton, the plaintitf had judgment niſi. Keb. 176. pl. 
140. Mich. 13 Car. 2. B. R. Towes v. Lewis. 

br 28. In account the defendant moved for a farther day ta give 
auditors are his account, the matter being referred to auditors. Per Twiſden, 
Judge by the the arditors mi give farther day. And per Keeling, they are 
e peg judges whether the delay is awilful or not; and if they find the 
Ff dt ier. Parties negligent, they muſt certify to the court that they will 
meddle. Sty. not account. Mod. 42. pl. 94. Hill. 21 & 22 Car. 2. B. R. 
464. Mich. Williams v. Lee. | 
1655. Le | 
Gay's caſe. bY 
29. By 4 Anne, cap. 16. f. 27. which gives actions of account 
againſt executors and adminiſtrators of guardians, &c. and join- 
tenants, &c. enacts, that the auditors apprinted by the court ſhall 
adminifler an cath, and examine the parties, and for their pains ſhall 
have ſuch allowance as the court Hall adiudge reaſauable, to be paid 


by the party on aue fide the balance ſhall be. 


(W) Declaration. 


1. RIT of account was maintained by one, /uppofrng that 

the defendant was receiver of the money of the gef and 

the defendant of every manner contract to their common profit ariſ- 

ing, &c. Thel. he. 24, ltd. 2. cap. 3. . cites 30 E. 1. 

Itin. Cornub. | | 

In eccount 2. Account as receiver, and counted that he bailed to him 2 
2 of tuns of wine to ſell for him, and he received of F. 195. and of 
144 of J. W. 105. and of another the reſt, and did nit fhew by whofe hands, 


and K. a &c. and per cur. he ought to ſhew by whoſe hands in account as 
* Fg te receiver, and if he cannot put it in certain, he may bring avrit of 
account againſt bim as his bailiff, and count of the bailment of the 


fers un- : oy 
knzwn, and ſtuff to merchandize; quod nota. And per cur. it the ſum of 


of the ict the receipt be 13s. or other ſum under 40s. yet the account 


tter the , . J 
= ood, does not lie before the ſheriff; quod nota. And the reaſon ſeems 


and of the to be, becauſe a ſheriff cannot aſſign auditors. Br. Accompt, pl. 14. 
c iſch 43 E. 3. 21. 
endant was 
diſcharged, becauſe it was uncertain. Br. Brief, pl. 472. cites 46 E. 3. 3. 

In an account againſt the receiver, the plaintiff muſt declare Ly abbeſe tards the defendant received 
the money, which he ſhall nc: do in the caſe of a bail, Co. Litt. 172. a. 

The writ ſhall be general, de tempore quo ſuit receptor denariorum, without ſaying by Thoſe bands; 
but that muſt be ſuchn in the count; but it is not ſo if againſt a C/ f. F. N. B. 118. (F) 


176 ] | 3. In 


Account. 


„In account he counted Hat he bailed do him certain pots and 
pails of ſilver 10 /ell, & c. aud he ſold them in fairs and m- rkets, 
and received of b fo much, &c. and by the hands of another unknawn 
a great ſum, &c, and of that which was put in certain the de- 
fendant was compelled to anſwer, and of the reſt, which is un- 
certain, not. Quod nota, And fo the count good in part, and 
in part not. Br. Accompt, pl. 17. cites 46 E. 3. 3. 

4. In account the plaintiſf counted that the deſendant was his 
bailiff of his manor of D. in M. and hed care and adminiſ{ration 
of cet rtain goes and chattels, vs. oxen, bea/ts, and thor things ; and 
it was plcaded to the cnt, becauſe he did not ſhea of how many 

oxen, &c. & non allocatur, but the count awarded good. Br. 
Accompt, pl. 5. cites 27 H. 6. 1. 

Account by an abbot of rec eipt of 1 of the predeceſſor, 
&c. by the hands of D. to render account, and did net ſoy of the 
goods of the houſe and church ; for an abbot cannot otherwiſe have 
property but to the uſe of the houſe, and theretore this is implied, 
and D. by whoſe hands, &c. was a monk of the fatne houſe, 
and yet g good. Br. Accompt, pl. 49: cites 15 K. 15. 

6. In account the plaintiſf declared of damages, and well; and 
yet he ſhall not recover any damages. Br. Accompt, pl. 64. 
cites 2. . 13. 

7. In account by executor of A. againſt the defendant as balliqt of 
A. ex Quacungue cal 5 Y cutradtu ad communem utilitatemn 7 the 
ſaid A. and one W. P. of certain merchandizes of the ſaid A. &C. 
Though the demand was againſt the detendant as general bailiff 
of one, when by the plaintiff” s own ſhewing he was bailiff ex 
quacunque cauſa ad communem utilitatem of 2, and that he 
ſhould have joined the other in the action, yet it was held good. 
Cro. J. 410. pl. 10. Mich. 14 Jac. B. R. Hackwell v. Euſtman. 


. 


S. P. Thel. 


Dig. lib. 1. 
cap. 17. pl. 
9. cites Hul. 
31 E. 3. Ac- 
compre. 57+ 


And the 
Court ſaid, 
it would be 
ve: mi- 
2 . 
CiliEVOns if 
one tenant 
in common 
mg, not. 
have ac - 


count, withe - 


out the 


other's joining, which perhaps the other would not do, and here is 79 ref «urnan'y in the count; and 


judgment for the plaintiff. Roll. Rep. 411+ pl. 10. S. C. 


8. In account againſt defendant as receiver of money, as money 
of the plaintiff, it was objected that it was only reci tal z and the 
court held it ill. 3 Keb. 425. pl. 26. Hill. 26 Car. 2. B. R. 
Jaggard v. Frip. 

9. Ihe declaration was as receiver * 1658 and 1673, 
auithout any cerlaiu time,; but, per cur. this is well enough, and 
to ſay, viz. ſuch a day, ls be immaterial, and not traverſ- 
able 3 Keb, 425. pl. 26. Hill. 26 Car. 2. B. R. Jaggard v. 
Fri 

= Account was brought againſt defendant as receiver, and 
fays not by whoſe hands ; beſides he thould have charged him as 
bail: J. This would have been ill upon demurrer upon the de- 
claration, but is cured by judgment quod computet by default. 2 
Lev. 126. Hill. 26 & 27 Car. 2. B. R. Burdet v. Thrule. 

11, Account was brought by a preſent church-warden againſt 
2 former, as receiver per manus parochianorum. This was held 
imperfect and uncertain, and they ſhould have ſet forth the par- 
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ticular receipts of the particular perſons. See 11 Mod. 187. 
Biſhop v. Eagle. | 

12, Where the condition of a bond is to give a true account 
upon requeſt, and the party who is to give the account makes 
4 up his account, and mates a right charge upon himſelf, but puts 
4 mere in his * diſcharge than he ought, the plaintiff cannot afjign the 
n2::-payment of the charge as a breach, becauſe, until the account 
is agreed upon on both ſides, it is no account. But the breach 
muſt be aſſigned on the not giving a tru? account, and then all the 
other matters will follow in evidence. L. P. R. 32. Anon. 


(J) Pleadings. In Abatement of the Writ. 


Note the 1. IN account the writ was de tempore quo fuit ballivus funs 


held Tg manerii de N. and by his count demanded account but of 6 
count a tem- 


pore guo fuit beaſ?s only, yet adjudged a good writ and count. Thel. Dig. 83. 

e 3 lib. 9. cap. 5. ſ. 10. cites Mich. 4 E. 2. Accompt 113. 

Neri deve b 

Bab uit adminiſtratianem benorum, &c. if it be found gurd babuit adminiſtratienem bonerum, alt beugb be be 
not bailiuus mancrii, the plantiff ſhall recover becauſe there is no other writ. F. N. B. 116. (P) in 


the new notes there (b) cites Kelw. 114. | 


2. In account againſt a receiver, the writ was receptor denariz 
rum, and the count was that he received 190 florins, price each 46. 
&c. and adjudged good. Thel. Dig. 83. lib. 9. cap. 5. ſ. 14. 
cites Mich. 6 E. 3. 281. | 

In account againſt a bailiff, if the defendant plrads as 10 
parcel that he was leſſee for years, and nit bailiff, &c. it ſhall not 
abate the writ but only for this parcel. Thel. Dig. 237. lib. 16. 
Cap. 10. ſ. 44. cites Paſch. 18 E. 3. 16. =p | 
'F 4. In account, if the can be of receipt, parcel by the hands 
= of the plaintiff, and parcel by ansther hand, and the plaintiff confeſſes 
. that the defendant has not received any thing by another hand, all 

ſhall abate, Thel. Dig. 220. lib. 16. cap. 4. f. 12. cites Paſch. 

28 E. 3. 91. | Es og 

Account 5. In account againſt one as bailiſ and receiver, the defendant 
GH % pleaded as to that for which he is ſued as bailiff, that he was his 
fled that yo guardian in ſicage, and nat bailiff ; judgment of the writ ; but 
wa: tail} it was held that all the writ ſhall not abate for this plea, but it 
1 ſhall ſtand for the receipt. Thel. Dig. 236. lib. 16. cap. 10. 
n ſ. 22. cites Paſch. 32 E. 3. Accompt 60. and ſays, ſee 46 E. 


ought to be 6 
impleaded as 3. 3. accordingly. | 


bailiff, and 
not 25 receiver, judgment of the writ. And per Litt. in account as receiver, it is a good plea that he 


wwar bir guardian in ſocage, judgment of the writ ; for otberwiſe be foall be deubly charged, and ſo it 
was held by all the juſtices. Br. Account, pl. 74. Cites 18 E. 4+ 3. | 


6. In account againff a bailiſf and receiver of 105. the defendant 

\ confeſſed that he was bailif and receiver of 85. and the plaintiff 
confeſſed that he received only 8s. yet the writ ſhall not abate z but 

| auditors were aſſigned. Thel. Dig. 237. lib. 16. cap. 10. f. 27. 


cites Trin. 41 E. 3. Br. 543. Quere. 
| oh 7. Account 


Account, 


7. Account as Salli and receiver in K. The defendant faid 
that there are 2 K.'s in the ſame county, and none without 
addition, * & non allocatur. Contra in account as bailiff. 


21 H. 6. 23. And the plaintiff counted in K. of Skirk, by 
which the defendant pleaded it to the count, not warranted by 
the writ, & non allocatur. Br. Account, pl. 15. cites 44 E. 


3. I. 
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S8. P. con- 
tra in ac- 
count again 
bailiff f 4 
manor. Br. 
Brief, pl. 
66. cites 
— 


Account as 


bailiff of his 


maror of the wills f K. H. and B. and alſ that he was his receiver of his money in the ccuniy of E. 
Port. demanded judgment of writ; for there arc in the ſame couniy 2 vll. of K. viz. Over K. and 
Nether K. and nd vill of K. with:at addition oniy, priſt; and the other would nut maintain the writ 
by which the evrit was abated in tete, and not for the parcel in K. only; quod nota, Br. Accompt, 


pl. A4 + cites 21 H. 6. 21. 
S. C. | 


8. Account againſt a feme as receptrix denar” of the plaintiff, 
by the hands of J. N. who demanded judgment of the writ ; 
for receptrix is not form; and upon good argument the writ 
was awarded good; and notwithitanding that it was not the 
form, yet when it paſſes the chancery they ſhall hold plea in 
bank thereupon. Br. Accompt, pl. 43. cites 19 H. 6. 5. | 

9. In account againft defendant as bailiſt, he pleaded that he is 
guardian in ſocage to the plaintiff, he being under 14, and ſbe ⁊ued 
that the plaintiff's father was ſeiſed of Bl. acre in fee, and ſo he as 
guardian, &c. and concluded judgment ſi actio. The plaintiff 
replied that his father died ſeiſed of a copyhold in fee, which is the 


ſame land, &c. but did not fheww that it was focage land, nor of 
avhom it was held, and therefore was moved not to be good, 
to which Coke Ch. J. agreed. Roll. Rep. 104. pl. 44. Mich. 


12 Jac. B. R. Anon. | 
10. And it was inſiſted that the defendant being charged as 


bailiff, and he pleading that he is guardian in ſocage, and con- 
cluding judgment fi actio, is not good; for the plea being to the 
writ, he ſhould have concluded judgment of the writ, and that ſo is 
49 E. 3. 3 10. Quod fuit conceſſum per Coke. Roll. Rep. 
104. S. C. ; 

11. In account the death of any of the parties before the 2d 
judgment ſhall abate the writ. Cro. J. 356. pl. 14. Mich. 
12 Jac. B. R. reſolved. f 


Where one is charged as Bailiff 


(Y) Pleadings. W 
or Receiver. 


1. JN a writ which ſuppoſes that de tempore quo fruit receptor 
denariorum, the defendant ſhall not ſay that he hath ac- 


counted from ſuch a time to ſuch a time, but ought to ſhew for 
what things he hath accounted. Contra where the writ is a tempore 
quo fruit balliuus. F. N. B. 117. (D) marg. in a note cites 3 E. 
3. Account 6. | 


S. P. Br. Additions, pl. 33. cites S. C. Br. Brief, pl. 183. cites 
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See (L) 
() (N). 


When the 
plaintiff 
charges the 
defendant as 
receiver 
from ſuch a 
time to ſuch 
a time, he 


muſt anſwer that preciſely, or otherwiſe judgment will be given for the plaintiff, Raym. 57. Mich. 


15 Car. 2. B. R. Southcot v. Rider. 
ö A 2. 


' 


Account 
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S. P. Br. 2. Account, and counted of a receipt by the hands N. 
rg » I The defendant ſnid that never bis receiver by the fame hand, priſt, 
10 "WY &c. and a good iſſue, though it may be intended that he re- 
Per Chocke, cojved by the hands of W. 5. but if it was by the hands of the 
18 plaintiff, then he fhall wage his law, and contra here, and 
therefore he ſhall have reit ts the hands of F. NM. Nota, 
by award. Br. Accompt, pl. 50. cites 24 E. 3. 32. & 67. 
3. Account of receipt by the hands of J. N. Never hrs re— 
cerver by the hands of F. N. priſt, is a good iſſue, and not preg- 
nant. Br. Negative, pl. 27. cites 29 E. 3. 35, 36. 
4.᷑ In action of account the de ö uit gu, plene computavit 
before A. and B. and the others e contra; and it ras found that 
he accounted befare B. only, and yet the plaintiff was barred, for 
the effect is if the defendant has acczunted ar nit, and it is not tra- 
verſable before what perſons he accounted. Br, "Traverſe per, 
c. pl. 371. cites 30 E. 3. 5. and Fitzh, Judgment 141. 
8. Account again J. S. one of the companions of Mayl-ball, 
| and counts that he was his receiver, it is no plea per Momdray, 
L 179 ] that he is not of the company of the Mayl-ball, becauſe it is of 
His own receipt, and not by the companion, and vet the ſurplus 
ſhall not abate the writ, as it ſeems there. Br, Nugation, 
pl. 12. cites 38 E. 3. 34. 

6. Account againſt the defendant, as receiver for 7 years 
to merchandize, and that in that time he received 10l. by the hands 
of A. B. The defendant ſaid that fully accounted before ſuch auditors 
ſuch a day, which was the 5th year of th 5 years, and the plaintiff 
traverfed it, and found with the plaintiff, and he prayed judg- 
ment, and was compelled to replead, becauſe he could not fully 
account 2 years before the end of the 7 years, for he Hall 
account as well of the increaſe as of the ſui, which cannot be within 
the 7 years. Quod nota. Br. Account, pl. 41. cites 7 H. 
_ x 585 

7. In account, the plaintiff counted that he ⁊ut his receiver 5 
20/. by the hands of J. C. from Eaſter till Michaelmas. Rolfe 
demanded judgment of the count; for F. C. by whoſe hands, 
&c. died at Whitſuntide, <vhich is before Michaclmac. Et non 
allocatur; for it may be that he received all the 20l. after Eafter, 
and before Whitſuntide. Quod nota, the count awarded good. 
Br. Account, pl. 42. cites 8 H. 6. 32. N 

Account 8. Account as receiver, the def-ndant ſaid that he delivered 

againſt A. it to him to deliver over to F. S. which he has done, and a good 

AS recerwver, . . . 

who ſad Plea without traverſing the receipt; for he confeſſes a receipt 
rbat be re- accountable, in cafe that he had not delivered it over. Br. 

Seel it s Traverſe per, &c. pl. 296. cites 22 H. 6. 49. 


deliver over | 

4% J. N. | | 

evbich be bad dene, judgment, c. The plaintiff ſaid, that after the recript and beſore the bailment he 
wired bim to re- bail ts bim. And by the beſt opinion this is a good replication, and the bar is 2 

good bar of account, as well as in diſcharge of the account before auditors, if he delivers it over; for 

then he is not accountable to the bailor ; and ſo he was never accountable but conditionally. And J. 


N. may have account againſt the defendant by the firſt delivery to the defendant. Br. Accompt, 
pl. 83. cites 1 E. 5. 2» | | 
9. In 


pa hy 


fs 


Account, 


-- account, the plaintiff counted that the defendant was 
his bailiff of his manor of D. in M. and was his receiver of 
His monies, viz. ſo much by the hands of ſuch a one, and ſo 
much of _— by 4 years; by which the defendant ſaid, that 


as to ſo much of the money before ſuch a day he had fully accounted 


befere the plaintiff hin. 5 and as 15 the reff never his receiver 10 
render account ; and becauſe he did mt fhew of boo much of the 
money he accounted, therefore ill; by which he /aid that he e 
2 much before ſuch day, of 5 he has fully accounted, Sc. and 
to the reft never his receiver, ut ante. Dr. Accounts pl. 5. cites 
27 H. . 1. 

10. Account as receiver, the defendant ſaid that he accounted 
before the plaintiff himſelf for the fame Joop the 1/t day of April, 
abſque hoc h he was Fs receiver 4 ter ; and no plea per cur. 
for it does not go but for this time ont and not for the time 


before, or it may be that he received ſuch a ſum diverſe times 


before, and ſo he cught to traverſe before and after. Br. Traverſe 


per, &c. pi. 309. cites 21 E. 4. 66. 
11. Account of goods delivered 10 merchandize, the de efendant 


faid that at another time the plaint it brought writ of detinue of the 


ſame goods, and counted upin a bailment to re-batl ; and the defendant 
evaged his law, and made his Jaw, by which the plaintiff was 
barred ; judgment ſi actio, and a good bar per Brian; for if it 
be bailed to re-bail, it cannot be to merchandize, therefore 
the one is contrary to "IP zther. And contra Cateſby; for by him 
it is a good eſtoppel, but no bar.  Quare inde. Br. Account, 


pl. 84. cites 2 R. 3. 14. 


12. Debt by the dean of P. upon obligation, upon condition 
that whereas the defendant was receiver of all the rents of the 
dean and chapter of L. of he render account to the dean and 
chapter ajnually during his fue, that then, &c. and {aid that the 
dean made A. receiver of two tenements in L. parcel, &c. and ſo 
diſcharged him, judgment, &c. And per Townſend and Brian 
J. this is no plea, becauſe he deer nat anſwer to the reſidue of the 
receipts ; for the condition is for the advantage of the obligor, 
and therefore a diſcharge of parcel 1s not a diſcharge of the whole. 
Contra where it is in advantage of the obligee, therefore he 
ought to pertorm the reſt. Br. Conditions, pl. 128. cites 4 H. 
7. 6. 

13. defendant be charged as receiver by indenture, he ſhall 
not be admitted to plead that he awas not receiver. Brownl. 25. 


in caſe of Willoughby v. Small. 


(A. a) Pleadings, Suppoſal of the Writ traverſed. 


1. A CCOUNT againſt receiver, who ſaid that he received to de- 
liver to W. N. which he has done, abſque hoc that he was his 
receiver to render account, and per Jenny, Chocke, and Moyle, 
his traverſe is * ſor if he does not deliver it over, then 


7 he 


Br. Ac. 
count, pl, 
75. Cites 
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Br. Traverſe 
per, &c. pl. 
125. Cites 
S. C. 
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he is accountable, for the firſt matter is a good bar without the 
traverſe. — nota. But if he fays abjque hoc that he was his 
receiver in other manner, it is a good traverſe; quod fuit conceſ- 
ſum. Br. Account, pl. 54. cites 9 E. 4. 15. | 
A 2. In account againſt guardian in ſccage, it is no plea that the 
. . ancęſter held of him in chivalry, without ſaying ab/que hoc that he 
1 held in ſocage. Br. Account, pl. 80. cites 10 H. 6. 7. 

3. Where an account was brought again/? one, ſuppoſing the re- 
ccipt of 200 marks by the hands of F. P. and R. C. the defendant 


| N | { as to 100 marks ) pleaded that he received it by the hands of J. P. 
* tantum, without that, that he received it by the hands of J. P. and 
iN | R. C. and as to the ether 100 marks, he received them from the 


hands of R. C. only, without that, that he received by the hands of 
J. P. and R. C. and there it was doubted whether it be good or 
not. Godb. 43. pl. 50. Mich. 28, 29 Eliz. B. R. cites 10 E. 
4. 8. Fitz. Account 14. 

4. If an account be brought again 2, and ene pleads that he 
evas his ſole receiver, and has accounted befere ſuch an auditcr, if the 
plaintiff replies unto his bar, he ſhall abate his writ, becauſe the 
receipt is ſuppoſed to be a joint receipt; and it is not like a præ- 
cipe quod reddat againſt 2. Godb. 43. pl. 50. Mich. 28 & 29 
Eliz. B. R. cites Fitz. Account 14. | 

5. Account againſt one as guardian in ſocage to the plaintiff for 
ſuch a manor held of C. in ſocage, and that the defendant re- 
cerved the profits till 14 years of age of the plaintiff. The defendant 
faid that the land was held of the ſaid C. in chivalry, and not in 
focage ; priſt. And after becauſe he did not juſtify the action he 
amended his plea, and ſaid that the land was held of C. in chivalry, 
| and he as ſervant, and by his command ſeiſed the ward of the land 
| and body, abſque hoc that it was held in ſocage, upon which 

they were at iſſue; but by ſeveral the firſt plea was ſufficient. 
Br. Account, pl. 76. cites 22 E. 4. 5. | 
6. Two were charged in accompt as rece:vers, one of them pleaded 
that he never «vas receiver, without traverſing that he and his 
companion were receivers; and Clench and Suit J. held it well 
without traverſe. Godb. 43. pl. 50. Mich. 28 & 29 Eliz. 
B. R. Anon. 
og 7. In account againſt the defendant as bailiff of his ſhop, curam 
4 C. in to- habens & adminiftrationem bonorum ; the defendant anſwered as to 
udemvervis. the goods, but ſaid nithing to the ſbcp, this being moved in arreſt of 
judgment, the better opinion was that he ought to have anſwered 
to all. Godb. 55. pl. 69. Mich. 28 & 29 Eliz. Gomerſall v. 
Gomerſall. | | 
Jeg. 771 g. Caſe for that upon an account between them, the defend- 


S. Cc ad- * . * : 
judged ac- ant was found in arrear, and promiſed to pay, &c. The defend- 


3 N 


N f ⁊ I On OF VO ET On CANE 


px —” J 1 


Oy aut pleaded and“ confeſſed the account, and that he was found in ar- c 
Tatovey, rear accordingly, but that he gave bond to the plaintiff for the ſame, 2 
= Coon, abſque hoc that they afterwards accounted, prout, &c. The court 
1 * # 22 held that the account which was the ground of the promiſe was 
A 3 well traverſable; and judgment for the defendant. Cro. J. 234. 


per tot. cur. pl. 4+ Hill. 7 Jac. B. R. Dalby v. Cooke, 


4 [1814 9. Debt 


Account, 


9. Debt upon bond, conditioned that H. as receiver, ſhould ac- 
eount and pay to the plaintiff, &c. all rents which he ſhould collect, 
&c. The defendant H. pleaded performance generally; the plain- 
tiff replied that he had received 7ooο l. which he had not paid. The 
defendant rejoined, that bene & verum eſt he had received 500 l. 
and no more, whereof he had given a true account to the plaintiff, 
and paid 30 l. the balance; and upon demurrer to the rejoinder, 
it was objected, that becauſe the condition was in ſeveral parts of 
it in the digunftive, the plea of performance generally was not 
good; and that defendant ould have poſitively alleged he had 
received 500 l. and given a true account theresf, abſque hoc, that he 
received 7000 l. or any more than 5001. And adjudged accord- 
ingly for the plaintiff, Lutw. 579. Hill. 9 W. 3. Duke of Bol 
ton v. Clarke. 


(B. a) Actions after Account made, and Pleadings. 


1. JN debt upon arrears of account, the defendant tendered his 

law, and prayed that the plaintiff be examined, by which he 

was examined, and 2 was found that it lies in account, and the 

defendant ſuid that he accounted for rent due upon arrears of a leaſe, 

abſque hoc that he made other account, and a good plea. Br. Dette, 
pl. 18x, cites 10 H. 6. 20. | 

2. In debt upon arrears of account before auditors, the defendant 


| pleaded payment in another county; judgment fi actio. And per 


Forteſcue and Paſton this is no plea without concluding, and fo 
mhil debet. Br. Dette, pl. 11. cites 20 H. 6. 16. 

In debt upon arrears of account, the defendant ſaid that nihil 
debet modo & forma, and gave in evidence that no ſuch account vas, 
And Newton ſaid for law to the jury, that this is a good iſſue 
and good evidence. Br. Dette, pl. 14. cites 20 H. 6. 24. 

4. Debt upon arrears of account, the defendant ſaid that after 
he had accounted before auditors, they a month after committed him t 
ward for the ſame arrears, and ſo in execution, judgment, &c. 
And per judicium no plea; for the power of the auditors is to 
commit him to the next gaol upon the account finiſhed, and the 
party found in arrears is to be committed to the next gaol imme- 
diately, and not by any mean ſpace; and ſo by judgment the 
plaintiff recovered his debt and his damages; quod nota, Br. Ac- 
compt, pl. 6. cites 27 H. 6. 8. | 

5. In debt, the plaintiff counted that the defendant afigned to him 
auditors A. and B. before whom he accounted from the time that he 
was receiver of the money, viz. by the hands of T. and S. before 
which auditors the defendant was found in ſurpluſage in the ſum in 
demand. Per Moyle J. for bail; of a many who is in ſurpluſ- 
age, ſuch action lies clearly; for he is to do things of expences, 
and to pay and receive, and to have allowances. And the fame 
law where he is his receiver to merchandize, which is ſometimes 
in gain and ſometimes in loſs; but of a receiver of a certain ſum to 
render account, there he is not bound to do any labour, expences, 

| 11 nor 
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auditors nor coſts, and therefore there he Hall not have ſuch ation of [urs 
where he I 
pluſage ; for this is his folly z which Priſot agreed. Þr. Accompt, 


| Has paid 


more for pl. 92. cites 38 H. 6. Jo 


the lord 


than he has received. 
cording to Br. Accompt, pl. 62. Mich, 12 Jace B. R. Suffolk (Earl) v. Floyd. 


R. 87. So C. 


But 2 Bulit. 277, 2-9. it was adjudged contra to what is “ above, ard ac- 


Roll, 


6. And where 2 man is receiver of too l. per ann. by diverſe 
bande, and is in ſurpluſage, there he ſhall have debt againſt the 
ford. And contra where he is receiver t9 receive a certain ſum, and 
net retained as a receiver in his ſervice, note a difference by which 


the defendant paſſed over and plcaded nihi il debet. Br. Accompt, 


pl. 62. cites 38 H. 6. 5. | 
7. In debt by a mayor and commenalty againſt an executor upon 


arrearages of account, he need not /hew in the count hat he awas 
mayor at the time of the audits afſegned. Thel. Dig. 87. lib. g. 
#:5 cite 12 £4 16. 

If debt is brought pon arrearages of accompt found before au- 
2 it is not a good plea to fay that he gave a bond 79 the plam- 


tiff for the ſame duty, becauſe the debt was not changed by the 


obligation. D. 51. pl. 14. Mich. 33 H. 8. 

9. In debt for arrcars on accompt, the defendant pleaded hat 
before the accompt the plainti if of his ou wrong impriſened him, and 
then aſſigned auditors to him in priſon, and fo the accompt was 
made by dureſs. It was holden a good plea by the juſtices of 
both benches. 4 Le. 91. pl. 188. Paſch. 25 Eliz. the Earl of 
Northumberland's caſe. 

It hes of 10. An action upon an inſimul computaſſet doth not lie fer 

. rent ( alone } due and in arrear, for the rent demandable is cer- 

62. tain; but if the rent be behind, and there are (alſo) other things 

_ ed with it, for which the 1 is brought, then an action 
upon an inſimul computafſet may be brought for both of them 
together, becauſe it is uncertain upon the whole matter what is 
due to the plaintiff. L. P. R. 30. cites Trin. 1651. B. 8. 

II. OR at this day the common declaration upon an inſimul 
comp. is to ſay that the plaintiff and defendant ſuch a day, year 
and place, i” 5 inter ſe computaverunt de diverſts denariorum ſum- 
mis per ipſum the defendant eidem the plaintiif præautea ibidem de- 
bit & inſolut. exiſten. & ſuper compato ills idem the defendant 
adtunc & ibidem inventus fuit in arreragiis erga eurdem, the plain- 
tiff in ſo much predifogue defendente fic in arreragiis invent. ex- 
Hen. adtunc & ilidem confideratione inde ſuper ſe ung t, &c, 
L. - R. 118. 

The plaintiff muſt in his declaration lay the very day of the 
Noah and ſum agreed »p:z by both parties to be due, other- 


wiſe the plaintiff will be nonſuited. L. P. R. 118. 


r 


Account, 


(C. a) Account in Equity. In what Caſes, and 


againſt whom. 


1 A Creditor of a delinquent in the time of the great rebellion, pur- 

| chaſed the delinquent's eſtate of the truftees under the then 
government for ſale thereof; and upon the ſaid purchaſe the debts 
due from the delinquent to the ſaid purchaſer were allowed him, 
and he paid the reſidue only. The delinquent, after the reſtora- 
tion, brought a bill againſt the purchaſer's executor for an ac- 
count. The defendant offered to account, if plaintiff would pay 
the debt and the purchaſe-money. The lord keeper declared, 
that if defendant's counſel had not offered it, he would not have 
ordered an account, all monies received by the profits being pardo:ed 
by the act of obliviam. Chanc. Caſes 172. Trin. 22 Car. 2. Stowel 
v. Long. 
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2. Account by a At mortgagee binds the after-mortgagees, S. P. ac- 
though neither of them are parties to it, unleſs there is fraud or <9:4ingly, 


1 an wat if the fraud 
colluhon. 2 Chanc. Cafes 32. Trin. 32 Car. 2. Anon. mis mg 


ſion charged in the bill be anſwered, and the bill not ſpecifying any particulars as it ought, it ſhall be 
tuticient ir the fraud and colluſion be denied; per Ld. Chancellor. 2 Chanc, Caſes 299. Trin. 
29 Car. 2. Needler v. Dibble. | 


3. If one in his anſwer ſwears that what he received he received But where 
as a menial ſervant, and hath paid it over to his maſter, he ſhall 2 ? bill for 


. 0 0 an acc | 
not be put to account again, but he ought to diſcloſe this matter and aic. 
in his anſwer. Vern. 136. pl. 127. Hill. 1682. Anon. covery of 

mon?y re 


ceiczed by deſendant en the bi haf of vn became bankrupt, he pleaded that he received it only as a me- 
nial ſervant to the bankrupt, and had accounted for it to him already, and that the commi{ſimners had 
already examined bim en interregatorict, the pica was over-ruled. . Vern. 95. pl. $1. Mich. 1682. 
Wagitaffe v. Bedford. 2 Vent. 238. Anon. S. P. accordingly, and S. C. Abr. Equ. Caſes 6. 
pl. 5. cites S. E. but ſays quære whether there were not circumſtances of fraud in this cate, or a com- 
bination between the bankrupt and ſervant. And on exceptions to a maſter's report reporting the 
defendant's anſwer inſufficient, Lord K. North declared that it was ſufficient for a ſervant or appren- 
tice, in anſwer to à bill for an account, to ſay in general, That whatever he received was by him re- 
ceived and laid out again by his matters order, Vern. 208. pl. 204. Mich. 1633. Potts v. Potts. 


4. Three part-otuners of a /hip. One refuſed to fit her out to ſea, 
and the others do it without his conſent, The Dp is off in the 
voyage. Per cur. the Joſs ſhall be equally born by all 3; for 
he that did not conſent would have been equally intitled to a 3d 
part of the freight, and Should have had an account here of the 3d 
part .of the profits of the voyage. Vern. 297. pl. 291. Hill. 1684. 
Strelly v. Winſon. | | | 
F. T. having /ent fir D. T. vera ſums of money, amounting to 
600 J. fir D. T. by indenture bargains and ſells a 16th part in a ſhip, 
and by a defeazance it was declared that this aſſignment was made 
to the intent zhat the plaintiff out of the earnings of the ſhip, ſhould 
pay himſelf the ſum of 600 l. and after ſuch payment ſhould account 
7 fr D. T. of the earnings but there was no covenant in the de- 
feazance to pay the money, Afterwards the ſbip was left, and the 
plaintiff brings a bill againſt the exccutrix of fir D. T. to have 

| | 9 ſatisfaction 
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ſatisfaction for this debt due from the teſtator. The defendant 
by her anſwer denies aſſets præter to ſatisfy judgments and debts 
by ſpecialty. Decreed that the defendant account tor the eſtate 
of the teſtator, and the plaintiff to account tor what money he 
had received out of the earnings of the x6th part of the ihip, and 
to be allowed what /ums he expended in fitting ut the ſhip, though 
ſhe happened to be calt away in the 2d voyage. MS, Rep. Mich. 
12 Ann. in Canc. Tyrrell v. Lady 'Thomas, SED 
6. Where there was no tru/? nor infa, in the caſe, nor any en- 
try made by the perſon intitl-d to the rs and profits in the life- 
time of the perſon taking them, the court refuſed to decree an 
account of them. 2 Vern. 724. pl. 64>, Mich. 1716. Hutton 
v. Simpſon. | | | © 
7. It ſeveral executors are ſued in equity, and one admits ets 
this ſhall not prevent the creditor plain: f from ſuing the others, 
who may have poſſeſſed themſelves of part of the eſtate, and 
ought to be reſponſible, and the other who admitted aſſets, 
might yet not have any, nor any eſtate of his own; per the maſ- 
ter of the rolls; and therefore ordered all the executors to ac- 
count for what they reſpectively have in their hands of the teſta- 
trix's perſonal eſtate, or the produce thereof. 2 Wms's Rep. 
145. Trin. 1723. Norton v. Turvill. | | 
8. Two perſons agreed for the purchaſe of an eftate in moieties 
between them, which eſtate was ſulject to ſeveral incumbrances, 
G which were 10 be diſcharged out of the purchaſe-money ; one of them 
ö j had abatements made tz him by tome of incumbrancers, of ſeveral 
4 [184 ] ſums due for intereſt, and otherwiſe, which they, in conſidera- 
f tion of ſervices and friendſhip, agreed ſhould be 20 his own u/: ; 
yet on a bill brought for an account of the-rents and profits, the 
court would not allow him the benefit of theſe abatements, ex- 
cluſive of the other, but held that he muſt account for them, the 
purchaſe being made for their equal benefit, and on a mutual 
truſt between them. Abr. Equ. Cafes 7. Trin. 1728. at the 
Rolls. Carter v. Horne. | 
9. After an attorney's bill had been taxed by the prothomtary of 
the court of C. B. upon an account, he ſhall be a/lowed to ſue 
in equity for a new account there, upon a ſugge/ſion that he was al- 
lowed on the account by the prothonotary 4% than he ought to have 
been, Comyns's Rep. 612. pl. 263. Hill. 11 Geo. 2. in the ex- 
chequer. Oſbaldiſton v. Croſs, Croger and Chancy. 


(D. a) Account. In Equity. When, and from 
| what Time. And how. | 


Quzere if 1. TH conuſee of a flatute ſhall not account according to the 
tue 3s 1 8 true, but according to the extended value, and alſo for 
nn. the whole ſtatute; and if the conuſec is ſatisfied by the extended 


bur tee Ibid. value the conuſor ſhall recover; or if the conuſor will pay down 
$79: *-&:; the reſt of the money which is behind, with damages, he ſhall 
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alſo recover; but if the conuſor will ſue the conuſee in a court N 
of equity, then he ſhall bring him to account for what he hath * 


received of the profits above the extended value. 2 Vent. 338. Account 


Trin. 22 Car. 2. in Canc. in caſe of Marſh v. Dee. = 


nuſee of a ſtatute extended, until ſuch time as he has Ich the money according to the extent, and not 
according to the true value of the land, though the land be -xrended only at 10 marks where it is wwirth 
100 marks, See 2 Roll. Statutes (T) pl. 2. where he denies the contrary, which is given as a reaſon 
of denying a re-extent by Fitzherbert in his Abridgment, tit, Extent, pl. 18. 


- Gratuities given by a ſteward to be allowed on the party's Fin. Rep. 
7 = pw 7 c / N Pu 


examination, that he gave them without other proof of payment, ee.“ 


and he not to be examined to the particulars, nor to whom but S. P. 
given, and cites the Marquis of Wincheſter and Withers's caſe, 99s not ape 
3 Chanc. Rep. 72. Mich. 1671. Tredcroit v. White. * 

. A. extended lands in 1 Car. and held the ſame in extent. 


A bill avas exhibited ie redeem, and being not redeemed, the bill 


difmifſed in 16 Car. 1. Aiterwards A. by virtue of the ſaid diſmi- 
fron, fold the ſuid premiſes to the defendant. Afterwards J. S. bought 
the equity of redemption, and ſues now to redeem. Where- 
upon the court, notwithſtanding the diſmiſſion and length of 
time, ordered an account from the time of the purchaſe, but no ac- 
count from any time before, but the profits to go againſt the 
intereſt to that time. 2 Chanc. Rep. 392. 2 Jac. 2. Cloberry v. 
Lymonds [alias Simonds.] 

4. Lands were ex!-nded on a judgment 100 years ago, and had 
exchanged hands 5 or 6 times. The queſtion was, whether the 
defendant ſhould account jor more than the extended value? It 
went off, upon a propoſal to allow defendant what he paid, and 
that he account only for what he received in his own time. 

Vern. 468. pl. 451. Trin. 1687. Poole v. Guiſe. 

5. An old aunt lived with a niece, who received the aunts money [ 185 J 
for her, and the aunt immediatcly put it cut to intereſt, The aunt 
died inteftate. The niece and J. S. were next of kin. J. S. brought 
a bill of diſcovery againft the nicce, to ſet forth what monies the 
had received. She jets forth ſeveral ſums received, and when; 
and that inteſtate immediately put them out again at intereſt to 
A. B. C. D. and E. F. and ſet forth other ſums which ſhe had 
received and paid over to the aunt. The cauſe was heard with- 
out proof on either fide, and an account decreed. The maſter 
of the rolls ſaid, that he looked on the defendant in this caſe to 
have acted only in ihe nature of a ſervant, who by the juſtice of 
this court ay, on a bill brought againſt him by his maſter's exe- 
cutors, diſcharge as well as charge himfeif by his anſever, yet as the 
defendant might, in this caſe, have proved his anj<ver, as appears 
by the anſwer itſelf, and had not ſo done, he referred it back to 
the maſter, and cach fide to make what proofs they could. And 
he declared, that if the anſwer was diſproved as to the ſums put 
out at intercit, he ſhould give no credit to it as to the other par- 
ticulars, % inclined it thould be a diſcharge too, as well as a 
charge. Trin. 1702. Abr. Equ. Cafes 10. Bayly v. Hill. 

6. Lands were /imited by marriagegſeitlement, upon failure of . 
iſſue male, 7 daughters and their heirs, until the next remainder- Hill. 1706. 
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S. C. bend man ſhould pay them 30004. The daughters, being four only, 
— tered. On a bill by creditors by iudgment to be let into a ſatiſ- 
Cooper, who faction ſubject to the charge of 3000 J. and in exoneration thereof 
g:erzed a5 to have an account of the rents and profits, it was inſiſted for the 
menuonee. daughters to retain without account till paid 30001. at one intire 
payment; but maſter of the rolls decreed the daughters to ac- 

count, and the rents and profits to be applied in the firſt place to 

pay the intereſt of the 3000 |. and then to fink the principal as in 

the caſe of a common mortgage. But upon appeal the decree, 

was athrmed with this alteration, that the principal ſhould not be 

funk by ſmall payments ; but when a third part was raiſed, beyond 

all intereſt due at ſuch time, it ſhould go to fink the principal, and 

ſo again when another third was raiſed, &. 2 Vern. 523. pl. 

473. Mich. 1705. Blagrave v. Clunn & UY' & al. | | 

7. On a bill to have an account of the rents and profits of 

lands, &c. Harcourt C. faid, that when a perſon has been efefed 

at law, and the other party has been in pſeffron above 20 years, 

and no account demanded, or bill filed in that time, the ature 

21 Fac. I. of {mnations, will bar an account in this court, as well 

as an action of treſpaſs for the mean profits at law; for jus poſ- 

ſeſſionis is gone by the ſtatute of limitations, and conſequently 

the mean profits, and if once the ſtatute begins to attach, inca- 

pacity, as coverture, &c. will not aid it. The ſtatute of limita- 

tions does not extend to a truſt, but in this caſe the defendant 

coming in by a recovery at law, and the 20 years clapſed before 

the bill filed, the bill muſt be diſmiſſed quoad the account of 

rents and profits. DIS. Rep. 19. Trin. 13 Ann. in Canc. Ne- 

varre v. Rutton. 

8. A feme fole, ſeiſed of lands in fee ſubject to a mortgages 

marries A. About 10 years after the marriage A. pays off the 

mortgage, and has it affigned over t5 B. in truft fer himſelf, and 

tays-out a conſiderable ſum of money in improvements upon the eſtate; 

and having iſſue 2 daughters by his wife, makes his will, and 

deviſes theje lands to his younge/? daughter, and dies; his wife 

furvives, and holds the lands for her life ; and after her death the 

e/deft daughter and her huſband brings a bill againſt her ſiſter and 

ce-heir, to redeem a moiety of theſe lands, & c. The great queſtion 

was upon what terms, and in what manner, the plaintiff ſhould 

redeem; for if the account was to be taken as between mort- 

g2ger and mortgagee in poſſeſſion, then the deviſee muſt account 

for the profits received by the deviſor, and be allowed for 

DL 186 J repairs and laſting improvements; but if in this caſe the de- 
viſor ſhould be judged in poſſeſſion by right of his wife, and 
not by virtue of the mortgage, then the deviſce was not to 
account for the profits, nor have an allowance for repairs and 
improvements, but only to have intereſt allowed from the death 
of the father; for then it would be the common caſe of tenant 
for life, of lands in mortgage, who is obliged to keep down 
the growing intereſt during the continuance of his eſtate, and 
{hall not have any allowance for the improvements. Cooper 


C. decreed that there ſhould be no allowance for improve- 
| ments 
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ments by the huſband, before he took an aſſignment of the 
mortgage; but from the time of the aſſignment the deviſee 
ſhould have an allowance of the two thirds of the laſting im- 
provements, but nothing for the other third, becauſe he re- 
ceived the benefit of the improvements during his life, accord- 


ing to the uſual proportion between an eſtate for life and the 


reverſion in fee; and that no intereſt ſhould be allowed during 


the life of the deviſor; for tenant for life is bound to keep down 
the intereſt during his eſtate; per cur. MS. Rep. 24. Paſch. 
1 Geo. Canc. Newling v. Abbot. 

9. Bona fide poſſeſlio facit fructus perceptos & conſumptos 
eſſe ſuos; but ſuch purchafer or ps/Jefſer ſhall account after a 
lis pendens againſt him, and there ought to be a retraſpect from 
the beginning of the ſuit. MS. Tab. Feb. 15. 1721. Walker & 
Macpherſton. | 

10. Account directed after 33 years acquieſcence, MS. Tab. 
Feb. 17. 1724. Ld. Kingſland v. Lady Tyrconnel. 


(D. a) Account opened, 
I. Au was ſtated between mortgager and the heir 


of the mortgagee under hand and ſeal, After ſeveral 
meetings and examinations it was ſuggeſted, that on ſealing 
it was agreed between the parties, that if there was any make it 
ſhould be rectiſied. Defendant denied the agreement, and pleaded 


the account ſtated, and ſet forth the ſeveral meetings in order 


to it, and that it was peruſed by the plaintiff and a friend before 


it was ſealed, and by him approved, and he conſented to it; 
but it appearing to the court on the hearing, that the account 
was made up of intereſt upon interet, they ſet it aſide, and 
ordered them to account ab origine. N. Ch. R. 100. 16 Car. 2. 
Prowde v. Combes. 


account ſtated is a good plea; but if there be any agreement to reQify miſtakes, it ſhall n 


though under hand and ſeal. 


2. Ceſly que truft borrows 5ool.- of the adminiſiratrix of his 
truſtee, and makes a mortgage to her for that, and alfo for 20007. 
charged by her as due to her inteſtate from the truſt eſtate, 
and thereupon ſhe delivered % all her huſband's accounts to ceſty 
que truſt, who examined and approved them; and the truſtee 
having given authority to a ſervant of truſtee's to receive the 
rents, &c. the ſame was agreed to be allowed to the admini- 
ſtratrix; but at the execution of the mortgage ſhe agreed to 
allow what could be made appear her huſband had received 

ore. The court referred it to a maſter, &c. to look into the 
proofs, and if found that plaintiff had ſurcharged the defendant 
with any receipts of her inteſtate, not comprized in the accounts 
roduced, ſhe ſhould be at liberty to diſcharge herſelf, and to 
ha all juſt allowances, and to produce the books of _— 
if any 


and the plaintiff on oath to protluce acquittances, &c. and if 2 
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thing found to be coming to the plaintiff, the ſame to be 
allowed out of the mortgage- money. Fin. Rep. 5. Mich. 
25 Car. 2. Bedell v. Bedell. 

3. An account between partners in trade, after the death of 
one of them, ihall be taken only from the time the ſame was 
laſt balanced. Fin. Rep. 190. Beak v. Beak. 

4. After an account flated between A. and B. and the balance 
being 3ool. due to B. and by decd reciting the debt due on the 
account. A. covenanted to pay B. the zool. and then B. died. A. 
afterwards finding that his ſervant had paid 2001, t9 B. and that 
it was fo emered in his account-bowk, wwhich he had nit with him 
ohen he made up the account, brought his bill to be relieved againſt 
B.'s executor. The executor plcaded the account ſtated, and 
the balance fecured by writing under hand and ſea), and that 
he being only an cxecutor knew not how to account, and 
believed that B. upon the account made, delivered up his notes 
and vouchers, and that no itated account could ſtand in court 
if this or that particular ſhould be queſtioned. The plea was 
over-ruled, but to proceed no further than anſwer without 
leave of the court. Chan. Cafes, 262. Trin. 27 Car. 2. Wright 
v. Coxon. | 

5. Fadfor's account was ſettled by one f 0 ery, and confirmed by a 
fuperwr factory; and after cxceptions to it by the Eaſt-India 
company here, confirmed again by the ſuperior factory, with 
which the company complied by paying ſome bills of exchange, 
and delivering ſome goods to defendant, yet he was forced to 
account again though he inſiſted that ſome vouchers were 
taken forci bly from him by the king of the country ; for per 


- Ld; Chancellor. it is a national cauſe and concern, and nothin 
, , 8 


ſhould diſcharge the factors in India but a releaſe or diſcharge 
from the E2//-India company itſelf, elſe their agents, by mutual 
connivance, may ruin the company. 2 Chan. Cafes, 218. 
Paſch. 28 Car. 2. Eaſt-India Company v. Mainſton. 

6. There ſhall be no examining into an account ſtated, on a 
ſuggeſtion of fraud and colluſion, but by charging of parficedars, 


if the fraud and colluſion be kniwered. Chan. Caſes, 299. 


Trin. 29 Car. 2. in caſe of Needler v. Deeble. 

7. An gi raten authorized A. to call B. a debtor to account 
for what he had in his hands of the inteſtate's. B. thereupon 
accounted with A. and A. gave B. a releaſe. On a bill by the 
adminiſtrator for a new account, B. pleaded the releaſe, and 
ſaid he knew of no other monics or goods of the inteſtate more 
than what he gave an account of, "and the court denied any 
further account. Fin. Rep. 311. Trin. 29 Car. 2. Martin v. 
Sambrook. | 

8. An account was ſtated between C. and D. partners, and 
on the balance C. was debtor 160l. and gave a note of his hand 
for payment to D. who at the ſame time promiſed to reflify any 
miſt, 11 On a bill by C. for a new account, D. pleaded the 
account ſtated, and the note, and a judgment thereupon, and 
denied the promiſe. A new account was decreed * 

| | 8 
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the ſtock and trade, and for the payments and receipts, and 
that cach produce the books of account on oath, and what ſhall 
appear due ſhall be paid with intereſt at the time and place 
the maſter thall appoint. Fin. Rep. 431. Mich. 31 Car. 2. 
Chandler v. Dorſet. | | 

9. If one prefers a 6:1! generally for an account, an account 
flated is a good plea but if in his bill he fets forth that there 
was an account, and that there was a mittake, and /ets forth 
a particular miſtake, there the account ſtated is no good plea 
per Hutchins & al. 2 Freem. Rep. 62. pl. 69. Mich. 1680. 
Anon. | 
10. The party gives in an account of debtor and creditor, 
and ſæts down ſo much received and fo much paid, which 
being taken as true, a releaſe is given. Ld. Keeper North 
thought it reaſonable to relieve againſt ſuch a releaſe, and let 
them in to diſprove the articles of the account; and faid in this 
caſe, that a releaſe obtained as ſoen as ever the heir came of 
age by the guardian, ſhould never by him be thought a trick, 
but that it was the proper time; but Finch faid it had been 
otherwiſe held. Skin. 148. Mich. 35 Car. 2. in Canc. Anon. 

It. A man being about ts mairy an infant, made an account 
before marriage with the guardian the man gave bond to the 
guardian, that after marriage, on payment of the ſum ſtated, 
he would releaſe all accounts to him; the marriage was had, 
and the money paid; the huſband ſued for an account, the 
guardian pleaded the matter as above. Per North K. the 
huſband accepted of no money but what was due to him, and 
the account made when he had 19 title, viz. before his marriage, 
and there is no releaſe made, as there was in the like cafe by 
Baſſet, which bound Baſſet and the plaintiff greatly favoured 
in the accounts, and the marriage was but one year ſince, and 
the plaintiff's prr/uit is freſh, therefore anſwer the bill. 2 Chanc. 
Caſes 157. Mich. 35 Car. 2. Otborne v. Chapman. 

12. The huſband conveyed an equity of redemptton in jointure 
en his avife, and became bankrupt. The afſignees fate an account 
with the mortgagee. The jointreſs brought a bill for relief 
againſt this account, alleging that it was not fairly ſtated, but 
that by combination with the mortgagee they allowed more than 
was really due on the mortgage; but Lord K. North ſaid, the 
account ſtated by the aſlignees is as concluſive as if ſtated by 
the huſband, they ſtanding in his place, and the bill is not 
right in charging a general fraud, but particular errors ought 
to have been ailigned; however he gave the plaintiff leave to 
amend. Vern. 179. pl. 172. Trin. 1683. Knight v. Bamp- 
field. | ; 

13. Plea of an account of an orphar's eftate before the aldermen 
of London, was diſallowed, and a ſurcharge allowed to be made 
thereon by Lord Chancellor. 2 Chanc. Caſes 170. Hul. 1 Jac. 
2. Newdigate v. Johnſon. | 

14. A. is tenant fer life of a truſt, remainder to his fons. The 


truſt was for payment of debts and legacies. A. before a /or 
| | 1 born, 
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Account. 


born, gets a decree againſt the truſtees to account, which they 
did. This account ſhall ſtand without being unravelled, all 
perſons being parties that then could be made parties. 2 Vern. 
526. pl. 475. Mich. 1705. Leonard v. Earl of Suſſex. 

15. A. and B. were intitled to a perſonal eſtate by the ſtatute 
of diitributions, and an accont thereof was fated between them. 
Afterwards A. by bill demands a diſcovery of particular ems 
fuppaſed nt to be compriſed in it, and yet at the fame time allows 
the account to be fairly taken. 'The defendant pleaded the 
ſtated account in bar. And it was inſiſted for him, that either 
the items muſt be denied in particular, by falſifying them, or ſaying 
they were not allowed, or elſe a ſurcharge muft be brought in; but 
that here neither of theſe ways is taken, ſo that the plaintiff 
would unravel the account, without pointing out one error in 
it. Ld. Chancellor allowed the plea, and ſaid this muſt not 
be ſuifered. Barnard. Rep. in B. R. [but this was a caſe 
in Chancery] Mich. 3 Geo. 2. Bourke v. Bridgeman. 

16. An account was made with officers of the cown for the 
building of Blenheim-houſe, ordered to be built for the Duke of 
Marlborough at the public expence, but afterwards the charge 
(upon the Uuke's falling into ſome difgrage) being caff upon the 
duke himſelf, the account was opened at the ſuit of the dutcheſs 
of Marlborough a ſubject, notwithſtanding it was inſiſted that 
it would be a great hardſhip upon the workmen to come to a 
new account before the maſter in chancery for ſo great a- ſum 
as this building has coit, and to produce vouchers for every 
particular after ſuch a length of time; beſides that ſeveral of 


[ 199 ] the preſent de efendants were the  widiws and children,, &c. of the 


deceaſed workmen ; ſo that it would be almoſt impoſſible for them 
to produce vouchers for work done by thoſe whom they -re- 
preſent, after fo lang acquiz/cence under a ſtated account, by re- 
lying whereupon they might be negligent of fuch vouchers, - 
and might probably have loſt great part of them. ꝙ Mod. 23. 
bk. 9 Geo. The Dutcheis of Marlborough v. Sir John Van- 
ur 

17. Where a young man j: 2 come of age avas fraudulently drawn 
in by his truſtee to ſign an account which he had never examined, 
the account was decreed to be opened. See Cafes in Equity in 
LA. 1 Lime. 34, 35. Irin. 11 Geo, 1. Weſtern v. Cart- 
wright. 


(E. a) After 


former Account made with 
Strangers, 


k- AFTER an acrount was decreed to one as heir, he ſued 
for a new account as admin iftrator, and it was decreed 

him; as where a leaſe was made in truſt to raiſe money for 
ſeveral ufes, and the ſurplus to go to the heir of the leſſor. 
A. as heir was intitled, and brought his bill by guardian for an, 
account 


| Account, 189 
account of the proſits, and dies. B. his brother by guardian 
revived the ſuit. The account was ſettled, and the furplus 
decreed to be paid him, being then about 19 years old, and 
was paid accordingly. Afterwards B. being 21, brought an 
original bill, without taking notice of the former ſuit. The 
_ defendants plead the decree, and payment, but it was over- 
ruled. 3 Chanc. Rep. 77. 24 Car. 2. Strickland v. Lock. 
2. An adminiſtration was repealed, and granted to another; 2 Chanc. 
the 1/ adminiſtrator accounts with the 2d, in the prerogative at 8 
court, and delivered him all books of accounts, &c. relating to S. P. _ 
the inteſtate's eſtate ; he is thereby diſcharged from any further not appear. 
account; and fo a bill againſt the 1ſt adminiſtrator, brought by — 
a creditor of the inteſtate, was diſmiſſed. Fin. Rep. 123. Mich. perfonal - 


-26 Car. 2. Parker v. Dee. eftate was 
taken in the 


ſpiritual court, and diſtribution decreed there, yet chancery decreed an account of the whole e kate. 
2 Vern. 47. pl. 45. Paſch. 1688. Biſſell v. Axtell. | 


3. Land is mortgaged to A. and then to B. then to C. If A. 
ſues to redeem, and try his debt by decree, they thall all be 
bound by the account which A. made in his ſuit, and pay and 
contribute to the charges of ſuit, if made without fraud or cal- 
luſren. 2 Chanc. Caſes 32. Trin. 32 Car. 2. Anon. 

4. Second mortgagee accounts with firit mortgagee and mort- 
gagor what was due to the firſt, and paid him off, and took 
aſſignment of the mortgage; one that got judgment in debt in- 
ter vening, may oblige the ſecond mortgagee to account again. 
2 Chanc. Caſes 123. Mich, 34 Car. 2. Brent v. Englith. 

5. J. S. bequeathed Gool. to A. 7jool. to B. and 7Jool. 16 C.— 
B. ſued the executor, who pleaded the legacies to A. and C. m 
abatement ; and that the vill directed, that if the eftate fell ſhort 
each ſbould abate praportionably, but if it improved, then each legacy 
zo be proportionably increaſed ; and therefore A. and C. ſhould be 
made parties; for the account made with B. will not conclude 
A. and C. and ſo he ſhould be put to 2 accounts, and double 
proof and charge. Ld. Chancellor ordered him to anſwer i 
without coſts. 2 Chanc. Cafes 124. Mich. 32 Car. 2. Hay- ; 
cock v. Haycock. | | 
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(F. a) Bar of Account or Demand in Equity. [ 199 ] 
| What is. | 


I, Bill was brought for an account of goods laben in exe- 
| cution, and ſuppoſed to be fold at an undervalue. The de- 
fendant pleads, that before he bought the goods of the ſheriff they were | 
2 to be ſold to the plaintiff at the price himſelf paid for them, and 1 
that after he had bought them he offered them to the plaintiff for the | 
ſame money which he paid for them; but that he had tince, by 
| virtue of the bill of ſale, which he had from the ſheriff, diſpoſed 
of them to other perſons; and the plea was allowed. Fin. 
| Chanc. Rep. 111, Hill, 25 Car. 2. Dean v. Gavell & al. 


P 4 | 2. An 


190 Account. 


Jekil mater 2. An account of a perſonal eſtate being decreed, the defend- 
dude ant endeavoured to charge the plaintiff with a great debt, as due 


ſaid, that 
this caſe is to the eſtate 3 but upon proof made that the defendant had 


not _ opened a bundle of papers relating to that demand, which had by the 
Vo 52 inteſtate, who was father-in-law of both plaintiff and defendant, 


Vern, . 
and that in been /calrd p, and left with defendant to be ſafely kept, he being 
= 1 told they were matters of concern, the defendant's demand was 
Paſch. for that reaſon diſallowed per Jefferies C. who at the ſame time 
1687. pag. declared himſelf fatisfied, that all the papers were produced. 
te there Vern. 452. Paſch. 1687. Wardour v. Berisford. 


is this en- 
try, (viz.) The lord chancellor, on reading and examining witneſſes viva voce, declared that the papers 


there called Wynne's accounts, were through the carelcſsneis of the defendant embezzled; and therefore 
confirmed the maſter s report, which had not made the defendant any allowance for diet, &c. by reaſon 
of ſuch embezzlement. Wms's Rep. 681. Mich. 1734. in cafe of Cowper v. Earl Cowper. 


Jekil maſter 3. Detinue of charters and evidences of the ſtewards by the 


_ maſter, during the detainer, is a good plea at law in bar of an 
caſe cut of account; and ſo it is in equity. But to ſay that the plaintiff did 


1 once ſeize his charters is not a good plea. 2 Vern. 33. Per cur. 
(viz.) Tt Hill. 1688. Counteſs of Plymouth v. Bladen. | 
defendant 
was the plaintiff's Reward, and the bill was brought for an account. Defendant pleaded that the plaintiff 
had impriſoned him, and upon promiſe of his liberty had got a trunk in which were all his vouchers, 
infting that though he kept the key, yet it was eaſy to be opened, and that it was to be preſumed it had 
been ſo; and it was impoflible for him to prove what the plaintiff had taken out, or to account without 
his vouchers, This pica was argued, ard ordered to ſtand for an anſwer. Afterwards, by an interlo- 
cutory order, the trunk was directed to be delivered to the uther of the court ; and upon hearing the cauſe, 
the then lords commĩſſioners decreed the defendant to account, and ordered the trunk to be brought be- 
fore the maſter, who was to open it in the preſence of buth parties, and they to have copies of the papers 
found in it, as they ſhould think fit; but the cur? <wvauld not preſume material papers, or even a ſup- 
Preſſien of any ſuch, though it ſhould ſeem that the trunk was got from the plaintiff in a very unwar- 
rantable manner; and only took the beſt care they could, that the papers, wherever they were, ihould 
be produced. 2 Wms s Rep. 681, 682. 8 8 


For more of Account in general ſee Debt, Diſcount, Guar⸗ 
dian, Jncumvcances, Mortgage, Own Oath, Trult, 


and other proper titles. 


< 


[191] Ac etiam Billae. 
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1 Th E . 13 Car. 2. n arreſted by proceſs out of the B. R. or 
* — os, 2. cap. 2. C. B. in which proceſs the true cauſe action 


d, and fer which the defendant is bailable by 23 H. 6. 


of ac etiam is not expreſſe x 
billz in cap. 10. ſhall be forced to enter into bond with ſureties for appearance 


— L. P. in any ſum exceeding 401. 
13 1 7 . 
| 2. In an indebitatus aſſumpſit, the declaration and recovery was 


for more than the ac etiam, and though it was offered to level it with 


the ac etiam by entering a remitt' on the record for the reſt, yet it 
| | Was 
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Fol. bail. N. B. Afidavits were produced of the indecent liberty 


Ac etiam Villae. 


was denied on debate, cited by Holt Ch. J. 6 Mod. 266. as a 
caſe in Pemberton's time, in which himſclf was counſel, Thomp- 
ſon y. Collins. 

3. In error of a judgement in C. B. againſt a ſheriff for an 
eſcape, the firſt proceſs was alledged to be an original writ quare 
clauſum fregit, and was athrmed to be for recovery of a debt by 
judgment. And the return being (nibil habet per quod attachiari 
poteſt) a capias was awarded ad reſpondend' the plaintiff in placito 
prædicto ac etiam in placito debiti ſuper demand' ſecundum 
conſuetudinem curiz de banco, and that upon this proceſs the 
defendant in the ſaid action was permitted to go at large, whereby 
the plaintiff has loſt his debt. The matter of the proceſs (ac 
etiam) annexed to the capias was aſſigned for error, but allowed 
to be good; and the judgment athrmed per tot, cur. 2 Jo. 217. 
Trin. 34 Car. 2. B. R. Atkins v. Jay. | 

4. An ac etiam billz ought not to be made out againſt any 
peer or peereſs, or any executor or adminiſtrator, or upon a penal 
ſtatute, or for any debt or aſſumpſit under 101. nor in action of 
account render, nor in any action of covenant or trover, unleſs 
the damages are 1ol. or more; nor in any action of zreſpaſe, or 
for battery, wounding, or impriſenment, unleſs there be an order of 
court for it, or a warrant under the hand of one of the judges 
of the court, out of which the writ iſſues for that purpoſe. 
I. 

5. In caſe for inveigling away his ſon, who was alſo his ſervant 
(the defendant being a ſeafaring-man) an ac etiam billæ of fifty 
pounds was ordered on motion and affidavit. Cumb. 311. Paſch. 
1 W. M. in B. R. Anon. | 

6. The plaintiff laid his ac etiam for 3ool. and then fevears 
only that the defendant owed him above 10/. juit to bring him 
within the rule for ſpecial bail. The court ordered him to take 
common bail for his fraud. Cumb. 265. Trin. 6. W. & M. B. R. 
Anon. | | 

7. In an action of treſpaſs, aſſault, and battery, by bill of 
Middleſex with an ac etiam for 4ol. and recovered 1ool. the 
court held the bail ſhould not be liable for more than the ac 
etiam, for that is the meaſure and ground of his undertaking. 
I Salk. 102. pl. 16. Mich. 3 Ann. B. R. Genbaldo v. Cognoni. 


191 


6 Mod. 
266. S. C. 


bail is liable 


to anſwer 
only what 
is expreſſed 
in the ac 


etiam bill. 2 Ch. R. 55. 22 Car. 2. in Canc. Bout TEr v. CHESTER. —And Holt Ch. J. held that 
he was not liable at all; for his recognizance is to anſwer the condemnation, and ſince that cannot be, 


he is bound to nothing. 1 Salk. 102. ut ſupra, 


8. Defendant in a ſcuſſle bit o the forefinger of an attorney's 
right-hand, and in treſpaſs with an ac etiam by a judge's warrant, 
the bail was not held to juſlify themſelves to a ſum ſuitable to the 
ac etiam, the defendant being poor. 6 Mod. 230. Mich. 3 Ann. 
B. R. Cockcroft v. Smith, 

9. It was moved for a ſpecial ac etiam in treſpaſs fer lying with 
the plaintiff's wife, which was granted; and held the defendant to 


they 


6 Mod. 
263. 11 
Mod. 43. 
52. Lord 
Raym. 177. 
S. C. but not 
S. P. 
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192 Ac etiam Billae. 
thy took together. 11 Mod. 275. pl. 24. Hill. 8 Ann. B. R. 
Anon. ” 
10. An action with an ac etiam billæ was brought in a great 
ſum to hold the defendant to ſpecial bail «where nothing was duc, 15 
appeared on being ſummoned before a judge to ſhew his cauſe of 
action; the court held this not to be ſuch a contempt as to grant 
an attachment againſt the plaintiff, but directed that 7 the de- 
fendant was dammfied he might bring his action. 8 Mod. 227. Hill. 
Io Geo. the King v. Pepper. | | 


= For more of Ac etiam Billx in general, ſee Bail, and other 


Proper titles. 


Acquittance. 


* an x- (A) In what Caſes Payment may be refuſed 


— without an * Acquittance given. 


4 4 de:d - 
1 , 8 : . * | — 7 
ee 1. THE obligor is not bound to pay without acquittance en 


practice it is a ſingle obligation. Br. Obligation, pl. 10. cites + 41 E. 3. 
etherwiſe, 25. per Thorp. | | | 


3 Saik. 298. 


pl. 2. Anon. If figned only and not ſealed, it is only an evidence or proof of payment, and no plead- 


able acquittance, becauſe it is no deed, fo as it nothing differs from proof by witneſſes, only that it is not 
mortal as they are. Wentw. Off. of Executors 217. | 
+ Br. Faits, pl. 8. cites S. C. Br. Conditions, pl. 21. cites S. C. 


Br. Faits, 2. Contra upon an obligation with condition ; for there he may 


= — e aver payment. Note the difference. Ibid. 


Bz. Canditions, pl. 21. cites S. C. 


3. Audita querela upon defeaſance by indenture to make certain 
payments, and that then the eſtate ſhall be void, and avers the 
payment without ſhewing the acquittance in writing 3 and good per 
cur. becauſe the covenants were compriſed in the indenture, 
for then the matter may be averred. Br. Monſtrans, pl. 151. 
cites 46 E. 3. 33. | ” 

4. Audita querela, It is in a manner agreed that where a man 
is obliged to diſcharge another [f an] — or annual rent of 10l. 

ann. granted by him to W. S. it is ſufhcient to ſay that he 

th diſcharged him of it by annual payment to the grantee to 
this time. And per Needham and Priſot, it is a good diſcharge 
though it was paid without acquittance; for it may be intended an 
annuity with clauſe of diſtreſs ; and payment without acquittance 
is a good plea of this, becauſe the land is charged with diſtreſs : 


Acquittance, 


and there it was agreed if the party pays by diftreſs or without 


* 193 
+ This 
ſhould be 37 


diſtreſs it is ſufficient. But if it be an annuity without clauſe of H. 6, 18. b. 


liſireſi, * which charges the perſon, there payment is no plea, but 
ball fhew an acquittance. Quod nota diverſity, and per Needham 
and Priſot, it may be intended with clauſe of diſtreſs ; but per 
Davers and Moile, it ſhall not be intended but only annuity 
which charges the perſon, if it be not ſhewn that it was with 


clauſe of diſtreſs. Br. Bar, pl. 46. cites 27 H. + 4. 18. 


5. If a man ſhews to the king's collector an exchegrer tally for 
payment of any ſum of money which the king owes him, he 
ought to offer a ſufficient acquittance to the collector. Br. Faits, 
pl. 44. 37 H. 6. 15. — 

6. A man may plead payment of the /um contarned in the in- 
d:rſement, without acquittance; per Skrene. Quod non negatur. 
Br. Conditions, pl. 41. cites 12 H. 4. 23. 

7. If one is bound in a /atute-merchant or | bond for payment 
of money, he is not bound to pay it unleſs the conuſee or obligee 
will deliver a releaſe or acquittance. Quod non negatur. Br. 
Faits, pl. 77. cites 22 E. 4. 6. 


Br. Dette, 
pl. 1 20. Cites 
9 
Br. Taile de 
Exchequer, 
pl. 3. 


Pr. Con- 

ſcience, &c. 
pl. 23. cites 
S. C. and it 
is better here 
to make him 


pay the ſum twice than to alter the trial of the law; for in ſuch caſe matter of record may be de- 


feated by 2 witneſſes ; per Huſſey & Fairfax; to which the Chancellor agreed as to the ſtatute, be- 


cauſe it is a matter of record ; but differed from them as to the bond, becauſe that is only a matter in 


fact. Br. Obligation, pl. 62. cites S. C. | 
2 Br. Faits, pl. 105. cites 1 R. 3. and Fitzh. Verdict, 15. 


8. It was ſaid that in debt upon an obligation, it is a good plea 
that the defendant has been always ready to pay, &c. if he could 
have acquittance. Br. Tout Temps, &c. pl. 39. cites 1 R. 3. 

9. Where the king grants by patent to F. S. 40 l. per ann. and 
Tanted to him a /iberate currant to receive 40 l. per ann. of the 
clerk of the hamper, there the clerk is debtor by fhewing of the 
liberate to the clerk, if he has aſſets, and this notwithſtanding 
that the liberate be 7hat he receive ſoa much rendering acquittance, 


and he does not deliver acquittance, which is not reaſon as it 


ſeems. Br. Taile d'Exchequer, pl. 4. cites 2 H. 7. 8. 

10. J. M. brought action of debt againſt M. E. late wife of 
J. E. late guardian of the hamper, upon patent granted to the plain- 
tiff by the king of a certain ſum, and had liberate delivered to the 
ſaid Fo H. commanding him to make payment, receiving acquittance ; 
and that ſuch a day, year, and place, the plaintiff offered acquittance, 
and demanded the ſum of J. E. and required payment, at which 
day J. E. had aſſets in his hands; and the defendant ſaid that the 
teſtator was ready to pay, in caſe the plaintiff had given acquittance. 
And by Townſend, Cateſby, Hody, and Huſſey Ch. J. the plain- 
tiff is not bound to offer acquittance. But the defendant ought 
upon payment to demand it, and that never a iſſue taken upon 
the offer of the acquittance; and Sulyard, Farefax, and Brian Ch. J. 
of C. B. e contra, and that the plaintiff ought to offer acquit- 
tance ; for the patent is to pay receiving acquittance. Br. Taile 
d'Exchequer, pl. 7. cites 2 H. 7. 8. 

11. If leſſee for years grants all his eſtate, and intereſt to A. ren- 
dering rent by indenture, and for default a re-entry, and the 

8 „ grantor 


Br. Dette, 
pl. 1 36. cites 
S. C. 


Y 
5 
5 
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2 ſo in grantor demands the rent, and A. demands an acquittance, but the 
but lm; leſſee for years refuſes; in ſuch caſe A. may refuſe to pay ſuch 
miſprinted, rent; for the rent is to be paid in this nature without any acquit- 
en tance. But contrary if leſſee for years had leaſed Parcel of his 
ſhould be ia. ate rendering rent with clauſe of re-entry, &c. 4 Le. 209. 
ſerted to pl. 338. Mich. 18 Eliz. B. R. 

make the reaſon congruous. : 

| 1 ca of 12. In caſe of a grant of a bare annuity, where the grantee has 
bs. * no remedy by diſtreſs, there muſt be an acquittance under ſeal 
whereno +Þ otherwiſe it is not of ſo high a nature as the grant; per Hale 


Gftrefs can Ch. B. Hard. 333. in Wilſon's caſe. 
-be taken, or 
other penalty incurred, payment need not be made without an acquittance. 


Went. OF. Ex. 218. 


111943 
13. In Mich. 11 Nov. 1738, it was faid at the rolls, per the 
maſter of the rolls, and agreed by ſcveral of the counſel, that in 
no caſe payment may be refuſcd, unicls an acquittance be given. 


(B) Plea of Payment without an Acquittance. Good. 


1. IN debt the defendant /aid that he had performed the conditions 

of the obligation, and the plaintiff delivered to him the obligation in 
lieu of acquiltance, and after retook it avith force and arms, judg- 
ment ſi actio; and a good plea, and the plaintiſf was compelled 
to anſwer to it. Br. Dette, pl. 24. cites 43 E. 3. 23. Contra- 
rium lex per judicium anno 1 H. 7. 14. For matter in writing 
fall not be anſavered by matter in fact. Br. Dette, pl. 34. 

2. It was ſaid that in writ of anuuity wpor preſcription, or upon 
grant by deed, a man ſhall not plead riens arrear without acquit- 
tance, Quod nota. Et mirum of preicription. Br. Annuity, 

pl. 9. cites 44 E. 3. 18. | 

3. In debt upon indenture of a leaſe for years, the defendant 


Dede 5 52 | 
ani 38. cites May allege payment by averment without writing, and well. Br. 
SC Faits, pl. 13. cates 45 E. 3. 4. | 


4. Debt up?n an obligation of 401. The defendant ſaid that the 
plaintiff bad received 10 l. part of the 40 J. pending the writ, and 
ſhewwed acquittance of it, judgment of the writ z and per Priſot, 
Aſhton, and the beit opinion, This is a good plea to the writ, and 
zs not only to the action for part. But per Moyle, he ought to plead 
it without acquittance, if he fhall have it to the writ ; for «vith 
the acquittance it gees in bar of this parcel, and it had been a good 
plea to the writ to have ſaid that he received part, &c. pending the 
writ, without ſhewwing acquittance, becauſe it is to the writ, Con- 
trary in bar. But by all others except him, it 1s no plea to the 
writ, viz. receipt of parcel without ſhewing thereof acquittance; 
and the reaſon wherefore it is a good plea, viz. receipt of parcel 
to the writ, is, becauſe he has falhfied his own writ. Et adjor- 
natur, &, Br. Brief, pl. 256. [260] cites 39 H. 6. 43. 

5. Debt upin an obligation of 40 I. The defengant pleaded receipt 
ef 10 J. by the plaintiff after the laſi continuance, judgment of the 
writ; and it was held by Danby Ch. J. that it is a good plea to 


the wiit without acquittance or other ſpecialty, notwithitanding that 
the 


made. 


e payment 3 [no] ple 4 5 otherwiſe it is not. Arg. 


Acquittance, 


the aQion be upon ſpecialty; but e contra it is, if it be pleaded 
in bar; nevertheleſs the juſtices did not agree in it, therefore 


quære. Br. Bar, pl. 78. cites 5 E. 4. 138. & 140. by 4 juſtices 
the plea is not good, and by 3 e contra. 
6. In debt it was ſaid that where the ling A a liberate 
eurrant to WW. S. to receive 50 l. per ann. of the clerk of the hana- 
er, rendering acquittance, that in this caſe it ig not traves able if 
the ſaid M. S. offered acquittance or not; for it 1s only formal, and 
not traverſable ; as in precipe quod reddat, and the delivery of a 
prohibition to the party in at tachment upon a prohibition, thoſe are 
formal, and not traverſable. Br. raverſe per, &c. pl. 174. cites 


2 H. 78. 


_- 
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7. In debt the 2 . dab pleaded acquittance ; the point! if ſaid U 193 J 


that the acquittance «vas for anther 10 J. abſque hoe that it was for 
this 101. and a good plea. Br. Traverſe per, &c. pl. 318. cites 
3H. 


8. Debt aßen indenture 5 „ rohe re the defendant had co- _ 
venanted to do ſeveral things, and the Fl. aint iq libexw; iſe to ds ſeveral | 8. 9 
other things ad qu2s quidem conventiones perimplendas ute rquie 


obligatum dlteri in 100 J. and the one broke the covenant, by 
which the other brought debt; and the deſendant pleaded pavment 
of 10 l. at D. which was all to which he was bound, judgment ſi 
actio; and Tv plea per cur. becauſe he does not ſhow deed there- 
of; whereas the plaintiff declared upon the indenture, which is 
And yet contra in pleading of bam of rent reſerved 
upon a leaſe for years made by indenture; for there he may levy 
it by diſtreſs, and therefore averment may come in ure. But 
contra where all ariſes by ſpecialty where it lies in payment. Br. 
Dette, pl. 173. eites 25 H. 8. 

9. One by indenture __ bound t5 pay a fam of money, and in 
an action of debt thereupon the defentlant pleaded payment, and 
without acquittance per Montague, this is no good plea ; for 
this indenture is lice a hmple obligation, payment whereof is no 
plea without acquittance. But it is otherwiſe if the obligation 
be with conſent. D. 25. b. pl. 160. Hill. 28 H. 8. Anon. 

10. If an annity ies out of land, and a writ of annuity is 


„51. 1 Mich. 33 H. 8. 


3 


. ng 


This ſeems 
miſprinted, 
and that the 
word (no) 
FR be inſerted, and 1 en it agrees with the coſe of 22 E. 4. 81. a. cited in the marg. of D. and 


and 12 


is the abridgment of S. C. by Br. tit » Annuity, pi. 41. that where che perſon is charged by writ o 


annuity, payment is no 55 without tpeciaity z but nen, in avowry. 


43. and Sid. 44+ pl. I. 


11. The wife dum ſola had recovered 26 l. d LINAYESS and had 
execution, and was yet poſſeſſed of the ſaid money, and that judgment. 
was reverſed in error, and reſtitution awarded; and afterwards 
ſhe married the defendant, and thereupon the plaintiff brought 
ſci. fac. to have 8 The defendant pleaded that after the 
reverſal, and before this writ brought, he paid the ſaid 26 J. to the 
plaintiff, The queſtion was, Whether payment was good with- 
out acquittance. Barkley J. held it was, becauſe the certainty of 
the damages appear not of record, and it may be that they were 

11 . without 
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2 Le. Jo pl. 
6. S. C. re- 
ſolved ac- 
cordingly. 
Bendl. 37. 
pl. 70. S. C. 
adjucged 
accordingly - 


Acquittance, 


without proceſs, &c. ſo as the execution appears not of record 
but the other 3 juſtices contra, becauſe the ſci. fac. ſhews the re- 


covery to be for 261, and that plaintiff had exccution for ſo 


much ; therefore the judgment being reverſed, and he demand- 
ing reſtitution of 261. only, payment is not good without acquit- 
tance. Jo. 326. pl. 8. Mich. 9 Car. B. R. Harris v. Harris. 

12. In audita querela to avoid execution of a judgment, it was 
ſurmiſed that after 55 judgment he had paid the intire ſum. 
Popham thought ſuc! ſurmiſe not ſufficient to avoid a judgment 
upon a bare payment, without writing or other matter of evi- 
dence ; but 'Tanheld ferjeant cited HAwKINS v. MALINs, where 
it was held a good furmilſe, becauſe it is nat only a ſuit in law but 
in equity alſo, and is as a commiſſion to examine the cauſe ; for it 
is not reaſon that if the money be ſatisfied he ſhould lie in exe- 
cution. And ſo held all the court (beſides Popham ;) whereupon 
he was let to bail. Cro. . 29. -pk 3 Fateh. 2 Jac. B. R. 
Ognel v. Randol. 

13. In debt on a fingle bill the defendant after imparlance pleaded 
payment of part puis darreign continuance & petit quod billa caſſetur, 
&c. The plaintiff denied the payment. The defendant demurred. 
It was reſolved by Roll Ch. J. that the plea was inſufficient, 
though pleaded in abatement only, becauſe there ought to be an 
acquittance ; which is controverted in the old books, where a 


difference has been taken between ſuch a plea pleaded in bar, and 


when pleaded in abatement z and cited L. 5 E. 4. 139. 15 II. 7. 
10. e. 3 H. 7. 3. g. 7 E. 4. 15. e. But Roll ſaid, if he had had 
an acquittance he might have pleaded it in bar or abatement, at 
his election. All. 65. Trin. 24 Car. B. R. Beaton v. Foreſt. 

14. J. S. made A. and B. executors, and willed that B. ſhould pay 


0 A. all ſuch debts as B. owed J. S. before B. ſhould meddle with any 


thing by his will, and take any advantage thereof for diſcharge of 
the ſaid debt. B. died, and in debt againſt his adminiſtrator ſhe 
pleaded that B. in his li erime had paid A. all ſuch debt as he owed 
the teſtator at his death, but becauſe ſhe pleaded not any acquit- 
tance, judgment was given for the plaintiff, payment being no 
plea without ſpecialty. Mo. 11. 12. pl. 44. Mich. 1 W. & M. 
Stapleton v. Trewlock. | 

15. In debt on a ſingle bill payment is no plea without a pe- 
cialty. See tit. Payment al ) 


For more of At quittanee in . ſee Payment (N), At⸗ 
| count (P), and other proper titles, 


Att. 


(A) Where an Act may enure ſeveral Ways, ho 
it thall be taken. 


"9 EW act that does enure t another act by implication ought As where a 


to be ſuch as of neceſſity muſt enure to the other act, 


which cannot be taken to be otherwiſe. Arg. Bridgm. 55. 


feme ſole 
grants A re- 
verſion to 


which a rent was incident, and afterwards marries the grantee, to whom the tenant pays the rent, this 
is no attornment ; for it is indifferent whether he pays the rent to him as grantee, or in right of his 
wife, Dy, 302. Vivor's caſe, who recovered rents of ſeveral tenants as bailiF, and then they are 
granted to him, and after the grant they are paid to him, this is no attornment; for they may be paid 
to him as he is bailiff, as well as he is grantee. But if the leſſee do ſurrender to him in the reverſion, 


then it is a good attorament, for a ſurrender cannot be to any but to him that hath the reverſion. 


Arg. Biidgm. 55. 


2. When the law implies any act out of the af? of the party, th 


ol the patron ſhall be avoided. Arg. Bridgm. 83. 


| As 14 H. 7. 
act of the party muſt be ſuch as neceſſarily makes ſuch a thing to - — 
be implied by the law, and that to be ſo neceſſary as that the act does furren. 
of the party cannot be, unleſs the act to be implied be alſo im- der to the 
plied to be done. Arg. Bridgm. 82, 83. in caſe of Robinſon v. OO 
Greaves. | | 55 Gran ado 
3. But when the act of the parties may be without any ſuch im- firk an at- 
plication, and the matter to be implied reſts indifferent, then it is implied by 
otherwiſe. Ibid. i the law ; 


for otherwiſe the ſurrender can take no effect. And 5 Rep. fol. 15. if a parſon makes a leaſe to the 
patron, who grants over the leaſe, this does imply a confirmation of the leaſe ; for otherwiſe the grant 


| | 497 J 
4. Where a corporal act has 2 efes, the one proper and natural, Fam. 433. 


and the other improper and legal, the act ſhall never enure to the EEE 
improper effect without declaration; as when a man may revoke |. in ea ot 
a deed by gift of a ring, &c. here, if a ring is given, the proper Hardwin v. 
effect is the alteration of the property of the ring; but the im- V*2** 
proper effect is the revocation of the uſes, which it cannot enure 


to without a declaration for what purpoſe it was given. So of 


Hunting or hawking in land, it gains no poſſeſſion, &c. per 


Whitlock J. Lat. 106, Hill. x Car. in caſe of Warner v. 
Hardwin. g | 5 | 


For more of Att in general ſee other proper titles. 


Adio ni- 
| hil aliud eſt 
quam jus 
proſequendiĩ 
in judicio 
quod alicuĩ 
debetur. 2 
Inſt. 40. 
cites Bract. 
ib. 3. cap. 
1. fol. 98. 


FF wy 


* Attons [Qui tam, &c.] 


(A) Tam pro Domino Rege quam pro ſeipſo. 


Lr. THO. Molyneux ſued tam pro rege quam pro ſeipſo againſt 
Þ Hugh Berewicke, for that whercas he was indicted and 


arraigned of felony before the defendant, unde protulit cartam regis 


pardonationis, quam defendens noluit allacare, dicendo quod the king's 
writ nihil ſibi valeret, and then impriſoned him, and threatened 
to hang him ii, ſubmitteret Henrico duci Lancaſtriæ, and become 
bound in a ſtatute merchant to the ſaid duke in 3201. where- 


upon the defendant ſubmitted himſelf, and is pardoned. Hill. 27 E. 3. 


tisñed, an 


B. R. Rot. 42. Z | 

{2. If A. recovers againſt B. in debt, and thereupon outlaws 
him, and afterwards upon a capias utlagatum the defendant is taken, 
and reſcued by a firanger, A. ſhall have an action upon the caſe 
tam pro domino rege quam pro ſeipſo againit the ſtranger. 
Mich. 11. Jac. between Lane and Stamſbaul adjudged.] 


aftion lies tam quam; for ſuffering one outlawed to eſcape, is in contempt to the queen, as well as in 
prejudice to the plaintiff, Cro. E. 877. pl. 3. Paſch. 45 Eliz. B. R. Eden v. Loyd, 


B.Damages, 
pl. 65. cites 
Br. Premu- 
gire, pl. 7 
Cites S. . 
Br. Prero- 
gative, pl. 
48. cites 
S. Comme 
Thel. Dig. 
28. lib. 2. 
cap. 4+ (bis) 
. t. cites 
27 E. 3. 83. 


8 a 


writ of treſpaſs was maintained for the king, and a collector of 15th for the king, of aſuult 


3. Attachment upon prohibition upon the flatute of præmunire was 
brought by the king and his incumbent, for that the defendant 
had brought bulls of excommunication from Rome. Br. Joinder in 
action, &c. pl. 29. cites 21 E. 3. 40. 


4. Treſpaſs was brought by the king and by J. N. his chaplain, 
for a treſpaſs dane in the palace of Mgęſtminſter, in preſence of the 
king and of his juitices, and in contempt of the king, and con- 
trary to his protection, to the damage of the plaintiſf. And fo ſee 
that the king and a + ſubject joined in action; but it ſeems that 
the chaplain ſued pro rege & ſeipſo. Br. Joinder in Action, 
pl. 57. cites 27 Aſſ. 49. 


and baitery, 


and menace, &c. done ts the collactar in collecting the king's meney. I hel. Dig. 28. lo. . cap. 4. (bis) 
ſ. 2. cites 27 Aſſ. 11. | | | | 

So a writ of treſpaſs and contempt was brought in B. R. fir the king and an eſcheater of the king, 
againſt a common bſtier becauſe the chamber of the eſcheator, in travelling towards London in the bufineis 
of the king, 20 broke open in the boſtery, and bis gecds taken and caitied away. Thel. Dig. 28. lib. 
2. cap. 4. (bis) ſ. 5. cites 42 All. 17. ENS | 
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5. A bill was alſo maintained for the king and the party in 
B. R. where the defendant had a precipe quod reddat pending 
againſt the party now plaintiff with the king, and had made an 

1 aſſault 


15 in 


was 
ant 
in 


lain, 
the 
con- 
» fee 
that 
tion 5 


aiteryy 
. (bis) 
e king, 
zufinels 
28. lib. 


ty in 
nding 


ide an 


aſſault 
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a ault and battery, and menace ts the party in coming lo the cont avith 
is evidences and charters, lo anſwer to the defondant, &c, in deſpite 
of the king, &c. Thel. Dig. 28. lib. 2. cap. 4 (bis) 1 3. cites 
30 Aſſ. 14. 

6. One Brabſon and ene e an afſiſe at Wincheſter anninſl 
one R. which R. carried awvay the feme of the plaintiff before the 
dior of the caſite (which was of her aſſent) with him, and the 
baron would have taken his feme, and R. would not ſuffer him, 
but laid his hands upon the baron and reſcued the f-me, &. upon 
which the baron ſued a bill for the king and for lasfolf againſt 
R. before the ſame juſtices, of this allault i the preſeuce of the 
Juſtices, in difturbance of his ſuit, and the carrying away the 
ſeme, &c. in deſpite of the king and his juſtices, &c. and this 
bill was maintained. Thel. Dig. 28. lib. 2. cap. 4. (bis) 1. 

cites 39 Aſl. 1. 

7. Action tam quam was o brought upon the ſialute of Minton, 
amends not being made by the hundred, nor the robbers taken, 
and iſſue being found for the plaintiſſ, he had his zn 
Bendl. 122. pl. 157. Hill. 4 Eliz. Hooker v. Bond & aP | 

8. In a decies tanium the writ ſhall be in the tam Guam 3 per Dal. 66. pl. 
Dyer. Mo. 64. in pl. 175. Trin. 6 Eliz. 30. | 

9. In an action on the caſe for ſing in the admit ally for a thing Dal. 66. pl. 


done at land, the action ſhall be in the tam quam; per Dyer, who 3% 


ſaid it was lately held fo: for in this and the caſe above, the 
action was upon a contempt, and not for a duty. Mo. 64. 
pl. 175. cites Powtel's cafe. 

10. Action tam quam was brought for a tall of an inha- 
bitant of a town diſcharged, as ſuppoſed by tenure in ancient de- 
meſne; and the action being brought by the pars gravata, the 
queſtion was whether it was well brought. Sce 2 Le. 190. 
pl. 240. Trin. 28 Eliz. B. R. Leiceſter (Toven's cafe.) 

113 . . . I. enacts, that no perſon at any time 
bejere ordered by any of the queen's courts for any miſdemeanour, not ta 

purſue any perl ftatute, fhall ſue upon the ſame, unleſs he be the party 
2 

S. 3. Provided that this act ſhall not reſtrain aa h cfficers as have 
lawfully uſed to echibit informations. 

12. In debt upon the ſtatute of 2 E. 6. for not ſting forth But where 
tithes, the action was brought tam quam. Exception was taken, #2 © el 
becauſe the king, cannot have any benefit thereof, and that the was n 
ſtatute gives it only to the parties grieved. The court held this upen 3 7 
à material exception, and ordered jude ment to be ſtayed. Cro. ke it 
E. 621. pl. 11. Mich. 40 & 41 Eliz. B. R. Johns v. Carne. 


was attrmed 
to be good; 


for the Zing is te have RAS Het. 121. Mich, 4 Car. C. B. Luvered v. Uh. 


7 


13. When any fatute prohibits any thing, &. if any impleads 
another [contrary to fuch ſtatute] by 977 7h. 7 be in a legal corrje of 
proceeding, yet the Party grieved fall have attic! upon "the ſtatute 
againſt him that ſues contrary to fuch ſtatute, 7hor7gh the words of © I99 } 
the flatute do act give any action to the party; for this.is a thing con- 

Vol. I. Q | ſec quent 
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ſequent to, and implied 1 in every thing prohibited by any ſtatute, 
| 10 Rep. 75. b. in the cate of the Marfhalfea. 

But per on 14. Where a /atute prebibits a thing, but adds penalty, ac- 
Ch. I. where tion lies for doing againſt the prohibition of that ſtatute z but 
A Cera. n e- ( | 
mtr is ziven ſuch action mult be brought tam pro rege quam pro ſcipſo, be— 
by 2 Gatute Cauſe in ſuch cafe the king is to have u fine. Cro. 5. 124- Þi 6. 

to tds party Mich. 4 Jac. B. R. in caſe of Lady Waterhoule v. Dawde. 


grie+ cd, he 
needs no: join the king; for it is like a priv ate e act, only for his den 3 Salk. 7. Anon. 
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Cro. J. 360. 15. B. was taken in execution by a cap. utlag. at the ſuit of A. 
pl. 22 S. C. and the Heri /uffered him to efc ape ; upon which A. brought an 


accord! aglv. 


8. P. Pech. action on the caſe againſt the ſheriff, and declared tam pro, &c. 
42 Eliz.Cro. quam pro, &c. and ſet forth as before, and plaintiff had a ver- 
E. 877. dict. Exception was taken becauſe the action was tam quam; 


EnEx v. 
I. „ for it ſhould have been in the name of A. only; but it was an- 


Hi tho" it Twered, that being taken by cap. utlag. the permitting the eſcape 
de sda, be- is a contempt to the king, and that it is the uſual action in ſuch 


eee. though the party ſhall have all“ the damages; and it was 


uam. yet adjudged accordingly. Roll. 285 78. Mich. 12 Jac. B. R. Barret 
e „. . indſcomb. 
fre — e 
en'y, withont naming the King on an cſcane of one condemned in debt, and outlawed after judgment, 
and who was removed into the King bench by habeas corpus from Glouceſter, though it was objeeicd 
that he never was taken in execution, and that he ctzaped after 2 years impriſonment, and that tile 
action for (uſfer; ng an outlawed perion to efcare thou! be brought in the tam quam; for it was held 
that be may brin z his action of debt for <vhat te hath /:/. Aud it was ceitified by the prothonotary, 
that the Pr er 42 are both ws 4h and to 2djudr-d for the p; !aintiff. Cro. jo 6195 620. (bis) pl. Gs 
Mich. 19 ſac. B. R. Moor v. Sir Geo. Krynolis. Br.dgme 6. S. C. ſays it was objected, 
that the declaration vs inſufñcient, becauſe it was not tam quam, it being 2 contempt to the king; 
but a precedent being ſkewn between the | ciNg and ö where the declaration was for the party 
only, and all the prothonotar;e; certifying that the great part of precedents in C. B. for the party 
only, it was adjudgcd good either Way. S. V. was adjudged in C. B. accordingly, and afterwards 
armed in B. R. and upon appeal to the Hufe ol Lords athrmed there likewiſe, ad chiciy upon the 
authority of the caſe of Moore and Reynolds, as the reports ſays. Wms. s Rep. 685. 693. Hill. 1728. 
Throgmorton v. Church. REES 

S. P. by 3 Judges; but Popham ſaid, th this is de gratia & nn de jure. Telv. 19. Mich. 44 
— 25 Eliz. B. KR. Jennings v. Hatle „ „ 909. Jenn: RgS Vo Harley, S. C.———-Arnd 

Coke he! id, that in an action * the | rarute d / 2rdal 1 marratum, though it be broug ght 1 in the tat 
quam, pet! the party fall have all the Fe s tound, and that the king is joined for honour and con- 
formity. Rc l. Rep. 73. ut ſup. 


Hob. 209. 16. Action tam quam hes againſt a ſheriff, who having a capias 
Ty * * oY > V - 1 — * 
Pl. s 6.8. O. utlagutum again/? 7 8 . delivered to him, and ſceing J. 8. eie 


but the point i - . | | # 
P execute it, t! ouch reqsired, but ſuffered him to go at large, 
quam docs and returited nen off inventus, in deceit of the king and prejudice 
Pf the party. Achudged and affirmed in error. Cro. J. 5 32. pl. 


— n. 22. 
alan 16. Patch. 17 Jac. B. R. Parbhurſt v. Powell. 

v. Powell . 
5. C. fays, the ſheriff was deln in company of the faid J. S. afterwards within his bailywick, and yer 
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be returned non et in- bat does not mention the 3 being tam quam — PBrownl. 12. S. C. 
but the dem quam does not RAR Cars Jenk. 332. Pl. 64. ſays, the king and party may well join, 


but in this cale the king may be omitted. S. C. 5 Arge Wrmis. Rep. 091. 


„ . For 17. IF an action ke brous t upon the ſtatute de ſcandalis mage 


=uriarn bY ati, it may be in the tam quain; per Huttog. Het. 122. Arg. 
by the act, in caſc of Luvcred v. Owen. 

which is the 

ground of the adtion; per Hon Ch. J. 3 Sa'k. 7. Aten. 


13 . 18. In 


Ine n 
£ 8 * 
3 ere. e 
eee 
r 
doc. ON : 


Actlons [Qui tam, &c.] 


18. In action upon 14 & 15 H. 8. cap. 5. exception was taken 


that the college cannot join with the king in debt, and that neter 


the patent“ nor the ſtatute which confirms it gives an action of 
debt ; ſo that in this caſe it ſhould have been an information tam 


pro domino rege quam pro ſeipſo; but the court held, that geht 


ties as well as information, as well as on 2 E. 6. cap. 13. which 
gives no action, and judgment for the plaintiff. 3 Keb. 672. pl. 
40. Trin. 28 Car. 2. E. R. the College of Phyſicians v. Needbams 

19. It lies for indicting a man in a foreign countr . Per ! lolt 
Ch. J. 3 Salk. 7. Anon. 

20. But in ſome caſes, as upon the ſtat. of hue nd cry, and 
the itat. for not appearing as witnets, being ſerved with a ſub- 
puna, the party may Either bring debt or caſe. Ir he bring debt, 
he mult ſue without the king, for the debt is not due to him but 
to the party grieved z but if he bring an action on tlie caſe, he 
muſt ſue in the tam quam, for the ation founded on the tort 
only, and that is to the king as well as to the party, per Holt 


Ch. J. * 7. Anon. 


(A. a) Tried where, and by whom. And how. - 


Fs SISE againſt B. and J. 3 ple. a ville inage, and the 
writ by this abated where the plea was fue, and made by 
conſpiracy of B. and cthers 3 and therefore the plaintiff in the 
aſſiſe immediately brought bill of conſpiracy thereof before the guftices 
of offije, becauſe they conſpis ed to make F. plead the falſe plea where 
J. before qwwas frand, and the bill was qui tam pro domino rege 
quam pro parte; and the defendant was compel. ied to pleads 
who ſaid not guilty, and was found guilty ad damnum 201. for 
the delay, and was committed to the keeping of the therut, Br. 
Bille, pl. 19. cites 26 Ail. 62. 

2. 18 Elia. 5. Furies not compelle, to appear at Weſtminſter, 

Juſtices of alliſe, and juſtices of peace in their quartes be Hus, are 
impoauered to hear and determine all effences aga:1 af this act. 

Provided that it fhall be erg for any per/on grieved by mainte- 
FNC, champe! ty, vu ging of titles, or b bude. „ {0 pr fe cute their 
furts as heretofor 21 

Nor jhall this Sratute reſtrain any, Ves op body politic or corporates 
to whom any fer, eture, penalty, or wi 1s ſpecially given by any Aa- 
tute ( and not generally to any perſon that will fur ) but fuch Pe ren, 
Wc, ts whom any ſuch 7s ſpecially given, may proſecute as het etofores 

Nor to extend to officers of record. 

3. 31 Eliz. cap. 5. /. 2. enacts, that in any declaration or in- 
formation to be exhibited, the FA ner again)? any penal ſtatute ſhall nat 
be laid to be done in any other county but aber thi e oat 
truth done ; and every deferdont in ſuch action or i- * may 
traverſe that the offence was commilted in the county ; <vhich being 
rried for the defendant, or if the plaintiff be therein nomſuited, the 
Plaintiff ſhall be barred. 


Put though 
this Natute 
reſtra.ns 
common in- 
formers to 
bring their 
action only 
in the proper 
county 
where the 


offence was gone, yet it extends not to the party grieved ; for he not 1 mmon informer, Cro. E. 
4 


* 


645, 


* 201 |  Aftions [Qui tam, Kc. 


645. pl. 53. Mich. 40 & 41 liz. B. R. Allen v. Stear. Debt upon the ſtatute of embracery 
was broup ht in the county of C. the defendant pleaded non debet, and it was found that the embracery 
was in the county of B. The whole court held that the bill ought to abate by this ſtatute, the ſame 
being in the negative; and when it appears to the court that the action is brought againit the form 


reof, the dill ought to be abated, though the defendant took no advantage there by pleas And ad- 


udged accordingly. Cro. F. 725. pl. 3. Hill. 42 Eliz. B. R. Pomfreit v. Brownlall. —— —But in 
an information for tranſporting raw hides, the fact was laid to be done in Middleſex, whereas it was 
done in Devon, the defendant pleaded not guilty and judgment being given for the plaintiff, the ſame 
was affirmed by opinion ot the judges, becauſe the matter in fact did not appear ® to the court by the pleaz 
ſo th when he pleaded, withont excepting or pleading to the information, the judges cannot take co- 


nufince of the truth of the matter in fact; fo that though the words of the ſtature are negative, yet they 


all be conſtrued reaſonably, viz. if the matter be not pleaded, the defendant cannot take advantage of 
it; and this aprears by the words of the ſtatute. 2 And. 1 80. pl. 103. Mich. 44 & 45 Eliz. before 
the lord chancellor and wreaturer in the — chamber, Bankes v. Hudſon. 
21 Jac. 4 . fo Zo» 


S. 3. Provided that this act ſhall not extend to any ſi eh officer as 


Bas uſed to cxhibit informations. 
6. 4. And prev ided that this act ſhall not extend 10 the laying any 
re concerning champerty, buying of titles, or extortion, cr for de- 


. the queen of any ty, Sc. or fer u ufury, er for any of= 
fence tm any Banur again/t ingraſſing, regrating, or foreſlalling, where 
the penalty ſhall be to the value of 20 l. 


S. 7. All fruits upen any. flatute for uſing of any unlawful game, or 


28 1 N © fer not uſing of any lawful game, or for not having bowws and arrows 
. 4. does eccerding 4 law, er for iſing any art or myſtery in auhich the 


not give the party has not been brought up, ſball be ſued in the quarter- fe Il ang, Or 
m___ iſes of the ſame county, where the offence ſhall be committed, er in 


oceed a- 
Sink per- the Fleet. 


ſons uling trades not having been avprentices; agreed per cur. notwithſtanding it was urged that the 
ſtatute 31 Eliz. cap. 5. which wi ills, that informations and actions upon penal ſtatutes ſhall be brought 
in the proper counties, and names ſites, ſeſſions, lects. But to this the courts upon reading the la 
words of the ſaid ſtatute, antwered, that this is intended of other offences there, whereof icet had conutance 
before, as of butts, and bows and arrows, &c. And the court directed, that weh aliens as uſed trades, 
not having been appreatices, ficuld be preſented at en, or in this court of B. R. Sid. 289. pl. 4. 
Trin. 18 Car. 2. B. R. Amy v. Bennet. 


% 


+ Theſe 4- Inforniation on a ſtatute does not lie in 2 cont of preponvders, 


m—_— N nor efore / #* tie 2 of peace, nor in the COUNTS of Hebung 60 fy rates hut 
ute or 4 
& 5P.&M. only in the court s of record at NE Is r, notw ichſlanding tue 


intend the e . words, that in all the king's + courts of record, Sc. Mo. 


garde lig 41. pl. 581. Mich. 37 & 38 Elz. C. B. Anon. 


mirfler on y, and {© a re overy had in 7,uilow court on a plaint upon that ſtatute, for uſing a trade, not 
having deen apprentice for 7 years; and therefore the judgment was reverind. Mo. 595. pl. 827. 
Intratur H:iil. 38 Fitz - Cregory V. Blaſhf. felld. 6 Rep. 19. b. 8. . by Le e RAImic ot Gregorie's 


caſe, acccri;ngly. 

Inform tion in Bury, upon the ſtatute 5 Ils. cage. 4. for uſing a trade, not being an app rentice to 
it for 7 yea: The plaintiff Na ad judgment t, and it 1 7: afterwards "alli zned for error, that informations 
upem penal atutes ought to be brought in one of the Hurts at Weſtmintter, and not eilewhere, unleſs 
it is otherwiſe exprefsly provided by lome ſtatute. And cf that opinion were Gaudy and Fe 1 the 
other juſtices being abſent; and reverſed the judgment. Cro. E. 737. pl. 7. Hill, 42 Eliz. B. R. 
Barnaby v. C dale. Put ſce now the ſtatute of 21 lac. 1. cap. 4. — 5 in an inform: ation f r 
exercifing 2 trade contrary to this ttatute, judgment was given in the court of Guildhall before the mayor 
London. Firor was brought, and error aſtigned was, becauſe the information was brought in London, 
whereas this being a penal law, it ought not to have been ſued but in the king's courts at Weſtminſter, 
where the king's 1ttorney is to acknowiedge of deny; and therefore not ſuabie there. The judgmcat 
was zeveried, Cro, |. 535%. pl. 5. In. 17 Jace B. R. Miller v. Regem. 


$. 4 nerced g. Where 2 fatute limits ſuits by an informer qui tam to other 
bl. 73. Hit. courts, yet any one m iy, by cc on!truction of law, exhibit an inform- 
36 Elie. ation in t. g. ver for the re PRI the uſe of the king. 
— þy 2 Hawk. . C. 268. oa; p. 26. . 25. 
ws 6. Inform- 


But tice ſtatute 


7. 


Actions [Qui tam, '$&&c.] 

6. Information upon the ſtatute of 5 Eliz. becauſe he uſed the 
trade of a ſpurrier in London, not having been apprentice in that 
trade by the ſpace of 7 years. After verdict exception was taken, 
becauſe by the ſtatute of 31 Eliz. the information ought to have 
been brought before the juſtices of peace where the offence was com- 
mitted, and can not be brought here, nor other of the king's 
court. And of that opinion were Fenner, Yelyerton, and Wil- 
liams; but they would adviſe, becaule * it was a common cate, 
and concerned many informations. Cro. J. 85. pl. 9. Mich. 
3 Jac. B. R. Kenn v. Drake. 


* 202 


S. C. cited 
Cro. J. 179. 
Trin. 5 Jac. 
in caſe of 
SHOYLE v. 
TaYLok, 
and the pre- 
cedent 
ſhewn be- 
tween 
DEAN AND 
Da AE, 
Paſch. 3 
Jac. Rot. 


1 50. for uſing the trade within the pariſh of St. Clements, and it was adjudged that it well lay; but 
it was ſai! that there was not any queſtion in that cafe, becauſe the offence being in Middleſex, and 
B. R. fitting in Middiefex, they had the power of the ſeſſions intended within the ſtatute ; but the 


court held it to be all one, wherefore it was adjudged accordingly. 


By the ſtatute of 31 Eliz. cap. 5. 


it is enacted, that effences againſt the ſtatute / f 5 Elix. ſpall be inquired of only in the Mons of peace, 
affiſes, er lects within the leunty where the oſtences are committed, & nen att6; extra comitat; 19 as this 
information upon this ſtarute, in this court, is not maintainable ; and of this point the barons were in 
doubt. But it was afterwards reſolved, upon conſideration of the ſtatute, that the information well 
lay; for the intent of the ſtatute was, that for ſuch offences men thould not be drawn out of the 
county. where the offence was committed; and although the ſtatute mentions that the ſuit ſhall be for 
them in ſuch courts there named, yet it is not in the negative, (and nat in any other court) but not in any 
other county 5 and this being a ſuit for the king, and in this court proper for him, this information is 
well maintainable, and to it was adjudged. Note the principal cafe was afterwards affirmed in a writ 
of error. Cro. J. 173, 179. pl. 17. Trin. 5 Jac. in the exchequer, Shoyle v. Taylor.——ln an 
information for uſing the trade of a baker, it was inſiſted that by the ttatute 31 liz. it cught to be ſued 
and tried in the ſame county at the quarter-ſefſions or allile, and not in any wite out of the county; 
and of ſuch opinion was the court. Hob. 327. pl. 399+ Trin. 18 Jac. Nevil v. Yarwood.——lt is 
lufficlent if it be laid in the proper county. Mo. 886. pl. 1245. Hill. 14 Jac. Daviſon v. Baker, 
In an information for uſing the trade of a brewer, and an exception was taken, that by 31 Eliz. cap. 5. 
it 0ught to be brought ar the quarter ins. But per Aſtry, it was lately adjudged in this court, that 
it was we'! brought, here; and the court over-ruled the exception. Comb. 62. Mich, 3 Jac. 2, 


B. R. the King v. Gibbs. | 
7. 21 Fac. 1. cap. 4. J. 1. enacts, That offences againſt any he- 


nal flatute, for which any common informer may ground any popular 
action, c. before juſtices of alſize, nift prius, or gaol-delivery, juſ- 
tices of oyer and terminer, or ziiftices of peace iu quarter-ſeſſions, ſhall 
be ſued by way af action, Wc. before the jujlices of | affi "a 714. prius, 
oyer and terminer, and gazl-delivery, or before the ju Faces of peace of 
every county, city, borough, or torun corporate, and livers 5 herein 
uch offences ſhall be committed ; and the like proceſs in every popular 
ation ſhall be had as in an action of treſpaſs, vi & armis ; and all 
informations, &c. either by the attornez-general, or by any efjicor, 
common informer, or other perſon, in any courts at W. eſTmunter, for 
the offences aforeſaid, ſhall be void. =: 

S. 2. In all informations, Wc. in any ſuit, either by the king or 
any other, for any offence againſt any penal fratute, the offence hall be 
laid in the county where ſuch Hence ao cohimitted : and if the de 
fendant pleads that he caves nothing, or that he is net guilty, and the 
plaintiff or informer ſhall not both prove the offence, and that the Jams? 
offence 1was committed in that county, the defendant fhall be fund 
not guilty. : | 

S. 5. This af ſhall not extend to any information or action againſt 
popiſh recuſants, or againſt thoſe that [hall not frequent the church, 
and hear divine ſervice, nor for maintenance, champerty, or buying of 
titles ; nar for defrauding the king of any cuflam, or for tranſporting 


of 


If a penal 
law gives 
liberty to 
ſue for the 
penalty by 
in frmation, 
deckt, Flaint, 
&c. in any 
court of re- 
cord, reloiv- 
ed that this 
is in any of 
the courts 
at ſimin- 
ſter, thera- 
fore on thuſe 
laws, (viz. 
penal laws) 
11{vrmation 
may be ſued 
at Wed mine 
ter, and is 
not reſtraine 
ed. by 21 
fac. 4. For 
no inform- 
ation by 
common in- 
tor mer m 'y 
bo 0 r ght 
betaie u- 
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202 Adtions [Qui tam, &e. ] 


ticesof of gold, filver, ordnance, powder, fhot, munition, wool, 4awool-fellr, 
— juf- or leather. ; h 
tides of al- 


ſite, or jullices of oper and terminer. Jo. 193. pl. 3. Mich. 4 Car. B. R. 

If any penal law gives prewer : jitters of face, of alliſe, or of oyer and terminer, t hear and 
determine offences again the fituie, and ſays no more, this is by way of inditment, and not by inforna- 
wor, d , Or plaint, unleſs his was {pc:.at'y rameds Ibid, 

Though a ſpecial clauſe ber zH upon the ſtatute by bil, Ppiaint, debt, or information againſt offenders 
againit any itatute, vet if he de indicted for this betore juitices of ailiſe, oyer and terminer, or peace 
in this caſe the ic, my Se renewed t2: B. R. and there tried by niſi prius. Ibid. 5 
Upon pen law in ZTadleer an information may be brought in B. R. though juſtices of peace, &c. 
have pow er to hold ple by information, &c. Jo. 193. pl. 3. Ihe reſclution upon 21 Jac. cap. 4. of 

al laws. | | | 

The ftatute 21 fac. 1. cap. 4. extends only. to acts made before that act, and vet to ſul ſegnent & of 
farlia est; per Bot Ch. J. who said that himielt and nine other of the judges were of that opinion. 
5 Mod. 425. Mich. 10 W. 3. Ann. — 8. P. 1 Sk. 373. pl. 14. Reſolved by the opinion of 
11 Judges, Hill. 10 W. 3. B. R. Hicks's caſe.— 12 Moc. 223. the KI N v. GALL, S. P. by 
Ho'c Ci. J. in delivering the opinion of 20 of the judges who met at Serzeant's Inn, and ſeems to be 
S. C. with 5 Mod. — And per Holt, Rookby, and Turton, it a ſubſequent act be made that gives a 
popular action, you mult in debt i2y it in the proper county, and tough the party go out of the county, 
you may proceed again him by 04 awry, | | 


203 J 


An inform- 8. An information qui tam, &c. was brought before juſtices of 


ee a, fer non-re/idence, upon the ſtatute 21 H. 8. but becauſe the 

the et, ſtatute gives it only in the King's courts, where there may be eſ- 
ef rnret- ſoign, wager of law, or protection, it was refolved, upon con- 
e ference with the other juſtices, that it lay not before them, not- 
being gr. wichſtanding 21 Jac. cap. 4. appoints that informations taken by 
_ wh inqueſt before juitices of aſſize, or of oyer and terminer, fhall be 
4 VS 4 


E. N. , determinable there; and judgment for defendant, Cro. C. 146. 
moved to pl. 26. Mich. 4 Car, B. R. Green v, Guy. ] 


quatfh it for . 
want of iyriſeifion ; but the court denied the motion, and cited 1 Sid. 152. for the diforence between 
rat. gui tam and ex cio. The Ch. J. likewiſe cited Paſch. 10 Ann. B. R. the Quzxx v. 
For rs, to the ſame purpoſe, where Ld. Parker ſaid, that information: ui tary are iu rature of civil 
„Alen, and that :te .nformer tas an iriiret, Paſch. 11 Geo. 2. B. K. Garland v. Burton. 


—— 4 In an action on this ſtatute for uſing the trade of a draper, 
RR”: after judgment tor the plaintiff, exception was taken becauſe it 
Mich. 5 Was brought in E. R. and not in the county where, &c. To 
Or. z. B. R. which it was anſwered, that though the original proceſs i ed 


in the caſe | * 5 . 
er Fizz Out of this court, yet the trial thereupon was in the county where the 


*. Bzoox, offence was done, and that the remedy intended by the ſtatute is 
in auch made uſe of by the trial in the county where the offence was 


ſe the of- * 3 
= 3 done. Roll Ch. J. told them he directed them to ſearch for pre- 


alleged to be cedents, which they had not done; but he conceived the ſtatute 

- rd not ſatisficd, which ſavs, that the party ſhall not be compelled to 
* 4 . | 

action on appear out of the county, whereas here he is compelled, and that 


the 5 Eliz. this is not helped by the verdia; to which the court agreed. 
nh Sty. 223. Trin. 1650. B. R. Nayler v. Aſh. 

originally | 2 

in B. R. which matter being moved in arreſt of judgment, the court agreed, that any cauſe of action 
for offence in Middieſex might be laid in B. R. but doubted 2s to this caſe 3; & adjornatur. 

Debt qui tam, &c. upon the ſtatute 5 Ez. &c. for exerciling the trade of a grocer, not being ap- 
prentice to it, after a verdict for the p'aintiff it was moved that debt would not lie in the court of 
B. R. becauſe itis enacted by the ſtatute 21 Fac. rap. 4. That ations prpular fpould be brought before 
ji e of affile, Sc. er ef the peace in their general quarter ſeſſioni, and not eije where , by which ne- 
ga ve ds the juriſdiction of the courts at Wettmintter is taken away ; but adjudged that ſince the ſat. 
5 E.iz. gives a remedy by action of debt, id ment, or infor mation, and fince actions of debt cannot 
be b:ougli before juſtices of ailite or ot the prace, therefore that ſtacute doth not - extend to ac- 

| £1018 
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tions of debt. Vent 8. Hill. 20 & 21 Car. 2. B. R. Barnes v. Hughes. Sid. 400. pl. 7 8. Co 
And per cur. the ſtatute of 21 Jac. was to ouſt the cou:ts of Weſtminſter of ſack actions or informa- 
tions as might be ſued ellewhere, viz. before juſtices of aſſiſe or of the peace, &c. as informations or 
indictments ; but ſuch actions as Cannot be commenced there, the ſtatute intended not to take away, as 
it muſt do, if they cannot be tued elſewhere than is directed by the ftatute 5 and orig nals In b 
never were returnable-betore juſtices of ailiſe, &c. and judgment for the plainuff, — —- Lev. 249. S. C. 
-aljudged accordingly. — In ſuch a caſe the court ſeemed to incline, that though an imat cannot 
be brought here, but muff be in the cc; unty, ac cording to the ſtatute, yet becauſe an action of abt can- 
nit be brought be for- the j: «ſtices of ever and ter miner, nor of the 7 PEACE, & therefore that leemet not tobe w thin 
the ſtatute 3 and ſo that it had been formaily adjudged between Hus and BAKN ES. Sed adviſare 
vult. Freem. Rep. 377, 378. pl. 491. Mich. 1674. Nicholls v. Cottrell. 2 Lev. 204. eites 
Nichols and Cochinell, S. C. as adjudged in time of Hale Ch. J. that the action muſt be brought ir. the 


proper county; and thereupon in the princip2! cate there of Craryev, EpGrcomBe, on the S. P. 


Mich. 29 Car. 2. B. R. the court ordered :t to be put into the paper. S. C. of Clapp: v. Edze- 
combe cited by the reporter Lev. 249, 252. ſays the court there were of opinion contrary to the caſe 
of Barns v. Huzghs, S. P. and S. C. cited, but 1 2 withitanding that caſe the c 3 ta d they would 
hear arguments. Vent. 364. Paſch. 24 Car. 2. B. R. Curtis v. Inman. 5 Mod. 2:5. cites the 
caſe of Nichols v. Cockeril, as adjudged Paich. 27 . 2. in B. R. for if debt will ie e here by a com- 
mon informer upon a penal law, the ſtatute of King James the Firſt will be wholly avoided. -—= But 
Trin. 29 Car. 2. an action of debt on this ſtatute for exereiſing a trade in London, not having been 
apprentice 7 years, wes laid in London, and brovght in C. B. and tried at the niſi prius, and the defend- 
ant had a verdict; and now the plaintiff, to preyent payment of coſts, objected that this action would 
not lie in any of the king's courts at Weſtminſter upon this ſtatute, bec: zuſe by the ſtatutes 31 Elz. 
and 21 Jac: all informations upon penal ſtatutes muſt be brought before juſtices of p-ace in the county 
fat was committed. But the court were clear of opinion, that the courts of Weſtminſter- 


where t 


hal! have a concurrent ju..tdicton: with the juſtices ; and ſaid it had been often fo reſ,lved. 2 Mod. 


246. Foreit qui tam, &c. v. Wire, —— And Paich 1691, in debt upon the fame ſtatute for exerciting 
the trade of a baker, it was refolved per cur. that ſuch ain as di not lie bef re 7:/fices in the c wit y 
may be brought here; for the deſign of thoſe Ratutes was not fo much that actions ſhould be begun in 
the county as that they ihould be tried there. treem. Rep. 524. pl. 721. Denton v. Wilſon. So 
where debt upon the tame ſtatute for u/ing a trade in Brie, wa, br:: b. n C. B. ard id nit pr u 
in Hriſtil, it was moved that the action ſhould have been br ought at the afliſes at Briſtol in the proper 
counry, by the ſtatute 21 Jac. But per cur. debt cannot be. brought-before juſtices of aſſiſe, therefore 
the ſtatute cætends nut to afirns of debt; and atterwards, upon conference with the juſtices of B. R. 
judgment was given abſolutely for the plaintiti. 3 Lev. 71. Mich. 33 Car. 2. C. B. Raynor qui 
tam v. Fittler. And 4 Mod. 158, 159. Mich. 4 W. & M. in B. R. the KING and NN v. 
Hicxs, is, that debt <vill lie upon the ſtatute 5 Eliz. cap. 4. in Middleſex, Hengb the »fonce vat done 
in Cunil erland, becauſe the ſtatute of 21 jac. did nt intend to deprive the courts of Weſtmintter of 
ſuch actions, but only of thoſe which might be brought before juſtices of aſſiſe or of the peace. In- 
formations may be brought before tliem as weil as in B. K. but debt cannot. ——Put Mich io W. 3. 
Holt delivered the opinion of ten of the Jude: s, who met at SerJea: it's Inn upon fume queſtions upon 
ftar. 21 Jac. Cap. 4. that action of f debt ius nat on the 5 Alix. cap. 4, or any e ele by a rome 
mon informer in @ foreign county, but is taken away by the a8 of 21 Jac. but it the fact was come 
witred in the county zv here B. R. fits, then it may be brought in B. R. but not otherwiſe; and denied 
the cafe of BarxEs AND Hugns, 1 Sid. 4c. 1 Vent. 8. to be law. 12 Mod. 223. the King v. 
Gall. —Carth. 465. S. C. which was an information by the attorney generat on the 5 & 6 E. 6, 
cap. 14. for ſelling cattle alive, within five weeks after buying them, the court, on reading the ſtatute 
and 21 Jac. held, that it being clear the defendant might have profecuted at ſeſſions indietment on the 
Nitute of E. 6. this caſe was reſtrained by the exprets word of 21 Jac. it being an information by the 
attorney general ; and that it had been always ruled that 21 Jac. gives no new jaritdiction to qu, tices 
of peace, or of oyer and terminer, &c. wlere they had none before, and ſo extends not to penat laws, 
which can be proſecuted only in tac ſuperior courts at Weſtminſter; and the opinions in the baaks, that 
debt on a penal law will | | lie in the ſuperior courts, are founded on this reaſon, becauſe no ſuch ac- 
tion can be commenced before the ſeſnions, or niſi pcius, or oyer and terminer; and the information was 
guaſhed, ——=1 Salk. 372. pl. 13. S. C. 
+ 5 Mod. 425. S. P. accordingly, and ſeems to be S. C. 8. P. relolved by the opinion of 11 
Judges» 1 Salk. 373. pl. 14. Hill. 10 W. 3. B. R. Hicks's caſe. | 
5 * [ 204] 
10. In debt by a common informer, on the 23 H. 6. cap. 10. boy 370. 
againſt a bailiff for taking 5.5. Gd. on ai arr oA ona bond. After 
verdict for the plaintiff it was moved, that by the ſtatute 21 Jac. S. C. Holt 


cap. 4. it ſhould have been brought i in the county where the taking Ch. f. faid 


. It was ad- 
was, whereas the taking was in Buckinghamſhire, and the ac- judged in 


tion was brought in London. e 5 Mod. 225. Trin. cafe of 
Barxs v. 


8 W. 3. Newnham v. Lun, 
Huchks, 


that debt lies in this court, and was ſo adjudged f 1205 in the exchequer; that indeed L.d. Hale aljudg od 
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it otherwiſe in Nichols caſe ; but Holt ſaid it is not yet ſettled, -Et adjor natur. Nelſ. Abr. 
258. tit. Arreſt, pl. 4. cites 5 Mod. 225. that the plaintiff had Judgment, [but it is not fo there.] 
See pl. g. and the notes. 


(4. 3 At what Time SIR and what the Pro- 
ſecutor mult do to bring Action. 


1. 37 K. 3. . & CTS that . find ſureties. 
informations, Wc. ſhall be received or filed, 
unleſs the 11 informer mate cath that the offence ⁊uas committed in the ſame 
county, and within a year before the ſuit commenced. | 
2. 31 Eliz. cap. 5. .. 5. All ations, ſuits, indiments, or in form- 
atians on penal. ſlatutes, where the forfeiture is limited to the queen 
andy, ſhall be wag within 2 years after the offence, and not ofter. 
And all adims, . brougot for any forfeiture upon any penal fta- 
. Fute made, er to made, { except the flatute of tillage ) the benefit 
ac heregf is or _ be limited to the queen, and to any other that 
Dall projecute, Hall be brought within ane year next after the offence 
committed ; and in default of ſuch pri ſuit, the fame {hall be bi ought 
fer the queen qwithin two years after that year ended, 
. 2. Provided that ere a ſoorter time is limited by any penal 
friatute, the proſecution mr ſ? be within that time. 
An inferss- 3. Where the piaintiii is pars gravata he is nt ref{rained to a 
— gear after the offence committed, but ſuch reſtraint extends only 
Ehe. of to common * informers; per cur. 3 Le. 237. pl. 326. Mich. 32 


frauduleat & 33 Eliz. in the exchequer. Broughton v. Prince. 
| Conv=yances : | | 
by tae party grieved, thuwugh engt after ib» car, is good, and not within the ſtat. 31 Eliz. 5. For 
that is co be :ntegded of colamon Intoriners. Ny 71. Anon. Cites it to have been lo agreed in one 
7 den s caſe. . | 


205 
2 * 21 Jac. I. cap. 4. %. 3. FDI that no officer 5! receive any 
r Moe an, Sec, upon penal ſtatutes, until the informer hath firjt 


ung the 
trale of an token oath before fome of the judges of that court, that the offence was 
don cn aer, net committed in any other county than where, by the ſaid information, 


por ens ns Same is ſuppoſed ts have been, and that he believes the offence was 


an appren- 

rice, was Committed within a year before the information within the fame 

four i for | ; : 
the plained, county, 

Er, was brought becauſe it does not aprear that the fact was 4 within a year before the informa- 
tion, which by the ſtarute of 21 Jac, the informer was to be ſworn to, before his information 
was received ; fed non allocatur ; for it is no parcel of the record, but it is only a direction to 
the officer: that none hall be received, unlef: he be firſt ſworn, Cro. C. 316. pl. 8. Trin. 9 Car. 
B. R. non. 

So in an information againſt the defendant for, &c. the defendant pleads that the informer did not 
fevear bi: infrmation ; and reſolved to be no plea; for although the officer be puniſhable for taking it 
without ca: th, ſecundum ſtat. 21 Jac, yet the information is well enough without it. Freem. Rep. 
376. fl. 457+ Wh. . Garrett v. Baſcervill.—3 Keb. 363. _ 44+ Garter v. Baſkervi/l, 
S. C. 


Fg. An action on the ſtatute of 14 and 1 5 H. 8. cap. 5. againſt 
praciiſing phyfic in London without licence, was brought for 20 
months, and exception was taken that it was not within 31 Eliz. 
cap. 5. 1. 5. but the court held that this was intended of popular 
actions, and not vhere parties have intereſt, as in this caſe, but for 
p<r;urics, forgęrics, &c. and judgment for the plaintiff, 3 Keb. 

95 
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G72. pl. 40. Trin. 28 Car. 2. B. R. the College of Phyſicians 
v. Needham. 

6. In debt on the ſtatute 23 H. 8. [23 H. 6. cap. 15. J by a 
ranger for a falſe return of a parliament-man, the declaration was 
above a year after the bill, but the latitat ⁊vas taken out within the 
gear. Eyre J. held, that ſuch informer is not within the ſtatute 
31 Eliz. which extends only where the informer and the king, or 
the king only, is to have the penalty; and that the latitat brought 
within the year is a ſufficient commencement of the ſuit within 
the year, and that the latitat here is as an original. Gregory J. 
agreed to both points; but Dolben J. doubted its being within 
the 31 Eliz. the penalty being given ſevcrally to the king, and 
ſeverally to the informer, . Holt Ch. J. doubted if it ſhould be 
taken as a joint penalty for the whole; and held, that the la- 
titat is no commencement of the ſuit within the year, within 
the 31 Eliz. it being a penal ſtatute; that here the party might 
have ſued by original, and ſo at no prejudice, and that the 
treſpaſs in this caſe ſhall be accounted from the time of the 
offence to the time of filing the bill; but judgment was 
given for the plaintiff by the opinion of the other 3 juſtices. 
Comb. 194. Trin. 4 W. & M. in B. R. Culliford v. Blandford, 
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Show. 353. 
Calliford v. 
Blawford, 
8. C. a. 
cordingly, 
ſays the ac- 
tion was 
brought on 
the clauſe 
which gives 
the penalty of 
40 f. to the 
king, and 
401. more to 
the perſon 
choſen and 
not returned, 
or 10 any 
othey perſon 
as in default 
of fuch perſon 
choſen will 


ſue, 40 FA 


the party 
grieved ta 
bring bis ac- 


tion <vithin 3 months after the commencement of the parliament, and if he do not, then any other to have 


te action. 


And that Eyre J. held, that in this caſe the king has nothing of the penalty, and that the 


informer here is not within 31 Eliz. but comes in by default of the party grieved; that a common 


informer within the ſtatute is only where he is to have but part of the penalty. 


Where the 


party is to 


have the whole penalty, the 31 Eliz. limits no time, no more than it does to the party grieved, and 
ſo is not a common informer within the ſtatute. Gregory J. agreed, but Dolben J. doubted as to this 
point. Holt Ch. J. admitted, that if the king were to have nothing, this informer would be out of 
31 Eliz. but he thought that the king here was to have a part. Carth. 232. S. C. accordingly ; 
and Holt Ch. J. held, that where the penalty is given to the party alone, and none to the king, it is 
clearly out of the ſtatute 31 Eliz. the plaintiff had judgment, but afterwards a writ of error was 
brought. 12 Mod. 27. S. C. accordingly. — 4 Mod. 129. S. C. adjudged for the plaintiff ; 
and Eyre and Gregory J. held, that in this caſe by the party grieved not ſuing within the 3 months, 
the informer now ſtands in his place. —S. C. cited by Nevil and Powell J. that in error brought in the 
exchequer chamber, it was reſolved by the majority of judges then preſent, that where the informer is 
to have the whole penalty, the 31 Eliz. does nor extend to it, becauſe it is not within the words of the 
act, and penal acts are not extendible by equity. * But ſays, that Treby Ch. J. and Powell jun. J. 
were of opinion contrary to that judgment; for if the informer ſhould be bound when the queen is 
joined with him, he ſhould much more be ſo when he ſues by himſelf. Ld. Raym. Rep. 78. Paſch. 
8 W. 3. in caſe of Chance v. Ap ANS. And the reporter adds a nota, that Treby Ch. J. Rokeby 
J. and Powell bar. held, that for the ſaid reaſon the judgment in the caſe of Culiiford and Blandford 


ought to be reverſed ;z but Nevill and Powell juſtices of C. B. and Lechmere and Nevill barons, held the 


contrary. 
[206 

7. 4&5 V. I. 18. Informer to enter into a recognizance of 
201. to proſecute, Wc. ED. 

8. Upon view of 5 Eliz. 4. where a moiety of the penalty goes 3 Salk. 357. 
to the informer, a proſecution upon that ſtatute muſt be within a Pl. 5: 5+ C. 
year by the informer z but where it is purely at the ſuit of the 
queen, ſhe has two years, and where the penalty 1s diſtributed 
as moiety to the queen and moicty to the informer, and no pro- 
ſecution within a year, the queen has another year, and ſhall have 
all the forfeiture z per cur. 6 Mod. 220. the Queen v. Franklyn, 


Accor dingly. i 
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(A. 4) Writ and un How. 


Thei Dig. . DEBT of 40 8. the zit avne general, and the count was ſpe- 
7rS. kb. 10. cial, and i ETD 1 . (be Hou, 72 of 775 of pied ſhoes, &c. 


boos | \ con K that no fhoemaker . ul mare with pik 2 # nA leugib than 2 inches, 


S. G. upon pain of 20 7. win. 8 d. to the plaintiff who ſues, 6s. 8 d. 
Ius the warden of the cr: 5 and 65. 8 d. to the king ; and counted 
chat the defendant had made 3 3 pair of ſhocs with pike which 
paſſed this length, whereof action accrued of 40s. &c. and the 
count was challenged inaſmuch as it ought to be ½ tam pro do- 
#171719 rege quam pro gardiants illins artis, &c. & pro ſeipſo ſequitur, 
and not in his name oniv ; and the fame law in decies tantum, 
and the like where a ſheritf occupies his office above a year. And 
by 3 or 4 juſtices, the count is good, and the writ alſo, but per 
Danby Ch. J. the moſt ſure way is to ſay as the exception is 
taken. Br. Action Popular, pl. 5. cites 5 E. 4. 117 & 118. 

Br. Action 2. Note, that writ of debt upon the fatute of farms againſt a 
fur le Sta- 
eute, pl. 4. Prigſt, the writ ſhall not be quod reddat to the plaintiff the ſum, 
cites S C. but ſhall be quod reddat tam nobis quam parti; and otherwiſe it 


accordingly; 5 51. 1. ci 
222 ſhall abate. Br. Faux Latin, pl. 1. cites 27 H. 8. 23. 
he need not rehearſe the ſtatute in the writ ; but that if he does it is never the worle. Thel. 
Dig - 118. lib. 10. cap. 22. l. 13. cites S. C. —2 Hawk. Pl. C. 267. cap. 26. f. 21. S. P. 


Ys 


5. C. cited 3. A. brought an action againſt B. for ſuing, together with C. 


Y .- pare m the court of admiralty for a thing done upon the land upon the ſta- 


 adifference tutes of R. 2. and H. 4. and the writ was, ad reſpondendum 
where u tam pro domino regi, &c. quam A. reciting the ſtatutes; and in 


action is 
Funded vpn the concluſion of the recital he faid quod talis proſecutor in curia 
2 concempt, admiral incurr” pænam erga dominum regem & reginam nunc 101. 


or $291 and counted accordingly againſt . only, with a e cum predicts 
Penalty; for 
is decics C. preſecutus eff & implacitavit, viz. fi ngulariter., B. demurred 


zantum the upon the writ and count, iſt, becauſe the action was brought by 
ce king and the party jointly 3 2dly, becauſe it was againſt B. "only, 
. in the * 8 

tam quam; Where B. fimul-cura C. implcaded him. In this caſe was pro- 


and that lo duced the precedent of the lord Ricur's casH OF SWAN TON v. 


— er GILLET, Aus WILLET, where two were ſucd in the admiralty, 


foing in the and one only brought action without thewing the death of his 
1 companion, and “it was qui tam pro rege quam pro ſeipſo, &e, 
See D. 159. b. pl. 37, 38. Paſch. 4 & 5 P. & M. Pointell's 
the action caſe. | | | 

Wis upon 2 | | 

. contempt, and not for a duty; but that in action upon the ſatute of apparel, as the principal caſe 
there was, the action was given upon a duty accruing by fo Fiture, and the ſtatute made it ſeveral, 
viz. one part to the queen and the other to him that would fue and therefore he thought that in that 
caſe the writ ought not to be ad reſyondendum tam nobis quam to the party. Brown J. to the ſame 
purpoſe, but Waſh and Welton J. denied it. Mo. 62, *hs ple 175. Urin. © Eliz. Anon, Dal. 66. 
pl. 30. S. C. . 


* : , 
[ 207) 4. If an information contains ſeveral * againſt a ſtatute, 
and ſame of them be well laid, and others defective, the informer 
et. : | may 
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may have judgment for ſo much as is well laid. See Cro. J. 
104. pl. 40. Mich. 3 Jac. B. R. Woody's caſe. 
The plaintiff in an information demanded the moiety for him- 

Fels, but ſaid nothing of the king's moiety. Exception was taken 
thereto, but diſallowed ; for all the precedents are ſo, and the 
informer put firſt to pray his own moiety. Jo. 156. 157. pl. 1. 
Paſch. 3 Car. B. R. Bedoe v. Alpe. = OO | 

6. In debt on a penal ſtatute the writ was precipe L. quod red- In“ action 
dat nobis & S. qui tam pro nobis quam pro ſcipſo ſequitur, &c. The ee 
defendant pleaded guod ipſe non debet prafato S. qui tam, Oc. nec 5 of 
 aliquem ande denarium in forma qua, Sc. It was objected, that prace on the 
the writ and declaration was not anſwered; for that the plea ee 
ſhould have been as the demand is, viz. quod ipſe non debet which . 
dicto domino regi & præfato 8. qui tam, &c. which the court 7 1. for- 
regarded the rather becauſe, the ſtatute of jeofails excepts penal moicty to 
ſtatutes. Hob. 327, 328. pl. 401. Scot v. Lawes. the king, 


and one to 


the informer, the count was unde actio accrevit for xool. to the king and himſe!f. The defendant 


pleaded non debet the ſaid 100 1. to the informer, nec aliquam inde parceliam & de hoc ponit fe ſuper 
patriam & prædictus R. (the informer) fimiliter. It was moved that the iſſue is misjoined, it being 
only between the informer and the defendant ; and fo the plea is non debet to the informer, without 
mentioning the king. And the court was clearly of that opinion, and that a repleader ought to be 
awarded. Vent. 122. Paſch. 23 Car. 2. B. R. Reynell v. Heale. 


This in the ſtate of the caſe is mentioned as an information, but is afterwards Nx preſsly ſaid to 


have been an action qui tam. I—2 Keb. 788. pl.. 22. S. C. and calls it an actiof; and that a re- 
pleader was awarded. 2 Hawk. Pl. C. 266. cap. 26. f. 20. ſays it ſeems to be ſettled at this day 
that it is in election of him that brings an action on a penal ſtatute, which gives one moiety of the 
forfeiture to the king, and another to the informer, either to have a writ againſt the defendant quod 
reddat domino regi & A. B. qui tam, &c. quas ei debet, or to have it quod reddat A. B. quitam, &c. 
quas ei debet; and that whether the writ be in the one form or the other it is weil purſued by a decla- 
ration in the name of the plaindiff only. | ; 

Re. ſummonitus fuit ad reipondend S. qui tam pro domino rege, &c. gd reddat dice d umins regi & 
S. qui tam, Sc. 10l. and declares of ſelling tes leres in Smithfield not tailed, contrary to 31 Elis. by 


which he forfeits two ſeveral ſums of $1. per quod actio accrevit dicto domino regi & S. qui tam, &c. 


vel eorum alteri. The defendant pleaded non dee! pre (ifto S. gui tam, Sc. the [azd 10l. or any fart 
thereof. The jury found that he owes the 1cl. it was moved that here was no iſſue, or not well 
Joined, the demand being of 1cl. due to the king and S. qui tam, &c. and the ifjue is non debet to S. 
only. But it was anſwered, that the ſummons ad reſpondend' is to S. qui tam, &c. only, and that the de 
placito quod reddat might have been ſo too, and cites Co. Ent. 363. b. Raft. Ent. 430. (bis) and 207. 
b. where the ſummons is ad :te{pondend” regi & parti qui tam, &c. and ſo the entries are in ſeveral 
forms, and all good; that the debt is intire to the king and the party, 12 that if he owes to the party 
he muſt neceſſarily owe to the king, and it being found that he owes to the party, he conſequently 
owes to the king too, and the plea is non debet the debt or any part of it; and as to the iſſue it ariſes 
upon his own default, and theretore ſhall not take advantage thereof; and if it be a diſcontinuance it 
is cured by the ſtatute of 32 H. 8. by the verdict ; whereupon the plaintiff had judgment, 3 Lev, 
374. Mich, 5 W. & M. in C. B. Sedgewick qui tam, &C, v. Richardton, 


8. In debt on a penal ſtatute for 1201. for abſence from church, 
the declaration was per quod actio accrevit eidem domino regi & 
IL. F. qui tam, &c. ad habendum the ſaid 1201. the defendant de- 
murred pro eo quod declaratio ipſius L. minus fufficiens, &c. ad 
ipſum L. qui tam, &c. verſus ipſum T. (the defendant) manu- 
tenendum, &c. unde petit.judicium. And that the ſaid I. qui 
tam, &c. ab actione ſua prædicta, &c. præcludatur. L. joined 
in demurrer. Per cur. this is merely the ſuit of the party ; for 
though the writ be guzd reddat doming regi and the informer, yet it 
is preſumed for himſelf, he being as the original party only; for [ 208 J 
the ſtatute appoints, that no protection or ger of law ſhall be 

| | | therein; 


. 


* 
. 2 
i 
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therein; and the pleading here ſhews, that the plaintiff IL. F. 
ſhall maintain his action; and that the declaration is not ſuffi- 
cient to compel him to anſwer the informer, and mentions nothing 
of the king. And the replication and joining in demurrer is only 
by the informer, viz. that it is not ſufficient to bar him of his 
action. Cro. C. 10, 11. pl. x. Trin. 1 Car. C. B. Farington's 


caſe. | 
8. c. D. 9. Debt was brought upon the Hatute 14 H. 8. 5. for practiſ- 
= ing phyſic in London contrary to that act, and the writ was quod 
reddat domino regi & præſidenti collegit & com. facultat. medlicor 


7.— 
eing an London qui tam pro domino rege quam pro ſcipſo ſequitur 60 J. quas 
originalwrit, i debet ; and the declaration was in the name of the ſaid preſi- 


it is moſt , | : 
frequently dent qui tam pro domino rege quam pro ſeipſo ſequitur, &c. 


brought io, It was among other things aſſigned for error, that the «ori? was 


- =» "WM in the name of the king and the prefident, and the declaration avas in 
the other the name of the informer alſs9, But per rot. cur. the writ and de- 


way. And claration are good; and though ſome precedents are, that upon 


the court - : : 
conceived it 2 penal law, the writ was to anſwer the informer gui tam pro 


to be goed ſeipſo quam pro domino rege ſequitur, yet they thought the more 
both gars. proper and better way for the writ was to anſwer to the king 


C » Co2 5. 2 , y ö 1 
3 ©. and the informer; for the debt is given to them by maieties ; and 


inB.R.— therefore it is not ſo proper to demand all for the informer, but 
2 Hawk. for the king and the informer to have judgment ſeveral for miieties ; 


Pl. C. 66. . . . . . 

cap. 6. and fo is Partridge and Crocker's cafe in the Commentaries ; and 
6. 20. ſays, affirmed judgment in C. B. Jo. 261, 262. Trin. 8 Car. B. R. 
it ſeems to | * | | 

bers College of Phyſicians v. Butler. | | 
whether there be any neceflity that either the writ or count, in any ſuch action, do expreſs that it is 


brought by or for the king, as well as the party; and that there is a precedent (Raſt. Ent. 427. pl. 3.) 
of ſuch action brought in the king's name by A. B. qui pro ſeipſo in hac parte ſequitur; but that it 
ſeems agreed that every information muſt be'in this form, viz. that the informer tam pro domino 
rege quam pro ſeipſo ſequitur, even where it is brought on a ſtatute which gives one third part of the 
penalty to a third perſon. 

If a ſtatute be, that one ſhall forfeit 51. to the king, and 51. to the party that will ſue, theſe 
are clearly ſeveral duties, and thereupon ſeveral actions lie; per Brown J. Mo. 64. pl. 175. Trin. 


6 Eiiz. 


S. C. and 9. When it is by infermation it ſhall be, that the informer informs 
that inform- izr the king and himſelf. Jo. 262. in S. C. 


ations are 
always fo. Cro. C. 256. and cites Pl. C. 77. New Bock of Entries 160. Old Book of Entries 


143. 373» 


10. Where a ſlatute gives one third part to the poor, and debt is 
brought qui tam, and demands the penalty for the king and the in- 
former, but ſays nothing of the third part to the poor, yet it is well 
enough; for it being an action of debt, the poor cannot ſue, but 
their part ſhall be ſevered in the judgment; but in an information 

it may be pro domino rege, pro ſeipſo & pro pauperibus. Sed 
adjornatur. 2 Keb. 820. pl. 30. Mich. 23 Car. 2. B. R. Dick- 
inſon v. Clare. | | 

11. Debt upon the ſtatute for not coming to church, and con- 
cludes per quod actio accrevit eidem domino regi & quer ad exigend” 
E habend”.  'The exception after judgment was taken, that it 
ought to have been only actio accrevit cidem the plaintiff, qui tam, 

i 11 | &c. 
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Kc. and not exigend' & habend' for the king and himſelf. Sed 
non allocatur; for upon ſearch of precedents, the court were all 
of opinion, that it was good either way. 2 Mod. 100. Trin. 28 
Car. 2. in C. B. Anon. 8 

12. An action qui tam was brought on a pena! ſtatute, which 


gave the forfeiture thus, viz. one 3d part to the king, one to the bl. 


informer, and one t9 dhe poor of the pariſh where the offence was 
committed. The declaration laid the offence. in the city of 
Briſtol generally, without ſaying in what pariſh; and upon ex- 
ception taken, the court held it ill, and * judgment quod querens 
nil capiat. 2 Jo. 226. Mich. 34 Car. 2. B. R. Powell v. Weekes. 

13. In debt brought on the ſtatute for ſelling wine without li- 
cence, the declaration was quod cum he fold, &c. contra formam 
ſtatuti, without reciting the ſtatute. Adjudged well enough, it 
being in an action of debt; but it would be otherwiſe in an in- 
formation ; per tot. cur. Show. 337. Hill. 3 W. & M. Mallack 
qui tam, &c. v. Sparing. | | 

14. The concluſion of action qui tam was, et inde producit ſectam 
gencrally, without ſaying, tam pro domina regina quam pro ſcipſo, 
But reſolved, that this mutt be ſo underſtood, and precedents 
being both ways, the judgment was a reſpondeas ouſter. 10 Mod. 
253. Trin. 13 Ann. B. R. Walter and Laugliton. 


(A. 5) Proceedings in ſuch Actions, and Inform- 
5 ations. | 


1. }Nformation was made, that where none ſhall ſhip wool to any 

place but to Calice there had the defendant y 34 40 D. by 
which he prayed the 3d part of the forfeiture, according to the 
ſtatute; and the beſt opinion there was, that «vhere a penalty is 
given to the party who ſues, &c. by penal flatute, there if no action be 
given ts him, he ſhall have information in the exchequer, and ſhall 
recover his part. Br. Surmiſe, pl. 25. cites 37 H. 6. 4. 

2. Nota, that the Ling cannet be nonſuit. Br. Nonſuit, pl. 68. 
cites 25 II. 8. but favs, it appears in the Book of Entries, that an 
informer qui tam, onplaintiff in a popular action may be nonſuit. 

2. 18 Eliz. 5. A ſpecial note /pall be made of the day and year 


= 
Sy 
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8 


accoroinglys 
—2 Sho. ' 
247. pl. 
247. S. C. 
& S. P. 


Carth. 216. W 
S. C., ad- 32 
Judged ac- we 
cordinglys 


S. P. Br. 4 
Prerogative, 1 
pl. 116. | 
cites the 

Book of En- 


of exhibiting the information, ad the ſame ſhall be taken to be of "Or {1 


record from that time, and nit before ; and until then no proceſs ſhall 
be indorſod 5 and ups the preceſs ball ve indorſed as well the informer”'s 


y 


name as the ſtatute upon which the information is brought, upon pain 


of 455. to be paid by the clerk making cut proceſs in other manner, to 


be divided between the crown and the party grieved. 

Every informer upon a penal ſtutute ſhall exhibit his ſuit in proper 
perſon, and proſecute the ſame by himſelf or his attorney by information 
er eriginal action only, without ufing a deputy. 

4. 29 Eliz. 5. An appearance to be accepted in a proſecution on a 
penal ſtatlite. | 

5. Note, an adlion upon 5 Elix. cap. 14. was brought for forging 
Fan obligation; and upon not guilty, it is found for the defend- 

| ant. 


1 
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ant. And, upon the motion of Hitchman, it was ordered by 
the court, that judgment ſhould be ſtaid, becauſe the action ig. 
brought only in the name of the party, and not tam quam pro dom, 
rege, &c. Noy 134. Anon. | 
6. When an action is brought on a penal ſtatute, where part is 
given 7 e ling, and part le the party proſecuting, there upon the 
joining of ih, and in the venire facias it mult be ſaid, qui tam 
pro domino rege, &c. and it is the common courſe to enter the 
party qui tam pro, &c. but when the king is only named (as an 
offence againſt the king and the party) and the Ving is not to have 
any part of the ſum recovered, but only to have a fine, there neither 
in the iſſue, nor in the ven. fac. is any mention of qui tam, 
&c. Cro. Car. 336. Mich. 9 Car. B. R. and ſo a judgment in 
C. B. was athrmed. Anon. | | | 
7. A ⁊orit error lies in the exchequer, upon a judgment in 
| an action of debt tam quam, notwithſtanding the words in 
DL 210 ] the ſtatute of 27 Eliz. 8. Raym. 275. Paſch. 31 Car. 2. in the 
exchequer, Scot v. Knapton. : 
8. An information filed 4vithout rocegnizance entered into by 
the party is ill, but the court cannot take it off the file. 12 Mod. 
154. Mich. 9 W. 3. the King v. Lambert. Zo 

9. When aftatute gives a penalty to be recovered before juſtices 
of peace, and preſcribes no method, it ought to be by bill; per 
Holt Ch. J. 2 Salk. 606. pl. 4. Mich. 2 Ann. B. R. Anon. 

10. In an action qui tam the pidinti net being to be found, the 
defendant vd that proceedings ſhould be floyed till the plaintiff would 
give ſecurity to pay cofts in cafe &c. But the court would not, but 
granted a rule to ithew cauſe why proceedings ſhould not ſtay till 
the plaintiff came home; and Lee Ch. J. cited a caſe of Ol DEN 
v. LAURENCE, Hill. 9 Geo. 2. in an action qui tam for ſelling 
cattle, where the court granted ſuch a rule till the plaintiff could 
be found, but denicd the motion as to giving fecurity. Mich, 

13 Geo. 2. B. R. Jaques qui tam v. Gofton. 


| 
| 
{ 
| 


(A. 6) Pleadings in Actions on Statutes. 


I- INformation upon the fatute of livericr, that A. B. ſuch a 
day, year, and place geve ?9 C. D. a piece of cloth to make 4 
gown, and he there the ſame day and year received it, and made there:f 
a gown, and ujed it. Mordaunt id there are ſeveral ſtatutes of 


2 


| 

liveries, and you have nat counted upon which ſtatute the inform- 

ation is made, and yet well per cur. for the belt ſhall be taken for t 

the king. Mordaunt ſaid you have net rehearſed the flatute in the in- . 

| formation, as in waſte againſt tenant for term of life, or termor, = 

he ſhall rehearſe the ſtatute, contra againſt tenant in dower, or n 

guardian in chivalry; for prohibition lies againſt them by the 

common law; for thoſe ſtatutes are made by the law. Contra ph 
of leaſe for life and years. Et non allocatur; for at the 

common law debt did not lie againſt adminiſtrators, but it lics p 


now by ſtatute, and yet the ſtatute is not rehearſed, &c. and for- 
| | medon 
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medon nor quod ei deforceat do not rehearſe the ſtatute; for 
ſpecial form of writ is given by the ſtatute. Fairfax faid it is 
material to allege the place where the get was wore; but Coniſby 
ſaid it ſhall be intended in the place 2where it avas received ; as in 
treſpaſs of goods quod cepit & aſportavit both ſhall be intended 
in the place where the firſt taking was alleged. And ſo in tref- 
paſs of aſſault at D. & ipſum verberavit & maletractavit, all 
hall be intended in the firſt place; and yet it may be that it was 
at divers places, and others & contra; for thoſe ſhall be intended 
at one and the ſame place and time; but the receipt may be in 
one place and the wearing in another place; as where a man 
ſells a thing with warranty, all ſhall be intended in one and the 
ſame place; for if the warranty was made after the buying, it is 
void. Et adjornatur. Br. Surmiſe, pl. 27. cites 5 H. 7. 17. 

2. In debt for taking of a ſavage contra formam ſtatuti, the de- 
fendant may plead nibil diebel per patriam ; per Tremail and Fi- 
neux, notwithſtanding that it be founded upon a ſtatute; for 14 
is nt only upon the ſlalute, but upin the flatute, and uptu matter iu 
fat. Br. Iſſues Joines, pl. 23. cites 21 H. 7. 14. 

3. And in maintenance the defendant may plead a manutenutt 
or ot guilty, Br. Iſſues Joines, pl. 23. cites 21 H. 7. 14. 

4. And in ferger de faits he may ſay, that ne jforga pas, or not 
guilty, and yet they are founded upon ſtatute. Br. litues Joines, 
pl. 23. cites 21 H. 7. 14. | 

5. But in debt upon eſcape againſi the qvarden of the Fleet, or in 
debt upon recovery of damages it is no plea as it is ſaid, quære; 
for they were in doubt of the iſſue, and Rede contra, and that it 
is no plea. Br. Ifiues Joines, pl. 23. cites 21 H. 7. 14. 

6. Where information is put in the excheguer upon a pena! fatute, 
and the defendant makes bar and traverſes the plea, tliere the king 
cannot waive ſuch iſſue tendered and traverſe the former matter of 
the plea, though he may upon traverſe of oflice and the like, 
where the king 1s ſole party, and entitled by matter of record ; 
for, upon the information, 16 office is found before, and alſo a 
ſubject is party with the king for recovery of the moiety, &c. 
per Whorwood attorney general. Br. Prerogative, pl. 116. cites 
38 H. 8. | 

7. 21 Foc. 1. cop. 4. /. q. enacts, that if any information ſhall 
be brought for any offence againſt any penal law, either by the ting, er 
by any other, or on the behalf of the king and any other, it ſhall be 
lawful for fuch deferidants to plead the genera! iſſue, and ta give ſpecial 


* 


malter in evidence. 
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Br. Dette, 
pl. 124. 
cites S. C. 
Net guilty ks 
a good plea 
in an action 
tam quam; 
per curiam. 
Carth. 219. 


Fare } 
Mich. 5 W. 
& M. in B. 
R. Leonard 
qui tam, &c. 


Vo Bee. B. 


In action 
qui tam for 
ſcliing wines 
by traud, 
atter general 
iſſue the 
party waived 


that, and pleaded 31 Flix. cap. 8. that being en a penal law, it muſt Fe in a year, becauſe this being 
debt, and not an information, he cutd not take the general iifug; but per Hales Ch. J. ſince 21 Jac. 
cap. 4. this may be given in evidence as. welt in debt as in information, which the court agreed ex 
motone Winnington to accept the plra, and the parties agreed to accept general iſſue, this beiny for 
nw ſtores without account; but in action for the duty it is nat within the ſtatute on nil debet, and in 


information for ſeiſue non importata fuerunt, contra form” fat“ is not the general iſſue, 


as in other 


informations jt is, or nil debet at pleature, and both ſtatutes extend to all penal laws, 2 Keb. $55. 


pl. 11. Hill. 23 & 24 Car. 2. B. R. Burleigh v Child. 


8. Information qui tam, &c. apninft a juſtice of peace fer 100 l. 
fer neglefling upon complaint to luppreſs a conventicte; the defendans 
h pleaded 
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pleaded non debet, &c. to the informer, & de hoc ponit ſe ſuper patriam, 
& predif ¶ the informer) ſiniliter; and the informer had a verdict; 
but it was moved, that the iſſue was not well joined, becauſe it 
was between the informer and defendant, without mentioning the 
king, whereas the act gives a moiety of the forfeiture to the king, 
and the court was clearly of the ſame opinion. Vent, 122. Paſch. 
23 Car. 2. B. R. Reynell v. Hele. | | | 
Debt qui 9. An action, qui tam, &c. was brought in the court of B. R. 
= 1 nt the defendant pleaded in abatement, that he is an attorney in the 
of C. B. for court of C. B. and ought not to be ſued out of that court. Upon a 
exerciſing demurrer the court inclined, that the plea was a good plea ; for 
8 although the king may bring his action in what court he pleaſes, 
Enger than pet the action qui tam is a popular action, and brought by the in- 
1 former qui tam, and therefore they inclined to allow the plea. 
8 Hill. 6 W. B. R. L. P. R. 7. | | 
and it was allowed without making defence. Cumb. 319. Hill. 6 W. 3. B. K. Kirkham v. 
Wheeler. In action of debt on a penal ftatute an attc:ney may have his privilege, but not in an 
information. Skin. 549. pl. 10. Trin. 6 W. & M B. R. Baker v. Duncomb. 


(A. 7) Qui tam, &c. Bar or Diſcharge. What. 


Put if the I. WW HERE the king pardons the party pending the ſuit, 
king par- this is good againſt the king for his part, but it is no: 
— gerd againſt the party for his part in decies tantum, &c. which 
Jait taken, Are popular. Br. Charters de Pardon, pl. 24. cites 37 H. 
there this 6. 4. i | 

Mall ſerve | 

againſt him and all parties; note the diverſity. Ibid. Br. Surmiſe, pl. 25. cites S. C. 
Before action br:ugbt the king may fard:n tbe peraliy, but contra after the a&irn brought; tor then tiæ 
party is intitled to his proper debt. Br. Charters, de Pardon, pl. 38. cites 1H. 7. 3 Br, Re- 
leaſes, pl. 41. cites S. C. accordingly, and ſays, quod nota. Es. Actions Popular, pl. 4. cites S. C. 


Herd. 199. Arg. Cites S. C. . 


911121 


2. If the party in decies tantum releaſes to them all action, yet a 
ſtranger who brings decics tantum ſhall not be barred by his re- 
leaſe, but if the king pardons it, there all parties ſhall be barred. 
Br. Action Popular, pl. 7. cites 5 E. 4. 2, 3. | 


| The words 3. 4 H. 7. cap. 20. Recovery in a#in popular by covin hall 


of _ be no bar in an adtion ſued for the ſame thing bona fide. 
1. party may aver the covin generally; per Molitzeux J. Pl, C. 49. b. 50. 2, 
The plaintiff bona fide in ſuch action may aver that the recovery 
aba had by covin, or that ihe ſaid other plaintiff was barred by covin. 
And if the covin be found, the plaintiff bsna fade ſhall have recovery 
and execution. | | 
No releaſe of a common perſon made to the defendant ſhall diſcharge 
an action popular. 
Provided, that no colluſion ts in this caſe awverrable where the 
point of the ſame ation, or the colliſion itſelf, hath been tried by 
verdict. Z 
Le. 119. fl. 4. In information on the ſtatute of uſury qui tam, &c. the 


_ queen's attorney entered a nin vult preſegui, which was pleaded in 
| bar 
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bar againſt the informer for all; but per tot. cur. ſuch entry is no cer. 


bar to the party, and ſaid, that Anderſon and Manwoud upon con- 
ference were of the ſame opinion; fot ſince the law gives the party 
the moiety, the queen cannot diſcharge it. Cro, E. 138. pl. 13. 


„ E. cited 
by the re- 
porter 11 
Rep. 65. b. 


in Dx. 08 


Trin. 31 Eliz. B. R. Stretton v. Taylor. | ie 


CASE, as adjudged accordingly. Trin. 31 Eliz. B. K. Stretton v. Taylor; and that if the att. gen. 
pleads a ſpecial plea, though the uſes for the attorney general to reply alone, yet if he will not reply or 
proſecute for the king, the informer may for his part; for by commencing the ſuit he he made the 
popular action his own private action, which neither the king nor any other can releaſe as t his inte- 
reſt, and the condemnation or acquittal of the party at his ſuit, is a bar to all perſons, and alſo to the 
king; and yet the king in all theſe caſes may, before any action commence, pardon and relgaſe it, 
and this ſhall be a bar to all perſons; and this difference was granted, and denied by none. Cto. E. 
138. pl. 13. S. C. ruled accordingly.-———S. C. cited Cro. E. 583. per cur. as ruled that the in- 


former may proceed notwithſtanding a non vault proſequi entered; and fo where che queen will par- 


don, &c. for it is only for her on part. 
2 R. Jo 12. 5 E. 4. Jo 


5. The nonſuit of the queen was inſiſted by Popham att. gen. to 
be a bar to the party in a qui tam; but Wray and Gawdy denied 
it. Cro. E. 138. in pl. 13. Trin. 31 Eliz. 


7. Information on a penal ſtatute qui tam, &c. Before any 
plea pleaded the informer died. The court held, that the attorney 


general might proceed for the queen. Cro. E. 5833. pl. 10. Mich. 


39 & 40 Eliz. B. R. Hammon v. Gritath. 


S. P. Arg. Haid. 199. Cites 1 H. 7. 3. 


37 Il. 6. 4+ 


Le. 119. pl. 
101. 8. C. 
. 
ruled ac- 
cordingly. 


S. P. Mo. 


541. pl. 715. 


Mich. 39 & 
40 Eliz. A- 
non. 8. 
P. for the 


information by the party ſhall ſerve for the king after his death, 11 Rep. 66. a. in Da, Fosrza's 


CASE, Cited by the reporter as adjudged, Mich. 39. & 40 Eliz. 
does not fall to the ground; per Coke Ch. J. 2 Evulit. 262. rin. 12 Jac. 


Ry ſach death the information 
The action abates ag 


to the plaintiff's intereſt, though the king may proceed for his. 3 Keb. 804. Mich. 29 Car. 2. B. R. 


Clappon v. Edgecombe. 


282. pl. 7. Trin. 7 W. 3. Kirkham v. Wheely. 
of the ſuit, and the king is intitled to a recovery. 


proceed. Arg. 12 Mod. 267. 


8. In an action of debt tam quam 2gainſt a juſtice of peace for 


100 l. penalty, upon the ſtatute againſt conventiclas, for refuſing to 
diſturb, having notice; he pleaded or?/arury 79 the informer. It 


was held, that this was a good pica to bar him, ſo that he could 
not proceed; but notwithſtanding it was held, that She king might 
proceed for his ſhare. Freem. Rep. 235. pl. 246. Mich. 1677. 
Juſtice Bale's caſe. 


If the informer dies there is an end of the ſuit, and the king is not in- 
' titled till recovery had, and proſecutors qui tam, &c. are looked on as common informers. . 3 Sail, 
12 Mod. 74. S. C. & S. F. that there is an end 
Comb. 319, S. C. but S. P. does not appear, 
* Where the king is intereſted qui tam, &c. and the informer dies, the attorney general may 
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Though 
ſuch a per- 
ſon be diſ- 


abled to ſue 


tor himſelf, 
yet he may 
ſue for the 
king. 2 

Med. 267, 
268. Mich. 


29 Car. 2. C. B. per cur, in caſe of Atkins v. Bayles, S. C. 


(A. 8) Puniſhment of Informers, and Coſts. In 
| | what Caſes. 


impriſoned till he ſatisfy the party grieved his da- 
mages, and alſo make a fine to the king, 
2. 4 H. 7. cap. 20. In every action popular, wherem the dgfendant 


; 38 Z. 3. 8 I Nformer promoting a falſe ſuggeſtion, al le 


ſhall be attainted of covin in ſuffering a recovery to be had againſt him 


by an«ther plaintiff in action popular, he ſball have inipriſenment of two 
Vor. I. R | years 


ES 


| 
4 
5 
$ 
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rears by capias and outlawry, and that as well at the foie of the king 
as of every other. 

3. 18 liz. 5. , 3. Na informer to compound with the defendant 
but after anſever, and no then without the conſent of the court, aud 
if the informer ſhall at lingly delay his ſuit, diſcontinue, be nonſuted, 
er a vertlict or judgment paſs againſt him, he ſpall pay the * 
his cofts, for which the court may award execution. 

S. 4. Every informer offending againſt this flatute ſhall be ſet in the 
pillory two hours in the next market-towwn, and be diſabled to proſecute 
pan any penal featute „ and forfeit 10l. to be divided between the crown 
* the party grieved, to be receered in the courts at Mſtiminſder. 

In information by the party grieved, upon 27 Eliz. cap. 4. 
which gives one moicty to the king, and the other to the party 
grieved, the party was nonſuit. 'The court held, that he ſhall 
not pay coſts and damages by the ſtatute of 18 Eliz. for that, as 
the title thereof implies, is to redreſs diſorders in common in- 
formers, and ſo is the preamble ; and the words of the clauſe of 
colts and damages are (every ſuch informer), and extends only to 
popular actions, 2 Le. 116. pl. 1 56. Paſch. 30 Eliz. B. R. 
Doghead's cafe. | 

5. Information upon the ſtatute 21 UH. 8. cap. 13. againſt two 
perions, (viz.) againſt one for non: reſidence, and againit the 
other for taking the farm. One of them pleaded ſickneſs, and 
that, by advice of phyſicians, he removed into a better air. Ihe 
other pleaded, that he took the farm for the maintenance of 
himſelf and family. "Theſe were both good pleas; and the in- 
former not proceeding, but having brought this information only 

for vexation, and to make the defendants compound with him, 
they exhibited another information againſt him upon the ſtat. 18 
Eliz. cap. 5. and moved the court, that becauſe the informer was 

a mean perion, he might give bail to anſwer the coſts, but it was 
denied ; but made a rule, that the defendants ſhould not anſwer 
the information before the informer appeared in perſon. 2 Bulſt. 
18. Mich. 10 jac. Martin's and Gunnyſtone's cate. | 

Hob. 250. 6. In an information upon the ſtature 35 Eliz. againſt inmates, 

3 the defendant was found guilty; but becauſe that ſtatute was 

Jab. Pos diſcontinued by the 43 Eliz. the court awarded, that eat inde fine 

v. Dear, die. Hobart and * Hutton held, that the defendant was intitled 

ber 1 coſts. VM inch loubted of this Ipecial caſe, the matter being 

©. doe found for the informer ; but he agreed, if it were upon judg- 

not 2ppear. ment upon demurrer, or ſpecial verdict, coſts ſhould be given. 

*{ 214] Warburton J. held, that no coſts thould be-i in this caſe; for he 
15 not capable to * where the ſtatute is diſcontinued, and ſo if 
the ver ue be miſ-awarded; and he ſaid, he had conferred with 

the Ld. Ch. Baron, who alſo held, that no coſts ſhould be in this 
caſe; and ſo the matter reſts. Hutt. 35, 36. Pie's caſe. 

$Mot- 3:5. J. No ct are given in actions popular, be the penalty certain 

4 +C-—— or uncertain. 1 Salk. 206. pl. 4. Trin. 9 W. 3. B. R. Shore 

us. 201. = 

s. P. and v. Madiſten. | 

adds, but where à certain penalty is given to the party grievd, there he ſhall have his cofts and damages. 


5 W. & A. Scogwick v. R:ictardion. Ct cn a prnal flatute, belides the penalty, Cumb. 224+ 
Mick, 5 WW. & M. in B. K. Company of Cutlers v. Hurflezy, 
8. 4 & 
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8. at 5 V. & M.18. Informer ſhall pay cofts if he delay the 
proſecution, or a verdict paſs again/! him. 

9. Defendant having been acquirted upon an information, 
moved for coſts, and had them; and the d:Ference is where the 
judge, who tries the cauſe, certyies probable cauſe of proſecution, 
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and where not. 12 Mod. 604. Mich. 13 W. 3. Dom. Rex v. 


Emmery. 


(A. 9) What mall be ſaid a Popular Action. 


1. JE CIES tantum is a popular action. Br, Decies tantum, 
pl. 12. cites 21 H. 6. 52. 

2. Note per Littleton, arg. in the end of a caſe, that the king 
and the party grieved may have præmunire; and from hence it 
ſeems, that this action ig not popular for all; for none ſhall have it 
| _ the king or the party grieved. Br. Action Pop. pl. 9. cites 
7 E. 4. 2. 

3. Action on the 13 Elix. 5. is not a popular action, but ex- 
tends only, to the party grieved. 2 Le. 9. 19 Eliz. C. B. per Dyer 
& Manwood, in caſe of Creſwell v. Cook. 

4. Actions upon the ſtatute de ſcandalis magnatum, have always 
been brought tam pro domino rege quam pro ſeipſo. Sce 4 Rep. 
13. Trin. 20 Eliz. B. R. Actions of Slander. 

5. An action given to the party grieved is not a populay action; 
per Ive, ſecondary of the crown-oilice. 2 Le. 116. pl. 154. 

Paſch. 30 Eliz. 


(A. 10) Proceedings in General, 


1. HERE the king ſhall have fine, the party ſhail be ſa- 

tisfied before the king; as in action popular, where the 
one moiety is to the king, and the other to the party. Br. Exe- 
cution, pl. 149. cites 39 Aſſ. 18. 

2. If a man brings bill quod reddat T. gol. quas domino regi & 
prædicto T. debet upon the flatute 23 H. 6. cap. 10. and the jury 
paſs againſt the defendant falſely, attaint lies for the defendant ; for 
the Hing is not merely party; for the party may diſcontinue or release 
without the king, notwithſtanding that the king ſhall recover the 
moicty z and therefore the attaint was demanded, Quod nota. 
And ſo it is admitted, that if he king was merely party, attaint 
does not lie. Br. Attaint, pl. 130. cites 20 H. 7. 5. 

3. 18 Eliz. cap. 5. /. 3. prohibits the informer to compound with 
the defendant before anſwer, or after anſwer, without conſent of the 


court. ; 

3. Error of a judgment in Coventry, in an information upon 
the ſtatute of 5 Eli. for exerciſing the trade of an ironmonger, net 
being apprentice. After verdict and judgment there for the plain- 


tif, it was aſſigned for error, becauſe informers cannot ſue upon 
| R 2 that 


Carg 1] 


1 
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that ſtatute to have the moiety ; for by the expreſs words in the 
ſtatute, the forfeiture ts given to the corporation, for the benefit of 
the corporation for relief of the poor, and for other uſes of the corpo- 
ration, Sed non allocatur; for though that ſtatute gives one 
moiety to the informer, and the other to the king, except in 
corporate towns, to whom ſuch foricitures are granted, it is to 
be underitood, and ſo hath been always expounded, that in that 
caſe, the forfeiture given to the king belongs to the corporation, and the 
informer 1s 1e have his part ſtill ; whereupon judgment was af- 
firmed. Cro. C. 316. Trin. 9 Car. B. R. Anon. 

A. It was adjudged that the king has no privilege in an action 
qui tam pro domino rege, &c. and that the proſecutor may pray a 
tales without the conſent of the attorney-general, and he may be non- 
ſuit. 3 Salk. 5. Anon, h | 

5. The king is credit5y pœnæ, and all fines for offences belong to 
him. 3 Salk. 285. Dr. Greenvelt's caſe. 

Per Probyn 6. Arbitrators cannot award a qui tam to be dropped, becauſe 
IJ theplain- the poor of the pariſh who are intereſted in the ſuit, are not parties 
= __ to the ſubmiſſion z per Raymond Ch. J. Gibb. 271. in caſe of 
ln; Phillips v. Knightley. | 
and this had made an end of the matter, and by this the defendant would have been indemnified, 
Ibid. 272. | 


7. In an action qui tam upon the ſtatute of the 19 of Anne 
againſt gaming, the plaintiff had a verdict, but, compornding with 
the deferlant, would not proceed to judgment; upon which it 
was moved on the behalf of the poor of the pariſh, who are intitled 
to a ſhare of the penalty, for a rule 1% bring in the paſtea. The 
court agreed it was a ſcandalous practice, and made a rule to 
ſhew cauſe. At another day, the plaintiff was ordered to leave 
the poſtea in court, and enter up judgment as ſoon as poſſible. 
Hill. x1 Geo. 2. B. R. French v. Wiltſhire. 


- 


(B.) For Fire. 


Contra, if [I. 10 my fire by misfortune burns the go:ds of ancther man, he 


* — mall have an action upon the calc againſt me. 2 U. 4. 18. ] 


out negligence, Br. Action ſur le Caſe, pl. 30. cites S. C. 


2. If fire ſuddenly breaks out in my houſe, I nat knowing of it, 
and burns my ge:ds, qnd alſo the houſe of my neighbour, my neigh- 
bour ſhall have an action upon the caſe againit me. 42 Afl. g. 
Admitted. But it ſeems it was adjudged there, that the action 
did not lie, becauſe it was vi & armis.] 
L 216 ] . [3- It — ſervant puts a candle, or other fire, in a place in my 
S. P. Br. houſe, and it falls, and burns all my houſe, and the houſe of my neigb- 
— = bour, an "Qin upon the al the 8 him againſt 4 : H. 4+ 
30. cites 18. The ſame law iS, it my gueſt does it. 2 H. 4. 18. ] 
5. C [4. The 
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C4. The ſame law is of him that enters my houſe with my leave. S. P. Er. 
11 8. c Action ſur 
a le Caſe,. pl. 


30. Cites S. C. 
fire, the action lies againſt me. 


[5. The ſame law is of him that enters my houſe vv my 
Enouledge. 2 H. 4. 18.] 


Brownl. 197. in caſe of Crogate v. Morris. Obiter. 


C6. But if a ſlranger againſt my will puts fire in my houſe, by 
which the houſe of my neighbour is burnt, no action hes againſt 
me. 2 H. 4. 18. b.) 


ſets fire to my houſe, and it burns my neighbour's, no action lies againſt me; per Holt Ch. J. 


the other juſtices agreed, Ld. Raym, Rep. 264. Mich. 9 W. 3. 


[7. An action upon the caſe does not lie againſt baron and 
feme for negligent keeping their fire in their houſe, by 2vhich the 
houſe of the plaintiff was burnt, becauſe this action lies upon the 
general cuſtom of the realm againſt the maſter of the family, and 
not againſt a ſervant or a feme covert who is in nature of a ſervant. 
Mich. 1 Car. Regis at Reading, between SHELLY AND BURR, 
per curiam. ] | | 

8. J. S. with a gun ſtood at the door of his houſe, and ſhet at 
a fowl, and thereby fired his own houſe and the houſe of his neighbour, 
who brought an action on the caſe generally, and did nt declare 
upon the cuſtom of the realm ſor negligently keeping his fire, Per 
tot. cur. the action lies; for the injury is the ſame, though this 
miſchance was not by common negligence but by miſadventure; 
and if he had counted upon the cuſtom of the realm, as 2 H. 4. 
the action had not been well brought, yet conſuetudo regni eſt 
communis lex. Cro. E. 10. pl. 5. Mich. 24 & 25 Eliz. C. B. 
Anon. | 

9. Caſe on the cuſtom of the realm, quare negligenter cuſto- 
divit ignem ſuum in clauſo ſuo ; ſo that the plaintiff's corn in a 
certain cloſe of his was burnt. It was ovjected, that the cuſtom 
extends only to fire in his houſe, or curtelage, which are in his 
power. Sed non allocatur; for the fire in his field is his fire, 
as well as that in his houſe, and he made it, ani mult ſee it does 
no harm, and anſwer for it if it does. But if a ſudden ſtorm had 
riſen, which he could not ſtop, he ſhould have ſhewed it in evi- 


If J. S. my friend comes and lies in my houſe, and ſets my neighbour's houſe on 


8. P. Br. 
Action ſur le 
Caſe, pl. 30. 
cites S. C. 


Die. 
Action ſur le 
Caſe, pl. 30. 
cites S. C. 
If a frarger 


to Which all 


— Ann 


Fol. 2. 


Comb. 459. 
S. C. adjor- 
nat ur. 
Carth. 425. 
S. C. for 
burning the 
plaintiff's 
furze in 
another 
field ; and 
ſeveral caſes 


dence. I Salk. I Jo pl. 4. Mich. 9 W. Jo B. R . Tubervill V. were cited, 
Sta which are in 
| the margin 


of that book, to ſhew where in declarations fire was net alleged to be in an he, but generally at fuch a 
place; and the court being of this opinion, judgment was given for the plaintiff. Skin. 681, 
S. C. mentions it to be for burning a cloſe of heath of the plaintiff's, and judgment for the plaintiff, 
——— 12 Mod. 151. S. C. of a cloſe of heath; Turton J. thought this not actionable, as it is laid; 
but by the other 3 judgment was given for the plaintiff. Ld, Ray m. Rep. 254. S. C. and Turton J. 
ſaid, that theſe actions, grounded on the common cuſtom of the realm, had been extended very far 
and therefore he thought the plaintiff might have action on the caſe for the ſpecial damage, but not 
grounded upon the general cuſtom of the realm; but the other 5 juſtices gave judgment for the plaintiff, 
And there is a note there, that Mr. Northey for the plaintift cited ſeveral oid books there mentioned 
oe the ſame is in the marg. in Carth. ] where the declaration was general in ſuch a pariſh, without 
pecifying a particular houſe or ground; but Holt Ch. J. anſwered that that was an antiquated entry. 

a—Comyns's Rep. 32. S. C. adjudged accordingly. 
R 3 10. 6 Au. 
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| 10. 6 Ann. 31. No action Jour be maintained or proſecuted again}? 
any perſon in whefe Huis or chamber any fire /hall accidentally begin, 
or ar recompence be made by him for any damage occaſioned thereby. 
And if iy ation ſhall be brought for any thing done in purſuance of 
this act, the defendant * may plead the general ifſue, and give this act in 
evidence; and if the plaintiff be nonſuit, &c. the defendant ſhall have 
treble c 2 

Provided this act do nat make waid any agreement made between 

landlord and tenant, bY” 


(B. 2) For Fire. Who ſhall have it. 


1. } ESSEE fer life leaſed for years ; leſſee for years burnt the 
houſe, It was held by Fenner and Clench, (abſentibus 
alits,) that action on the caſe lies for the lefſve for life, becauſe 
he is chargeable over. Cro. E. 461. (bis) pl. 12. Paſch. 38 
Eliz. B. R. Jeremy v. Lowgar. 
12 Mod. 2. Lefjee for years mates Angument, aſſignee burns the houſe by 
1c0. S. C. negligence. Leſſee cannot have action; otherwiſe againſt an 


. cor%- under-leſſce for part of his term he may, becauſe he is an{werable 
Lal Rom. over to him that has the inheritance. 1 Salk. 13, pl. 3. Mich, 


Rep. 99 8 W. 3. B. R. Hicks v. Dowling. 
1 | 
ſolyed accorcingly. | | 


(B. 3) For Fire. Againſt whom it lies. 


But thiscaſe 1. IF Zenant at will negligently burns the houſe, it is waſte, 
15 denied ww. s u f "A F © f 12 Ab : A y 
ak * Quzre. Br. Waſte, pl. 52 cites 48 E. J. 25 
TESS OF SHREWSBURY 5 Caſe, 5 Rep. 13. b. Mich. 42 & 43 Eliz. B. R. and adjudged that action 
on the cafe Jay not againf tenant at WII; for at common law no remedy lay for waſte, either volun- 
tary or permiiſive, againſt leffee for life or years; for he came in by the act of the leſſor, and it was 
his folly not to reftrain him by covenant, &c. And for the ſame reaſon tenant at wiil ſhall not be pu- 
nĩſhed for permĩſſive waſte. — Cio. E. 777. pl. 10. and 784. pl. 22. the Counteſs of SHñREWS- 
BURY v. CaomPToxN, S. C. adjudged accordingly. | | | 
Leſſee for a week, and fo frem gte 19 abel, qguamdiu partibus placeret of a table, by negligence fix 
weeks after, fired the ſtable and others adjoining. After 3 week: he was only tenant at will, and no 
action for negligence lies againſt reran' at will, 3 Lev. 359. Paſch. 5 W. & M. in C. B. Panton v. 
Iſham. 1 Saik. 19. pl. 9. Paſch. 13 W. 3. B. R. S C. but S. P. does not appear. No 
action for leſſor againft leſſee at will lies for the ſtable burnt by his negligerce, and heid at will, if the 
Fre bad ceaſed there 5 but if it burns his next neighbour's he ſnia l have action, bec auſe he is a ſtranger, 
and could not make him covenant to be careful; per cur. 1 Salk. 19. pl. 9. Paſch. 13 W. 3. B. R. 
Panton v. Iſham. 
There is a diverſity where a man 1s leſſee at will te a tenant in fee, no action lies; but where he is 
ec at will to a leſſee ſor years, it lies. Agreed. 1 Salk. 19. Paiton v. Iſham. Same difference 
agrecd, Carth. 203. Hill. 3 W. & M. B. R. incaſe of CDH v. RuxbLE; aud cites to that pur- 
pole Cro. E. 461. 5 Rep. 13. Cro. C. 187. Hern Pleader 161. 1 Jo. 224. 


2. Leſſor has election to bring his action againſt his leſſee ſor 
years, or the leſſee at will of his leflee for years. Agreed per 


cur. 1 Salk. 19. pl. 9. Paſch. x3 W. 3. B. R. Pantam v. Iſham, 
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(B. 4) Pleadings, &c. 


„ RESPASS for burning the houſe of the plaintiff. The defend- 
* — net guilty, and vas found by verdict that the fire 
avas kindled ſuddenly in the houſe of the defe ndant, he not knowing, 
and burit his goods, Seb: alſo the houſe of the plaintiff; by whe! it 
was aw arded that the plaintiff take nothing by bis writ, and the 
plaintiff in miſericordia; and ſo ice verdi at large. Br. Verdict, 


pl. 50. cites 42 Aſi. 9. 
2. Ifſue was taken, that the plaintiff's houſe wwas not burnt by 


the fire of the defendant, and no exception of pregnancy. Br. Ne- 
gative, pl. 8. cites 2 H. 4. 18. 

. In caſe for not well keeping his fire, by which he burnt 
the houſes of the defendant and of the plaintiff. The count was 
according to the enftom of the kingdom of England, that he ought [2 to 
keep his fire, &c. And exception taken of this cuſtom becauſe 
it is not declared where it ⁊bas uſed ; & non allocatur, becauſe he 

tom of the kingdom is the common law of the kingdom. And other 
exception taken to the words“ per 1gnem ſium tor a man cannot. 
| have property in fire; & non allocatur. Br. Action fur le Cafe, 

pl. 30. cites 2 H. 4. 18. But Brooke fays, this opinion is con- 
demned, 

4. Treſpaſs of his houſe burnt, in default of good Feebing , the 
fire of the defendant z to which he faid, that the houſe was nat 
burnt in default of good keeping of his fire, mods & forma; and it 
was found for the plaintiff, Moyle faid, that to judgment you 
ought not to go; for this implies two ſentences, the one, that the 
hes was not burnt, and the other, that it was not in default of 
the defendant; and it was adjourned to be adviſed. Quære. Br. 
Negative, pl. 3. cites 28 H. 5. 7. 

5. Caſe for negligent keeping his fire, per quad his barn Twas 
burnt, & diverſa bond vere bt, viz. ſuch a hive and tuch a 
thing, without ſhewing other partienlars; and this was moved in 
arreſt of judgment. Sed non allocatur; for by Windham J. the 
diverſa bona is ſuthcient, quod curia conceſſit, the ſubſtance be- 
ing the burning the houſe, and the viz. but an explanation, in 
which miſtakes hurt not. Judgment for the plaintiffl. Keb. 825. 
pl. 118: Mich. 16 Car. 2. B. R. Prior v. Tufts. 

6. Caſe, &c. for negligently keeping his fire, fo that the plain= 
tiff's houſe was burnt, (viz.) in parietibus, itt partiticnibus, Sin ar- 
namentis, & c. Upon demurrer it was objected, that it was tao 
general and uncertain; for damages could not be given for walls 
and ornaments; but it was anſwered, that the action had been 
well brought without the (viz.) for the enumerating the parti- 
culars was only to aggravate. the damages, which being to be re- 
covered in this action, may be divided, and given only for what 
is well laid in the declaration. 5 Mod. 181. Hill. 7 W. 3. Lit- 
tleton v. Cole. 

| We 
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* Br. Pro- 


perty, pl. 31. 
cites S. C. 
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Suk. 13 7. If lefſee for 3 years leaſes for 2, he may have the action, 
p' "= _— and it is nt neceſſary he fiel have fuch rgiduary intereft in him 
does not ap- when he brings the action; but it is enough that he had ſuch in- 
2 tereſt when the houſe was burnt; and he ought to ſbeto in his de- 
10. S. C. elaration, that be had an intereft in him then to come, when the houſe 
but not d. P. wvas burnt, Ld. Raym. Rep. 99. Mich. 8 W. 3. Hicks v. 
Downing. 
8. In cafe for burning a houſe of goods, the particular good 


org ht t be mentioned. Per Holt Ch. J. 2 Ld. Raym. Rep. thil. 


2 Ann. Obiter. 


L 219 1 (C) Againſt a Carrier. 


> dit. ; [r.“ IF a man delivers gords to a common carrier 1 carry to a 

3VZIAZTET AN . . . . * . 

Servant (B) certain place, if he Ih lem, an action upon the caſe lies 
1 8 . . — N + 

pl. .o.inthe againſt him; for by the common cuſtom of the realm he ought 

nos; 22% to carry them ſafely.] 

1v13icer Of 2 Z 

Ship (B) pl. 12. Merle v. Sluce. See (L) pl. 4. 


He. 7 pl. [2. (S If a man delivers goods 1 4 commen heyman, who is 
Ka. - a common carrier of goods, to carry them to a certain place, and 
S. C. a4. gives him according to the cuitom ior the carriage of them, and 
Juzges for after by default of good keeping of them they are loſt, an action 
the plaint ift, upon the caſe lies againſt him; for by the common cuſtom of 


and now ar- 2 . 
firmed en the realm, he ought to keep and carry them ſatcly. Mich. 12 


error in the Jac, B. between KEELING AND Rich adjudged. Hob. Rep. 25. 


exchequer f 


and it waz reſulved that though it was laid as a cuſtom of the rea;m, yet indeed it is the common lav. 
cc. J. 330. E 9. 5. C. adjudged, and ath:med in error that the action lies againſt a common 
bargeman without a {;ecial promite. 


— 


Hob. 18. pl. [3. {A4nd] if a man delivers goods to ſuch common hoyman to 


+ S. e. | f 
ſays, nota Carry to a place, and after delivers them (being of good value) to 


he pl-24- ro another to keep ſaſely in the boat, and does not diſcharge the hoy- 
eilcharge of man, and after they are loſt through negligence, an action upon 
tne Ccarry- 1 . ml . . | 

ing; avs the caſe lies againſt him. Mich. 12 Jac. B. between KEELINC 
ao the de- AND RICH adjudged. Hob. Rep. 25. b. the ſame caſe. ] 

cant by 

demurter in law confeſſes that there was notiſcharge of the carrying. Cro. J. 320. pl. 9. S. C. 
ſays the defendant conte ſſed the receipt, and nd he was a common bargeman; but that he fearing to 
carry it, delivered it to J. D. to carry, and that he gave notice thereot to the plaintiff, and he agreed 
thereto, and diſcharged him of the carriage. The plaintiff traverſed the diſcharging him, and ad- 
ja4z-d for the plaint;ff; for the deiivery by his ati-nt is not material; but the only matter traverſable 
15 the diſcharge, which is itTuable and found for the plaintiff ; aud the judgment affirmed on error 
brought. 
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n 


Mio. 402. A. If a man delivers goods to a common carrier to carry, and 


1 in the carrier is robbed of them, yet he ſhall be charged for them, 


tire 5 ca, becauſe he hath hire for them, and fo implicitly takes upon him- 
S. C. and ſelf the ſafe delivery of the goods to him delivered, and therefore 
3 he ſhall anſwer the value of them if he be robbed, Hill. 36 Eliz. 
robbed of E. R. Rot. between WooDLIFE AND CURTIEs reſolved.] 

the gods 55 | | 
nu pie lot 2 


— 
„ͥͤã ꝛ•˖kbkw ry ie => et 
7 * vs 


” * P n 
9 2 
as ages 0 


RS: n 
* n . 


carriers though it is for a factor, &c. per Popham, and cites 9 E. 4. 40. the caſe of 2 
carrier, 


N 4 
r 
* 2. 
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carrier, 3 H. 7. 4+ 2 E. 4. 15» 6 H. 7. 12. 10 H. 7. 26. 40 E. 3. 6.—8 P. by Gau dy J. Ow. 57. in 
S. C. and admitted by Popham; for carriers are paid for their carriage and take upon them lafely to carry 
and deliver the things received. He is liable in reſpect of his reward, and not of the hundreds 
being anſwerable over to him; for the hundred is liable by the ſtatute of Wincheſter, but he was fo at 
the common law; per Holt Ch. J. 1 Salk. 143. in caſeof Lane v. Cotton. 


Though one may think it a Hard cale, that a poor Carrier that is robbed on the road, without any 


manner of default in him, ſhould be anſwerable for all the goods he takes, yet the inconveniency would 
be for more intolerable if it were not ſo; for it would be in his power to combine with robbers, or to pre- 
tend ar ety, or ſome other accident, without a polioulity of remedy to tne party; and the law will not 


expoſe him to ſo great a temptation, but he muſt be honeſt at his peril; per Holt Ch. J. 12 Med. 482, 


42 cafe of Lane v. Sir Robert Cotton. ——1 Sk. 143. per Holt Ch. J. S. P. in S. C. 


* 


(C. 2) Who is chargeable as ſuch, and what he [ 220 J 
is obliged to do. 
1. HE very tabing of the goods is a general conſideration though Show. 104. 


| i S. C. & 
he be not a common carrier. And the acceptance of the S. P. by 


oods makes him liable; per Holt Ch. J. Show. 10.4. Mich. Holt Ch. I. 


1 W. & M. in caſe of Boſon v. Sandford. cites Palm. 


2 ODD — 


Skin. 279. S. C. & S. P. by Holt; and cited Palm. 523. by Hyde Ch. J. Paſch. 4 Car. B. R. in 


caſe of Symonds v. Darknoll. 


2. A common carrier is as much Scupd to carry goods as an Skin. 279. 


innkeeper is to lodge a gueit. Per Holt Ch. J. Show. 104. „ omdy 


Mich. 1 W. & M. in caſe of Boſon v. Sandford. | 327. Jack- 


ſon v. Rogers 


S. P. Per Holt Ch. J. 1 Salk. 18. S. P. their undertaking is in proportion to their power 
and convenience, cites D. 15%._—A carrier refujing to carry goods when he has a convenience, his 
waggon not being full, is liable to an action on the cale Per Holt Ch. J. who ſaid he had known ſuch 
action brought, and a recovery upon it, and never diſputed. Ld. Raym. Rep. 654. S. P. per 
Holt Ch. J. chough he ſaid the caſes are not reported. 12 Nod. 484. 2 Show. 327. pl. 334. 
Mich. 35 Car. 2. B. R. per Ld. Jefſcryes. Jackton v. Rogers. 

But he may refuſe to admit goods into his warchor ſe before he is ready to take bis journey. per Holt. Ch. 
J. Ld. Raym. Rep. 652. Patch. 13 W. 3.————5. P. per Holt Ch. J. 12 Mod. 481. 


3. A common hackney coachman is a common carrier, becauſe he 
carries for hire. 2 Show, 127. pl. 127. Trin. 32 Car. 2. B. R. 
Lovet v. Hobbs. 

4. Action lies againſt a common carrier for refuſing to carry 
money, if he does not aſſign a particular reaſon for it. Per cur. 
12 Mod, 3. in a note there, Mich. 2 W. & M. 

5. A. took a hackney coach, and delivered the coachman his 
goods to be carricd with him, but in the paſſage the goods were 
Joſt. Holt Ch. J. at a trial at Guildhall, held that if the paſen- : 
ger pays the hackney coachman for the carriage of the goods he may 
charge him for them, but not otherwiſe, Comyns Rep. 25. 
Hill, 8 W. 3. Upſhare v. Aidec. | | 

6. So where A. took a place in a ſtage- coach for ſuch a town, But by the 
and in the journey the defendant, by negligence, loſt the plain- ek 
tiff's trunk; upon not guilty, the evidence was, that the plaintiff 8 
gave the trunk to the man that drove the coach, who promiſed to take coaches, 
care of it, but loſt it; Holt Ch. J. at niſi prius, held, that the e cot 
maſter was not chargeable, and that a ſtage-coachman is not 4 y for 


within the cuſtom as a carrier is, unleſs the maſter rakes a dliſtiuct ile carriage 
\ price * 


cuſtom and 
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I nach price for the carriage of the goods as well as of the perſons. 1 Salk, 
n gt; i 

Eh eie 282. pl. 11. Mich. 10 W. 3. Middleton v. Fowler. 

the coachman ſhall be charged for the loſs of goods b-yond uch weight; per Holt Ch. J. Comyn's 
Rep. 25. Hill. 8 W. 3, at Cuiidhau, in the caſe of Uptkare v. Aidee. 


7. A. undertaling in his return from London 7 carry back ſuch 
goods in his waggon into the country*as he could get jor a rea- 
enable price is a common carrier. 1 Saik. 249. pl. 5. Hill. 8 
Ann. C. B. Giiburn v. iturtt. 


a8] (C. 3) Carrier. Chargeable 5 Ex: able. In what 


city 4 
EDI Caics. 


pl. 12. 


Bax of jrrvels was delivered to a ferryman, who not know- 
ing what was in it, and being in a tempeſt, threw it over- 
brard into the ſea; reſolved he ſhould anſwer for it. Cited All. 
93. by Ro { Ch. J. as Bearcroft's caſe. 
Hale Ch. 2. A. deli: "rs 0 A x 19 a carrier's porter 1 to take in god's, 
Vent. 235. and fad him {hat there was a book and tobacco in the box, and in truth 
there was 501. 2 'The carrier is rabbed. Roll Ch. J. di- 
B. R. cited rected, that he muſt anſwer for the money; for A. need not tel! 
> like point him all the p nel! in the box; but it muſt come on the car- 
then lately = 1 
er's part to make a ſpecial acccplan g. But in regard of the 
eordingly. intended cheat to this Cerricr, he told the jury, they might con- 
Du i the fer him in damages; but the fu 7 gave 97 l. damages, abating g 31. 


carrier had - 
told the only for carriage, qu: > durum vilebatur circumdamibus. All. 


owner, that 93. Mich. 24 Car. B. R. Kenrig v. Legleſton. 

it was a 

dangerous time, and if there was money in it he durſt not take charge of it, and the owner had anſwered 
as before, this matter would have cxcuicd the carrier. | 


He muſt an 3. Delivery of goods 1 the porter is a delivery to the carrier, 


/ 


ef | 
cn — 7 and it parce! ; of goods delivered to the porter are %, an action 


thoſe under lies againſt the maſter. 2 Mod. 309. Trin. 30 Car. 2. C. B. 


wid, though Staples v. Alden. 
he Kould | | 
expreſsly caution againſt it. Per Holt Ch. J. in caſe of Lane v. Cotton. I ak. 18. 


2 Show. 91. 4. 1 here needs no farticular agreement for hire to render a com- 
Baſtard v. mon carrier liable; becauſe, when there is none, a carrier may 


Baſt ald. 

. have a guantum merit for it. Agreed. 2 Show. 129. Mich. 32 
Car. 2. B. R. Lovet v. Hobbs. 

Note ; the 5. Four hundred and fifty pounds was de an ered to a carrier 


caſe of exled up in a bag, and vas toll it was 2001. if he is rovbed, he 
Kenrigs and ſhall anſæuer only for 200 J. Carth. 485. Paſch. 11 W. 3. B. R. 


Eggzlettone | 
— wy en. Tyly v. Morrice. A like verdict was given on the like point a 


cited as an the ſame time in caſe of Fither v. Morrice. 


Dor! * : f 
For hs Tant; ; ſed non ailocatur. For the court held their caſe diſferent from the preſent, Carth. 


485. Tyly v. Morrice. 


8. p. But 6. The law charges a common carrier, common hoyman, 


13 * maiter of a chip, &c. iatruſted to carry goods, ga all venta 
* Sce tit. Maſter of 4 Lip (B) pl. 12. 


ut 


13 


nw WW 


—— 


is determined. Jenk. 132. pl. 69. 


24 Car. 2. B. R. in cate of Owen v. Lewyn. atual 
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but acts of God, and of the enemies of the king ; for though the force "ies 


A . a . ds, and 
be never ſo great, as if an irreſiſtible multitude of people ſhould - par Rory 


rob him, nevertheleſs he is chargeable z otherwiſe theſe carriers he is nor 


might undo all that deal with them, by combining with thieves, liable to the 
8 I owner, 


&c, and yet in ſo clandeſtine manner as not to be diſcovered ; though he 
and the law, as to this point, is founded upon this Jeaſon 5 per has a pre- 
Holt Ch. J. 2 Ld. Raym. Rep. 918. Trin. 2 Ann. arg. in cafe um be- 


cauſe it is 


ol Coggs v. Bernard. | only a par- 
i ticular office and a private truſt; per Holt Ch. J. 3 Salk. 11. in S. C. 


(C. 4) Chargeable. In what Actions, &c. [ 222 ] 


I. A BOX is bailed to a carrier to carry to Exon, who carries it S. P. Obj. 
to another place, and breaks gpen the box, and runs away with ©" 8 Mod. 
3 - { 76. Paſch. 
the goods, it is felony ; for by ſo doing, the truſt of the bailment 8 Geo. 1. 


2. If a carrier J gebs committed to him, a general action of 8. P. But it 


: a 2 ws | . lies againſt - 
trover does not lie againſt him; per Hale Ch. Vent. 223. Mich. ne, = 


Wrong, as 
if he breaks it to tal:e out goods, or fell it. 2 Salk. 655. per Trevor Ch. J.—Per Hale Ch. I. Vent. 
223. Owen v, Lewyn. | | 


3. If goods are /tslen or gotten awvay by a cheat from a common In trover 
carrier, it is no converſion, and trover will not lie againſt him, 9 8 
. [ 2 
but an action on the caſe upon the common cuſtom of the realm; gefendant 
but, in trover, evidence muſt be of ſome act of his own for his took upon 
bare delivery over by a token is no converſion. But trover lies dim for 
. . — . - Wages to 
againſt the bailee; and demand after the goods delivered over is carry this 
no converſion by the carrier; per Hale Ch. J. and Wild; but it oil from the 
. l * . a * 522 Aa 
was ſaid by Twiſden, and aflirmed by the bar, as common in 3 
circuits, to have trover againſt the carrier; and ruled, that the feld, and he 
trial proceed. 3 Keb. 422. pl. 18. Hill. 26 Car. 2. B. R. Star- did deliver | 
kie v. Hart. | 13 5 ns fo "i 
owner could not come by them but were imbezzled. It was holden that this action of trover doth not 
lie againſt the carrier, but he ſhall be put, to a ſpeciai action upon this cafe. Clayt. 104. pl, 174. 


(C. 5) Carrier. What Actions he may have. 


. O Arier is accountable for the goods, and he may have 

trover or treſpaſs at his election; per cur. Mod. 31. Hill. 
21 & 22 Car, 2. B. R. Arg. in caſe of Wilbraham v. Snow. 
2. Where there is no particular agreement for price, a carrier Ibid. 12g. 
may have a quantum meruit for his hire. 2 Show. 81. pl. 67. Hine 
Mich. 31 Car. 2. B. R. Baſtard v. Baſtard. | | e 8 


. B. R. 8. P. 
agreed in the cafe of Lovett v. Hobbs of a common cartier. 
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(C. 6) Carrier, Pleadings, 


7. IN aſſumpſit for that the defendant promiſed to carry certain 
apples for the plaintiff by boat from Greenwich in Kent t9 
Lenden, and the boat in which they were, by a great and violent 
tempeſ? wwas ſun in the River of Thames, ſo as the ſaid apples 
perithed, &c. It was holden to be no plea in diſcharge of the 
aſſumpſſt, by which the plaintiff had ſubjected himſelf to all ad- 
. ventures. 4 Le. 31. pl. 86. Trin. 26 Eliz. B. R. Taylor's caſe. 
F 223 ] 2. If one delivers goods to a common carrier to be delivered at 
In as 8. in conſideration whereof the plaintiff undertakes to content him 
zzaint a rationabiliter for the carriage, and the carrier promiſes to deliver then 
"oh „ Jafely. Held that the conſideration that he would rationabiliter 
dy negli- content him, is ſufficient, though no ſum certain was mentioned. 
gence, w And adjudged that an action lay upon that promiſe, but not be- 
. e eauſe he was a common carrier. Cro. J. 262. pl. 26. Mich. 8 
mextioned ro Jac. B. A. Rogers v. Head. | 
&- paid, or | | 
promiſed f.r bre, but only pro mercede ratienabili, and held good; for perhaps there was no particular 
agreement, and then the carrier might have a quantum meruit for his hire, and is chargeable in either 


caſe. 2 Show. 81. pl. 67. Mich. 31 Car. 2. B- R. Bastard v. Ba:tard. Sid. 30. pl. 5. Paſch. 


23 Car. 2. C. B. S. P. per tot. cur. adjudged accordingly, 


3. A carrier covenanted ts carry gods of the plaintiff from D. 
to London, he paying him fer the carriage. And in covenant for 
not carrying the goods, he did 7 /heww that he had paid, but that 
paratus fuit folvere, and well; for by the common cuſtom of the 
realm he ought not to pay before they are carried; or otherwiſe 
he will pay for nothing. 2 Roll. Rep. 466. Mich. 2 Jac. B. R. 
Seabright v. Beale. i 

4. In caſe, &c. the plaintiff (a merchant) ſets forth, that by 
the common law every lighterman ought to govern his lighter that 
the merchant's goods therein be not damaged; that the plaintiff 
<vas a merchant, and the defendant a lighterman, who carried the 
plaintiff's goods from &c. to &c. for hire, (viz.) for fo much mo- 
ney; and that he had ſo negligently governed his lighter, that the 
goods were damnified. After a verdict, exception was taken that 
it was nat averred that he wwas a common lighterman z beſides, he did 
net ſet ferth how his goods were ſpoiled ; but both theſe were over- 
ruled. Palm. 523. Paſch. 4 Car. B. R. Simonds v. Darknall. 

5. In caſe for that he delivered 19 the defendant (being a water- 
carrier gods in York to carry thera from Hull to London, and that 
the goods were loſt. It was moved in arreſt of judgment, that 
the agreement ſet forth was to carry the goods from Hull to Lon- 
don; ſo that the deſendant did not undertake to carry them from 
York to London. But adjudged that he ſhall be charged upon the 
general receipt at York, according to SouTHCOT's caſe, though no- 

thing was ſaid if the carriage to Hull. Sid, 36. pl. 5. Paſch. 13 
Car. 2. C. B. Nicholls v. More. 
| | 5 6. Aſſumpſit 


tk _- ka FF Y » 
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6. Aſſumpſit by a carrier, upon a promiſe t9 pay /5 much for car- 
rying goods from York to London ; if the plaintiff in his declaration 
evers performance, and doth notfhew in what par;/hand wardhe brought 
the goods, it is ill upon a demurrer. Cited per cur. to have been 
ſo adjudged. Sid. 178. pl. 10. Hill. 15 & 16 Car. 2. B. R. 
Anon. | DL 
+. Though in an action ſur caſe againſt a carrier, the declara- 
tion may be good without recital of the cuſtom of the realm, as 
Hobart ſaid, yet the better way is to recite it. Sid. 245. pl. 5. 
Paſch. 17 Car. 2. B. R. Matthews v. Hopkins. 


223 


Reſolved in 
the exche- 
quer cham- 
ber, that 
though it 
was laid as a 


cuſtom, yet indeed it is the common law. Hob. 18. pl. 30. in cafe of Rich v. Kneeland, It is 
uſual to declare ſecundum legem & contuetud;nem Anglia; for it is not a cuſtom confined to a particular 


place, but is extenſive to all the king's people. Arg. 3 Mod. 227. 


8. Action againſt a carrier was brought in London for bing 
goods there, which were d:ltvered to him at Beverley in Yorkſhire to re- 
deliver at London, Defendant pleaded that he was robbed of the 
ſaid goods at Lincoln, abſque hoc that he loſt them in London. 
The court held the declaration good, and the plea naught in ſub- 
ſtance ; but if it had been good, the traverſe had been ill, becauſe 
the juſtiſication was not local, though Scroggs J. was of a con- 
trary opinion. Judgment for the plaintiff, 2 Mod. 270. Mich. 
29 Car. 2. C. B. Barker v. Warren. 1 

9. In caſe againſt a carrier for goods loſt, the count was for 4 
ſilver cups & uno poculo argentes, without ſaying uno alio poculo, 


Ke. and adjudged good; for if it be aliud the damages ſhall be 


intended to be given for it, and if it be idem and not aliud, then 
it is only tautology, and in that caſe the damages may be rightly 
given. 3 Salk. 19. Anon. 

10. One may turn an action againſt a common carrier into a 


ſpecial afſumpfit (which the law implies in reſpect of his hire) viz. 


that in conſideration of a ſum to be paid, he undertook to carry, Ec. 


Per Holt Ch. J. Comb. 334. Trin. 7 W. 3. B. R. Anon. 

11. Caſe for that the defendant being a common carrier, and 
uſing to carry goods pro mercede between Worceſter and Litch- 
field, the plaintiſf delivered him a guinea, to carry and deliver to her 
ſon T. and that the defendant in conſideration of fo much for car- 
riage, promiſed to carry it ſafely, and deliver it when required, 
which was not done, though by the plaintiff often required, and 
that defendant refuſed to deliver it to the plaintiſf, &c. It was 
moved in arreſt of judgment, that no breach of promiſe is ſet 
forth, there being no requeſt to pay to T. to whom the money is 
to be delivered, and ſo no cauſe of action; and though the plaintiff 


might have countermanded the gift any time before an action 


brought by 'F. and conſequently might have had an action for it 
againſt the defendant, yet that action muit not have been caſe, but 
trover or detinue; and therefore here is no ſoundation for this 
ſpecial action, without ſhewing a requeſt to deliver it to T. Sed 


per cur. it being /aid generally that be requefted the defendant to de- 


liver, though not ſaid to whom, and it being after verdict, they 
held it well, and gave judgment for the plaintifl. Holt zgroto. 
. 11 Mud. 


[ 224 J 
2 Vent. 78. 
Mich. IW. 
& M. in 
C. B. 
CMAMEER. 
LAIN v. = 
Cook, S. Ss 
accordingly. 


_ |. Actions [as to Innkeepers. ] 
11: Mod. 273. pl. 20. Hill. 1709. 8 Ann. B. R. Lewkner v. 
1 Plant. | | 
12. Whether ue ajſumpfit be a good plea to an action brought 
againſt a common carrier, the court doubted, becauſe the foun- 
dation of this cuſtom is upon a ſuppoſed promiſe to deliver the 
goods ſafely. 8 Mod. 178. Trin. 9 Geo. Harriſon v. Green. 


(D) Againſt an Hoſtler [Innkeeper.] Mo ſhall be 


ſaid an Hoft chargeable. 


Br. Adlon Cx. TIE muſt be a common inn-keeper that may be charged for 


* © _ goods ſtole in his houſe. Paſch. 3 Hen. 4. B. R. Rot. 
11 H. 4. 28. Adjudged.) : | | . | 
45. S. Þ.—_ 

See (G. 2.) Maſon v. Grafton. By the law of the 


S. P. 8 Rep. 32. a. in Calye's caſe. 
land a common inn-keeper is bound to warrant the goods of his gueſt. D. 266. b. marg. pl. 9. cites 
H. 4. Rot. 16. Midd'. and Paſch. 9 H. 4. Rot. 69. Midd' action for 2 horſes; and Mich. 13 H. 4. 


Rot. 6. Surr. Will. Cowper v. Robert de Croydon, hoſtler for one horſe. 


For if the [ 2. If an inn-keeper be ſo diſtempered that he ig nan ſane me- 
Fe moriæ, and a gugſt knowing theregf inns there, where his go2ds are 
b fle, an action upon the caſe lies againſt the inn-keeper; for he 


an inn, he : : : 
evght at his cannot diſable himfelt by ſaying he was then non ſanz memoriæ. 


=_ fly Mich. 40, 41 Eliz. B. R. between Cross and AnDREWws. Ad- 
his guete judged, but not entered. 
goods, and : 


if he be fick his ſervants ought carefully to look to them, and he cannot diſable himſelf in this caſe 
any more than in debt on an obligation. Cro. E. 622. S. C. 

Ear } 7 EE 2 a 

S. P. cited [Z. If an inn comes to an infant, and he keeps it, and his gueſts 
+. 5M are robbed, yet no action hes againſt the infant. Mich. 40, 41 
a6judzed ac- Eliz. B. R. in CRoss axnD ANDREW's caſe. Agreed. ] 


cordingly. Carth. 161. | 


See (E) pl. [. If a man that is 0 a common haſt be affigned per hefpitatorem 
1 damini regis, to receive another man as a gueſt, he is bound to take 
charge of the goods of his gueſt. Mich. 3 Hen. 4. Rot: 28. 
Adjudged.] . | | 
5. Houſes ot Epſem, where they take in lodgers and bearders 
coming to drink the waters there during the ſeaſon, and dreſs vic- 
tuals, and fell them ale and beer, and entertain the horſes at 8d. a day, 
but ſell to no «ther perſons, is not an inn or an gle-houſe. 12 Mod. 
254. Mich. 10 W. 3. Parker v. Flint. | © | 
6. A fign is net eſſential to an inn, but is an evidence of it; per 
Holt Ch. J. 12 Mod. 255. Mich. 10 W. 3. 


C2. If a man comes to an inn with a hamper, in which he hath 
certain gozds (ſcilicet, hats as the caſe was) and departs leaving it 
avith the hoſt, and tus doys after comes again, whereas - in the 
time of his abſence this was /z/e, he ſhall not have any action 
againſt the hoſt, becauſe he was nt a gueft at the time of the fheal- 
ing, and the þ 4 had no benefit by the keeping thereof, and there- 
fore thall not be charged for the loſs thereof in his abſence. Mich. 

Jac. B. R. between JELLY AND CLaRKr, adjudged. And Juſ- 
tice Williams ſaid, that it was ſo adjudged at Hertford term, 
which intratur Paſch. 4 Jac. Rot. 454. 
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(E) Againſt an Hoſt. 77% ſhall be faid a Cueſt lo 
| | have an Action. 
fi F my goods are ſtole in an inn, and I am a gueſt there, 2 8 
I but my goods were delivered to the hoſter upon another account, Man f ge 
T ſhall have no action againſt the hoſtler. Mich. 40, 41 Eliz. & 4 Elis. 
B. R. between BEMON AND WATSON. ] 22 
does not ap peare 


Cro. J. 188. 


pl. 13. 8. C. 
lays he told 
the inn- 
keeper that 
he would 
return in 

2 or 3 days, 
and fo he 
did. The 
juftices 
were of 
opinion, 
that the inn 


keeper was not chargeable as a common hoitler for the goods ſtolen during ſuch time, unleſs Le makes a 


ſpecial promiſe for the ſaſe kceping of them; and the action ought to be grounded thereupon; 
Noy 126. S. C. fays, that 
within 2 days, and would leave his mer 


being a new caſe, and Fleming Ch. I. belong abſent, adjornatur. 
the morning he departed he told his hoſtels he would teturn + 


but it 


there, in which were many hats, and his , promijed they fy ald Ge jrfe 5 that he returned accordingly, 
but the hats were ole ; and adjudged that dderens nil capia* per billam, becauie he was not a gueſt at 


the time of the ſte ling, and the hoſt had no profit by the g goods being there. 


S. C cited Arg. Poph. 


179. and in 2 Brownl. 235. and in Lat. 127. but by diffe;ent names, and in neither of thoſe books 1 is 


the point in Noy of the hoſt's promile mentioned. 


[3. But if a man comes to an inn with a horſe which he rides, 
and leaves it with the hoit, and departs from the inn for ſeveral 
days, and in his abſence the horſe is ſtole, yet the hoſt ſhall be 
charged for it, becauſe he had a benefit by the continuance of - 

borſe with him, inaſmuch as he is to be paid for it; and ſo th 

owner is a ſuſhcient * gueſt to have the action. Mich. 5 Jac. B. R. 
in the ſaid caſe of JELLY AND CLARKE, it was ſo agreed per 
curiam. ] 


S. P. as adjudged accordingly. S. P. but otherwiſe if he had left a trunk or a 
I Salk. 388. pl. 2. Mich. 3 Ann. B. R. York v. Grinditone. 


LA. If an 2 invites one to ſupper, and the night being far ſpent, 
invites him to Hay there all night, if he is after ribbed, yet the hoſt 
ſhall not be charged for it; for this gueſt «was not any traveller. 
25 Eliz. CAaRR's CasE, adjudged. Cited Paſch. 7 Jac.] 


for the writ is ad hoſpitandos homines, &c. tranſeuntes in eiſdem hoſpitantes, &c. 
254. S. P. by Ccke Ch. J. 

Is. [$9] If an hef} be 22 aned per hoſpitutærem doamini regts to en- 
tertain J. S. as a guet, he is not bound to warrant J. S. 's goods; 
tor he is not a traveller that is lodged for his money . _ the 

tent 


Noy 126. 

S. C. & 

S. P. ac- 
corèingly. 
—— Cro. J. 
138. pl. 12. 
8. C. & 
S. P. - Mo. 

7. pl. 

1229. Cites 


1 


dead thing. 
<7 226] 


8 Rep. 32. 
b. in the 24 
reſolution 

in Calye's 
caſs; 8. . 
accordingiy; 
2 Brown. 


The caſe of 
BAuNUOT 
BY Ve Wile 
KINs, D. 
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158. b. intent of the law. Paſch. 3 H. 4. Rot. 28. adjudged. But there 
mag. fl. jt ſeems that the hoſt vas not a common 52. 8 


12. and 
Cites the record. See (D) pl. 4. 


Poph. 127 [. If a man takes my horſe, and rides him to an inn, where he 
Ss is Ve, I ihall not have an action againſt the hoſt, though I am 
Ag the owner, becauſe I am not his gueſt. Trin. 15 Jac. B. R. be- 


does not ap- tween ROBINSON AND WALTER; per Cro. & Dod. & Hought. 


3 but Mount. e contra. 
Roll. Rep. | 
449+ H. 11. S. C. but S. P. does not appear. 3 Bulſt. 269. S. C. but S. P. does not appear. 


Poph. 127. 5. But if my ſervant upon my buſineſs comes to an inn, and 
ES. bot. des upon my horſe, and he is there ſtole, I may have an action 


ae. againſt the hoſt, becauſe the abſolute property is in me. Trin. 


——Roll. 15 Jac. B. R. between RovinsoN aND WALLER, per Mount. 


Ref. 449- Cro. & Dod.) 


S. C. but | 
S. P. does not appear. 3 Bulit, 269. S. C. but S. P. does not appear. 9h if the ſervant 


has money of his maſter's in 2 bag in the inn, which is ſtolen by default of the inn-keeper and his ſcr- 
vant ; adjudged that action lies for the matter ; and faid that it had been ſo refolved before. Cro. J. 224. 
pl. 4+ Trin. 7 Jac. B. R. Beedle v. Morris. Yelv. 162. S. C. accordingly; for no one can 
have ſatisfaction but he that has the loſs, and that is the maſter; and whether he were ſervant or not to 
the plaintiff at the time of lodging in the inn is not material; for if he was his friend, by whom he ſent 
the money, and is robbed in the inn, the very owner ſhall have the action; per tot. cur. And judgment 
accordingly. —.S. C. cited D. 158. b. marg. pl. 52.— 8. C. cited Lat. 127. Poph. 179. cites 
S. C.————S. P. adjudgedfor the plaintiff. Lat. 126. Trin. 1 Car. Drope v. Thaire.—Poph. 178. 
S. C. adjudged accordingly. Noy 79. S. C. aJjudged. —— Dal. J. pl. 1. Mich. 7 E. 6. cites H. 
4. S. P. 3 Bulſt. 271. S. P. by Montague Ch. J. 


8. Whitfield J. held, that /o/diers billetted, though they had been 
in the inn 14 days, were gueſts; and denied Caley's caſe 8 Rep. 
which ties the abode of a gueſt to 3 days, and that, if the abode 
is longer, it ſhall be ſaid a commerancy ; for he ſaid, the time may 
be longer, as a lawyer at the aſſiſes, a gentleman at a horſe-race, 
&c. Clayt. 97. pl. 164. 1641. Harland's caſe, 

9. If an attorney hires a chamber in an inn for a while term, thie 
hoſtler is not chargeable with any robbery in it, becauſe the party 
is quaſi a leſſec. Mo. 877. pl. 1229. cited by Warburton J. as 

| reſolved. 3 

S. C. cited 10. One /eft grads in an inn, and vent abroad about his buſi- 

Arg. Poph. neſs, and returned the ſame day, the hoſtler ſhall anſwer for the 

-« - rp | goods, if ſtolen in the mean time; but if the owner does nat re- 

Lat. 1427-— turn within 3 or 4 days, it is otherwiſe. Mo. 877. pl. 1229. 


— ! cited by Warburton J. as 1 Jac. Sir Edwin Sand's caſe. 


22 5 R F 
[ 27 1 11. If a paſſenger /odges 3 days together in an inn, the hoſtler is 
127. Trin. not anſwerable for his goods, if they are.,ſtolen out of his cham- 
3 OT ber; per Doderidge J. Lat. 88. Patch. 1 Car. in Gulielm's caſe. 
S * ? 

that if c/>- | | 

thiers come to London to fell their clith, and Pay a week vr more, and ſo of ſuch as come to term here, yet in 
theſe caſes they ſhall have an action againſt the hoſt, he being a common inn-keeper. To which Jones 
agreed ; but otherwiſe if he ſtays a quarter of a year, or boards there; but if he ſlays balf a year ith- 
ut ſuch agreement for brard, &c. he is within the cuſtom. - —Foph. 179. S. P. by Jones and Dode- 
ridge J. agreed. | S. P. ſaid, and not denied. Het. 39. 50. It was faid at bar, and not de- 
nied, that the declaration ſhovid ſay rrorfiens bop tawit; for if he boards or fojourns for a certain ſpace 
zn an inn, the action dees not lie. Het. 49. .Gruniton's caſe. 


11 


12. An 
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” | 12. An inn in London is an inn; and if a gueſt be robbed in 
| ſuch an inn, he ſhall have remedy as if he was paſling through the 
country. Poph. 179. Paſch. 2 Car. B. R. Drope v. Thaire. 

13. If one comes to an inn, and makes a previous contract for 
kedging for a ſet time, and does not eat or drink there, he is no gueſt, 
but a lodger, and ſo not under the innkeeper's protection; but if 
he eats and drinks there, it is otherwiſe; or if he pays for his 
diet there, though he does not take it there; per Holt Ch. J. 
12 Mod. 255. Mich. 10 W. 3. arg. in the caſe of Parker v. Flint. 


(E. 2) Where one, in reſpect of Intereſt, though 
not the very Gueit, ſhall have an Action againſt 
the Hoſtler. 


1. IF a common carrier has a pack of goods of J. S. to carry to D. Quere, ang 
| and it is „e from him in a common heſtry, J. S. ſhall have ac- ſee (I) pl. 1. 
tion againſt the hoſtler for the pack, and not the carrier; for 
they are not the carrier's goods; per Brown and Portman, and 
Hales accorded. Dal. 8, 9. pl. 1. Mich. 7 E. 6. Anon. 
2. If one ſends money by his friend, who is robbed in an inn, the 
very owner ſhall have the action; per tot. cur. Yelv. 262. 
Mich. 7 Jac. arg. | 
3. If a ftranger takes another's horſe, and ſets him up in an inn, 
and he 1s flolen away, the party may have his remedy againſt the 
innkeeper; per Mountague Ch. J. 3 Bulſt. 271. Mich. 14 Jac, 


(F) Againſt an Hoſtler. | 
Fa rs full 0 


| | 102281 
LI. IF an hoſt reisen a gueſt, upon pretence that his S. P. by 
gueſts, if this be falſe, an action upon the caſe lies. Paſch. ws = i 
4, 5 Ph. & Ma. Dyer 158. 32.] | | ridge and 
| Chamber- 


laine J. 2 Roll. Rep. 345.—8. P. per cur. Palm. 367. & 474. Br. Action ſur le Caſe, pl. 76. cites 39 
H. 6. 18. So of a wittualler ævbo zuill net ſell me victuals; and yet in debt for theſe victuals the de- 
fendant may wage his law. Per Moile J. per Priſot it is true; for the victualler or hoſtler is not bound 
to ſell you his victuals, unleſs he will, nor the hoſtler to lodge you againſt his will. Qere thereof; 
for then it ſeems by his reaſon, that action upon the caſe does not lie. Quæte; for it ſeems that if a 
ler will not lodge a man, the cenſtalle, upon complaint, ſhall compel bim. And per Danby, an hoſtler 
it nat bound t5 give meat to bis gueſt's horſe till be be paid beforehand ; for he is not bound to truſt him. 
S. C. cited 9 Rep. 87. b.—Note by all the juſtices, that if a common hoſtler <vi// nt lodge me, 
er is T ſhall not have an action, but complain tothe ruler of the will, and lie ſhall take direction upon it. Br. Ac- 
tion ſur le f Caſe, pl. 92. cites 5 E. 4. 2.—Dalt, Juſt. cap. 7. ſ. 8. makes a quære how the officer ſhall 
compel him; and ſays it ſeems that all the officer can do is either to cauſe ſuch alehouſe-keeper to be 
caſe, ſuppreſſed, or to preſent ſuch offence at the aſſiſes or ſeſſions of the peace, that ſo ſuch offender may be 
thereupon indicted ; and ſays that at a Lent aiſiſes 1622, Ley Ch. J. delivered it in his charge, that 
an inn-keeper or alehouſe-kceper offending herein might be indifed, fined, and impr._/-ned tor the ſame, 


\ ha or eiſe that the party grieved might have an action upon the caſe againſt the inn-keeper or alehouſe- 
"4 keeper refuſing to lodge him. Hawk. Pl. C. 225. cap. 78. ſ. 2. S. P. and cites S. C. 

Dode- If an inn-keeper tales dexon bis fign, but ſtill keeps an hoſtry, caſe lies for deny ing to lodge a travel- 

wot de- ler for his money; but otherwiſe if be takes down his ſign, and gives over keeping an inn. Godb. 
ſonct 346. in pl. 440. Trin. 21 Jac. B. R. by Dodderidge J.—S, P. by Ley Ch. J. and Do4deridge ard 

a ip Chamberlaine J. 2 Roll. Rep. 345, 346+ in S. C.-——Palm. 374. S. P. in 8. C. by Dedderidse. 

An a | 


vol. I, | 8 N C2. K 


_— Actions [as to Innkeepers. ] 


C2. If a traveller comes to an hoſtler to lodge, and the hb? aſſigns 
Br. Action him a chamber to put his g5ods in, and after the gueſt is there robbed 
ſorle Cate, of his goods, he ſhall have an action upon the caſe againſt the 
85 "4 ©? hoſt. * 42 Aſſ. 17. adjudged. And there ſaid to be adjudged in 

| the council. Co. 8. CaLyz”; cate 32.] | 

—— 183. If a man comes to a common hoſtler to lodge, and d-/rres 
I Fol. ++ that his horſe be put to paſture, and the hoſt puts him to paiture 
DW accordingly, where the horſe is e, the hott ſhall not be charged, 
accordingly + becauſe the hoſt is not bound by the law to anſwer for any 
4 Le. 96.pl. thing which is out of his inn, but only for thoſe things which 
2 1 are within his inn. Co. 8. Cal. yu 32. b. Reſolved Hill. 37 
Niead.—— Eliz. B. R. between Dal AND Grusox agreed; but there ſaid, 
2 Brownl, that before it had been held contra per curiam. Paſch. 40 Eliz. 


257 8. FP. B. R. between + Mos:.cy axp Fosst r per curiam.!] 
by Foſter J. 


T Mo. 543. Pl. 720. Hill. 40 Eliz. S C. but S. P. dyes not clearly appear. 


E, #7 2 DJ. But if the cauner does net require the hoſt 7s put his berſe te 
accordingly x# : 04 3 7 = > a1 

4 Le. 96. Lr but the hoſt does it of his own head, he thail anſwer for 
pl. 196. . 


it, if the horſe be ſtole. Co. 8. CaLrz 32. b.] 
Windham v. 
Mead. —2 Brownl. 255. S. P. by Foſter J. 


Mo. 543. [5. [But] if the hoſt, ien command of the gueſt, puts the horſe 
+ 720. to graſs, and the horſe by the wluntary and wilful negligence of 
S. C. but 8 3 * gg 

S. P. does the hoſt ig tele; as if the hoſt voluntarily leaves open the gates of 
not clearly fhe ground, by which means the horſe ſtrays out, and fo is ſtole 
1 or loſt, an action upon the caſe lies againſt the hoſt. Paſch. 40 
caſe is, that Eliz. B. R. between Mosl EY AND FossEr. Per Poph.] 


the defen- f 
dant took the horſe to graſs at 28. per week, and was to keep him ſafe, and re- deliver him when re- 
quited; and ſhewed that he kept it io negligently that it was taken away by perſons unknown. Upon 
gemurrer Popham and Fenner held, that the action lay not without alleging a requeſt to re deliver; and 
likewiſe that the horſe was elorgned, dead, or loſt; but Gawdy and Clench e contra, the action being 
founded on the negligence, and ſpecial aſſumpſit to keep him ſafe. But all agreed, that without ſuch 
| ſpecial aflumphit the action would not lie. | 


6. If one brings a bag or cheſt of evidences or obligations, deeds, 
or other ſpecialties, and they are loſt by default of the hoſtler, 
the hoſtler thall anſwer for them. 8 Rep. 33. a. Paſch. 26 Eliz. 
B. R. in the 5th reſolution in Caley's cafe. | 

7. An innkeeper is not compellable H receive the horſe of any, 
if his maſter is not lodged there. 2 Brownl. 254. Per Coke Ch. J. 
Paſch. 7 Jac. 

8. If an hoſtler keeps a Herſe Jeft with him at livery ſo negli- 
gently that he ir taken out of his flable, and rid a long journey, and 
damaged, an action lies; ſo if he keeps him ſo negligently, that 
he is beat or abuſed, or wanted reaſonable provender in his inn, 6 Mod. 


224, 225. Mich. 3 Ann. B. R. per tot. cur. Obiter. 
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Attions [as to Innkeepers.] 3 


(G) Againſt an Hoſtler. Collateral Matter to excuſe 
the Hoſtler. 


II. 17 an hoſt refuſes a gueſt becauſe his houſe is full of gueſts, and Ibid. inthe 


the party ſuys that he will ſhift among the other gueſts, and — _ - 


there he is robbed, the hoſt ſhall not be charged. 4, 5 Ph. & Ma. ax Hosr- 


| LER or 
Dyer 158. 32.) 3 
BRIDGE. —Bendl, 60. pl. 103. S. C. by the name of BIRD v. BIRD accordingly by all the juſtices of 
C. B.— And. 29. pl. 69. S. C. accordingly ; and by And. and Bendl. it appears that the plaintiff 
went to a bed in the inn by ſufferance of another perſon, but without the atlent of the hoſtler or his 


lervants. | 
[2. If an hoſt zells a guet that he muft go abroad, and fo he can- S. P. Br. 
5 Action ſur 


not be attendant to him; and thereupon the gueſt rater up his || Ci, ol. 


 {dging there at his peril, if his goods are ſtole, the hoſt ſhall not 41. cites 


: A Hen. 4. 45 | S. C. And 
be charged. 11 Hen. 4. 45+] | — dong 


pleaded that he told the plaintiff that he could not take upon him the charge of the goods, becauſe he 
muſt go early in the morning to the ſheriſf upon a writ of inquiry, &c. and that thereupon the plaintiff 
aſked him to deliver the key of his chamber and Rable, which the defendant did accordingly, and went 


his way, &c. The court agreed that the deiivery of the key was nothing to the puzpoſe ; but per Hill, 


* when the defendant notified that he could not attend, and thereupon the plaintiff took up his lodging 


there at his peril, the defendant was diſcharged, And per cur. none ſhall be compeiled to anſwer as 
hoſtler but a common hoſtler. And becauſe the plaintiff had nat counted that the defendant was a com- 
man heſtler, nor does it appear of record, therefore the plaintiff took nothing by his writ. Quod nota. 
And though the defendant admitted ſuch writ, and counted, yet if the court perceive it they will not 


permit it, by which judgment was ut 1upra. k 


[Z. If an hoſt takes in a gue}, end goes abroad of his own head 
without preceſs of law, yet he muſt anſwer for the goods of 
his gueſt, for he ought to have a ſervant to take care of them in 
his abſence. 11 Hen. 4. 45.] | 

[. S⸗ it ſeems it would be, if he was at another place by adrian 
ef law ; for his ſervants ought to have the care in the mean time. 


Contra 11 II. 4. 45. 


5. Action upon the caſe againſt an hoſtler, becauſe he carried * It 4 2 
excuſe for 


eway his goods in his hoſtry, which were embezzled by ill people Mee e 
for default of good kceping, &c. and the defendant ſuid, that he tay, that be 
did not deliver the goods to him, and alſo that he had the * key of his delivered t 
chamber. Et non allocatur, but judgment for the plaintiff, and - 8 
elegit awarded of the land, which he had the day of the judgment, and chamber in 

not the day of the writ z and he prayed capias ad fatisfac, which which te 

was denied, as where hue and cry 1s made ; for he did no wrong, gu Bags, 


but luches. Br. Action ſur le Caſe, pl. 15. cites 42 E. 3. II. gueſt 1:ft the 
door of the 


chamber open; for he ought to keep the goods of his gueſts there in ſafety. 8 Rep. 33. a. Paich. 26 
Eliz. B. R. in the 4th reſolution in Calcy's caſe. And ſays that with this reſolution agrees 22 H. 6. 


21. b. 11 H. 4.45. a. b. 42 E. 3. 11+ 4. 


6. Where a man is lodged in a chamber with me by my goad æauill, es da 
is the gueſt's 


and not by the holler, and he robs me, the hoſtler {hall not be eee 
charged. Contra, if he was lodged there by the hoſtler. Br. have fuch a 


companion 


Action ſur le Caſe, pl. 58, cites 22 H. 6. 21. per tot. cur. 
| | or ſervant, 
$ Rep- 33. a. in the th reſolution in Caley's caſe, cites 5. C. 
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—————— 


„ 3 # 


x [2. If a traveller comes to an hoſtler to lodge, and the 77% ene 

*Br. Action him a chamber to put his geads in, and after the gueſt is there robbed 

forle Cate, of his goods, he ſhall have an action upon the caſe againſt the 

> 3 hoſt. * 42 Aff. 17. adjudged. And there ſaid to be adjudged in 
the council. Co. 8. CaLyz”s cate 32.] 

p—— I. If a man comes to a common hoſtler to lodge, and d-/rres 


t Fol. 4+ that his horſe be put to paſture, and the hoſt puts him to paiture 


E—— accordingly, where the horſe is e, the hoſt ſhall not be charged, 


S. P. ruled : . , 
Sccordingly f becauſe the hoſt is not bound by the law to anſwer for any 


4 Le. 96. pl. thing which is out of his inn, but only for thoſe things which 
196. Wind- are within his inn. Co. 8. Calvi 32. b. Refolved Hill. 37 


5 . . : " 00 2 
3 Eliz. B. R. between Dal AND Givsox agreed; but there ſaid, 


2 Brounl. that before it had been held contra per curiam. Patch. 40 Eliz. 


R. between + Mos:.cy axp Fosst r per curiain. 
by Foſter J. B * a Per e ] 


4 Mo. 543- Pl. 720. Hill. 40 Eliz. S. C. but S. P. does not clearly appear. 


S. P. ruled [J. But if the cxuner does net require the hoſt t put his horſe to 
7 793 gi greſi, but the hoſt does it of his own head, he thail anſwer for 


pl. 198. it, if the horſe be ſtole. Co. 8. CaLrz 32. b.] 
Windham v. 
Mead. — 2 Prownl. 255. S. P. by Foſter J. 


Mo. 543. | (5. [But] if the hoſt, ien command of the gueſt, puts the horſe 


I. 720. LN : 2 
FC tw do graſs, and the horſe by the wiluntary and ⁊uilſul negligence of 


S. P. does the hoſt 1g lle; as if the hoſt voluntarily leaves open the gates of 


not clearly fhe ground, by which means the horſe ſtrays out, and fo is ſtole 

1 but gr loſt, an action upon the cafe lics againit the hoſt. Paſch. 40 
ere the : n 1 

caſe is, that Eliz. B. R. between Mosi EY AND FossEr. Per Poph.] 

the defen- | | 

dant took the horſe to graſs at 25. per week, and was to keep him ſafe, and re- deliver him when re- 

quired ; and ſhewed that he kept it lo negligently that it was taken away by perſons unknown. Upon 

gemurrer Popham and Fenner heid, that the action lay not without alleging a requeſt to re deliver; and 

like wiſe that the horſe was eloigned, dead, or loſt; but Gawdy and Clench e contra, the action being 


founded on the negligence, and ſpecial aſſumpſit to keep him ſafe. But all agreed, that without ſuch 
ſpecial aſſumpſit the action would not lie. | 


6. If one brings a bag or cheſt of evidences or obligations, deeds, 
or other ſpecialties, and they are loſt by default of the hoſtler, 
the hoſtler thall anſwer for them. 8 Rep. 33. a. Paſch. 26 Eliz. 
B. R. in the 5th reſolution in Caley's caſe. | 

7. An innkeeper is not compellable 7 receive the horſe of any, 
if his maſter is not lodged there. 2 Brownl. 254. Per Coke Ch. J. 
Paſch. 5 Jac. 1 | | | 

8. If an hoſtler keeps a þzr/e Jeft with him at livery ſo negli- 
gently that he ig talen cut of his flable, and rid a long journey, and 
damaged, an action lies; ſo if he keeps him ſo negligently, that 
he 1s beat or abuſed, or wanted reaſonable provender in his inn, 6 Mod. 
224, 225. Mich. 3 Ann. B. R. per tot. cur. Obiter. 


AA 
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(G) Againſt an Hoſtler. Collateral Matter to excuſe 
| the Hoſtler. 


[ 1. T an hoſt refuſes a gueſt becanſe his houſe is full of gueſts, and Ibid. inthe | 


caſe of 


the party ſays that he vill Hhift among the other gueſts, and g 
there he is robbed, the hoſt ſhall not be charged. 4, 5 Ph. & Ma. — 


LER or 
Dyer 158. 32. Tux- 
BRIDGE. —Bendl. 60. pl. 103. S. C. by the name of B1rD v. BIRD accordingly by all the juſtices of 
C. B.—And. 29. pl. 69. S. C. accordingly ; and-by And. and Bendl. it appears that the plaintiff 
went to a bed in the inn by ſufferance of another perſon, but without the atlent of the hoſtler or his 


lervant:. 


[2. If an hoſt tells a gie, that he muſt go abroad, and ſo he can- S. P. Br. 
. Action ſur 


not be attendant to him; and thereupon the gueſt zakes up his je Cage ol 
- . 5 s Dis 
ſalging there at his peril, if his goods are ſtole, the hoſt thall not 41. cites 


l wy 1 a S. C. And 
be charged. 11 4. 45] the hoſtler 


pleaded that he told the plaintiff that he could not take upon him the charge of the goods, becauſe he 
muſt go early in the morning to the ſheriſf upon a writ of inquiry, &c. and that thereupon the plaintiff 
aſked him to deliver the key of his chamber and ſable, which the defendant did accordingly, and went 


his way, &c. The court agreed that the deiivery of the key was nothing to the puzpoſe ; but per Hill, 


when the defend ant notified that he could not attend, and thereupon the plaintiff took up his lodging 


there at his peril, the defendant was diſchalged. And per cur. none ſhall be compeiled to anſwer as 
hoſtler but a common hoftler. And becauſe the plaintiff had nat counted that the defendant was a com- 
mn h:ftler, nor does it appear of record, therefore the plaintiff took nothing by his writ. Quod nota. 
And though the defendant admitted ſuch writ, and counted, yet if the court perceive it they will not 


permit it, by which judgment was ut lupra., \ 


[Z. If an hoſt takes in a gue/?, end goes abroad of his own head 
without proceſs of law, yet he muſt anſwer for the goods of 
his gueſt, for he ought to have a ſervant to take care of them in 
his abſence, 11 Hen. 4. 45. | 

[4. Sy it ſeems it would be, if he was at another place by adrian 
ef law ; for his ſervants ought to have the care in the mean time. 


Contra 11 H. 4. 45. 


5. Action upon the caſe againſt an hoſtler, becauſe he carried * It is no 
excuſe for 


away his goods in his hoſtry, which were embezzled by ill people 

R : an hoſtler to 
for default of good kceping, &c. and the defendant ſuid, that he ty, that be 
did not deliver the goods to him, and alſo that he had the“ key of his delivered e 
chamber. Et non allocatur, but judgment for the plaintiff, and — TA the 
elegit awarded of the land, which he had the day of the judgment, and chamber in 
not the day of the writ z and he prayed cdpias ad ſutigfac. which which os | 
was denied, as where hue and cry is made; for he did no wrong, * 


but luches. Br. Action ſur le Cafe, pl. 15. cites 42 E. 3. 11. gueſt left the 


door of the 


chamber open ; for he ought to keep the goods of his gueſts there in ſafety. $ Rep. 33. a. Palch. 26 
Eliz. B. R. in the 4th reſolution in Calcy's caſe. And ſays that with this reſolution agrees 22 H. 6. 


21. b. 11 H. 4. 45. As b. 42 E. 3 11. 4. 


6. Where a man is lodged in a chamber with me by my good awill, _ rb 
is the gueſt's 


and not by the holler, and he robs me, the hoſtler ſhall not be yin ab 
charged. Contra, if he was lodged there by the holtler. Br. have ſuch a 
companion 


Action ſur le Caſe, pl. 58. cites 22 H. 6. 21- per tot. cur. 
| or ſervant. 
$ Rep. 33. a. in the 4t reſolution in Caley's caſe, cites 5. C. 
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S. C. cite 
8 Rep. 33. 


2. in Calcy's 
caſe. 


Actions [as to Innkeepers.] 


7. And if my own ſervant who comes with me robs me in the hoſtery, 
the hoſtler tha!l not be charged. Quod nota. Br. Action {ur le 
Caſe, pl. 58. cites 22 H. 6. 21. per tot. cur. 

8. A clet hier came to an inn awith-a bg gen of 20 to lodge 
there, and at his entry the 42/7/or told him, that, , he would have 
bim to tate charge of his waggon, he \ſpould draw it into the inner- 
court, or atherwiſ? he ⁊tould net anſwer for it, The clothier did 
not do ſo, and the wool was ſtolen. In action brought againſt 
the hoſtler, he was diſcharged by this ſpecial matter, Mo. 159. 
in pl. 299. cited by Periam as adjudged i in 7 & 8 Eliz. 

9. In action againſt an hoſtler for goods loft, he ſaid, in excuſe, 
that he bid the plaintiff put his goods in fuch a chamber, Kg lick them 
up there, and hen he would warrant them, but not otherwiſe ; but 
that the gueſt let them lie in an outer-court at large, where they 
were ſtole. Upon demurrer, the opinion of the court was againſt 
the plaintiff, D. 266. b. pl. 9. Mich. 9 & 10 Eliz. Saunders v. 
Spencer. 

10. In cafe againſt an hoſtler for goods ſtolen, the defendant 
pleaded an agreement betaween them, that the defendant fhould not be 
charged for any goods brought by the gueſt, except ſuch as he delivered 
te the heſtler or his avife ; and ſaid, that he did not deliver the goods 
ſtolen either to him or his wife, and ſo not chargeable. And 
the court held this a good plea in bar. Mo. 158. pl. 299. Hill, 
26 Eliz. Brand v. Glaſſc. 

11. If an innkeeper demande of hit gueſt to tell him what goods 
er money he has brought, wheresf he ſhall be charged, and the gueſl 
fays he has none, or leſi than he really has, the hoſtler ſhall not be 
chargeable if the goods are ſtolen; per Anderſon, but Wind- 
ham and Periam e contra. - Mo. 158. pl. 299. Hill. 26 Eliz. 

12. Though the gueit des nt deliver his gouds to the hoſtler te 
Leep, nor acquaints him of them, yet it they are ſtolen, the hoſtler 
ſhall be charged. 8 Rep. 33. a. Paſch. 26 Eliz. B. R. in the 
ath reſolution in Calye's cate, and ſays, that with this accords 


E. 3-11. a. 


13. The not knowing by whom the goods were ſtole is no excuſe 
for the hoſtler, but that he ſhall be charged. 8 Rep. 33. a. in 
Calye's 228 cites 22 H. 6. 38. 8 R. 2. tit. Hoſtler 7. 


(G. 2) Actions n an Innkeeper. Writ and 


Declaration. 


1. WV IT of treſpaſs vi & armis was maintained againſt an 
hoſtler for one who loſt his goods in default of his hoſt. 
Thel. Dig. 114. cap. 24. f. 14. cites Mich. 8 R. 2. Hoſtler 7. 


and fays, the form of the Regiſter fol. 105. is to ſuppoſe, 42 


Zr. Count, 


Pl. SI Cites 


3. Comm 


malefaftores quandam cameram in qua, & c. in defettu dep. vi of 
armis noctanter fregerunt, &c. 
2. In caſe againit an hoſtler for not ſafely keeping the goods 


of his gueit, &c. the writ * be 7. N. — or the like, but 
in 


ut 


Actions [as to Innkeepers. ] 1 


in the declaration he ſhall be named common heſtler ; and otherwiſe Br. Office 
del, &c. pl. 


the writ does not lie. Br. General Brief, pl. 16. cites 11 H. & 22. 


4. 45. - | | (bis) cites 
S. C. —— Thel. Dig. 51. lib. 6. cap. 5. f. 2. cites S. C. Br. Action ſur le Caſe, pl. 58. cites 
22 H. 6. 21. where the writ was labourer but the count was hoſtler. Thel. Dig. 51. lib, 6. Caps 
5. ſ. 2. cites 21 H. 6. 24. S. C. that one may have writ againſt one who is a common hottier, with- 
out naming him hoſtler in the writ. The writ need not mention that the defendant keeps a cm- 
men inn; tor the words of the writ in the Regitter are infra hoſpitium ejuidem B. but it is to be ſo in- 
tended in the writ ; for the recital of the writ is, hoſpitatores qui communia hoſpitia tenent, &c. and 
the one part ought to agree with the other. And the plaintiff ought to count that he Folds commune 
hofpitiumi. And ſo the books of 22 H. 6.21. 11 H 4. 45. a. b. 10 Eliz. D. 206. &c. are well re- 
conciled. 8 Rep. 32. a. b. Paſch. 26 Fliz. B. R. in the iſt reſolution in Caley's caſe. 

la caſe for goods ſtolen out of the inn, it was moved after verdict, that it was not ali.ged to be in 
c:mmuni hoſpitive (Quære if both in the writ and declaration) vet becauſe the declaration laid it as the 
cuſtom for common inns, and then ſaid that ke hoſpitacus in hoſpitio, &c. it was adjudged for the plain- 
tiff; for it ſhall be intended. And it is domus, and not hoſpitium, if it be not commune. Hob. 245. 


pl. 307. Maſon v. Grafton. ; * 


3. If one declares of gods carried azvay out of an inn, he need 
net count who carried them %. Br. Toll, pl. 2. cites 9 H. 6. 45. 

4. Treſpaſs upon the caſe againſt W. H. labourer, inaſmuch 
as according to the law and cuſtom of the realm, an hoſtler who 
holds common hoſteries ought to keep the goods of them who are 
jodged in their hoſteries, ſo that no damage ſhall come to them 
by perſons unknown, and that certain goods, and ſhewed what 
of the plaintiff's were carried out of the houſe of the defendant 
by perſons unknown; and the writ was awarded good according 
to the law and cuſtom of the realm ; for the cuſtom of the realm 
is the common law, and where it is the common law, there he need 
not rehearſe the cuſtom. Contra where it is private cisſtom, and not 
the common law. And the writ nor the + count did not rehearſe + In the 


that the houſe of the defendant was a comm8g1 hsffery, but they mag. of pl. 
ofe of 5 fe 5 oft * y I6, it is ſaid 


| paſſed over, &c. and the writ was, that 100s. of the plaintiff hat tue 


in hoſpitio defendentis hofpitati recepernnt, &c. which word ( hyþi- count was 


tati } per Aſcu, has relation to the perſon of the plaintiff and not exe : — 
O NOT ob- 


to the goods; for the perſon may be lodged there, and the 1008. ſerve it £ 
in another houſe, where the writ ſhould be 1008. hu grier? here. 
ibidem invent” cepit, &c. and yet the writ was awarded good. 

Br. Action ſur Je Caſe, pl. 58. cites 22 H. 6. 21. 


5. Plaintiff declared upon the common cuſtom of the realm, ve. 162. 


that innkeepers , 79 keep the goods of their gueſts, and all other = = 5 5 
P, does 


goocli brought into their inns ſafely, Sc. After verdict for the plain- 0 ane, 


tiff, it was moved, that there is no ſuch cuſtom that the goods —Lat. 127. 


of others ſhould be ſafely kept unleſs they were gueſts ; ſed non 2 P. . 


allocatur; for the cuſtom is ſuſſiciently alleged to maintain the ſays, that fo 


action. Cro. J. 22.4. pl. J. Trin. 7 Jac. B. R. Beedle v. Morris. is the pre- 


cedent in 


Lord Coke's Entries, fol. 345. ita quod damnum non eveniat hoſpitibus nec aliquibus aliis, &c, —— 
Poph. 179. cites S. C. and S. P. and ſays it was alſo reſolved that the maſter who brought the action 


ought to conclude that pro def, Sc. and apply the cuſtom to himſelf as being maſter, 


6. If a ſervant be robbed in an inn, the maſter may have an 8 2 3. 


action againſt the common hoſtler, and need not fhew that the p. . 


ſervant was in his journey ; for he may be at the end of it, as at 125. 8. C. 
London about his buſineſs. Noy. 79. Trin. 1 Car. B. R. Drope & S. P. 
v. Thaire. | | 
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7. And there it is ſaid by Jones and Doderidge J. that . 


recital of the cuſtom is not material, becauſe it is the common law. 
And judgment for the plaintitf, Lat. 127. Trin. 1 Car. B. R. 
Drope v. 'Thaire. 

8. In caſe by a carrier ſor goods loſt out of an inn, the count 
was of certain packs full of linen cloth and other g59ds. After verdict 
it was moved, that it did not appear what tort of cloth it was, 
nor of what value, and fo uncertain. But Roll Ch. J. held the 
declaration good enough, eſpecially after a verdict. Sty. 370. 
Paſch. 1653. Herbert v. Lane. | 

9. An innkeeper was died for nt receiving ene taken ill with 
the ſmall-p5x, and it was quiſhed for not [/ayjing he avas a traveller. 

132 Mod. 445. Hill. 12 W. 3. the King v. Luellin. 
1 Salk. 44. 10. In caſe againſt an innkeeper for damaying a e left with 
3 him at liucry, it need nat be begun in the declaration that the de- 
does not ap- fendant agreed to maintain and keep ths horſe for a premitum for 
* ſince it appears by the declaration, that the horſe was delivered 
S. C. but to the defendant himſelf to be kept, &c. for a reaſonable price 
S. P. does to be paid to him by the plaintitt, one cannot intend but that the 
not appear. defendant agreed to it. 2 Ld. Raym. 796. Mich. 1 Ann. 


Stanian v. Davis. 


[232] (G. 3) Plea by Hoſtler in Actions. Good or not. 


1. THE eſcheator of North. brought action upon the caſe for the 
king and fer himſelf, that whereas he was travelling to- 

wards London in the king's buſineſs, he came to H. and was 
ladged in the houſe of W. who delivered him a chamber to put in his 
ſtuff, and put in ſo much, &c. and thewed what, which was 
carried away wrongfully, and to the damage of 20 l. and W. 
came and ſaid, that not damnified by his default ; and no plea, be- 
cauſe it was not denied but that the defendant is a common hoſt- 
ler, and that the plaintiff was lodged with him, during which 
time he ought to be protected by the hoſtler, by which the plain- 
tiff recovered his principal, and 4es. damages by award, which 
ſeems to be coſts, becauſe he anſwered for himſelf, his ſervants, 
his chambers, and his ſtables; and the plaintiff prayed capias ad 
ſatisfaciend becauſe the defendant came by capias. Per Knivet, 
you ſhall not have it, for he ing not charged of his own act, but by 
the law ; by which they prayed elegit of the land which he had when 
be firſt came in ts anſwer, which was the other term, and could 
not have it, but day of the plea pleaded, Br. Action ſur le Caſe, 
pl. 86. cites 42 Af. 17. 3 
2. Treſpaſs againſt an hoſtler by cuſtom of the realm, where 
he counted that his ſervant was lodged there, and 3 of the horſes of 
the plointiff were flole, &c. The defendant pleaded, that he was 
not a common hoſtler, nor the ſervant of the plaintiff was not lodged 
there, but by prayer. Priſt, and the other e contra, Br. Action 


ſux le Caſe, pl. 28, cites 2 H. 4. 7, | 
mm * 3: Treſpaſy 


Actions [as to Innkeepers. ] 


3. Treſpaſs upon the caſe againſt an hoſtler, for goods of the 
plaintiff taken out of the hoſtery, who ſaid, that he delivered the 
tey of the chamber to the plaintiff, and he brought A. B. and C. D. 


with him, who carried away the goods. The plaintiff ſaid, that the 


ſaid A. B. and C. D. whom he brought into the chamber, did not 


232 


Br. Action 
ſur le Cale, 


pl. 5 Cites. 


I, C. 


carry azvay, &c, Per Newton, this is negative pregnant, viz. 


that they did not take the. goods, and another, that he did not bring 
hem into the chamber,; therefore thall tay, that he did not bring 
them [into the chamber], &. or that they did not carry away his 
goods. uod nota. Br. Negativa, pl. 22. cites 22 H. 6. 21. 
4. Ard it is ſaid there, that 7 fa that the goods were not carried 
away in default of the defendant, is à good plea. Br. Negativa, 


pl. 22. cites 22 H. 6. 21. 


5. Treſpaſs upon the caſe againſt a common hoſtler, and 
counted accordingly. The defendant faid, that they were not taken 
1% default of him nor of his ſervants ; and it was held negative preg- 


nant, by which he i, that the plaintiff himſelf lodged a perſon 3 


Er. Action 
ſur le Caſe, 
pl. 58. cites 
* 


S. P. Br. 
Action ſur 
e Caſe, pl. 
59. cites 


C. 


unhnown with him in his chainber in the hoftery, ⁊ubo carried azva 

the goods ; abſque hoe that they were carried away in default of him or 
his ſervants; and yet held pregnant, by which he waved it, and 
faid that the goods were not carried away out of his houſe mods & for- 
ma, prout, &c. & lic ad patriam. Br. Negativa, pl. 24. cites 22 
H. 38. 


(G. 4.) Againſt an Hoſtler. Judgment, &c. [ 233 J 


I. IN treſpaſs upon the caſe againſt an hoſtler, for ill keeping of Br. Exigent. | 


= . LE + | pl. 12. citrs 
the goods in his hoſtery, the plaintiff recovered, and prayed &* 


cn. ſa. and was denied; for it is t a tort in the defendant, but S. p. be- 
[aches. Br. Execution, pl. 16. cites 42 E. 3. 11. cauſe be 75 

not charged 
by a torticus act, but by his negligence and by the /aww. Ibid. pl. 127. cites S. C. S. P. Ibid. pl. 
87. per Knivet, cites 42 A fl. 47. Br. Elegit, pl. 17. cites S. C. 


2. In caſe againſt an inn-keeper for goods loſt, the plaintiff Yelv. 162. 
had judgment; and it was afligned for error that the judgment rw 1 wg 
ought to have been quod capiatur, and nod z miericordia, accord- not appear. 
ing to the precedents Hill. 9 H. 7. Rot. 310. the old Book of En- 
tries 377. Which is a capias; for this action comprizes in itſelf a 
contempt contra legem, &. Sed non allocatur; for it is not 
ſuch contempt for which the king ſhall have a fine, as it is in ae- 
tions which are contra pacem. Cro. J. 224. pl. 4. Trin. 7 Jac. 

B. R. Beedle v. Morris. 


(G. 5) Remedy for Hoſtler againſt his Gueſt. 


I. Man was arraigned of felony, and it was found that he A gueſt 
was a lodger in the houſc of J. N. and went to his bed, u be 
| , . guilty of fe- 
and argſe in the night, and took a carpet and two ſheets out of the ii by 
; | 84 ; chamber, + 


r 
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taking away chamber, and put them into the hall to the intent to fteal them, and 


= went to the ſtable to inquire for his horſe, and the hoſtler took 


' inn-keeper's him, and it was adjudged felony. Br. Corone, pl. 107. cites 27 


eſſion, 20. 
5 the AY 39 


party hath the bare uſe of them. Arg. Show. 54. cites 27 Aſſiſe, pl. 44. —=—1 Salk. 388. S. P. 
in pl. Is | 


2. Though an inn-keeper in London may, after long keeping, 
have the Horſe appraiſed and fell him, yet when he has in ſuch caſe 
had him appraiſed, he caumot juſtify the taking him to himſelf at the 
price he was appraiſed at. Barnard, Rep. in B. R. 3or. ſays it 
was ſo held by the judge at Lent aſſiſes, Hill. 3 Gev. 2. 1729. 

| See tit. Inn and Inn-keepers (B) 


(H) For keeping a Dog accuſtomed to bite. [And 
how the Action ſhall be brought. ] 


234 5 
„ {+ II is a good writ and declaration to fav % defendens quen= 


plea that the dam canem ad mordendum oves conſuetum ſcienter retinuity 
_—_— without ſaying, quad retinuit quendam Canen {ciens canem predictum 
that he uſed ad mordendum over conſuctum ; for this is tantamount z for the word 
to bite, but {cienter goes to all the precedent matter, and the Regiſter 111. is 
— bop * accordingly, and the old Book of Entries, 'Treipaſs du Chien 2. 
Zid nor be and this is the conftant courſe of B. and within a year laſt paſt ad- 
the ſheep, judged good there, as was remembered by Juitice Mallet, Mich, 
1 — "w_ 17 Car. B. R. between CoCcKERam AND Davies, Adjudged per 
Quare inde, curiam, this being moved in arreſt of judgment, Intratur Trin. 16 


Br. Aden Car, Rot. And the court ſaid that the + /ciens is not traverſable, but 


5 » — ought to be proved in evidence ; and ſo in this cafe, otherwiſe the 


28H. 6. 5. action does not he. ] 

Br. Nega- | 
tiv, pl. 3. cites S. C. Br. Traverſe per, &c. pl. 2c. cites S. C. Cro. C. 487. pl. 12. 
Mich. 13 Car. B. R. Kinion v. Davis, S. P. and ſeems to be S. C. but ſays that upon reading the de- 
charation all the court held (abſente Brampſton) that it was not good; waereupon rule was given that the 
judgment be reverſed niſi, c. In caſe the count was that tne defendant a ceriain bitch accuſtomed to 
bite meu, did knowingly retain and hetp, Ec. it was held by all the court, that the 4n:qvingly ought to 


be referred to the biting, or elſe it would be ſurpluſage and idle; for one cannot be ſald to have a dog or 


bitch if he does not know it, and the (knowingly) here is not traverſable. And by all the court judg- 
ment was given for the plaintiff; and they thought the cale of 28 H. 6. 7. is expreſs inthe point, and 
the record of the caſe of Cockeram and Davis was produced in court, expreſs in the point that 
judgment ſhould be for the plaintiff; and that as to the caſe in Cro. C. of Kinion v. Davis, they ſaid it 
was not upon any debate, and the rule for judgment was niſi; and that it was the plaintiff's negli- 
gence not to make any defence in fo good a cauſe. 2 Sid. 127, Hill. 1658. B. R. Cropper v. 


Matthews. = 
+ S. P. For it is no direct allegation, but muſt be proved in evidence on the general iſſue ; per 


cur. 4 Rep, 18, b. in pl. 14. Arg. | And fee there (d) many caſes referred to in the margin. ] 


2. If my dog kills your ſheep, and I fre/bly after tender you the 
dig, you are without remedy. F. N. B. 89. (B) in the new notes 
therc (b) cites 7 E. 3. Barr 290, : 

Andinac- 3. If a man has a dog that Hills ſheep, the maſter of the dog 
2 on the zeing ignorant of ſuch quality, the maiter ſhall not be puniſhed for 
caſe tor 8 0. A , . 2 . 
loch Killing, this killing; but if he has notice of ſuch quality, it is 3 
| | 25. 


' SS: 8. % . dt. I. ro 
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Ch. J. to prove in evidence that the dog had uſed to kill ſhrep. Ibid. marg. cites 24 Eliz, 
— 1 ibid, marg. Cites Ex Libro Magittri Noy a cate, Paſch. 19 E. 3. 


Dogge v. Cook. 
10. Cronet v. Morgan, S. P. 


Note, to maintain action for the biting of defendant's dog, it muſt be proved that he 4ncap bis dog 


234 
D. 25. b. pl. 162. per Fitzherbert & Shelly J. Agreed Hill, the plintif 
28 H. 8. Anon. | _ 


B. R. Rot. 


to bt wed to bite; but one inſtance is ſufficient in that caſe. 12 Mod. 555. Trin. 13 W. 3. Anon. 


4. If a man's dog runs at ſheep and kills them, and it is not with 
his conſent, there no action will lie; but otherwiſe if 207 His 
conſent. Het. 171. Trin. 7 Car. C. B. Baker v. Webberley. 
5. Action upon the caſe, for that he kept a maſtiff, /czens that 


S. C. cited 


he was afſuetus ad mordendum porcos, which maſtiff bit the plaintiff "7 . 
ſoww great with pig, fo as ſhe died of the biting, It was ſaid, the PR 


declaration was not good, for that ad mordendum porcos aſſu- 
etus is not good; for it is proper for a dog only to hunt, and 
not to kill ſwine. Reſolved, the action did well lie; for it is not 
lawful to keep dogs to bite and kill ſwine. Adjudged for the 
plaintiff. Cro. C. 254. pl. 5. Paſch. 8 Car. B. R. Boulton v. 
Banks. | | | | 

6. If one hreps a dog accuſtomed to bite ſheep, &c. and he knows 
it, and notwithſtanding he keeps the dog ſtill, and afterwards the 
dog bites a horſe, this thall be actionable, notwithſtanding that the 
precedents are all of the ſame fpectes ; becauſe the owner, after no- 
tice of the firſt miſchief, ought to have deſtroyed or hindered 
him from doing any more hurt; per Powell J. Ld. Raym. Rep. 
110. Mich. 8 W. 3. Arg. in caſe of Jenkins v. Turner. 


7. In caſe the count was, that the defendant quendam canem. 


moloſſum * [ Anglice, a mongrel maſtiff ] valde fercen, and did let 
him go unmuzzled in the publick ftreet, Sc. fo that pro defectu cure 
of the defendant, the plaintiff was bit and worried as he was peace- 
ably going about his + buſineſs in ſuch a ſtreet. And another count 
was, that defendant knew the dog ad mordendum affuetus. The 
defendant demurred to the firit cowit, and pieaded not guilty 


to the 2d. Gould J. thought, that this being a mongrel, and 


laid to be valde ferox, this muit be an innate and not an acci- 
dental fierceneſs, and to maintaiy, this iſſue, they mult give a na- 
tural fierceneſs in evidence. In Ch. J. held, that if it had 
been ſuid, that the defendent knew the dog to be ferox, he ſhould 
think it well enough; that the law takes notice that a dog is not 
of a fierce nature, but rather the contrary z and the preſumption 
is againſt the plaintiff, it not being imaginable that a man would 
keep a fierce dog in his family wittingly. And judgment for the 
defendant by Holt and Turton, Gould mutante opinionem ſuam. 


12 Mod. 332. Mich. II W. 3. Maſon v. Keeling. 


1235 J 


*Ld.Rayms 
Rep. 606. 
Mich. 12 
W. 3. S. C. 
but nothing 
mentioned 
ot ſuch 2d 
count; and 
Holt Ch. J. 
and Turton 
J. held the 
declaration 
ill, for want 
of ſhewing 
that deſen- 
dant knew 
the dog was 
fierce; for 
there is 
great differ 
ence be- 
tevecn borſes 
and ox:n, in 
which a 
man has a 


valuable property, and which are not ſo familiar to mankind, and dogs ; the owner ought to confinethe for- 
mer, and take ail reaſonable caution that they do no miſchief, otherwiſe an action lies againſt him; but 
otherwiſe it is of dogs, before he has notice of ſome miſchievous quality, But Gould J- thought the declara- 
tion good, becauſe the averring the dog was fierce made the owner liable. But adjornatur; and attes- 


wards the parties agreed, and no judgment was given. 


8. If A. has a deg uſed to bite, Ec. and he knows it, and he gives 
it to B. who is conuſant of this quality, if the dog bites, an _ 
| I 
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235 Actions [Miſchief by Dogs, 8&c:] 


will lie againſt B. otherwiſe if B. had not been conuſant of this 
quality; per Holt Ch. J. Ld. Raym. Rep. 608. Mich. 12 W. 3 


Arg. in the cate of Maſon v. Keeling. 


(H. 2) Actions for Miſchief by Beaſts, or other 
Creatures. And who {ſhall anſwer the ſame. 


1. JF a man has an unruly he in his ſtable, and leaves open 
the ſtable-door, whereby the horſe gets forth and does miſ- 
chief, an action hes againſt the matter ; per Wild J. Vent. 295. 
Trin. 28 Car. 2. B. R. | 

2. If one has kept a ame fox, which gets looſe and grows 
wild, he that kept him before, thall not anſwer for the damage 
he doth after he hath loft him, and he hath reſumed his wild 
nature; per Twiſden J. Vent. 295. in caſe of Mitchel v. Alleſ- 

tree. 85 
3. Treſpaſs quare vi & armis clauſum fregit, & equum ſuum 
cuſtodivit tam negligenter ut eguus fregit clauſum © monurdit eus 
guerentis, per quod they were ſpoiled and died, Verdict pro que— 
rente, and judgment was ſtaid becaute he did ut {ay ſcteuter cuſ- 

todivit equum. Freem. Rep. 534. pl. 522. Paich. 1681. C. B. 
| Sketchet v. Eltham, LES | | 
3 Salk. 12. 4. The prainuft declared that the deſcendant kept a bull that 
S. C.—— uſed to run at men; but did net fay fciens or ſcicuter, &c. This 
5 1 was held naught after a verdict; for the action lics not, unleſs 
m. Res, the maſter knows of this quality; and he cannot intend it was 


Ray m. Rep. 6 f 
109. E ibid. proved at the trial, for the plaintiff need not prove more than is 


310. by 08 in his declaration. 2 Salk. 662. pl. 1. Paſch, 8 W. 5 . B. 


Powell f. . : 
accordingly. Buxendin v. Sharp. 

— Lutw. 90. | i : | | | 

Bayntine v. Sharp, S. C. held acrardingly, and ſo Judgment was arreſted, 

*[ 236] 3 | 

3 Sik. 15. 5. The plaintiff declared that the defendant kept a boar ad nior- 


1 20 dend animalia confuet', and knew of this habit, and that the bo ir 
1＋ pk did bite, &c. * This was held good after verdict, though it was 
Rep. 109. objected, that theſe animals may be frogs or mice, &c. For we 
S. C. the muſt intend there was proof of biting ſuch animals as will ſup— 
ation was . : a 

for biting a port the action, otherwiſe the judge and jury would not have 
mare of the concurred in this verdict, whereby the plaintiff recovers damages; 
plaintiffs, and as to another objection, viz. that the defendant cannot know 


f which . . - ft 
3 what animals he is to defend againſt, it was anſwered, that no 


bite ſhe 3 i | 
died; and evidence can be given of killing any animals but what he has 


Judgment knowledge of. 2 Salk. 662. pl. 2. Mich. 8 W. 3. C. B. Jen- 
Was given 4 == ; 
for the Eins v. Turner. | 7 


ntitf. c . | 
—_ J. faid the fat was that the boar had bit a child before, of which the defendant had notice, and 
afterwards bit the plaintiff 's mare, and that it ſeems the plaintiff ſhould have ſhewn particularly what 
miſchief the boar had done bef.zre, and that upon a demurrer it would have been ill for want thereof; 
but this now is aided by verdict. At the end of this report it is ſaid, note, though this caſe was ſeve- 
ral times argued, yet Treby Ch. I. did not give his opinion, the judgment being given by Powel J. in his 
abſence. 12 Mod. 335. Mich. 11 W. 3. Holt Ch. J. ſaid he did not doubt, but if it were ge- 


neraliy lad that the dag coat uſed to bite animelia, and the d:fendart knew it, it will be enough to charge | 
him 


Actions [of Trover, &c.] 236 


$ dim for biting ſheep, &c. And by animalia ſhall not be intended frogs or mice, but . in which the 
Plaintitk has property. 


6. There is a difference between beaſts that are ſeræ nature, as 

lions and tygers, which a man mult always keep up at his peril, 

and beaſts that are manſuete nature, and break through the tame- 

L neſs of their nature, ſuch as oxen and horſes: in the latter caſe 
an action lies, if the owner has had notice of the quality of tlie 

beaſt : but in the former caſe an action lies without ſuch notice, 


1 2 Ld. Raym. 1583. Per Ld. Ch. J. Mich. 4 Geo. 2. B. R. in 

A delivering the opinion of the court. 

$ | (I) Upon a * Trover and Converſion. Who ſhall Se Execu- 

C | . $(Q) 

1 have a Trover and Converſion. * There Ts 
a [rover in 

— fact, and a 


[I. Ir a + common carrier has goods delivered to him to > carry te os is 
a certain place, and a ſtranger takes them out of his poſ- le. When 


n 
ſeſſion, and converts them to his own uſe, an action of trover and te ee | 
1 converſion lies for the carrier (t) againſt him; for he had a ſpe- (1) Fol. 1 
4 cial property in the goods, and is to make ſatisfaction for them to 
> the owner. Trin. 15 Car. at Guildhall, upon evidence in ſuch are bailed 
action ruled per Brampt. Ch. J. between $ GOODWIN AND RI“ gs — 
1 CHARDSON, upon a trial there, upon not guilty pleaded.}] in Jaw - but 
. Wen one 
by has goods per inventionem, this is a trover in fact; per Coke Ch. J. 2 Bulſt. 313. Hill. 12 fac. Arg. 
ſs +- He may have rot er er trtaſi at his election; per cur, 1 31. in pl. 75. Mi ch. 21 & 22 
y 7 
18 Car. 2. B. R. Arg. 
; & S. C. cited Lev. 282. 
3 
5, 2. If a feme covert hails good to a man, and after fhe takes him to 
barn, and he dies, the feme thall not have action of bailment; 
for the bailment was diſcharged by the intermarriage; but ſhe 
may declare upon a trover. Quod nota. Per Fineux. Br. Bail- 
„ ment, pl. 6. cites 21 H. 7. 29. 
ur 4% A. /old 100 load of 3 to B. to be taken of his trees at the aſ= Oro. E. 
as ſigument of A. Afterwards 4. ſells to C. 100 load, ts be taken at his 8 1 8 
be pleaſure. B. aſſigns his intereſt to D. The vender aſſigns trees, 3 
p- C. takes them away, and D. recovered in an action of trover. Paſch. 43 
N Baſſet v. B d. Elz. B. R. 
ve oy 32. Baſſet v. Baynar 8 
83 adjudged accordingly. Mo. 691. pl. 955. Maynard v. Baſſet, 55 . adjudged accordingly in B. R. 
W and affirmed in the exchequer chamber. 5 Rep. 24. b. ho. Palmer's S. C. adjudged in 
B. R. accordingly. 5 
10 11 2374 
as 4. A ſeri took goods in execution, and the defer i.1nt load them | | 
" away from him, he may have trover for them. Sce tit. Sheriff =_ 
| (I) pl. 2. ; 
3 5. Where good: are bailed t» A. to deliver over to B. if A. after- 
hat wards refuſes to deliver them over, and converts them to his own 
4 uſe, he is liable to an action of trover not only by him h firſt 
nis delivered them, but alſo by him to whom they were to be deli- 
ge - vered ; for though he never had the poſſellion of the goods, yet 
"ge 


um | | the 
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the converfion of them is a wrong done to him; and therefore an 
action of trover brought by him is well brought ; per cur. and 
, judgment accordingly. Bulit. Mich. 8 Jac. Flewellin v. Rave. 
6. If a e of a manor ſeiſes a herict without right to it, and the 
krd of the manor brings trover and converſion for it, yet if He 
property does not appertain to the lord, he cannot maintain the 
action; for the defendant had the ei PA Winch 46. 
57. Glouceſter (Bithop) v. Wood. | 
7. A. lerd of « manor made a leaſe to P. of all coal-mines open, or 
to be found in his ſaid manor for gg years rendering rent, and died. 
B. his fon and Hir entered upon a copyhold held by J. N. for life, and 
there opened a nexv pit, and digged coals, and converted them to 
his own uſe ; whereupon P. brought trover; and per cur. nei— 
ther P. nor the leſſee of the coal-mines, nor both together, could 
enter on the copyhold during the lite of the copyholder, without 
being treſpaſſers; but ruhen once the coals are digged, be it by 
whom it will, zhey belong te the lefſee of the coal-mines, and he 
may have an action of trover for them. Jo. 243. Trin. 7 Car. 
B. R. Player v. Roberts. | 
See 4 Rep. 8. A. was tenant for life, without impeachment of waſte, excepting 
62, cc. Her- valuntary waſte, the reverſion to B.—B. fold timber-trees growing 
dens on the land to W. A. cut them down, and sli them to 5, Whe— 
ther W. the bargaince of B. can have trover againſt the vendee 
of A. who was ſtill living, was the queſtion. It was argued, he 
could not; for though B. the reverſioner had a general property 
in them, yet he has no authority to {ell during the life of A. the 
tenant for life ; and, if fo, his bargainee has no intereſt to main- 
tain trover. Cro. Car. 274. pl. 11. Mich. 8 Car. B. R. Waller 


v. Sands. | 
Poſſeſſion 9. Mere paſſeſſion ſuffices to maintain trover; per cur. Het. 
without 167. Paſch. 7 Car. C. B. in cafe of Green v. Brooker and 


property is 
good cauſe Grcenſtead. 


to maintain | | 

an action in general, viz. treſpaſs, but not trover ; for many picas will ſerve in treſpaſs which will not 
ſerve in trover; per Dodderidge J. 2 Puitt. 135. Mich. 1: Jac. --- Execu/or may bring trover 
without an actual poſſeflion, and that by reaton of the property. dee Lat. 214. Mich. 30 Car. Hud- 


ſon v. Hudſon. 

S. P. ac- 10. The canmiſſoners of bankrupts may have action of trover, if 
x4 they did actually ſeiſe any goods of the bankrupt, as they might 
J. 2 Keb. by law; per'I'wiſden J. Mod. 31. Hill. 21 & 22 Car. 2. Arg. 
589. in pl. 5. | , 

Tromp by 11. Trover by affignees of commiſſroners of bankrupts ; but after- 
4 Pence wards the plaintiF was nonſuited, becauſe he could not prove 


ners of that the party was a bankrupt before an execution executed at the 
\ barkrupts ſuit of another for thoſe goods. 2 Lev. 113. Mich. 26 Car. 2. 


againſt the 7 8 
deſendant, B. R. Nelthorp v. Dorrington. | x 
who pretends to have ſeiſed the goods for rent. Before Holt Ch. J. at the fitting in Middleſex. Comb. 


453. Trin. 9 W. 3. B. R. Meggot v. Watſon. Note, the commiiflion muſt be ſhewed, and the 
aſſignee muſt prove an act of bankruptcy as well as the aſſignment by the commiſſioners; and prima 
facie it ſhall be intended that the afignment was executed at the time it bears date. Comb. 453. ut 
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12. Three jointenants were of goods , teuo of them brought trover ; 
and, becauſe the defendant pleaded not guilty, recovered damages 
for two parts; but the defendant might have pleaded in abate- 
ment of the writ for ſo much. 2 Lev. 113. Mich. 26 Car. 2. 
B. R. Nelthorp v. Dorrington. OE: 

13. One part-owner of a ſhip may have trover for the whole 
ſhip. Per Holt Ch. J. Comb. 367. ſaid, it was fo adjudged in 
lord Hale's time, upon a writ of error of a judgment at Cheſter, 
which was reverſed, and a new judgment grven for the plaintiff 
for that very reaſon. And in the principal caſe trover bein 
brought by the ſurviving part-owner for a thip which had been 
ſeiſed by order of king Charles 2. Holt Ch. J. faid, the order 
was illegal, and the ſubject mult take care how he executes it at 
his peril. And the jury found for the plaintiff, and gave him 
above 26001. damages. Paſch. 8 W. 3. B. R. Dockwray v. 
Dickenſon. | | | 

14. A. finds gods of B. and refuſes to deliver them to him, 
his remedy is trover; and if C. happens to get them, A. may main- 
tain trover againſt him, but he ſhall have but one fatisfaction 
but after A. has recovered againſt C. B. may maintain trover 


 e#gainit A. Per Holt Ch. J. 12 Mod. 602. Anon. 


(K) [Trover and Converſion.) For what Things 
| it lies. 


Cr. T Rover and converſion lies of money, though it is nat in @ * Gags. 
bag, becaute the thing itſelf is not to be recovered, but 210. pl. 
damages for it. Mich. 3.Jac. B. K. ſaid to have been often ad- 299; Mick. 
judged. Mich. 12 Jac. B. R. I5aac axD CLERK, Hill. 13 Jac. CI 
B. R. between WOOD AND DR. SUTCLIFF adjudged, and ad- caſe, S. C. 


mitted upon a writ of error. Hill. 9 Jac. B. Per curiam. Trin. nr 
agreed 


17 Jac. between SIR THOMAS (TEMPLE AND Sixs, for 1001. of therein.— 
money numbered in a bag.) 9 See Roll. 
| Rep. 59- pl. 


Mo. 341. pl. 1136. S. C. where the count was of 
money in a bag; but in arguing the caſe it was ſaid Roll. Rep. 59g. that monies in or out of a bag are 
all one, and that trover and converſion will lie for money out of a bag, quod fuit conceſſum; per 
Haughton & Coke, who ſaid that it is common experience. 

Roll. Rep. 293. pl. 8. S. C. & S. P. admitted. 3 Bulſt. 1 50. S. C. & S. P. ſeems to be ad- 
mitted.—Cro. J. 439. pl. 12. S. C. but S. P. does not appear. Ow. 131. HALL v. Wood, 8. P. 
not adjudged, but faid by Warburton, that if the money were loſt in the view of a 3d perſon, upon ſuch 
trover the action will lie, becauſe there it may be proved that it was the plaintiff's money, and Walmſ] 
agreed, Cro. E. $41. pl. 19. Trin. 43 Eliz. B. R. Hall v. Dean & Wood, S. C. adjudged for 
the plaintiff. S. P. Roll. Rep. 132. cites Paich. 24 Eliz. in the exchequer. Wilkins's caſe.— 
8. P. held accordingly, Cro. E. 818, 819. pl. 12. Paſch. 43 Eliz. B. R. Draycot v. Piot. Cro. 
E. $70. pl. 6. S. P. agreed. It was ruled by Roll Ch. J. that trover lies for money delivered by the 
plaintiff himſelf to the defendant to keep, though not in bags; both which points he ſaid had been 
doubted and reſolved. All. 91. Mich. 24 Car. B. R. Davis v. Dyos.-— Error of a judgment in 


rover for 190l. in pecuniis numeratis, was aſſigned that trover would not lie for money out of bags z but 


all the juſtices and barons agreed, that it being found by a jury that he converted the plaintiff's mo- 
ney, the plaintiff had good cauſe of action, and affirmed the judgment; and ſaid it lies as well out of 
a bag as of corn, which cannot be known. Cro. C. 89. pl. 11. Mich. 3 Car. C. B. Kinaſton v. 
Moore. 


3 tit. Maſter and Servant, {M. 2) pl. 4. Holyday v. Hix. See tit. Mogey, (B) pl. 3. 
C2. LS) 


' ether mark, whereby notice can be taken of her owner, 
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{2. [Se] Trover and converſion lies gf 4ol. money numbered 
in a box, without ſaying that the box was ſealed or licked, as the uſe 
is in replevin. Hill. 15 Car. B. R. between WesrBury AN 
WAKEFIELD, adjudged in a writ of error upon a judgment in 
Briſtol, and the firſt judgment athrmed accordingly. Intr. Tr. 


15 Car. Rot. 501.) 
Contra by 3 3. Trover and converſion lies of an obligation. P. 14 Car. 


_ B. R. between S10D0wNE AND MILLER. Adjudged per curiam 
54. Mich. in a writ of error.] | | 

41 & 42 

Eliz. C. B. Watſon v. Smith. But S. P. admitted that the actien lies. Cio. J. 637. pl. 7. Paſch. 
20 3 B. R. Upchard v. Tatam. ——5S. Þ. admitted accordingly. Cro. C. 262. pl. 8. Trin. 8 Car, 
B. R. Wilſon v. Chambers. Goldib. 89, go. pl. 19. Paſch. 30 Elis. S. P. admitted accord 
ingly. See 2 Bulſt. 313. Per Coke Ch. I. Arg. Trover de jcripto ſus obligatori per guid 
ebligatus fuit cuidam J. S. and held good on motion in arreſt of judgment; for it might be given to the 
plaintiff, and it ſhall be ſo intended, and then it was ſcriptum ſuum ; and there is no abſurdity, though 
it was made by bim to another, this being a deſcription only of the deed. 2 Salk. 654. pl. 1. Mich, 
g W. 3. C. B. Arnold v. Jeffreyſon. Ld. Raym. Rep. 275. S. C. accordingly, and that any - 
Nranger may maintain trover for a bond upon a ſpecial property by bailment, as well as the obligee 


Cro. C. [4. No trover and converſion lies of a Han, without alleging it 


$45: Pl-10- n be reclaimed, becauſe it is fere nature, whereof he had no pro- 


S. C. Jones 
and Bo kicy perty. Tr. 15 Car. B. R. between Sin MarTiN LisTER axD 


1 Hon, per curiam agreed; but the court doubted whether it 
non u, not Was not good after a verdi for the plaintiff, by which it was 
found, that he was poſſeſſed of it as of his proper goods, as is 


good; but 

Jones * alleged in the declaration; and note, this was a ramage-hawk, 
2 and it is alleged, that he loſt it out of his poſſeſſion, and fo the 
enough, be- property gone. ] 


cauſe it is 5 
aided by the allegation that he was poſſeſſed of it ut de bonis propriis, and that the defendant knowing 


it to be his hawk converted her, &c. and that it differed from SirRicaary FixEs's caſe, in D. 306. 
cited; for there, though the exception was taken to the count that it was expreſsly alleged that the 
hawk was reclaimed, yet it does not appear but that the count there was held good enough ; but be- 


' eauſe the defendant's plea in that caſe was held good, it was adjudged againſt the plaintift, not for the 


inſufficiency of the count, but upon demurrer upon the plea in bar, which was held ſufficient. * After- 
wards the principal caſe was moved again, but the court being always divided in opinion, the plaintiff for 
expedition conſented that judgment be entered againſt him, and brought a new action. —— War. 12. pl. 

S. C. ſays that all the juſtices, except the Ch. J. who was abſent, did agree very ſtrongly that 
judgment ſhould be ſaid, and fo it was. Cro. C. 19. pl. 11. Mich. 1 Car. C. B. the caſe of Fines 
v. Spencer was cited per cur. and diſtinguiſhed that caſe, being a trover and converſion from ak action 
of treſpaſs for ſtriking and killing his hawk, which laſt he only can have who has the poſſeſſion; whereas 
the former lies not but of a hawk reclaimed, and which may be known by her varvels, bells, or ſome 


4 Lev. 336. cites the caſe of Liſter v. Home. 


[5. Trover and converſion lies of a ſþaniel-deg ; for he is re- 
claimed. Between PELLS anD LEMAN, adjudged in B. upon a 
demurrer. Sec Hob. Rep. caſe 363. between PELLEs AND 
LtMaN, and a writ of error brought in B. R. where no opinion 
was given in it; but it was reverſed for another reaſon, viz. for 
want of an original. Intr. Tr. 14 Car. B. R. Rot. 217.] 

6. A wager was laid about the quantity of yards in a velvet 
cloak, and the ſtakes were depoſited in the hands of J. S. The 
winner brought trover againſt J. S. for the money, and judgment 
nif for the plaintiff, Cro. E. 870. pl. 6. Hill. 44 Eliz. B. R. 


Ledeſham v. Lubram. | 
7. The 
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| 5. The feme laſt 401. of her huſband's money at cards the baron 


ſhall recover this again in an action of trover againſt the game- 
ter. Sid. 122. cites it as adjudged Trin. 6 Jac. Rot. 1717. Rey 
v. Stephens. 

8. It lies for a parre, becauſe it is merchandize, and valuable. 
Cro. J. 262. Mich. 8 Jac. B. R. in pl. 25. 

9. It lies for 100 myk-cats, and 60 monkeys, though not ſhewn 2 
that they were tame, or reclaimed, for they are merchandize, 9 
and valuable. And adjudged for the plaintiff. Cro. J. 262. pl. S. C. cited 3 
25. Mich. 8 Jac. B. R. Grymes v. Shack. Lev. 336. 

10. It lies pro uno fulcro lei, for that may be underſtood of Jenk. 270. 
all the furniture of a bed. 10 Rep. 130. Mich. i Jac. BN png 
Oſborn's caſe. Arg. Hard. 

11. In trover and converſion of a wine licence, it was objected, 4 
that a record cannot be converted. Sed non allocatur ; for the J 240 J 


awords tetters patent here rgnify the exemplification of them under the 


broad ſeal; and ſo it is intended in common parlance. Hard. 111. 


pl. 3. Paſch. 1658. in the exchequer, Jones v. Winkworth. 
12. Trover lies for an ęſtray without an actual ſeiſure; per 
Twiſden J. 2 Keb. 589. in pl. 5. Hill. 21 & 22 Car. 2. 
13. Trover will lie for a negro; for they are bought and fold 3 Keb. 789 


as merchandize; and judgment niſi, &c, 2 Lev. 201. Trin. 29 55. Ss 


Car.  BÞ. K Butts v. Penny. © a to 
LES | for ten ne- 

groes and a half, and judgment for the plaintiff, nifi, &c. Freem. Rep. 452. pl. 616. Trin. 1677. 
Anon. ſeems to be S. C. and fays it was held per cur. that though by the law with us, a man cannot 
have an abſolute property in the body of another, yet the caſtem of India concerning buying and Jelling being 
f-und, a trover and converſion would lie well enough. L. d. Raym. Rep. 147, cites it as adjudged that 
trover will lie for a negroe boy, Hill. 5 W. & M. Gelly v. Cleve. 3 Lev. 336, 337. Argo 
lays it has been adjudged accordingly. And 5 Mod. 187. Arg. cites it accordingly... But by 


Holt Ch. J- contra, Ld. Ray m. Rep. 147. Hill. S & W. 3. in caſe of Chamberlain v. Harvey, 


Arg. It does not lie. 2 Salk. 666. pl. 2. Mich. 4 Ann. B. R. Smith v. Gould. 


dee tit. 
Negroe (A). 


18. If dt are condemned, and proclaimed by the court as forfeited, 

the property is altered fo as no action of treſpaſs or trover will 
lie by the proprietor againſt the perſon that ſciſes them. Raym. 
336. Mich. 31 Car. 2. in the exchequer. Ekins v. Smith. 
19. As an encouragement to the building of /hips, being of 
that univerſal advantage to the publick in point of trade and com- 
merce, to contrive and veſt the owners property in them, both 
by the common laws of this reaim, and the maritime laws, it is 
provided that in caſe a ſhip be taken away, or the owners dif- 
poſſeſt, they may maintain an action of 7rover and converſion for an 
8th, a 16th, or any other part or ſhare of the ſame. 2 Molloy 
220. cap. I. 5 

20. If a ſhip be talen aꝛbay, or the owners diſpoſſeſt, they may 


maintain an action of trover and converſion for an eighth or frxteenth 


part of the ſame, as well by the common laws of this kingdom 
as the law marine, and they need not join with the reſt of their 
owners. 2 Molloy 226. cap. 1. e 

21. It was ruled at a trial at niſi prius by Holt Ch. J. Paſch. 
6 W. & M. that where A. purchaſed the intergſi of a leaſe for years, 


and 
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and the writings were left in the hands of B. an attorney, to draw - 


an aſſignment of it; B. drew it, and it as ſcaled, but B. refuſed 


to deliver it until A. paid for it, upon which A. brought trover againſt 


B. for the deed. That the action well lay, becauſe B. might have 
an action for what he deſerved, but he cannot detain for it. Lord 
Raym. Rep. 738. Anon. | | 
22. Trover was brought of 500 pieces of ends of deal boards, Tt 
was objected that this was of uncertain fſignification ; but per 
Powel, this being a particular-term of art among the houſe and 
ſhop-joiners, and generally underſtood by workmen, is a proper 
denomination for all ſhort pieces; and adjudged good. 11 Mod. 
66. pl. 6. Mich. 4 Ann. B. R. Knight v. Barker. | 
23. Trover was brought for S. S. Sz: transferred to the defen- 
dant by one that perſonated the plaintiff, and the Ch. J. directed 
the jury to find for the plaintiff, 8 Mod. 9. Mich. 7 Geo. 1. at 
niſi prius in C. B. Monk v. Graham. | | | 
224. In trover fer a certain quantity of barley, it appeared upon 
the plaintiff's own evidence, that the barley was delivered by the 
plaintiff to the defendant 7o be made ints malt; upon which judge 
Page declared that trover would not lie for the barley, becauſe it 
was delivered for another purpoſe, viz. to be made into malt; and 
that it would not lie for the malt, becauſe it did not appear that 
L 241 J any tender was made of the money due for making the bar- 
| ley into malt. Accordingly the plaintiff was nonſuited. Bar- 
nard. Rep. in B. R. 471. Hill. 4 Geo. 2, Lent aſſiſes. Adams v. 


Hutton. 


(L) In what Caſes it lies. What ſhall be ſaid a 


Converſion. 
T 3 {1. 1 a man takes my horſe and rides him, and after re-delivers 
—_—_ him to me, yet I may have this aCtion againſt him, for this 


Judgment is a converſion, and the re-delivery is not any bar of the action, 
was for the hut ſhall be only a mitigation of damages. Trin. 38 El. B. C. 


laintiff : n w_ 
56, becauſe Per curiam, in the CounTEss or RUuTLaxD's caſe.] 


it amounts | | 
only to the general iſſue. 2 Keb. 405. pl. 20. Mich. 20 Car. 2. B. R. Denny v. Terry.—S. C. Ibid. 


pl. 437- pl. 36. and judgment for the plaintiff, nifi, &c. 
If one comes into my cloſe, and takes my birje and ride: bim, it is a converſion. Per Holt Ch. J. 
6 Mod. 212. Trin. 3 Ann. Arg. | 


Cro.E-495- Cz. If a man finds my gods, and knows them to be my goods, 
222 and he refuſes and denies to deliver them to me, this is a converſion 
tices ab- 

ſente Pop-. per curiam, which intratur Hill. 37 El. B. R. Rot. 460. for the 
bam held it denial makes him a treſpaſſer ab initio, ſor this ſhews his inten- 


Was a ca- us 
verſi-n by tion to have been fo ab initio. ] 

the denial | ; 

only; but it being afterwards moved again, Popham held it to be no converfion. Et adjornatur.— 
Goldſb. 152. pl. 79. Eaſt v. Newman, S. C. adjornatur. S. C. cited by Doderidge J. and 
grounded his opinion in the principal caſe there upon it. 2 Bulſt. 310. Hill. 12 Jac, S. C. 


cited Roll. Rep. 131. And it was laid, at the bar, and by Coke Ch. I. that they had the report of 


in law. Mich. 38 & 39 El. B. R. between EasTox and NEWMAN, 
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the caſe in which the court was divided; but it was afterwards adj:dged as alleged. And Coke faid the 
reaſon of the 2 who held the denier a converſion was its making hm a trefpailſer ab initio, which he 
ſaid could not be law, it being only non feaſance, and they came to therm betote by law:7ui trover. 
S. C. cited by Doderidge J. Mo. 841. pl. 1136. : 

If one finds my goods, and refuſes to deliver them to me, an action on the caſe lies againſt him, though 
he converts them not to his own uſe, Per Roll Ch. J. Sti. 353. Mich. 1652. Anon. 

If he refuſes to deliver them to the ravner, till he knows hm 0 be the owner, it is no converſion, if h 
keeps them for him. Per Coke Ch. J. 2 Bulſt. 312. in caſe of Iaac v. Clerk, cites 2 R. 3. 15, 


C3. If I deliver goed or money to another, and afterwards he de- — pl 
173463. ©. 


mes to render them to me ion my demand of them, yet this is not 8 
any converſion, but only evidence of a converſion, inaſmuch as he war delivered 
came to them by my own delivery, H. 12 Jac. B. K. between 5 a pledge 
| : 8 n Or ce re- 
ISA AC AND CLARK dubitatur.] _ . 


goods taken in execution on certain conditions which were not performed, nor the goods re-deiivered ; 
and it was agreed by all, that when money is delivered as a pledge, it is a ſpecial ba'lment, and denial in 


ſuch caſe is no converſion. 


If 1 deliver my gods to B. te keep, and! requeſt them, and B. denies the delivery of them, an action 
of trover lies, but not without a denial. Brownl. 12. Hill. g Jac. Anon. 

Harris ſaid, that it was the common experience, that the detainment of goods from an owner afier 
requeſt, is allowed for a ſufficient evidence to maintain a converſion. And per Hobart Ch. J. though 
legally it were not a converſion; yet in that cale it was reatonable to allow it for an evidence to prove a 
converſion. Becauſe if you have goods of mine lawfully by finding or batiment, yet when I require 
them of you, you can no longer lawfu'ly hold them; and therefore when you ſtill detain them trom 
me, it argues that you claim them as your own, and ſo uſe then. Hob. 187. pl. 266. Mich. 11 

ac. in caſe of Agar v. Liſle. Hutt. 10. S. C. but if it be faund ſpecially, it ſhall not be ad- 
Judged a converſion, | 

't hough a demand and d:nial be evidence of a converſion, and ſufficient inducement to a jury to find a 
convertion, yet that of itſelf is not a converſion. 2 Show. 179. pl. 176. Hill. 33 & 34 Car. 2. B. R. 
Brook v. Miller, 


* But per Holt Ch. J. the very denial of goods to him that right has, is an actual converſion, and 
not only an evid-ace of it, as has been holden; for what is a converſion but %u fen one's ſolf the 


propert; and right of diſp:fing anetb er's gerds ; and he that takes on himſelf to detain another's goods 
. from him without cauſe, taxes on himielf the right of diſpoſing of them; fo the rating and carrying 
azvay another's goods is a converfion, 6 Mod. 212. Trin. 3 Ann. B. R. in caſe of Paldwin v. 


[4. If I deliver goods to a common carrier to carry to ſuch own 


a place, and after the goods are /fcle from the carrier, this is uno Fol. 6. 


converſion in the carrier ſo as to charge him in a trover and con- 
See (C) pl. 


verſion, but an action upon the caſe lies againſt him as a carrier 1. l p. 
upon the cuſtom of the realm, to carry goods ſafely, and to de- by Hale Ch. 


liver them as he is appointed. Mich. 14 Car. B. R. between J. — 


GEORGE AND W1IBURN, per curiam, in arreſt of judgment.) no conver- 

| | | 5 | ſion where 
the goods are ſtolen, or get away by a cheat; but evidence muſt be of ſome act of his own; for his 
bare delivery over by a token is no conve. fion, but trover lies again the bailee, and demand after 
the goods delivered over is no converſſon. Put 'I'wiſden J. ſald and affirmed at the bar, as common in 
circuits, to. have trover againſt the carrier. 3 Keb. 422. pl. 18. Hill. 26 Car. 2. B. R. Starkie v. 
Hare. f i ; 

Trover does not lie againſt a commengearrier for negligence, as for 1 rg a lex; but it does fr an afaal 
wrong, as if he breaks it open to take out the goods, or ſe them; per cur. 7 W. 3. B. R. for if the 
thing appears to have been really loſt by negii»ence, a denial is ny evidence of a converſion; but if 
that dues not appear, or if the carrier had it in us cnſtedy when he denied to deliver it, that is good 
evidence of a converſion ; per Trevor Ch. J. 2 Salk. 655. ple 4. Tren. 3 Ann. at niſi prius at 
Guildhall. 

If gerds are delivered to a carrier, and he does not deliver them according to the dire tion given hin, 
upon demand of the goods from him, and refutal by him to deliver them, ner lies again him; or an 
action upon the caſe lies againſt him fon ihe cuſtom. Put if the goods be deliver rt a rte of the 
carrier, ar te his 4: areheufe-kerper, and che) ae not delivered, &. an act.on of treyer does net he ag n 

Vor. I. T We 
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—— Godb. 210. pl. 299. S. C. but S. P. does not appear. Roll. 
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the carrier, &c. without an actual converſion by him. Ruled by Holt Ch. I. upon a trial at niſi priue 


at Hertford, 4 Aug. 1 Ann. 2 Ld. Raym. Rep. 792. Tayler v. 


* Jo. 443. 
pl. 4» 5. . 
ſays that 
rule was 
given to ſtay 
judgment. 
Mar. 60. pl. 
94. S. C. ad- 
jornatur.— 


pl. 134. 
Paſch. 17 
Car. ſeems 
to de S. C. 
ſays the ju 
ry found the 
teme not 
guilty ; and 
that the 
court held 
that this 
naughty plea 
ſ count] is 
made good 


by the verdict. 


C5. If the Ling's purveyor takes beds, and appoints the king's ſer- 
wants te lie in them, this is not any converſion. Mich. 13 Jac. B. 
per Warberton. An action of trover lies when a man finds goods. 
+ $10. 22-] | | 

[6. An action of trover and converſion for goods lier again/} 
baron and feme, ſuppoſing by the declaration that they converted them 
to the uſe of the baron; tor the feme may be a treſpaſſer, and may 
convert goods to the uſe of her baron, or to the uſe of a ſtranger, 
though the cannot convert them to her own uſe, ſhe being a feme 
covert, Mich. 13 Car. B. R. between GRANGER axp Mraver, 
adjudged ; this being moved in arreſt of judgment. But in an 
action of trover and converſion againſt baron and feme, if the de- 
claraticn be that they converted to their own uſe, this is not good, be- 
cauſe the feme cannot convert goods to her own uſe, Mich. 13 
Car. B. R. in the caſe of GRANGER axnD MEaDER, agreed per 
curiam Mich. 15 Car. B. R. between * Hopcrs AND SamesoN, 
adjudged upon good advice in arreſt of judgment, after they had 
given judgment once e contra; intr' Hill. 14 Rot. 714. P. 1649. 
between + GALLoP AND His Wire, axp HoLE; adjudged in a 
writ of error upon a judgment in B. where the converſion was 
ſuppoſed by baron and feme and another perſon to their own uſe, but 
is now reverſed, per curiam ; intr' Paſch. 23 Car. B. R. Rot. 25. 


+ Sty. 118. Trin. 24 Car. S. C. and the judgment in C. B. reverſed niſi, &c.——lIbid. 126. 
Trin. 24 Car. Gallop v. Chaſe, S. C. The caſe was moved again, and judgment reverſed, 


Cro. C. 


494. pl. 2. 
Perry v. 
Diggs, Hill, 
13 Car. 

B. R. and 
the judg- 
ment in 
Marlebo- 
rough re- 
verſed ac- 
cording y. 


C75. In trover and converſion againſt baren and feme, ſuppoſing 
that the feme converted to the uſe of herſelf and huſband, this is not 
good ; becauſe the feme cannot convert to her own uſe, Hill. 
14 Car. B. R. between Diccs axp PERRY, adjudged in a writ 
of error upon a judgment in Marlborrow, but reverſed for this 
cauſe; intr' + Trin. 13 Car. Rot. 402. the feme being found 
guilty by verdict ; and ſo it was adjudged, Trin. 17 Car. B. R. 
between || REMEs AND IRT, Rot. 1202.] 


| Cro. C. 254. pl. 5. Paſch. 5 Car. B. R. Rhemes v. Humphreys, S. C. adjudged for the defen- 
dants. —— See tit. Baron and Feme, (U) pl. 1. S. C. and the notes there. 

Trover againſt Luſtand ard wife, and declared of a converſion by the wife during the coverture; and 
per cur. the action is well brought; for by Jones J. though ſhe cannot make a contract for goods during 


her covertuie, yet ſhe may convert them. 


Noy 79. Newman v. Cheyney. Lat. 126. Paſch. 2 


Car. S. C. accordingly by 3 juſtices, but Crew Ch. J. ſpoke doubtfully. 


102431 


If A. tate 


goods from 


me, and 


8. Where a man finds my goods he is chargeable to me into wheſe- 


foever hands the goods fhall come after. Brooke makes a quære for 


theſe aſter- he ſays, it ſeems, that if he impairs or bails them over he ſhall be 


ward come 
to the ha d: 
of B. by buy - 


charged; but if he //es them caſually he ſhall not be charged after. 
Br. Detinue de biens, pl. 40. cites 12 E. 4. 8. | 


ing or otherwiſe, and he converts them to his uſe, B. ſhall not be charged to me without a new de- 
mand made of them unto him, and a detention afterwards. Clayt. 57, 58. pl. 99. before Berkley J. 
in Holdſworth's cafe, = 

He that finds goods mutt anſwer for them to him that has the property, and if he delivers them over 


to any one but the right owner, he ſhall be charged for them; per Coke Ch. . 
oi 1 * Clerk, ci tes 2 R. Jo 15. | 


2 Bulſt. 312. in cale 


If 
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If A. taker goods from J. H. and B. tate: them from A. J. S. may have treſpaſs or trover againſt 
either A. or E. at his clection; though the opinion in Oro. is, that J. thall not have treſpaſs againſt B. 


Sid. 438. pl. Jo Hill. 21 & 22 Car. B. F.. 111 4 nota there. 


9. An action of trover and converſon was brought for oats, 
& c. and the caſe upon proof was, that certain zreſpaſ/ers had taken 


theſe oats from the plaintiff, and 5rought thei ig the mill to make into 


oatmeal ; and the plaintiit came to the miller before any thing 
done, and demanded he oats as his, and forbad him to proceed to 
make them into oatmeal ; 6:7 the miller did proceed tor all that, and 
made it into oatmeal ; and the judge directed this to be a con- 
verſion in the miller, and directed the jury accordingly, though 
it was urged by the counſel of the defendant,” that a miller was 
a public officer, and did but his duty in this caſe. Clayt. 57. 
pl. 99. before Berkley J. 1638. Holdſworth's caſe. 

10. To prove the converiion, it was offered, that the plaintiff 


= 


did demand ſatisfaftion for the corn; and it was ruled good evi- 


dence, the demand being to the party himſelf, who took this corn, 


though the corn itſelf was not demanded, but ſatisfaction. Clayt. 
122. pl. 114. before Germin J. 1047. Rookby's cafe, 

I1. A. puts beaſts to agiſt with B. and, after the time expired, 
A. demands his cattle of B. and cannot have them delivered. It 


In trover 
of 5 kine, a 


ſpecial ver- 


was holden here in this action, which was trover, and converſion dict was 
brought by A. that this action doth not lie, becauſe the defend- _ that 
ant came to them by the plaintiff's own delivery. Clayt. 127. pe 2 of 
pl. 227. before Germin J. 1647. Walker's caſe. thole 5 fine, 
and put them 


to paſturage with the deferdant, and agreed to fay him 124. for every cow weekly, as long as they re- 
mained with him at paſture z and that afterwards H. ſc/d them to the plaintiff, and he required them of 
the defendant, who refuſed to deliver them t5 the plaintiff, unis he ww:uld pay for the paſturage of them 
for the time that they had been with him, <vhi:h amcuntid 15101, Afterwards one F. paying bim the 
ſaid 10 1. by the appiintment of B. be delivered ihe beaſts to F. Jones and Croke (abſentibus ceteris 
Juſticiariis) conceived, that this denial upon deinand, and delivery of them to F. was a converſion, and 
that he may not detain the cattle againſt the buyer, until the 1cl. be paid, but muſt have his action 
againſt B. who put them to paſturage. Cro. C. 271. pl. 7. Mich. 8 Car, B. R. Chapman v. Allen. 
And it is not like to the cafes ot an imm-keeper or tayler; they may retain the horſe or garment 
delivered them, until they be ſatisfied ; but not when one receives hoifes or kine, or other cattle, 
to paſturage, paying for them a week'y ſum, unleſs there be ſuch an agreement betwixt them. Where- 
up n rule was given that judgment nul be entered for the plaintiff, Cro. Car. 271, Chapman v. 


Allen. 4 [ 244 7 


12. In trover and converſion of butter, the count was, that it S. P. and 


was impaired by negligent keeping; but per tot. cur. if a man 
comes to“ goods by trover, he is not bound to keep them ſo ſafely 
as he who comes to them by bailment. Per Walmſley, if a man 
finds my garments, and ſuffers them 1 be eaten with moths by the 


S. C. C0. 
E. 219. pl. 
6. So if he 
of purpoſe 
miſuſeth it; 
as if one 


negligent keeping of them, no action lies; but if he weareth ſrds pager, 


ard puts it 


ing no law puniſheth him. 


them, it is otherwiſe, for the wearing is a converſion. 1 Le. 224. , 
, , t - 

pl. 305. Mich. 32 & 33 Eliz. C. B. Mulgrave v. Ogdem, or , . 
Walgrave v. Ogden. N but for ne- 

: | gligent keep- 
Ow. 141. Moſgrave v. Agden, S. C. accordingly. If one 7d. 
4 horſe, and gives him n» ſuſtenance, no action on the cale lies; per tot. cur. Cro. E. 219. pl. 6.— 
But per Coke Ch. J. if a man finds goods, an action on the caſe lies for his ill and »2g/igent Keeping of 
them, but no trover or converſion, becauſe it is but a non-teaſance; per Coke Ch. J. 2 Bulit. 312. 
Hill, 12 Jae. B. R. Iſaac Vs Clerk, 

1 


3. Trover. 


| 
| 
| 
| 
| 
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Oro. E. Sa4. 13. Trover. The defendant's bailiff /ci/ed the plaintiff's beaſts 


mfg > Ver an herict, whereas there was none due; whereunto the defend- 

Elis. C. B. ant agreed, and converted them. It was argued, that it was in 

the court di- the plaintiff's election, whether he will admit himſelf to be out of 

pas poiſeſhon, or not; for he might have had a replevin, if he would; 
and that in this action, the trover is not traverſable, but the con- 
verſion. And reſolved he had election to bring rrover, or tre 
Paſs, at his pleaſure. And by three juſtices againſt Daniel ad- 
Judged for the plaintiff. Cro. J. 50. pl. 21. Mich. 2 Jac. C. B. 
Biſhop v. Montague (Viſcounteſs). | 

Mo. 757. 14. Trover againſt a Herißf, who ſeiſed the plaintiff's goods by 

ots. a je. fo. to the value of the debt, and paid part of it; and the goods 


; Ad NV. ; N - . . 
Pray S. C. nt being /old, nar the writ returned, he was diſcharged of his office, 


adjudged the and then fold the reſidue without a writ venditioni exponas. Ad- 
ſale was judged that the ſale was good; and judgment for the defendant. 
£009, —— > 5 8 J 

Welw 44. o. J. 73. pl. 2. Trin. 3 Jac. B. R. Ayre v. Aden. 

contra, ſays 


it was adjudged by Popham, Fenner, and Velverton (Gawdy being abſent) that the ſale was not good. 
— und. 47. pl. 5. cites S. C. and ſays it was adjudged as reported in Mo, and Cro. J. contrary . 


to the report in Yelverton ; and the roll of it is in Paſch. 44 Eliz. Rot. 318. 

If the ſheriff upon an extert fr the king againſt A. ſeiſes the goeds of B. B. cannot have trover againſt 
the ſherif?, becauſe by the ſciſure the property veſted in the king. Ruled by Holt Ch. J. at the ſum- 
mer 2fiſzs at Warwick 1699. 11 W. 3. Ld. Ray m. Rep. 736. the King v. Woodward. 


Noy 137. 15. A hat-band ſet with pearls and diamonds was patuned, and 
SC ©: the money lent was tendered. Upon refuſal to deliver it, trover 
WL an. lies, though pawnee had the poſſeſſion by lawtul delivery, and 
S. C. ac- not by trover. Cro. J. 244. pl. 2. Trin. 8 Jac. B. R. Ratcliff 
cordingly.— v. Davis. | 

Yelv. 178. | | 
S. C. accordingly. ; 


16. Intermeddling with gest, which ig nt fuftifiable, is a con- 
verſion. Yelv. 194. Mich. 8 Jac. B. R. in caſe of Gomerſale 


v. Medgate. : : 

Hut: 10. 17. If a man does a thing which is a!lowwable by lu, it is no 
. and converſion, as to diſtrain cattle, or impound them ; but if he work 
3 them, it is a converſion. Erownl. 5. Mich. 11 Jac. Agar v. 
If 4 didtreſs Liſle. 

for rent be | 

lawfully taken, it is no converſion at all; 
JO. Mich. 44 & 45 Elz. B. R. in Saitcr's cafe. Cro. E. 01. pl. 5. Salter v. Butler, S. C. 
Noy 45. 8. C. and tha; putting beaß': into a freund overt is no Convertion ; for they are in the 
cuſtody of the law. ——So of dining cattle by wirtue of a replewin;, tor at that time they are in cuſtodia 


legie, and the law at ſuch time preierves them 15, that no property can be changed, and conſcquently 


there can be no converſion; per cur. 2 Nod. 244. Trin. 29 Car. 2. C. B. in caſe of Mics v. 


Solcb 47 . 


S. C. cited. 18. T. had timber in the land of H. and T. came to H. and de- 
a _ mandzed t; have his timber, and H. dnied it. T. brought trover ; 
Gcridge and it was ruled to be no converſion, becauſe it mwas in an cn 
who lad he feld, and ſo it appeared that there was no converſion ; cited by 


: — r [IS ; * 
Seel dit Hanghton J. as IIIIuLETHORPE's Cask; and Coke Ch. J. and 


caſe; and 3 res 8 5 
tkatfoit Doderidie J. ſaid, it was ruled to be no evidence to prove a con- 
| verſion; 


but otherwiſe it is if not lawfully taken; fer cur. Yelv. 


—— 8 — 
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verſion; and that the jury was directed accordingly. Roll. Rep. ee 


1 1 ac. : a ſow of 
60. Trin. 12} | r az 


manded, and denied, if it be found lying there ſtill after the denier, it ſhall be no converſion; but 
where it is altogether uncertain, and cannot appear that he made any converſion, but only a denier, 
there it is good evidence to the jury, and direction to the court (if other matter does not appear 
to the contrary) that this is a converſion, ——S, C. and S. P. cited per Haughton, Roll. Rep. 
131. Sec pl. 3. and the notes there. — S. P. cited accordingly per cur. Trin. 29 Car. 2. C. E. 


2 Mod. 245. 


16. There is no converſion of a bond, unleſs it be cance/led, or 
the like, and without that, the receiving of the money is not 
evidence; for the obligor may be forced to pay it again. But the 
proper action is detinue. Roll. Rep. 132. Hill. 12 Jac. B. R. in 

Iſack and Clerk's cate. | 

19. If a ſtranger enters my cloſe, and cuts my trees, and carries 
them away, I may have trover, although that after the cutting, 
and before the carrying away, I could not claim them, and there 
was no actual poſſeſſion in me. Noy 125. Sir James Skidnes v. 
Huſon. | 

20. It lies for goods found and converted, though they come af= 
terwards to the hands of the perſon who loft them. Sty. 261. Paſch. 
1651. B. R. Gower's caſe. 

22. Adjudged that where in trover and converſion an actual 
taking is given in evidence, it is good enough, without proving a 
demand and refuſal ; as taking my hat off my head is an actual 
converſion : but if it come by trover, there muit be an actual 
demand, &c. Sid. 264. pl. 15. Trin. 17 Car. 2. B. R. in Bruen 
and Roe's caſe. : 1 | 

23. A ſervant ſhall not be charged in trover for taking goods 
by the command of his maſter. 2 Mod. 242. Trin. 29 Car. 2. 
C. B. Mires v. Solebay. 

22. Denial by an innkeeper to deliver a horſe in his hands, is no 
converſion, nor evidence of a converſion, unleſs the plaintiff ten 
ders in particular ⁊bhat the horſe has eat out, and the jury is to 
judge if it be ſufficient. 2 Show. 161. pl. 148. Paſch. 33 Car. 2. 
B. R. Anon. 

23. A bank-bill was payable to A. or bearer. A. gave it 1 B. 
B. It it. C. found it, and afſigned it over to D. for valuable c. 
fſideration. D. went to the bank, and got a new bill in his gun name. 
A. brought trover againſt D. for the former bill; and ruled by 
Holt Ch. J. at Guildhall, 1698, that an action did not lie againſt 
D. becauſe he had it for valuable conſideration. Ex relatione 
m'ri Daly. Ld. Raym. Rep. 738. Anon. | 

24. A captain contracted with ſeamen to go a voyage, and after 
he had gt them on board he would not pay them according to agree- 
ment; upon which they demanded their goods, which lic retuſed, 
if they did not ay till he had ſearched for them, which he refuſed to 
do then ; and this was held good evidence of a converſion. 12 Mod. 
344. Mich. II W. 3. Anon. 

25. An executor ſeveral years before had left goods in the houſe 
by conſent of the heir, who uſed them after; and within 6 years 


of the action brought, the executor demands the goods, and the 
| 1 3 heir 


Eo var „„ Es 5 
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heir refuſed to let him have them; whereupon ?rover was brought, 
and the ſtatute of /imitatizns pleaded, Per cor. the uſer with con- 
ſent, before the demand, was no converſion or evidence of it; and 
the demand being within 6 years, the 7efuſal which enſued it, 
and is the only evidence of a converſion in the caſe, was within 
6 years; and if a trover be beforc 6 ycars, and a converſion after, 
the ſtatute cannot be pleaded, 7 Mod. 9g. Mich. 1 Ann. B. R. 
Mountague v. Sandwich. | 

28. In trover at niſi prius, upon evidence the caſe was this 
a carpenter ſent his ſervant to work for hire to the queen's yard, and 
having been there ſome time, when he would go no more, 
the ſurveyor of the work auould net lit him have his toals, pretending a 
egſage to detain tools, to enforce workmen to continue till the 
queen's work was done; and a demand and refuſal being proved 
at one time, and a tender and refuſal after, per Holt Ch. J. if the 
plaintiff had received them upon the tender, notwithſtanding the 
action would have lain upon the former converſion, and the hay- 
ing of the goods after, would go only in mitigation of damages 
and he made no account cf the pretended uſage. 6 Mod. 212. 
Trin. 3 Ann. B. R. Baldwin v. Cole. 

29. And Holt Ch. J. compared it to the doQtrine among the 
army, that if a zroper brings bis horſe into the ſorvice, the property 
thereof was immediately altered and veſted in the queen, which 
he had already condemned. 6 Mod. 212. Trin. 3 Ann. B. R. 


in caſe of Baldwin v. Cole. 
(L. 2) Againſt whom. 


I. A ETION of trover will lie by the afſignee of one partner, a 
5 bankrupt, againſt the ether ; which was ruled at the trial, 
and agreed now. 2 Keb. 750. pl. 3. Paſch. 23 Car. 2. B. R. 
Thomas v. Day. | 

2. Trover does not lie for a bank-b:!l payable to A. or bearer, and 
loft by him, again/? one that afterwards comes io it for a valuable confi- 
deration. Ruled by Holt Ch. J. at Guildhall, 1698. Ld. Raym. 
Rep. 738. Anon. - | 

3. It was ruled by Holt Ch. J. at Guildhall, Mich. 10 W. 3. 
that if A. being a 2 employs B. his ſervant in the way of 
his trade, and B. upon a pawn of goods lends money to C. and C. ten- 
ders the money to B. at the day, and demands the goods. B. ſays 

that the goods are fold; trover will lie for C. againſt A. Ld. 
Raym. Rep. 733. Mich. 10 W. 3. before Holt Ch. J. at Guild- 
hall. Jones v. Hart. | | 

4. Trover was brought againſt the book-keeper of a carrier, for 
gods delivered to her in order to be ſent by the ꝛuaggon to London. It 
was inſiſted, that the aCtion, being founded on a tort, was well 
brought againſt her ; but on the other fide it was ſaid, that it 
thould have been brought againſt the carrier himſelf, and the 


judge was of that opinion; and accordingly the plaintiff was non- 
| ſuited. 
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ſuited. 2 Barnard. Rep. in B. R. 234. Hill. 6 Geo. 2. 1732. 
Bury Aſſiſes. Harvey v. Syliard. 


(L. 3) Writ and Declaration good in general. 


F, I* trover for a dent, it was objected that the plaintiff ought 
to have ſet forth that the hawk was tame and reclaimed; 
but he having declared, that he was poſſeſſed, Sc. ut de bonis ſuis 
pHropriig, it was held well enough. D. 306. b. pl. 66. Mich. 
13 & 14 Eliz. Fines's caſe. | {245-1 


2. In troyer and converſion the want of alleging a place of hw. hong and 2 


converſion (which is a thing material) being alleged in arreſt of ne — 4 | 


4 the bill was abated. Cro. E. 78. pl. 39. Nich. 29 the want 
& 30 Eliz. B. R Hubbard's caſe. e 


leged, the bill was abated. Cro. E. 97, 98 in pl. 15. cites it as adjudged in Leak's caſe, Goldſh. 
90. pl. 19. Paſch. 30 Eliz. cites STAVYNSHANM“'s caſe in trover of an obligation. It was found that he 
had broken the ſcals, and becauſe he did not ſhew the time and place of the converſion he could never 
get judgment; and in the principal cafe the juſtices were of the lame opinion, only Anderſon ſeemed to 


doubt. 


3. The place of the rover 2was alleged, but nt of the converſion ; And the 


but after verdict judgment was arreſted for that reaſon. Roll. ow ” 
2nverion 


Rep. 132. cited by Crooke as Mich. 26 & 27 Eliz. B. R. Mat- mug be 


thew v. Stranſon. ſound by the 
jury for the 


maintenance of the action. 2 Bulſt. 313. 8. C. cited by Coke Ch. ÞT.————D. 121. marg. pl. 14. 
cites Mich. 37 & 38 Eliz. C. B. as adjudged upon long argument that in trover the converfion is not 


traverſable, and therefore need not allege time or place of converſion, but may count that primo die Mail 


he was poſſeſſed of the faid goods and loſt them caſually, and that afterwards they came to the hands of 
the defendant, and he converted them. And ſays that fo it was adjudged Mich. 22 Jac. B. R. and 


Trin. 15 Jac. B. R. Rot. 199. 
The alleging a place of converſion is material, and the want thereof being alleged in arreſt of judgment, 


the bill was abated, Cro. E. 78. pl. 39. Mich. 29 & 30 Eliz. B. R. Hubbard s caſe. 


But in trover no other place is to be ex pred in the declaration, but only that place ⁊obere the grods 


came t9 the defendant's hard: z per tot. cur. clearly. Bulſt. 200. Falch. 10 Jace Atkyns v. Wheeler, 


4. In trover the plaintiff ſhewed that he was pd, and after- Poph. 201. 
wards, wiz. tali die loft them, and they came to the hands of the — he 
defendant, where in truth the poſtea, viz. tali die, was before ; rg - 
the time of the poſſeſſion. The viz. is void, and the declaration B. i . Def- 

mona v. 


good. Lat. 201. cites Hill. 43 Eliz. Drake v. Young. JohaGn 
Cro. J. 428. pl. 3. S. C adjudged accordingly for the plain- 


Palm. 508. S. C. cited accordingly. 
tiff. Teſmond v. Johnſon. 


| 


S. In trover of goods, the declaration was that he vas poſited 
of fond goods, ſhewing. what they were in ſpecie, cum alics eniplee 
mentis ad valentiam 3 JI. and of other parcels cum ali:s necefſariis ; as 
alſo de ſuibus, ſetting not forth their number, and damages were 
entirely aſſeſſed for all; but becauſe of this uncertainty, the de- 
claration was holden by the court not to be good, and it was ad- 
judged for the defendant. Cro. E. 817. pl. 7. Paſch. 43 Eliz. 
B. R. Wood v. Smith. 
6. Action upon the caſe, that he delivered certain wools to the _— 


defendant to keep, and that he converted them to his own uſe. Ex- 3 
T 4 ception S. P. does 


„ 


TA * 
«. " 


: 
12 


247 


[ 248] 


He needs 
not ſhew the 
day, becauſe 
it is 10t and 
the defen - 
dint has 


joined it, and 


he is not t 
recover the 
cbt but 
danisges. 
Adjutlped. 

| J 627. 
pl. 7. Paich. 


20 ur 
B. K. Upchard v. Tatam. 
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ception was taken, becauſe he /ays not that he loft them ; and that 


the converſion doth not take away thie property, but he may have 
detinue. But per cur. the converſion takes away the property, 
and it is an offence for which the action lies; per Gawdy and 
Fenner J. cæteris abſentibus, and adjudged for the plainticf. 
Cro. E. 781. pl. 17. Mich. 42 & 43 Eliz. B. R. Gumbleton v. 
Grafton. 

7. In trover, the plaintiff as adminiſtrator, declared of a portal 
ev:th hinges, and of a hand-mill, a brewing lead, and a walh-fat. 


It was objected, that theſe things appear to be fixed to the free- 


hold. Sed non allocatur; for the plaintiff having declared that 
he was poſſeſſed of them ut de bonis ſuis propriis, it ſhall be in- 
tended they were ſevered from the frechold, the defendant not 
having ſhewn the contrary. Cro. J. 129. pl. 2. Mich. 4 Jac. 
B. R. Wood v. Smith. | 

8. Error of a judgment: in trover de 300 tadis lang, becauſe 
tod is: Latin word; but judgment was given for the plaintiff, 

30 that judgment afirmed; for it is a framed word to ſhew the 

aning of the parties, and in the Regiiter there is pipa win, 
K barrella cerviſic. Cro. J. 307. Mich. 10 Jac. B. R. Cliſon 
v. Proctor. | 

9. One may count upon a devencrunt ad manus generally, or 
tpecially per invention en, but the latter is the better, viz. per in- 
ventionem; and this is the moſt certain and the better count; 
per Coke Ch. J. 2 Bulſt. 313. Hill. 12 Jac. 

10. Trover and converſion was brought againſt A. and B. A. 
pleads not guilty, and that iſſue is found againſt A. B. pleads, 
and traverſes abſque hoc, that he and A. converted, &c. and that 
iflue is found for B. againſt the plaintiff; yet it ſeemed to the 
court that the plaintiff ſhall have judgment againit A, upon the 
firſt verdict; for although that the declaration be, that they con- 
verted, &c. yet that ſhall be intended jointly and ſcverally. And 
ſo the opinion of the court was againſt A. Noy 144. Gee v. 
Long. | 

11, In trover the wva/wve of every particular parcel ought to be 
bewwn, becauſe the judgment is conditional to recover the thing 
itſelf, and if not, then damage in lieu thereof. By Ley Ch. ]. 
and Doderidge J. 2 Roll. Rep. 447. Trin. 21 Jac. B. R. Good- 
win v. Harwood. 

12. In trover and converſion of a bend, which defendant being 
required ſuch a day to deliver, he reſuſed, and converted it to his 
own uſe, Exception was taken, becauſe 29 date of the bond was 
mentioned, nar the day and plac? of the converſion alleged. Sed non 


allocatur; for it being lott, he did not perhaps know the certain 


date of it; and if he ſhould recite a date, and miſrecite it, it 
might be a failer of his ſuit; and the denying to deliver it upon 
requeſt, is a converſion, and the aſſignment of the place were 
not material, and the day, year, and place are thereby alleged, 
and is ſufficient; and ſo a judgment in C. B. affirmed. Cro. C. 
262. Pl. 8. Trin. 3 Car. B. R. Wilfon v. Chambers. 


13. Trover, 


r 
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12. Trover, &c. the writ was, that ſuch a day at A. in com. 
S. he was poſſeſſed of the goods, and tft them, and the defendant 
found and converted them ; and in the declaration he fhezved the 
trover and converſion to be apud A. predic”. Exception was taken 
to the writ, becauſe the place of converſion was not ſet forth. 
But adjudged by two juitices only in court, that fince the poſ- 
ſeſſion was ſuppoſed to be at A. the loſs, trover, and converſion, 
being all joined with a copulative, all {hall be intended at one place, 
Cro. Car. 525. pl. 3. Hill. 10 Car. B. R. White v. Haulie. 

14. In trager and converſion of /etters patents of a wine licence, 
exception 4 verdict was taken in arreſt of judgment, that the 
plaintiff did not allege that he avas poſſeſſed of them ut de bonis propriis. 
Sed non aliocatur, after a verdict. Befides the declaration does 
mention that the defendant kng4ving them to appertain to the plain= 
tiff, converted them ; which implies as much. And judgment niſi, 
&c. Hardr, 111. Paſch. 1658, in the exchequer, Jones v. Wink- 
worth. | 

15. In trover for a ſword the plaintiff declared that he was pof- 
ed ut de bonis proprits, and that defendant cepit eadem bona. The 
defendant demurred. Twiſden inclined that it was ill, as in for- 
gery of falſe deeds, and counts but of one; but curia contra, 
and judgment for the plaintiff niſi, &c. 2 Keb. 188. pl. 20. 
Paſch. 19 Car. 2. C. B. Bird v. Watſon. 

16. In trover, the plaintiff declared that he was poſſeſſed de 
bznis & catallis ſequen' ut de bonis & catallis ſuis propriis, viz. 
de uns ſcripto obligatorio, & de una warrantia, &c. The defendant 
pleaded in abatement that the bond and warrant were not chattels; 
and upon a demurrer it was inſiſted, that, by a gift of all his 
goods and chattels, a bond would paſs. And to this opinion the 
court inclined. 4 Mod. 156. Mich. 4 W. & M. in B. R. Cook 
v. Baſinger. 

17. Error out of C. B. cn trover againſt ten, wherein the plain- 
tiff declared of a finding by ten, and a converfion by nine, and 
judgment againſt all ten; per cur; the converſion is the giſt of 
the action; for if a man find goods, it is lawtul for him to take 
them, wherefore it muſt be certainly error; but if you can get it 
amended in the common pleas, we will get it amended here. 
12 Mod. 101. Mich. 8 W. 3. B. R. Fuller v. Smith. 

18. In trover, the plaintiff had a verdict; and it was moved 
in arreſt of judgment, that the declaration was ill, becauſe the 
converſion was laid on a day certain in Michaelmas term, and the de- 
claration was general, as of that very term, without a day certain ; 
as memorandum, that on ſuch a day, &c. and therefore it muſt 
relate to the firſt day of that term; and if ſo, then this action 
was brought before the plaintiff had any cauſe of action, becauſe 
it was brought as the firſt day of the term; and the converſion, 
which is the foundation of the action, was laid in the declaration 


to be after the term began; but per Holt Ch. J. it is well enough, 


if the bill avas filed after the cauſe of action accrued ; for there was 
no action depending till that very time, and the filing the bill was 
on a day certain. 3 Salk. 9. Sawen v. Hulbert. 
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(L. 4) Declaration good. In Reſpect of the Cer- 
| tainty therein of Things. 


1. T Rover and converſion of . chefs and offore, without fhews- 
ing how many cheſts and how many ciſſerg. Exception was 
taken for the uncertainty ; but Gawdy and Fenner j. cæteris ab- 
ſentibus, held them all one; but if mer mend be ſaid to be 
_ diftinft things, it would be ill. Cro. E. 816. pl. 12. Paſch. 43 
Eliz. B. R. Draycot v. Piot. | 
$: in trorer 2. Trover of ſuch and ſuch goods (ſpecifying them) cum aliis 
inter alia de implementis ad valentiam 31. without ſhewing what they were, and 
N of other parcels (ſpecifying them particularly) cum alirs neceſſariis, 
al pace but ſays not what; and that he was poſſeſſed de ſibus, without 
ecri-is; at- mentioning their number. The court held it ill for the uncer- 
ter verdick tainty pro implementis & neceſſariis; and gave judgment for the 
judgment a . 8 
was ſtaid for defendant. Cro. E. 817. pl. 7. Paſch. 43 Eliz. B. R. Wood v. 
tae uncer- Smith. 
tainty; it | | : 
not appearing what or how many they were. 2 Lev. 85. Paſch. 25 Car. 2, B. R. Miller v. Green. 
Ss in trover of ſeveral particular goods, © aliis uterfs/its Anglice implements; after verdict and intire 
damages, judgment was ſtaid for the uncertainty of aliis utenfillis, quot, quanta vel qualia they are. 
3 Lev. 18. Paich. 33 Car. 2. C. B. Blackhoute v. Moore. | 


Trover for 3. Trover de una parcella piſcium Angiice lings, but becauſe he 
Fix parcels of did net allege what parcel, it was held to be ill. Cro. E. 865. pl. 46. 


Wer per- : a . 
— it Mich. 43 & 44 Eliz. in Cam. Scacc. Gramwell v. Rhobotham. 
Vas objected | | 
that the word parcel is uncertain, and that it conſiſts of many things in number, and fo 6 parcels can. 
not be applied to 6 porringers; but had it been 6 pieces it had been better, though that is alſo uncer- 
tain. Roll Ch. I. inclined it was well enough; for though the words are not ſo proper, yet the deſcrip- 
_ is good enough. And judgment for the plaintiff, niſi, &c, Sty. 199. Mich. 1649. Graves v. 

rake. | | 

Trover of 20 piece: five parcellis ligni was held well enough, and piece or parcel are ſynonimous. 
Keb. 508. pl. 75. Faſch. 15 Car. 2. B. R. Shepherd v. Loyd. But trover of a farcel f <rares 
is uncertain, though farce! of clotb is well enough; per cur. Sid. 508. pl. 75. Paſch. 15 Car. 2. 
B. R. in caſe of Shepherd v. Loyd, Arg. | 

* Trover for 6 parcels of lead was held good, notwithſtanding the uncertainty, and the plaintiff had 
judgment. Vent. 106. Arg. cites it as 21 Car. 1. B. R. Green v. Green. But the court held 
this to be a ſtrange caſe, Vent. 106. S. C. cited Freem. Rep. 442. in pl. 598. as held 
naught. 

Trover de guadam farcella fili is certain enough; per cur. Lev. 303. Mich. 22 Car. 2. B. R. Arg. 
But where it was de guadam parcelia linte a, and verdict for the plaintiff, judgment was ſtaid for 
the uncertainty. 2 Lev. 176. Mich. 28 Car. 2. B. R. Hicks v. Pendarvis. Freem. Rep. 442. 
pl. 598. S. C. accordingly. 

Trover of . of pack-clotbs, wrappers, and cloths, was held certain enough; for the word (par- 
cel) in this caſe only ex preſſes one certain thing, and not ſeveral things at large, in which caſe it would 
not be good; as a farce! of barley, and a parcel of culme, has been held good, and a judgment in C. B. 
was affirmed. Barnard, Rep. in B. R. 65. Trin. 2 Geo. 2. Botamley v. Harriſon. 
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Cro. E. 4. In trover, the plaintiff declared that he was paſſeſed of 3000 


319. pl. 14+ cords of 492d, but did not. ſay ut de bonis ſuis propriis, and that after- 


_ wards the defendant cordas lignt pred” cepit, &c. roitſcut ſaying any 
Baſſet v. perticular quantity, or prediftas cordas lignt ; nor did he allege that 


Maynard the defendant v1 & armis cepit; after judgment for the plaintiif 
> s. but in B. R. the ſaid omiſſions were aſſigned for error, but the judg- 


S. P. does l a , 
not appear, ment was aſſirmed in the exchequer chamber, for it ſhall be in- 


tended 
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tended all the cords of wood before mentioned ; and likewiſ: that Noy 32. 


Re a 4 2 ? S. ©: but 
theſe were his proper goods. And that in an action on ie caſe > 


for a trover, the plaintiff need not allege the taking to be vi & not appear. | 


armis. Moor 691. pl. 955. Hill. 36 Eliz. B. R. Maynard v. ue 24. 
| Ro 


B. R. but S.P. does not appear, 


5. Trover of a /ibrary of boch was held good, without expreſſing S. C. cited _ | 
what they were; for the ſetting them down particularly would by Twiſden 
make the record too prolix. Vent. 114. cites 7 Jac. Emery's cafe. 594. pl. 26. 

: : —Sty. 25. 

Hill. 23 Car. Anon. S. P. held good, though not mentioned of what language or on what ſabject; for 
books ate not things of difle ent ſpecies, de they f what language or ſubject they will, — Trover of 
books in a ſtudy, without ſaying how mali, is good enough by the addition of the ſtudy, Sid. 98. Per 
cur. obiter. Agreed per cur. that it will lie for a library of books. 7 Mod. 142. Hill. 1 Ann. 
B. R. Sty. 358. in caſe of HEATK v. UDal, Arg. cites Trin. 10 Car. BEDINGFIEL D's caſe 
S. P. adjudged good; and Roll Ch. J. admitted it to be ſo.——2 Keb. 765. pl. 41. S. P. Per cur. 
Arg. but trover de diverſis libris is ill. 


6. The count was de tribus ponderibus lauæ ad valentiam 80 s. Palm. 393. 
After verdict it was moved that pondus ſignifies any manner of S. C. in to- 

2 RN . tidem ver. 
weight; and of that opinion were Doderidge and Haughton J. 


61 
(abſentibus aliis) but if he had ſaid Anglice 3 weight of wool, this Lat. 216. 
is certain; and judgment ſtaid till rhe plaintiff moves. 2 Roll, 33 2 
Rep. 369. Mich. 21 Jac. B. R. Lawrence v. Turner. Jac. S. P. 
| | => and that the 

plaintiff could not have judgment, and that he was of counſel in that caſe.— S. C. cited as held naught, 
becauſe it was without an anglice. Arg. Sty. 214. in the caſe of ExXLzy v. ALsoe, Trin. 1650. 
B. R. where the count was de ducentibus ponderibus, Anglice weight, medicamenti, Anglice drugs, 
and judgment for the plaintiff, and that judgment athrmed. S. P. but the anglice of ponderibus 
being wanting, the judgment was reverſed, niſi, &c. Sty. 247. Hill, 1650, Powell v. Hopkins. 

So trover de duchus penderibus caſei, Anglice 2 weighs of cheeſe, has been held good. Cited 
Vent. 21 Is +" 

Trover de decem ponderibus, Anglice weights. Per cur. in trover, if the jury can underſtand it, it 
will be wel! enough; for damages only are to be recovered therein; ſecus in detinue, where the thing it- 
ſelf is to be recovered. 12 Mod. 3. Mich. 2 W. & M. B. R. Hook v. Galloway. 


7. It will not lie for 2 ſheaves of corn, becauſe of the uncer- Jo. 443. 
tainty, for want of ſhewing what corn it was. March. 60. pl. — 2 
94. Mich. 15 Car. Hodges v. Simpſon. 5 : 
8. Trover of flockings, without ſaying of what ſort, is good, appear. 
for were they ſilk, or woollen, or worited, they were but ſtock» 
ings. Adjudged. Sty. 25. Paſch. 23 Car. B. R. Anon. 

9. If there are no proper words to expreſs it by, but it zs % deſcribed [ 251 1 
that the jury may know what is meant by it, it is well enough; per 
Roll. Ch. J. Lat. 136. Mich. 24 Car. B. R. | 

10. It lies de decem arboribus, though exception was taken S. c. cited 

that arbor is properly a tree growing. Styl. 235. Mich. 1650. _—_— 


B. R. Popham v. White. | not be now 


: intended 
ſuch as are growing. Keb. 508. pl. 75. Per cur. 


11. Trover of 20 beaſts, viz. ſteers, runts, and heifers, without s. c. cited 
ſaying what number of each. Roll Ch. J. inclined, that it was accordingly 
certain enough, and the number may be averred, and the cattle 7 8 
are all of one kind. The court would adviſe; but afterwards or- 317. —Tre- 


dered 


" r 
4 Px 1 
"+ 
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ver de dicem dered judgment. Niſi, &c. Sty. 264. Paſch. 165 1. B. R. Saw- 


e ercit, 
Ares . yer V. Ruſſel. 


locks and 

Feifers, without ſaying how many of one and of the other; judgment was given for the plaintiff in 
C. B. but reverſed in B. R. Vent. 317. Mich. 29 Car. 2. B. R. Davis v. Price. — 3 Keb. 693. 
pl. 22. Mich. 28 Car. 2. B. R. Price v. Davis, S. C. that juvenca is a proper word for both, and the 
anglice void ; but that it was agreed that trover of ſo many ovieus matricibus & werwicibus is ill, for 
not diſtinguiſhing. And ibid. 694. pl. 26. Wild J. cites the laſt point as Trin. 24 Car, 2. Rot. 462, 
—— S. C. cited Vent. 317. S. P. Per cur. 3 Keb. 253. Mich. 25 Car. 2. B. R. in pl. 83. 


accordingly. S. C. cited 2 Sid. 174, 175. as held inſufncient. Trin. 1649. Stanton v. Lub- 
cott. | | 
Ibis. New- 12. Trover of a beam, ſcales, and weights, was adjudged inſuf- 


.de ficient, becauſe it did not appear what weights; per Nicholas ]. 


the S. C. 2 Sid. 172. cites it as Mich. 165 2. Webb v. Wayſtone. 

to be ſo | 

a udged; but ſays it was upon another reaſon, and that he himſelf was counſel in it. Sty. 360. 
Hill. 1652. Webb v. Waſhborn, S. C. but no judgment. S. P. laid to be not good, becauſe there 
may be more or leſs of the weights uſed with the ſcales, and therefore all together are uncertain as to the 
quant. dies or weights of them. G. Hiſt of C. B. 99. 


13. Trover of three packs of linen cloth, and other gecde, was held 
certain enough. 2 Sid. 175. cited by Newdigate Ch. J. as Paſch. 
1653. B. R. Harbott v. Lane. : 
But trover 14. Trover for 2 preces of cloth, without ſaying whether linen 


ef 77% or woollen; this was alleged for error, but over-ruled, and 


J * 8 . 4 1145 
. judgment affirmed niſi, &c. Sty. 419. Trin. 1654. B. R. Iles 
out ſazing v. Windſor. | . | 


how many | : | | 
yards, is uncertain and ill. 2 Show. 423. pl. 356. Paſch. 1 Jac. 2. B. R. Haws v. Randall. 


So of tubs 15. Trover of 6 bang was held void for uncertainty ; for the word 
of water, fignifes ſeveral things, but it is not certain what it ſignifies here 
or of bers, and judgment that nil capiat per billam. Sty. 482. Trin. 1655. 


Without 


tewing bw Clark v. Fitz- Williams. 
much they | 

certain, the court inclined that it was uncertain, though it ſhall be underſtood for the tub and the beer, 
But they all held that trover will lie fr @ caſe or tub, becauſe it is an individual thing. 7 Mod. 142. 
Hill. 1 Ann. B. R. in cale of Blainfizld v. Marſh. 1 Salk. 28 5. pl. 17. S. C. but S. P. doc; 


not appear. 


16. In trover and converſion of letters patents, it was objected, 
that the date of them is not ſpeciſied; fed non allocatur; becauſe 


there is ſufficient certainty without it; beſides the date is upon 


record. Hardr. 111. Paſch. 1658. m the exchequer. Jones v. 


Winckworth. | 
Trover for 17. Trover for 4 curtains and vallens was adjudged good, and 


dacem pari- ſhall be intended curtains and vallens for a bed; per Newdigate 
e & Hill: but Nicholas e contra. 2 Sid. 174. Hill. 1659. B. R. 


rum & we- 

lum, Ax. Fecke v. Ward. | 

glice cur- < | : 
tains and valence, was objefted to be uncertain ; but it was anſwered, that it ſhall be intended 10 pair 
of curtains and 10 pair of valence, and ſuch as uſually ate part of the furniture of a bed; and that 
in ſych artificial things it is ſufficient deſcription to name them by the uſual names, without ſhewing 
 ® the quantity of yards, or what ſtuff they are made of; and 4 juſtices being of that opinion, they 
gave judgment for the plaintiff, though Twiſden J. beld totis viribus e contra, by reaſon of the caſe or 
Webb v. Waſhborn, where he faid that trover of 4 pair of hangings was adjudged uncertain» 2 Saund, 


74. Paſch. 22 Cats 2. Tailor ve Wells. Mod. 46. pl. 101. S. C. adjudged — 
0. 


2 | | | 
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Sid. 445. pl. 3. S. C. adjudged accordingly. 2 Keb. 623. pl. 18. 8. C. ſays the court agreed 

it to be uncertain according to Webb and Waſhborn's caſe; but adjornatur. -———ibid. 640. pl. 68. 
S. C. adjudged for the plaintiff, 


18. Trover for 2 pair f pot-hooks, Fc. and hangers. After a 
verdict for the plaintiff, ic was moved that hangers was an equi- 
vocal word; and though it was anſwered, that becauſe the pot- 
hooks preceded the hangers, it could not be intended any other 
than ſuch on which pot-hooks generally hang, yet the court held 
it too uncertain ; for the word does not immediately follow the 
word pot-hooks, but there are divers other mentioned between; 
and therefore judgment was ſtaid. Raym. 2. Mich. 12 Car. 2. 


B. R. Seaman v. Barns. 


19. Trover for the planks of a granary, without mentioning Lev. 99. 
S. C. but 


any certain number of them, was held certain enough, by reaſon rat ng 
of the words (of the granary) otherwiſe had it been of planks ge- 10 1 | 


nerally. Sid. 98. pl. 28. Mich, 14 Car. 2. B. R. Maihu v. Keb. 353. 


Ts 421. 428. 
Flower. 438. J. C. 


but S. P. does not appear. 


20. Trover for a billiardatable, port, flicks, and balls, cited Raym. 2 — 3 
8 id. 263. 


2. to have been adjudged good, becauſe the port, ſticks, and 5.5" 17 
balls, ſhall be intended things appurtenant to the table, | Car. 2. in 


pl. 1 3.— : 


S. C. cited per cur. 3 Keb. 253. Mich. 25 Car. 2. B. R. in pl. 83. 


21. Trover was brought of haynes or harneſſes, without ſaying 
what number, or whether for oxen or horſes. This was moved 
in arreſt of judgment, but the court gave judgment for the plain- 
tiff. 2 Keb. 647. pl. 85. Paſch. 22 Car. 2. B. R. Faynt v. Wa- 
terman. 
22. Trover de tribus fruibus fieni, Anglice, ricks of hay. After Mod. 239. 
verdict it was moved, that /rwibrs is uncertain, and that it ought — pong 


to be ſo many cari-leade. But the court held it certain enough, S. C. ac- 
cordingly, 


and gave judgment for the plaintiff, Lev. 301. Mich. 22 Car. 2. by Raincthed: 


G B. Weſt v. Davis. | þ and More 
ton only in court. 2 Keb. 703. pl. 59. Mich. 22 Car. 2. S. C. adjudged for the plaintiff. 


23. Trover of divers garments was held not good, becauſe not 2 $ 
pl. 15. 705. 


expreſſed what kind of garments. Sid. 114. Paſch. 23 Car. 2. * 


B. R. Elpick v. Acton. 3 
| Acton, 8. C. accordingly. 


24. Trover de viginti menſuris, without an Anglice, or ſaying TR Jl 
* - . 4 $ 
what meaſures, was held ill, and judgment was ſtayed. 2 Lev. 2,74 


11. Trin. 23 Car. 2. in the exchequer, Coleman v. Bard. mealures 
was moved 


2 
— 


to be uncertain. Sed non allocatur; and judgment for the plaintifl. 2 Keb. 681. pl. 71. Irin. 
a Car. 2. B. R, Kenion Vs Weils. : 
25. It was moved in arreſt of judgment, that the count was d 
: 0 7 = Fe 3 5 SE * . E 1 S DN” Monte Yo 
de 32 centents ud plumbi, Anglice, lead-ore. Sed non ——— Curtis, S. C. 
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held good and judgment for the plaintiff. 3 Keb. 14. pl. 21. Paſch. 24 
— 4 Car. 2. B. R. Dennis & Turbell, and Curtis. 
to be underſtood by the ſubject matter, though objected that centena ſignifies a hundred in 2 county. 


3Keb. 253, 26. Trover was brought of a pair of boots and ſpurs, without 

PI. 88. 5 C. ſaying how many ſpurs. And, per curiam, it is well enough 

good. for it ſhall be intended ſpurs belonging to thoſe boots, which is 
a pair. Freem. Rep. 357. pl. 452. Mich. 1673. Hancock v. 
Hodges. | 


27. Trover of bottles, without ſaying how many, was held un- 


certain, and judgment ſtaid after verdict. 2 Lev. 176. Mich. 

h 28 Car. 2. B. R. Hicks v. Pendarvis. | 
Ibid. cites 28. Trover and converſion, among other things, de uno ſymbols, 
Sid. 445" Anglice a cornelian ring, de uno pari vittarum, Anglice a ſuit of 
361. 370. Fn:ts; and moved in arreſt of judgment, aſter a verdict for the 
and the dif- plaintiff, that the declaration was ill for uncertainty; for a ſuit 
ference is of knots may be 3 yards, or 30, &c. but after ſeveral times being 
trover and ſpoken to, the plaintiff had judgment. Skin. 142. Mich. 35 

+ 1 = Car. 2. B. R. Parkhurſt and Sheerton. 1 


in 
vin this would be naught; and Mod. Rep. 290. 


29. Trover de uno vaſe, Anglice veſſel, vini Hiſpanici, but did 


not ſet forth of what word the weſſel wwas made, and ſo no meaſure 


for the damages. But non allocatur; for it is intended to be 


made of ſuch wood as wine-veſlels uſually are. 2 Vent. 67. 
Trin. x W. & M. in C. B. Bliſſe v. Froſt. 
30. Trover de una amphora ſaporic. Exception was taken, that 
ſaporis ſignifies ſavour, whereof no action lies. But the court 
held, that they would intend the damages given for the ampho- 


ra, and nothing for the ſaporis. 3 Lev. 336. Mich. 4 W. & M. 


in C. B. Chambers v. Warkhouſe. 


1 
-S.C. intended whelps of dogs, bears, &c. ſo that it appears not what 
kind they are of; and that no property lies of them. But the 
court ſaid, they would intend them to be dog's whelps, and tro- 
ver has been maintained of a dog; and gave judgment for the 


plaintiff. 3 Lev. 336. Mich. 4 W. & M. in C. B. Chambers 


v. Warkhouſe. 
14. Raym, 32. Trover for 20 ounces cf cloves and mace. After judgment 
Rep. 5388. by default, and writ of inquiry, &c. Holt Ch. J. doubted if good, 
without ſaying how much cloves, and how much mace, or that 
ſaid, if there it was ſo many ounces mingled, but ſaid that theſe were uncer- 
had been 2 tainties; yet if another action ſhould be brought for the ſame 
this caſe, things, a recovery in this action would be a good plea in bar; 
Judgment and the court gave judgment for the plaintiff. 2 Salk. 654. pl. 
ade 3. Paſch. 12 W. 3. B. R. Hartford v. Jones. 


according; 
but this caſe is after judgment by default; and judgment was given for the plaintiff, becauſe the 
court eftecm:d theſe to be things mixed. S. C. cited per cur. Barnard, Rep. in B. R. 65. Trin. 


2 Cc. 2 
34. There 


36 31. Trover of whelps was objected to be uncertain, and may be 


So &t po © 8 


34. There is a great difference where the thing for which the And there- 
tore trover 


action is brought is one entire aggregate body, though conſiſting of 3 
different parts ; there the count in trover will be good of two cn arma- 
things, without ſhewing how much of the one and how much of mentis was 


the other, or what the things are. Per Holt Ch. J. Ld. Raym. ns, 
Rep. 588. Trin. 12 W. 3. in caſe of Hartfort v. Jones. the albion 
| | had been for 


the guns and rigging ſeverally, they ought to ſhew what and how much, Per Holt Ch. J. Ld. Raym. 
Rep. 588. cites Trin. 23 Car. 2. B. R. Boroughs v. Hall, 


So trover of a ſhip cum wirgis & remis, not ſhewing the number is good; but if it de wergis alone, 


it is ill. 3 Keb. 507. pl. 55. cites it as agreed in B. R. 
So trover for ſhip and ſails is good, becauſe the ſails go to make up the aggregate body; but if for 


ſzils only, without ſpecifying the number and quality, it is ill. G. Hiſt. of C. B. 98, 99. 


35. The true reaſon avhy certainty 15 ſo much required is, becauſe | 254 J 
a recovery in this action may be pleaded in bar if another action 
ſhould be brought for the ſame cauſe. Per Holt Ch. J. Ld. 
Raym. Rep. 518. Trin. 12 W. 3. | 


36. Trover will lie for a trunk of linnen. Agreed per cur. 7 — _ is 
| rought for 


Mod. 142. Hill. 1 Ann. B. R. obiter. 3 


eoritings and charters or veſiments it is good, becauſe the trover is for the trunk and for the detention of 
the goods therein, which are withheld by the detention of the trunk, but not for the value of the goods; 
and therefore anciently they allowed it only for a trunk locked, but now they admit it though the trunk 
be not locked, becauſe the detaining is ſtill the ſame. G. Hiſt. of C. B. 123. 


37. Trover of à caſe of ſpirits and of 50 gallons of hot waters, is 20% 285. 
certain enough; and judgment for tie plaintiff, 7 Mod. 141. 8 


Hill. 1 Ann. B. R. Blainfield v. March. does not ap- 


pear. 


(L. 5) Trover. Plea. 


1. ACTION upon the cafe, that the plaintiff was poſſeſſed of 
ſuch goods ut de propriis, and he loſt them and the defen- 
dant found them, and he converted them to his proper uſe. The 
defendant ſaid, that the plaintiff pledged them to him fer 10 l. by 
which he detained them tor the ſaid 101. prout ei bene licuit ab/que 
hoc that he converted them to his proper uſe, prout, &c. and a 
good plea by ſome, but by others he thall plead not guilty, and 
give this matter in evidence for the detainer. Br. Action ſur le 
Caſe, pl. 113. cites 4 E. 6. | 
2. In trover, the plaintiff declared that he avas poſſeſſed of a chain And. 20. pt. 
of gold, and being ſo pofſefjed he loft the ſame, and it came to the 2 mm 
hands of the defendant, who knowing it to be the plaintiff's chain, 9 5 
and intending to defraud him of it, /o/d it, and converted the money D. 121. pl. 


| ; ee . 14, &e. 
70 her can uſe ; the defendant pleaded that be did not fell it modo & 8. C. but _ 


forma, &c. and demanded judgment ſi actis, &c. Upon demurrer, judgment 
the opinion was that it was no plea, and that it ought to have con- appears there 
_ cluded to the country, and not to have averred this plea and demand * *. + ir 
judgment; becaule this plea is no bar but a general iſſue. Bendl. 8. C. cited 
41. pl. 73. Hill. 1 & 2 P. & M. Mountcagle (Ld.) v. Worceſter 2s adjudgeq 
(Counteſs of). 55 5 
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4 Le. 4. pl. 
14. Strang- the goods came to his hands in D. in the fame county, and that the plain- 


Attions [of Trover, &c.] 


3. Action upon the caſe, inaſmuch as the defendant found the 
govds of the Plain. iff, and delivered them to perſons unknown, there non 
liberavit modo & forma is no plea qwithout ſaying not guilty, where the 
thing refs in feaſance. Br. Action ſur le Cale, pl. 109. cites 3 M. 
1. & 33 H. 8. 

4. And if the action was that 2vhereas the plaintiff was poſſeſſed, 
&c. ut de bonts prepriir, and the defendant found them and converted 
them to his own ule, it is no plea that the plaintiff was not poſſe Hd ut 
de propriis, but ſhall ſay not guilty of the miſdemeanor, and give in 
evidence, that they were not the plaintiff 's garde, and neverthelets it 
is true that not guilty as to him. Br. Action fur le Caſe, pl. 109. 
cites 3 M. 1. & 33 H. 8. 

5. In trover and converſion to his own uſe per venditionem 
quibuſdam hominibus ignotis% the defendant pleaded that the goods 
were bailed to him to bail over to J. S. to whom he did deliver them, 
abſqgue hoc that he did convert them to his own uſe per venditionem 
hominibus tgnotis. It was moved that the ſale is not traverſable, 
quod Wray conoeſſit; for the converſion to his own uſe is the cauſe 
and ground of the action, and not the felling the goods, &c. 2 

Le. 13. pl. 22. 19 Eliz. B. R. Anon. 
6. In trover of goods brought in F. the defendant pleaded that 


= 8. _ uf gave to him all gocds which came to his hands in D. abſque hoc that 
. BE Us guilty of any trover or conv enn in F. This was ruled to be a 
bis. good manner of pleading, by reaſon of the ſpecial jr/?;fication. 
2 wk But where a juſtification is gereral the county is not traverſable at 
S. C. in to- this day. Godb. 137. pl. 163. Mich. 27 & 28 Eliz. B. R. 
Dem verdi. Strangden v. Barnell. 
2554 7 In trov er, the defendant ne a ſale in market overt; and 
upon ifſue, found for the plainti:?, though he did ut ſet forth any 
place of the converſicn, yet becauſe the defendant had pleaded i 
lateral matter, and not the direct iſſue, the plaintiff had his judg- 
ment by the ſtatute of jeofails. Goldt. 54. pl. 7. Trin. 29 Eliz. 
. | 
In trover and converſion, the conver/ton is traverſable ; ſaid 
by Gol ce to have been adjudged; for it is the ſubſtance of the 
action, and the tort ſuppoted in him, and ſo may wel! be tra- 
verſed; for if one finds goods but does not convert them, no ac- 
tion lies; as where in trover and converſion of gœods the defen- 
dant ſaid, he 70 them damage fraſaut and impounded them, abſquz 
hoc that 5 converted them to his own uſe. Cro. E. 97. pl. 15. 
Paſch. 30 Eliz. B. R. Staſham's caſe. 
S. C. cited g. Outlawwry was held by ſome to be a good bar in: trover. 3 Le. 


1 205. pl. 261. Trin. 30 Eliz. B. R. Markham v. Virt. 
caule it lies all in damages. 


— 


Cro. E. 146. 10. In trover of corn, the defendant pleaded that beſore the 
V. g. S. C. eonverfion he wwas ſet oy of certain lands en which the corn grew 
aud it was 7 

abjectea that and he ſevered it, and nfterwards caſually lat it, aud that it came 10 


the puca the hands of the flaoint! wi who caſually {oft the [ me, and it came 13 
- = the 


— nt 
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the hands of defendant, and ſo he converted it, &c. And upon de- amounted 


murrer, it was inſiſted, that the plea was not good, for the plain- ea 52.50 
tiff declares of a trover of his goods ut de bonis ſuis propriis, i me if * 
and the defendant pleads, that he took his own goods, Which is it ee x plea 
no anſwer to the plaintiff; beſides, the plea is that before the e e 
time of the converſion the defendant was ſeited, &c. and that being the 5 


aſter the corn was ſevered, but at ſaid that he was ſciſed at the goneh of the 
p:aintiff, the 


time of the ſeverance ; and ſo it might be that he had fevered the Hanif 
corn of the plaintiff.” And this was held a material exception; having 
and judgment for the plaintiff. Le. 178. pl. 251. Trin. 31 Eliz. counted that 


ho 3 
Ward and Blunt's caſe. oy were 
is proper 


goods, which he ought to anſwer to; and judgment for the plaintiſf. | 


-11. The plaintiff declared, that» himſelf was poſſeſſed of cer- The plain- 
tain goods, which by trover came to the hands of the defendant, one 


who converted them to his own uſe. The defendant pleaded, n f n 


that before the trover ſuppoſed one A. was prfſeffed of the ſaid goods as cwon gde; 


the detend- 


of his own preper goeds, and ſold them to the defendant without any ant 7 54 
notice that the gods were the plaintiff's. Plaintiff demurred. An- fr {4 ie 
derſon held the plea not good; for the plaintiF may bring his property of 


action againſt the finder, or any other that gets the goods after on _ 


by ſale, gift or trover. Some thought, that the defendant having od 5. 
the goods by ſale, might traverſe the finding; but ſee 27 H. 6. 4% ary 


notice that 


13. a. e contra. And Windham J. held, that the defendant ew ied 
might traverſe the property of the goods in the plaintiff; and , poyis of 
Cites 12 E. 4. 11 Le. 189. ph 267. Mich. 31 & 32 Eliz. C. B.  p/einrif, 


Galliard v. Archer. rod" 

| . | art; this is 
no good title to juſtify the converſion. without a traverſe; unleſs he had ſhewed that he had bought 
the goods in a market overt. Le. 221. pl. 304. Mich. 32 & 33 Eliz. C. B. Vandrink v. Archer. 


12. Trover of 6 oxen in London, and there converted. The de- In trover 


and con- 


fendant pleaded that he ſciſed them in the manzr of D. in E, os a e 
goods nvatved there, and fo juſtified, ab/que hoc that he was guilty in g 2. 
London. The court held it no plea, it amounting only to the ge- 7. = the 
. : . . . * C74 „ 6 IJ. 
neral iſſue, containing no“ matter local to make the place mate- ,," - * 
rial, Cro. E. 174. pl. 5. Hill. 32 Eliz. B. R. Bullock v. Smith. ant pleaded 
| : that N. ⁊0 25 
ſeiſed of the manor of H. in the county of M. where he, Ec. bad noaifs and Prays, and that the /aid 
gelding was waived there, aud le as barltff ſeiſed it, aljpue hoe that he is guiity in the county f N. Se. 
Upon demurrer the court held the traverſe good, becaule it wis a local juſtification ; and it is not 
laiyful to bring an action in a foreign county. Noy 109. Trin. 2 Jac. C. B. Court v. Blackman, = 
In trover and converfion F certain vaks in Eæceſter, the defondant conveyed a per to the marguis 
FV. beſore the converſion ſuppoſed, &c. and juſtified, that by his command be tax them at R. in Doweny 
and trawv ſd the converfion ot Eæceſter. Upon a demurrer the plea was adjudged ill, becaule this juiti- 
fication is not local, but this matter might have been given in evidence at Exceiter. Roll. Rey. 396, 
. O. Ir . „ . . 0 8A. 5 7 
Pl. 20. Irin. 14 Jac. B * Buſh v Luſhborouglh *f 256 ] 


13. In trover of goods, it is no plea that the defendant was . * 
| marg. pl. 


always ready to deliver them to the plaintiff, and yet is; for the | as ates 
goods are not in demand, but damages only for the converſion, BA. 3; 
and ſo is only a plea by argument, and not a good argument nei- Ez: . 
ther; and judgment was given for the plaintiff. Le. 221. pl. m 642 


304. Mich. 32 & 33 Eliz. C. B. Vandrink v. Archer. my e, 


424 7 iars 


bim, ond then delivers the horſe to me, and I bring trover and converſion, it is no plea that you have 
Vor. I. * delivered 
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delivered the horſe to me before the action brought; for you ought to anſwer to the eenverſion; per 
Popham. Goldib. 188. pl. 83. Hill. 44 Eliz. Anon.——— The abuſing the horſe is a coverſion to his 
5T uſe; and therefore the action will lie, notwithſtanding he is ready to deliver him; per Windham I. 
223. 
14. In trover in London, the defendant pleaded, that long before 
the conderſſon ſuppoſed, J. S. was poſſeſſed of theſe goods as his con, 
at B. in Norfolk ; and that he, before the converſion ſuppoſed, caſually 
It them, and they came to the hands of P. by trover, who gave them 
to the plaintiff, who loft them in London ; and the defendant found 
them, and afterward did convert them ta his own uſe by the command 
of the ſaid J. S. as it was lawful for him to do. And it was 
moved, that this is no plea for it amounts to the general iſſue. 
But a!l the juſtices held it a good plea; for it confeſſeth the poſ- 
ſeſſion and property in the plaintiff againſt all but the lawful 
owner. Cro. E. 262. pl. 50. Mich. 33 & 34 Eliz. C. B. Rook- 
wood v. Feaſar. 

15. Trover / 300 ſheep, 1 Dec. 36 Eliz. the defendant plead- 
ed he was ſheriff of the county of L. and that J. S. recovered 
againſt the plaintiff 1001. and a eri facias was delivered to him 
1 Oct. 35 Eliz. by virtue whereof the 20th Oct. 35 Eliz. he tert 
the ſheep, and 22 Oct. 35 Eliz. fd 104 of them for 401. parcel 
of the 100l. and the 192 reſidue remained in his hands pro defectu 
emptorum, which is the ſame converſion. The plea is not good. 
1ſt, Becauſe he doth not by his plea confeſs any converſion, 2dly, 
Becauſe he juſtifies that converſion in October 35 Eliz. but 
meets not with the plaintiff in the time. And, 3dly, Becauſe he 
makes no juſtification for the ſheep. Judgment was appointed to be 
entered for the plaintiff, but was afterwards ſtayed for the equity 
of the matter. Cro. E. 433. pl. 43. Mich. 37 & 38 Eliz. B. R. 
Aſcue v. Sanderſon, 5 

16. In trover of goods, the defendant juſtified the taking da- 
mage fraſant, abſque hoc that he converted them aliter vel alis mods. 
Adjudged that this plea is not good, becauſe he doth not confeſs 
any converſion; and the plea amounts to not guilty. Cro. Eliz, 
435. pl. 48. Mich. 37 & 38 Eliz. B. R. Dee v. Bacon. 

1 17. In trover for ꝙ oxen, the defendant juſtified by a ſale in a 
the fend. market overt, and adjudged good, without alleging any poſſeſſion or 
ant pleaded property in the ſeller, or that toll was paid, for that ought to come 
ns 6 7 75 , on the other fide, to avoid the ſale. Cro. Eliz. 485. pl. 1. Mich. 
of the Zi4 38 & 39 Eliz. B. R. Comyns v. Boyer. | 


reads, ard | 

Td them tc hin in market covert. The queſtion was, if this was a good plea, becauſe it amounts to not 
„ wuilty, Curia adviſare vult. Godb. 267. pl. 369. Hill. 13 fac. B. R. Biſſe v. Tyler. —- Roll 
Pep. 273. pl. 48. S. C. Crooke, Doderidge, and Haughton, ſeemed to think the plea good. 


*r 2-- | 
mw” 4 18. In trover of trees, the defendant pleaded, that the queen was 
ſciſed in fee of the manor of D. where the trees were growing, and 
granted it to the defendant in tail, whereby he was ſeiſed; and 
that J. 5. cut the trees, and granted them to the defendant, who 
loſt them; and that the defendant found them, and converted 
them. The plaintiff replied de injuria ſua propria; but held ill, 
where the defendant makes juſtiſication by claiming an intercit 

11 | in 
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in the freehold to himſelf ; but where one claims not an intereſt, 
but juſtifies by the command of others, it is otherwiſe. Cro. E. 
539. pl. 2. Hill. 39 Eliz. B. R. Canterbury (Archbiſhop) v. 
Kemp. . 

I 4 Trover for a horſe, and ſelling him, and converting the money 
to his own uſe, the defendant confeſſed that it avas the plaintiff r 
horſe, and that J. C. found and delivered him to the defendant, to 
re- deliver upon requeſt, which he did before the action brought, abſque 
hoc that he fold him, and converted the meney to his own uſe. Ad- 
judged that this traverſe was ill, becauſe the converſion of the 
mmney to his own uſe war a ſuperfluous allegation, and the defend- 
ant having by his traverſe made ſuch ſuperfluous matter parcel 
of the iſſue, it is therefore ill. Cro. E. 554, 555. pl. 9. Paſch. 
39 Eliz. B. R. Kynerſley v. Barnard. . 
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S. C. cited 
D. 121. a2. 
marg. pl. 

14. that the 
defendant 
pleaded he 
diſtrained 
him damage 
feaſant, abſ--, 
que hoc 

that he ſold 
him, and ad- 
judged no 
piea, but 


ought to have pleaded the general iſſues 


20. In trover of goods, the defendant ie, as a ſervant to 
the ſheriff of Middleſex, becauſe the plaintiff had ſtolen thoſe goods, 
nd carried them to D. in the county of Middleſex, at which place 
the defendant ſeiſed them ut bona waviata. It was adjudged for 
the plaintiff; for he ought to have alleged, that a felony was com- 
enitted, and that the goods were waived by the felon, which is not 
done. Cro. E. 611. pl. 18. Paſch. 40 Eliz. in C. B. Davies's 
ca. | | 

21. Trover againſt the defendant for taking an ox ; the defend- 
ant pleaded, that the ſame plaintiff, and another, new dead, brought 
treſpaſs againſt one W. fer taking the ſame ox, who juſtified the tak- 
ing in the right of the now defendant for an heriot due to him, &c. 
and that, upon a demurrer to the plea in that action of treſpaſs, the 
defendant W. had judgment, -which judgment the now defendant 
pleaded in bar to this action of trover, Upon a demurrer, Walmſ- 
ley and Kingſmill held the bar good, becauſe, upon the firſt 
judgment on demurrer, the property of the ox was admitted in 
the defendant, in whoſe right the juſtification was; and there- 
fore the plaintiff ſhall not have this action without new cauſe ; 
and though he be a ſtranger to the record by which the plaintiffs 
were barred, yet he is privy to the treſpaſs, and ſo may well 
plead it, and take advantage thereof. And to this the other juſ- 
tices agreed, ſuppoſing it to be for one and the ſame cauſe ; but 
Anderſon and Glanvill thought it no bar, a bar in a wrong action 


being no bar in a right one; and here theſe actions are of ſe- 


veral natures, and a bar in the one cannot be a bar in the other. 
Walmſley agreed, that a bar in treſpaſs on not guilty pleaded, is 
no bar to a new action, becauſe it appears not; but the verdict 
was upon the miſpriſal of the nature of the action; and ſo upon 
demurrer. Et adjornatur. And afterwards the matter was ended 
by arbitrement. Cro. E. 997. pl. 24. Paſch. 41 Eliz. C. B. 
Ferrers v. Arden. | | 

22. In trover, the plaintiff declared, that 8 Maii 4 Jac. he was 
poſſeſſed in ſuch a ward in London, of ſuch and ſuch goods; and 


that x Oct. 5 Jac. they came to the defendant's hands, who | 


2 knowing 


4 
78 

i = 
5 [2 
- 
. E 
FF 
P 
4 
4 


| 
: 
[ 
7 
13 
j 


FFP ONS ER Wen 7. MET DT We OI > not _ — — 
> — Nee * 


2 
258 


Yelv. 194. 
Comerſale 


v. Medgate, 


S. C. ad- 
judged ac- 
corgingly ; 
for the dii- 
treſs is but 
in nature of 
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knowing them to be the plaimiff's goods converted them, &c. 
'The defendant pleaded, that before the plaintiff had any thing, &c. 
I. D. was p5ſeſed of the ſaid goods, as of his proper gords, and 
on ſuch a day, anno 4 Jac. for a valuable conſideration gave them 
to defendant, who 1 Maii anno 5. loft them, and that 2 Mait 
anne 5. they came to the hands of W. D. again at London, who on 
the ſame day gave them to the plaintiff, by which he was poſſeſſed, 
and loſt them, &c. and the defendant found and converted 
them. The bar was adjudged not good, becauſe it neither tra- 
verſeth, nor confeſſeth and avoideth the plaintiff's title, but 


gives only colour of poſſeſſion without right or property, and this 


upon a defeaſible gift by W. D. Yelv. 173. Hill. 7 Jac. B. R. 
Prieſtly v. White. | 

23. In trover for goods, the defendant pleaded, that he t::k 
them as bailiff of the ting for diſtreſſet upon a plaint in curia manerii, 
and fold them. And it was thereupon demurred, and adjudged 
ill; for, upon a diſtringas, the cattle ſhall not be ſold, eſpecially 
in a court baron, although it were in the king's court. Cro. J. 


255- Pl. 13. Mich. 8 Jac. B. R. Gomerlale v. Wayts, 


a pledge to be ate kept; and therefore the defendant confeſſing an intzermeddling with the goods, which 
is mt joftifiabicy his is 4 converſiine 


2 Bulſt. 


S. P. and 
that where 
the conver- 


fon is con- 


tefled and 
juttißed, 
there nceds 
ad tian cric. 


And the 
5. P. was 


ad judge ac- 


cording'y, 
Mich. 11 

Jag. Bult. 
14, 135. 
Holman v. 
Karwitiy., 


24. In trover and converſion of 2 tun of wine, the de- 
fendant pleaded, that the king was ſeiſed in the right of the crown of 
the prifage of all wines imported, &c. aud being ſo ſciſed, granted. 
zo fir T. Waller the office of chief butler, &c. for life, 2 by him- 
ef or his deputy had uſed to take for the uſe of the king 2 tun of wine 
out of every veſlel bringing in 20 tun, &c. and ſ juſtifies the 
taking for the uſe of the king. Upon demurrer, it was objefed, 
that the defendant did not traverſe the cenverſian ſuppoſed by the plain- 
F for this is a converſion by the defendant himſelf, and he 
juitites a converſion to the uſe of the king, which is another 
converſion than what he is charged with. But reſolved per tot. 
cur. that he necd not traverſe the converſion, nor plead other- 
wiſe than he has done, becauſe the intermeddling ſuppoted by 
the plaintiff is confeſſed by the defendant to be to the uſe of the 
king, which is matter in law upon the plea in bar whereof the 
court is to adjudge, and matter in law thall never be traverſed ; 
and if the ſeiſure ſhould be adjudged unlawful, then he himſelf 
is guilty of the converſion, by having confeſſed, in point of 
judgment, a poſſeſſion of the goods, and an intermeddling with 
them. Yelv. 198. Hill. 8 Jac. B. R. Kenicct v. Bogan. 

25. In trover, the defendant by his plea in bar ititled himſelf 
to the goods by a ſale to him by, c. but made ns anſwer to the pro- 
perty and poſſeſſion alleged ta be in the plaintiff, viz. that he was 
Paſſeſſed of them as of his on proper goods 5; and for that cauſe only 
it was adjudged againſt the deſendant in the exchequcr cham- 
ber, by all the judges. 2 Bulſt. 135. cited in the cate of Holman 
v. Karwithy, as the caſe of White v. Price. Ob 

26. Trover of a horſe. Defendant pleaded that he was a commin 
EPller, and tak the horſe ts livery ts rack and manger, and that the 


hor/e 
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horſo died in his cu/tsdy ; this plea was adjudged ill, becanſe it 
amounts only to the general iſſue. Roll. Rep. 22. pl. 29. Paſch. 
12 Jac. B. R. Whitaker v. Collet. 


27. In trover, the defendant juſtified as bell-man by force of a cuf- 8 
Is * A4C- 


tem, and good, becauſe it 77 more than the general iſſue. Roll. 5 
Rep. 44. pl. 12. Trin. 12 Jac. B. R. Hill v. Hawkes. and though 


| | ; the detendg - 

ant juſtified at D. where the trover and converſion was laid at L. and did not traverſe the trover at I. 
yet that was held only an inducement to the action; for he ſhews that he has not converted the plain- 
tiff 's goods, but his own proper goods, he having conveyed to himſelf a property, and juigrnen: tor the 
defendant. 

28. Trover was brought in D. The defendant pl/caded the 
cuſtom of Lendon, that by ſale of goods in a ſhop there the property is 
altered, and that he bought thoſe goods in a ſhop there, by force | 259 J 
whereof he converted them at D. It was objected, that this | 
amounted only to the general iſſue; quod fuit conceſſum, per 
Coke and Doderidge. Roll. Rep. 397. pl. 22. Trin. 14 Jac. 


B. R. Row v. 'Tompton. 
29. In trover and converſion ef ſo many hog ſheads of cyder in Roll. Rep. 


London, the defendant pleaded bailment of them to him, 10 deliver * 5 25 


ever 1 F. S. in the county of Oxford, Sc. abſque hec that he con- judged for 
werted them at London, and alibi extra com Oxon. This plea in tbe plaintif, 
effect amounts only to the general iſſue, and therefore not good, 
and judgment for the plaintiff. 3 Bulit. 209. Trin. 14 Jac. 
Philips v. Weckes. | | 

30. Trover of 100 ſheep, and counted that 25 Mar. 19 Jac. Hurt. 82. 


he vas poſſeſſed of and loſt them; and that zoth April the fame Laicon v. 
Bernatd 


year, they came to the defendant's hands, who then converted 5 C. 1. - 
them. The defendant as 75 11 of ther pleaded nat guilty, and as to judged for 

7 F , r 5 * 1 2 , envi $Y - , ”_ 75 9 # if 4d the laintitf 
the reſt that plaintiff had before by Greg ht treſpaſs againſt the defendant ee 2 


and one J. S. for taking an Car T1118 27vAy 1900 ſheep, and declared cannot be in- 


of taking fo many 14 April 19 Jac. T hey pleaded a recovery in debt _ for . 

by the defendant againſt E. H. and that the faid E. H. was Len 722 3 e 

” /effed of the ſuid 89 ſbecp, and that by virtue of a fi. fa. they ⁊vere and when a 
fold to him, awhereupon he took them into his paſſiſſion, and found treſpas is 

fer the plaintiff, and damages aſſeſſed to 24, and jutgment thereupon, —_ bred 

aud 61. caſie, and averred the taking and driving, for which the weake lis 
recovery was had, and the converſion in this ation was all one, De. goods and 
Reſolved by 3 juſtices, that the plaintiff recover; for the damages 1 
of 2d. for the 89 theep being ſo ſmall, the court ſhall intend it the taking 


to be only for the taking and driving, and that the plaintiff had them, a 


every tiking, 


them again, and not in lieu of the value of them; for if it % 


thould be taken for the value of them, then the plaintiff thould imperts a 
loſe his property in them, and the law will rather intend thoſe caſing, my 
damages given only for the taking and driving, and that the We that by 
plaintiff had them again, and loft them after, and that the de- roovery in 
fendant found, and after converted them; and that the firit Wat, 
action was for the firſt taking and chaſing, and the 2d for the Sintiff bas 
converſion, ſo as both may ſtand together, which is contetfed by bi, goods, | 
the demurrer; and that the damages were given for the firſt 5 3 
taking, &c. and not for the converſion, and therefore the plain- 1 
tiff thould recover. But Yelverton contra, that cepit & ab- the property; 
| U 3 Cuxit 


7 
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thoueh if duxit implies the defendant's having them, and ouſting the plain- 
pain? de- tiff of his poſſeſſion; and though the damages are ſmall, the 
covers the . . : * 
vaive, be {hall be intended given for the ſheep, and ſo he cannot have 
. 6B action for converting them afterwards. But adjudged for the 
waves the = v. | 

property, Plaintiff, Cro. C. 35, 36. pl. 9. Paſch. 2 Car. C. B. Lacen v. 
and cites 2 Bernard. 7 

R. 3. 14. : 

4 H. 7.5. 6 H. 7. 8. But Yelverton J. at firſt bæſitavit, though he afterwards agreed. S. C. 
cited by Roll Ch. J. Sty. 202, Hill. 1649. and faid it is had to maintain this caſe z for cepit & ab- 
ovxit intends that the owner bas not. the ſheep again; but otherwiſe it would be, it the action had been 
1: the driving of them only. ——See Winch's Ent. 99g. ——S, C. cited Arg. 3 Mod. 1, 2.—8. C. 
cited 2 Show. 211, 212. : | 


31. In trover of 2 loads of vetches, &c. the defendant iii 
by the command of H. to whom part of the land belonged on which 
the wvetches did grow, and the other part te B. in right of his wife, 
&c. The plaintiff demurred, becauſe he juſtified by the com- 
mand of 2 generally, and he cannot juſtify upon the land of one 
by the command of the other, but ſhould allege feveral com- 
mands. But Doderidge and Whitlock, only preſent, held it 
well enough, that though it was a joint command, yet the parties 
having ſeveral intereſts, it ſhall be taken as ſeveral commands, 
reddendo ſingula fingulis ; but becauſe the defendant did not fherv 
particularly en whoſe lands the vetches grew, but only that part did 


the plea was adjudged not good, becauſe it was uncertain. Poph. 

208. Hill. 2 Car. B. R. Sparrow v. Sherwood. 

260 1 32: Trover of divers loads of corn. The defendant pleaded, 

and titled himſelf to them as tithes ſevered. The plaintiff de- 

murred, for that the plea amounted only to the general iſſue; 
and though it was answered, that it concerns matters in the 
realty, viz. tythes, and title is plcaded, and as it were confeſſes 
the plaintiff's poſſeſſion, and as a general bar in treſpaſs, and co- 
lour given, yet non allocatur; for this action comprehends title 
in it, and a plea amounting only to the general iſſue is not al- 
lowable, it being ſpecially ſhewn for cauſe of demurrer. Ad- 
judged for the plaintiff without argument. Cro. C. 157. Paſch. 

4 Car. B. R. Lynner v. Wood. | 

There is m 33. In all actions of trover of goods, every plea ſpecial wwith co- 

4 78 laur amounts only to the general iſſue,; but it is otherwiſe if it con- 

leaſe, or nt CErns title of land. Lat. 185. obiter, and afhrmed by Jones J. 


gu every | | | 
ſpecial plea in juſtification being but tantamount ; per Twiſden J. Keb. 305. pl. 16. Trin. 14 Car. 2, 
B. R. in cafe of Devon v. Coridon. S. P. by the Ch. J. ſaid to have been often held. 
2 Barnard. Rep. in B. R. Paſch. 7 Geo. 2. Anon. Holt Ch. J. faid he never knew but one ſpe- 
cial piea in trover good, and that is in Yelv. 198. 2 Salk. 654. pl. 2. Mich. 10 W. 3. B. R. in 
caſe of Haithicld v. Jones. N 


34. In trover brought by executor, the defendant pleaded that 
the teftator died iuteſtate, and that adminiſtration awas committed 10 
A. zwi ſold the goods to the defendant ; to which the plaintiff de- 
murred, as amounting but to the general iſſue, and fo was the 
opinion of the court. Kcb. 318. pl. 44. Trin. 14 Car. 2. B. R. 
Tarling v. Dealton. | | 


35. In 


grow on the land of the one, and part on the land of the other, 
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In trover for certain goods, defendant pleads, that the : Mod. 313. 
UTT Vo 


plaintiff before brought treſpaſs vi & armis fer the ſame goods, and 1 


upon not guilty pleaded, a verdict and judgment for the defendants, 
&c. Upon demurrer, it was adjudged by 3 juſtices, Dolben 
hæſitante, that this is no good plea, becaule trover will in many 
caſes lie where treſpaſs will not, and here it may very well be 
preſumed that the plaintiffs in the firft action only miſtook their 


action; for they brought treſpaſs where their evidence would not 


S, C. ſays 
the juſtiſi- 
cation in the 
firſt action 
was fora 
heriot, and 
that detend- 
ants had 


cordingly. 


prove a wrongful taking, but only a demand and denial; and judgment 


verdict paſſing againſt them in that action, they were forced to upon « de- 
Durrer. — 


begin in this new action of trover. Raym. 472, Mich. 34 Car. 2. 3 Mod. 1. 


B. R. Putt, &c. v. Rawiterne, &c. S. C. ad- 
| judged ac- 

2 Show. 211. pl. 219. S. C. adjudyed accordingly, Dolben hæſitante. Pemberton 

Ch. J. ſaid he agreed, that when the original action is a tortious converſion, there cither tretpats or tro- 

ver will lie, and ſuch matter being diſcloſed, a verdict for the defendant in the one will be a bar to the 

other. Skin. 48. pl. 2. S. C. by the name of FooT v. RAsTALL, adjornatur. And Ibid. 57. 


S. C. mentions nothing of Dolben's doubting, but ſays the court was of opinion that it was no bar; 


for the plaintiff 's property is not barred by the judgment for the defendant, but that he may ſciſe them 
if he can get at them; ſo that the property not being barred, the plaintiff's demand and the defendant's 
denial of them is a converſion, though not ſuch as the court will judge a converſion, yet ſuch as the 


jury always judges to be ſo, and the court directs them ſo to do. Judgment niſi.—— Pollexf. 674. 


S. C. cited Show. 146. 


S. C. — 8. C. cited 2 Vent. 169, 170. 


2 Mod. 318. Putt v. 


Roſter, ſeems a miſtake in entering a cale cited, as if it was the principal caſe; for which fee Ferrars's 


caſc, ſupra pl. 21. 


36. In trover for certain goods, the defendants plead, that the 
plaintiff had before brought treſpaſs vi & armis, & c. againſt the 
ſame defendants, for taking and carrying away the ſame gecde. And 
upon not guilty, there was a ſpecial verdict, which the defend- 
ants in their plea ſet forth verbatim, and that the court then gave 
judgment that the plaintiff nil capiat, &c. and that the defendants 
cant inde fine die, and avers the goods in both declarations to be 
the ſame, and the taking and carrying away, &c. ſuppoſed in 
the ſaid action, and the coming to the hands of the detendant, 
& c. in this declaration, and the cauſe of action, to be the ſame, 
&c. The court held this a good plea; but took the caſe of 
PuTT v. RorsToN as a cafe of the fame nature; for though the 
iſſue was general, yet in regard of the averments, which in every 
ſuch plea * muſt be, i: appears to the court that the matter was 


the ſame, as well as here it does upon the ſpecial verdict ; and 


were it not the ſame, ſo as the plaintiff was barred to the for- 
mer by miſtaking the nature of his action, the averment might 
be traverſed ; and therefore, by reaſon of that caſe, and the im- 
portunity of the plaintiff, leave was given to ſpeak further to the 
caſe the next term. 2 Vent. 169, 170. Paſch. 2 W. & M. in 
C. B. Lechmere v. Toplady. 


3 


8 how. 146. 


Hill. 1 W. & 
M. in Hel B. 
the S. C. 

and upon de- 


murrer, the 


whole court 
were clear of 
opinion it 
was a good 
bar upon 
the autho- 
tity of Fer- 
RARS'S Cafe, 
[ which ſee 
ſupra pl,21,] 
and that 
notwith- 
ſtanding the 
cle of 

Putt v. Roy- 
ſton, ad- 
judged con- 
tra in B. R. 
which caſe 
Pollexten 
Ch. J. ſaid 


he never 


was ſatiſ- 


fied with, and as he remembered a writ of error was brought, and the judgment queſtioned ; but after- 


wards agreed that he ſaw no difference between a general and a ſpecial verdict. 


However they all 


thought the judgment in the one a bar to the other, becaule the actions were ot the ſame nature; and 


judgment for the defendant. 


37. In trover, the defendant pleaded, that the goods were caſt 
away, and he ſaved and detained them till he was paid for his pains 


in the ſalvage. Upon demurrer, Holt Ch. J. held, that he might 
U 4 | detain 


n 
Ld. Raym. 


Rep. 393. 
. -2C< 
cordinglys 


E 8 — 
— 4 2 


4 
A +* 


— 2 — 
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detain for falvage is allowed by all nations; but the plea i 13 

naught; for it the detainer be lawful, he does not confeſs a con- 
| deren; and the rule was in the principal caſe to waive this 
plea, 3 to plead not guilty. 2 Salk. 654. pl. 2. Mich. 10 W. 3, 
B. R. Hartford v. Jones. 

38. A firmer recovery in an indebitatus aſſumpſet may be pleaded 
in bar of an action of trover brought for the ſame thing; as it 
would have been a good plea in bar, that the defendant fold 
the thing for which the trover is brought, and paid [the money] 
to the plaintiiF 1 in ſatisfaction 3; but it may be a doubt if this re- 
covery can be pleaded before execution. 2 Ld, Raym. Rep. 1217. 
© <> 1 Ho! * . Mich. 4 Anna. 


— IR 
„ 2 ” 


rr err rr , v 2 
av. at REN A „ r 2 ** F 7 * 


* 


(NM) Upon an Aſſumpfit. What Words [or AQ] 
will make an Aſſumpſit. 


Foy 11. [r. JF there be a communication between the fathers of A. and 
+ B. as to a marriage between the faid A. and the daughter 


cordingly; 


und it * of B. and B. tunc & ibidem, affermed and publiſhed to the father 
1 werred of A. 4 daret ei qui maritaret his ſaid daughter, by his conſent 
Sm We 100 . and after A. marries the daughter of B. by his conſent ; yet 


words were 
oke; 2 this allirmance and publication of B. ſhall not raiſe any promiſe 


i i not rea whereupon an action upon an aſſumpſit may be brought; becauſe 


ſon able that 
tie words do not include any promiſe. Trin. 3 Jac. B. R. 
ent mould between WEEK AND T1iB0LT, per curiam.] 


bound 


by ſuch general words ſpoke to excite ſuitors. Sec (Z) pl. 2. S. C. 


a 


Cro. J. 326. [2. By the cuſtom f London, if any merchant commorant at Mid- 
pe 3 dleburrough, and trafficing between Middleburrough and Lon- 


OAacTE v. 
Tartos, don, direct any bill of exchange 1s any merchant commorant in Lon- 


S. C. it u dan, and traſſicing between London and Middleburrough, to be 


5 e 5 paid to any merchant or other perſon, and the merchant to whom 


ant accepted It is directed ſubſcribes it, this ſhall be an aſſumpſit in law, upon 
whereof k. which an action upon the caſe lies. Mich. 10 Jac. B. R. be- 


cuncum . 
x. OPEN HosT axD TarLER, admitted. } | 
catorum ; but it was moved in art-it of judgment, becauſe the defendant was not averred to be a mer- 


chant at the time of the bill accoptcd. | No judgment. See tit. Bills of Exchange. 
* Drawing 4 hl is an actus fpromife. 1 Salk. 128, pl. 10. Mich. 11 W. 3. B. R. Starley v. 


ee Cath. 510. S. C. & S. P. accordingly. Ld. Raym. Rep. 538, 539. S. C. 
& S. P. accordingly. 1 
as # 262 ] 


355 WA. HA. 4 livers an obligation to H. to re-bail to A. A. ſhall 
delivers a have an action on the- cafe, without an expreſs aſſumpſit; per 


nes” Anderſon. Le. 297. pl. 406. Hill. 28 & 29 Eliz. and aid, it 


ei Was uſual and frequent iu the king's bench. 


er fs pro- 
riſe ts d ſiui it back arain, an allumplit will not lie. Clayt. 33. pl. 97. Per Berkley J. Aug. 


11 Car. Evans v. Y coma. 


+ Every 
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4. Every contra? executory implies an aſſumpſit to pay money at 
the day agreed, or immediately if no time be limited; but it is 
not ſo of an indeb. aff. becauſe the cauſe does not appear. Said 
by Popham to be the opinion of all the juſtices of England. Mo. 1 
667. pl. 916. Mich. 40 & 41 Eliz. Morgan v. Slade. 1 

5. The plaintiff declared, that T. was indebted i Lim, and ap- | i 
pointed J. S. the defendant, to whom he delivered 500. to pay it to 
the plaintiff in part of the faid debt, whereupon the plaintiff came to | 
S. and demanded the 501. who anfavered, that he was buſy then, | | | 


but if he would come ſuch a day be would pay him. The plain- " 
tiff came at the day, but J. S. refuſed to pay him. Per Pop- | 
ham Ch. J. when T. delivered the money to J. 5. to deliver 1 


to the plaintiff, an agreement is included thereby to deliver it to 
him, which will charge him in aſſumpſit to him that ought” to 
have the money; and Tanfield agreed, that when there is any 
_ precedent matter which cauſed the delivery, as here it was by a 
debt, the delivery is not countermandable; but here is another | 
conſideration beſides the debt, viz. the coming to the defendant's i 
houſe to fetch the money; to which Yelverton agreed; where- [4 
upon it was adjudged for the plaintiff. D. 272. a. marg. pl. 31. [7 
Cites Paſch. 5 Jac. B. R. Gilbert v. Ruddeard. fl 
6. Wherever one ads as bail, he promites to render account. | 
Per Holt Ch. J. 1 Salk. 9. pl. 1. Hill. 2 W. & M. B. R. in 
caſe of Wilkin v. Wilkin. ä 
7. If 2 men ſubmit to the award of a 3d perion, they two do 
alſo thereby promiſe expreſsly to abide by the determination; for 
agreeing 10 refer is a promiſe in itſelt. 6 Mod. 35. Mich. 2 Ann, 
B. R. per Holt Ch. J. in caſe of Squire v. Grevell. 
8. There is no ſuch thing as a contract or promile in lat, Bat fee 2 
though there is ſuch expreihon in ſome of the books. Per Holt Saund. 66. 
and Powell. 6 Mod. 250. Mich. 3 Ann. B. R. in cafe of Bourk- —_ 


mire v. Darnell. phyſical no- 
tion; for the 


law makes no promiſe but where there is a promiſe of the party. Ld. Raym. Rep. 538. Hill. 11W. 3. 
in cale of Starke v. Cheeſeman Put fee 5 Mod. 13. Mich. 6 W. & M. where Holt Ch. J. ſaid, 


that holding a wager is a promite in law to deliver it if won. 


4 rr wee OR 
* — 


9. An officer (as regiſter in chancery, &c.) receives his fee for 
doing the duty of his office (as to make entries, &c.) and neglects 
the doing it, fuch acceptance of his fee amounts, by implication 
of law, to a promiſe and agreement, and if the party or ſuitor 
pay coſts for irregularity, an action lies; except where ſuch of- 
ficer is an ofhcer in the chancery (as in the principal caſe) the 
court of chancery will not ſuffer this matter to be examined by | 
any other court, but will determine it itſelf, as in all like caſes | 
in. a ſummary way; arg. and ſo held by Ld. C. King. 2 Wms.'s | 


Rep. (657) Mich. 173 1. James v. Philips. 
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(N) In what Caſes an Action upon the Caſe lies, 
where Debt lies. What ſhall be an Aſſumpſit in 
Law to have an Action. 


„Ach. Rœ. LI. JF a man accounts, and vpn the account is found in arrear 
290. pl. 21. 70 a certain ſum, and preſently in conſideratione inde, aſſumes to 
3 pay the debt at a day; an action upon the caſe lies for this after 


zudged for 5 5 8 
mne plaintiff. the day, for the aſſumpſit commences ꝛuith the certainty of the debt. 


But by Do- 14 Jac. JAN soN AGAINST CoLoMORE, 11 Jac. JESSON AND 
deridze J. A ; 6 = , 
. Bzirk adjudged. Trin. 12 Jac. B. R. this was fo adjudged 
ſeemed of alſo. ] h | 
the ſame 

opinicn) if the action had been brought merely on a contract, and not upon ſuch a finding in arrear- 


E * R N n A n 
, 7 ? rr n ; 


ages, there an indeb. ail. generally had not been good. 3 Bulſt. 208. S. C. adjudged that the 
conſideratione inde is good without ſhewing any conſideration of forbearance, becauſe it was not an ori- 7 
ginal debt but is reduced unto a debt by the finding him ſo much in arrears. Mo. 8 54. pl. 1169. LS 
adjudged Colimo:e v. Janſon S. C. See (pl. 17. S. C. 1 
Mo. $2. C2. If a man delivers money to B. to my uſe, IJ may have an 3 
pl 1165. action upon the caſe againſt B. for this money, becauſe I may 5 


Badinz" have an action of debt againſt him. Trin. 14 Jac. B. R. Beck- 


v. Lambert 
S. C. ad- INGHAM AND LAMBERT AGAINST VAUGHAN, adjudged. | 
zudzed for | WE 
the plaintiF. Roll. Rep. 4391. pl. 1. S. C. adjudged for the plaintiit, 
S. C. — Sce (CU) pl. 51. and (Z) pl. 5. 7. 13. | | 

$ 


WEE SR 


See (M. c. pl. FO | 


| Award open [g. If tavo ſubmit themſelves to the award of J. S. and he awvard; 
_ wm a callateral matter to be done, and not any money to be given, no 
: 1333 . . . 

that defend. action upon the caſe lies for not performing thercof, nor any 
ant thoul4 action of debt, inaſmuch as there is not any money [awarded]. 
pay ". » Mich. 10 Jac. B. between PrNRUDDOcCR AND THE LoRD Mor- 
pamert EGLE. Reſolved per curiam. ] | 
tnærcof the | | | 
the plaintiff ſhovid deliver the defendant certain writings and make a releaſe to him, After verdict 
judgment was t:zed and given for the def:ndant, becauſe the award is void, the defendant having no 
remedy for tie writings and releaſe ; for it implies not a promiſe to perform it. Lev. 113. Mich. 15 
Car. 2. B. R. Tiitord v. French. -Keb. 599, 600. pl. 72. S. C. and by Hide and the court, 
the mutual ſubmiſñon is no promiſe in itſelf, but only an evidence of it. Ibid. 635. pl. 124. | 
S. C. the court held that no action of debt or action on the cafe would lie, but only an action on the 1 
caſe upon mutual aſſumpſit; and by conſent a nit capiat per billam was awarded againſt the plaintiff. 

—Sid. 160. pl. 14. S. C. and it was ſaid, that when Manwood Ch. B. made parol awards, herein 

Le awarded money to be paid on the one part and a releaſe to be made (as here) on the other part, he 

awarded further, that if the releaſe be not made by ſuch a day, then the party that ſhould make it 

ſhould pay fo much money; and his reaſon was, that though there was no remedy upon the parol award 


« "tape though it was objected, that this action would not lie, becauſe 
2 Vent. 175. | 


far the releaſe, yet there was for the money. And it was ſaid by Twiſden J. and agreed, that if the 

plaintiff in the principal caſe had breughr delt for the nenen generally zuithaut ſhewing the aqvard of both P 
art: it had been good, and the plaintiff would have his judgment, and that it had been ſo ad- 

x | | | 3 - F 

8. c. cited 4. Indebitatus aſſumpſit lies for a fine pro licentia concordand!, 2 

y 

1 


it was a real fine given by law, and no contract between the 

parties; but per Gawdy J. the action lies, becauſe it is not any 

caſual proſit; and therefore debt lies for it, though it be an inhe- 1 
ritance. 
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ritance. And Wray thought this action lay, becauſe he did not 


ſee that there was any other remedy. 2 Le. 179. pl. 219. Trin. 


30 Eliz. B. R. Lord North's caſe. „ 

5. Aſſumpſit, in conſideration that the plaintiff venderet & de- S. C. cited 
liberaret to D. his fac kor, at the inſtance of defendant, 200 hog- 2 
lambs 70 the uſe of defendant, that defendant would pay fo much a 
money as ſhould be agreed between the plaintiff and D. After 


| judgment for the plaintiff, it was aſſigned for error, that the con- [ 264 J 


tract was the contract of the defendant himſelf, fo that the 
action ſhould have been debt, and not aſſumpſit. But all the 
juſtices e contra; for the count was, that he fold to D. to the 
uſe of B. the defendant, whereas the uſe is only a confidence, 
which gives no property to the defendant in law; fo that debt 
lay not againſt the defendant but aſſumpſit. Mo. 701. pl. 975. 
Hill. 36 Eliz. in the exchequer-chamber, Hinſon v. Burridge. 
6. Aſſumpſit, in conſideration the plaintiff would fell and deliver 
to the defendant pannes laneos pro funeralibus of a clerk, he promiſed 


10 pay him for them cum inde requiſitus effet ; and alleged he fold 


and delivered divers cloths to him, viz. 31 yards of black cloth 
for 191. and ſo recited other parcels, amounting to 160!., Upon 
non aſſumpſit found for the plaintiff, error was brought in the 
exchequer chamber, and the judgment reverſed, becauſe debt 
properly lay, and not aſſumpſit, Vie matter proving a perfect ſale 
and contract. Mo. 711. pl. 697. Trin. 40 Eliz. Rot. 280. B. R. 
Maybard v. Keſter. | | 

7. Action upon the caſe upon aſſumpſit hes pon every contraft 4 Rep. 94. 
executory, as well as an action of debt. Adjudged. Mo. 667. 2 — 
pl. 916. Mich. 40 & 41 Eliz. Morgan v. Slade. ſolved; for 

| ſuch con- 


tract imports an aſſumpſit; when one agrees to pay money or to deliver any thing, this includes a pro- 
miſe to pay or deliver it, and therefore when one ſells goods and agrees to deliver them at a day to come, 


and the other in conſideration thereof agrees to pay ſo much at tuch a day, both parties may have ac 


tion of debt or aſſumpſit; for the mutual executory agreement of both parties import as well a reci- 
procal action upon the caſe as of debt, and with this accords the judgment in Read and Norwood's 
cafe, Pl. C. 128. Yelv. 20. Slade v. Morley, S. C.- Mod. 163. pl. 1. Vaughan Ch. J. calls this 
a ſtrange judgment. | 

It is an error to think, that every contra which obliges one to pay money does raiſe a debt; as if A. 
promite C. to pay him a debt due to C. from B. and it be for good conſideration A. is thereby bound 
to pay it, but yet it is not a debt upon him; and if he after had come, and in conſideration that I am 
bound to pay you the debt of B. I promiſe to pay you, an indebitatus would not lic thereupon ; per Holt 
Ch. J. 6 Mod. 129. Paſch. 3 Ann. B. R. in cafe of Queen v. Lane. 


8. Aſſumpſit, for that the plaintiff and defendant accounted to- Yels. 70. 
gether for monies received by the defendant, who was found in arrears 3 Ve 
10 J. and in conſideratione inde promiſed to pay it the 19th March _— 
following, &c. It was aſligned for error, that here is no conſi- ingly. 
deration; for the being found in arrears is not any cauſe to 
make a ſpecial promiſe, nor is any thing done on the plaintiff's 


part whereon this promiſe ſhould be grounded, viz. forbearing 


the ſuit, &c. Sed non allocatur ; for he deb? it/elf, without other 


pecial cauſe, is ſufficient to ground the action. Cro. J. 69. pl. 11. 
Paſch. 3 Jac. B, R. Egles v. Vale. | 

9. It lies for monies received by him of a coal-meter as lord 
mayor, which was due to the chamberlain ; and adjudged that 
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if I pay meney in ſatisfaction of a duty, and as a duty, and Je 7, 
20 it is paid has no title to receive it, and ſo the duty is not 


ſatisfied, he to whom it is paid is indebted to me, and I ſhall 
maintain action. 


2 Sid. 4. Mich. 1647. B. R. Bonnel v. Foulk. 
10. Indebitatus aſſumpſit for phyſie, wares, Wc. provided au 


ſale been al- delivered for the daughter of defendant at his requeſt, adjudged for 


leged to the 


daughter, 
the court 

would not 
intend it a 
ciebt in the 
father, Þut 
now being 
for the 


livered to the defendant for the daughter. 


the plaintiff, for it is for wares, &c. delivered {for ) not (4 
the daughter; and ſo being after verdict, ſhall be intended de— 
And debt lies for 
this; as if the father deſires one to find phyſic for his daughter, 
debt lies againſt the father, and ſo an indebitatus aſſump, 
Raym. 67. Hill. 14 & 15 Car. 2. B. R. Stonehouſe v. Bodvil. 


daoghter, it ſnall be intended they were ſold to the father. Keb. 439. pl. 29. S. C. adjudged. 


265 other corn 
market at C. for 5s. 4d. per combe. The plaintiff had judg- 


2 Lev. 142. 
Irin. 27 

C ar. 2. 

B. R. che 

S. C. but 

§. P. docs 

net appear. 


11. An agreement was fo pay 5 f. per combe for corn, or as much 


as the plaintiff ſhould fell any of his ether corn for at the next market. 


It was found that the plaintiff fold his other corn at the next 


ment; for after the agreement aſcertained by ſale at the next 
market, the plaintiff has election to bring a general indebitatu; 
aſſumpſit, or a ſpecial action on the caſe; but before ſuch cer 
tainty, it muſt be ſpecial. 2 Keb. 240. pl. 17. Trin. 19 Car. 2. 
B. R. Beckingham v. Scott. | 

712. Indebitatus aſſumpſit was brought by the plaintiff pro nau. 
Upon non aſſumpſitt, the plaintiff had judgment; and it was af- 
fgned for error, that freight was uſually contracted by a charter- 
party; and if fo, a general indebitatus aſſumpſit would not lic 
for a debt by ſpecialty, But judgment was aſhrmed ; for it dot! 
not appear that there was any deed in the caſe, and it thall not be 
intended that there was. Vent. 100. Mich. 22 Car. 2. B. R. 
Prior v. Shears. | 

13. If A. /ells a Ferſe to B. fer lol. and there being divers «ther 
dealings between them, they ccine to an account upon the whole, and 
B. is found in arrear 51. A. may bring his inſimul computaſſet, 
for he can never recover upon an indcbitatus aſſumpſit: per tot, 
cur. 2 Mod. 44. Trin. 27 Car. 2. C. B. | 

14. A. promiſed B. that in confideration he would marry his 
kinfawoman he would give her 1001. Adjudged, that an indebita- 
tus aſſumpſit will not lie; for it is not a debt, but a collateral 
promiſe. Vent. 268. Paſch. 27 Car. 2. B. R. Anon, 

15. Exception was taken, that an indebitatus aſſumpſit lies 
not on ſale of copyhold lands. Sed non allocatur, it lying as well 
as on a bargain and ſale of [other] land. Contra n affignment 
of a judgment, &c. 3 Keb. 625. pl. 7. Paſch. 28 Car. 2. B. R. 
Danwood v. Godſchall. F 

16. In indebitatus aſſumpſit ſor /cevege duty, plaintiff declared 
upon the cuſiom of Linden, that all perions expoſing foreign goods 
to ſale, which had been entered at the cuſtom-houſe, thall pay ſo 
much for ſhewing them. It was moved in arreſt of judgment, 
that there ought to be a contract either expreſſed or implied, to 

maintain 


maintain an aſſumpſit, and therefore it would not lie for this —2 Lev. 


attions (of Aſſumpfit.] 1 


duty; and that the cuſtoms of the city being confirmed by parlia- 77+: Erin. 
ment, this is a duty by record. Sed non allocatur; for there 
are multitudes of precedents in ſuch like cafes. Vent. 298. Mich. 
28 Car. 2. B. R. London City v. Goree. 


28 Car. 2. 
B. R. the 
S. 0 
ſolved that 
the action 


lies without expreſs promiſe; and judgment for the plaintiff, 8. C. cited 2 Lev. 252. per cur. 


as adjudged. S. C. cited Show. 35. Arg. : ”— | 

So where an indebitatus ailumptit was brought fer 20 J. forfeited by the conflitutiors and ordinances of 
4 company in London, for nat ſerving in the office of fteward of the company, according tog by-law for 
that purpoſe made and declared, on a promile to pay it. And judgment for the plaintiff, 2 Lev. 252. 


leave matter of law to a jury ; per Holt Ch. J. 12 Mod. 324. 


Paſch. 31 Car. 2. B. R. London Barber Surgeons v. Pelſon. 


17. Indebitatus aſſumpſit, for that the defendant being indebted 
to him in a certain ſum for wares fold and delivered te a ſtranger at 
the defendant's requeſt, the defendant did promiſe to pay, &c. After 
a verdict for the plaintiff, it was moved, that this was only a 
collateral promiſe, and that an indebitatus aſſumpſit would not 
lie; for the debt was from him to whom the goods were fold. 


Wilde and Jones held, that the action lay, but Rainsford Ch. J. 


contra. But the plaintiff had judgment. Vent. 311. Trin. 29 


Car. 2. B. R. Kent v. Derby. 


3 Keb. 756. 


pl. 33. Kent 
v. D aubeny, 
8. Judg- 
ment for the 
plaintiff 
Nill, &c. 
2 Vent. 36. 
Trin. 33 
Ca. 2. 

e. . Ro- 
2 ER v. Ro- 
al, S. P. 


and it was moved in arreſt, that ſuch promiſe being collateral, did not make a debt, but ſhuuls have 


been brought as an action on the caſe z and ttercupon judgment was ſtayed. 


18. An indebitatus aſſumpſit will lie for meat and drink for a 
baſtard child, per Pemberton Ch. J. 2 Show. 184. pl. 186. 
Hill, 33 & 34 Car. 2. B. R. Anon. | | 

18. It was ſaid to be lord Hale's opinion, that where there 
was common charity, and a charge, 1t would lie, and undoubtedly 
a ſpecial promiſe would reach it ; but then that would be within 
the ſtatute of frauds, &c. as a collateral promiſe. 2 Show. 184. 
pl. 180. Hill. 33 & 34 Car. 2. B. R. Anon. 

18. Indebitatus aſſumpſit lies not againſt a man where he has 
received money of the plaintiff 2 lay out to a particular purpoſe, 
and he has laid out part thereof accordingly ; for then he ought 
to be called to account for the ſame by action of account ; but if 
none were laid out, there an indebitatus afſumpſit hes to recover 
back the money again. So if it were expended to another pur- 
poſe ; for there the ſum is certain, and may be demanded as a 
debt. 2 Show. 301. pl. 304. Paſch. 35 Car. 2. B. R. Per 
Jones J. at a trial. Hartup v. Wardlove. 

19. A. promiſes B. that when A. receives 100/. which C. ber 


A. that he will pay B. 201. indebitatus aſſumpſit lies not. Other- 


wife if the money had been originally the money of B. Skin. 196. 
Pl. 11. Trin. 36 Car. 2. C. B. Anon. | 

20. Indebitatus aſſumpſit hes for a cuſtomary fine ſuper mortem 
domini, Show. 35, Per 3 J. contra Holt Ch. J. Trin. 1 W. 
& M. Shuttleworth v. Garret. | 


266 ] 


3 Mod.239. 
Per 3 Juſt. 
contra Holt, 
S. Go 
Carth. 90. 


8. C. —— 7 Mod. 12. Holt Ch. 1. faid he never could be reconciled to this opinion. — For it was ta 


21. [:idcbitatus 
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21. Indebitatus aſſumpſit lies upon a perſonal contract for a ſum 
in groſs, as pro rebus venditis ; per Holt Ch. J. Show. 36. Trin. 
1 W. & M. 
Carth. 95. 22. Indebitatus aſſumpſit lies for fees for being knighted, Show, 


3 1 78. Mich. 1 W. & M. in B. R. Duppa v. Gerard. 
u ac- : 

pn a Comb. 163. S. C. adjudged accordingly ; and Holt Ch. J. ſaid that it was ſo adjudyed 
lately in C. B.——The reporter adds a nota, that it was alleged that Gerard was made a knight volun- 
tarily. 


25. Indebitatus aſſumpſit lies for money paid by miſtale, on an 
account or deceit ; but not for money paid kn>wingly on illegal 
confideration, as an uſurious bond. 1 Salk. 22. pl. 2. Hill. 5 W. 3. 


at nifi prius in London, coram Treby Ch. J. Tomkins v. Ber. 


nett. | 
It lies not 26. Indebitatus aſſumpſit will lie in ub caſe but where debt bie, 


ſor money 77 1: 7M | 
— therefore it lies not on a wager, nor upon a mutual afſumpſit, nor 


on a wager; againſt the acceptor of a bill of exchange ; for his acceptance is but 


per Holt Ch. a collateral engagement: but it lies againſt the drawer himſelf; 
J =-1"th oy for he was really a debtor by the receipt of the money. 1 Salk. 
beld fo, 23. pl. 3. Hill. 8 W. 3. B. R. Hard's caſe. | 


though con- 


trary to the caſe of Egleſton v. Lewin, 5 Med. 13. Mich. 6 W. & M. Walker v. Walker. 


Comb. 303. S. C. & S. P. held accordingly by Holt Ch. J. 
court inclined ſtrongly to that opinion. 


12 Mod. 69, 70. S. C. and it: 
See tit. Gaming (C) pl. 4. and the notes. 


Comb. 473- 27. Indebitatus aſſumpſit lies not on collateral engagements, Sce 


wr += the caſe above; and 1 Salk. 23. BuTCHER v. Axburws, which 


Carth. 446. Was an indebitatus aſſumpſit againſt the father, for money leut t. 
S. C. and ſon at the father's requeſt, and ſo judgment was arreſted ; for this 
— ways wa was a collateral promiſe. But per Holt Ch. J. had it been for /; 
by Holt Ch. much money paid by the plaintiff at the requeſt of the defendant th: 
j- and father to the ſen, it might have been good; for then it would be 
„is ment the father's debt, and not the ſon's. Carth. 446. Paſch. 10 W. 3. 


waz arreſted. 


B. R. S. C. 
28. Payment of money due to the awife as executrix, is not evi- 
dence to maintain action for money received to the huſband's 
uſe. 1 Salk. 282. pl. 10. Paſch. 8 W. 3. B. R. Anon. 

L 267 J 29. Holt Ch. J. faid, that Keeling would allow an indebitatus 
againſt a receiver or factor, but Hale would not; and that by his 
conſent it ſhould go as far as it had gone, but not a ſtep farther, 
12 Mod. 324. Mich. 11 W. 3. B. R. in caſe of Huſſey v. Fiddal. 

14. Kum. 30. Indeb. aſſump. for a fine impoſed by a corporation, for not 

Kep. a2. holding the office of ſheriff in the city of York, It was ob- 

3 . jected, that the action does not lie; for no privity or aſſent can 

ſeemed of be implied when a fine is impoſed on a man againſt his will, nor 

opinion that is there any precedent conſideration ; neither do they ſhew any 

_—— right to this fine, nor who impoſed, &c. Holt Ch. J. thought 

Et adjorna- it time to have theſe actions redreſſed, and that it was hard that 

tur. cuſtoms, by-laws, and rights to impoſe fines, ſhould be left to a 

. jury. Et adjornatur. 5 Mod. 444. Trin. 11 W. 3. York (city) 

that a d Ve 'Toun. | 5 | 

or two ater © 

Holt repeated this cafe to Treby Ch. J. as a new attempt to extend indebitatus aſſumpſits, * 


Fa 


perſon ; and moved in arreſt of judgment that it would not lie, 3 
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bad been too much encouraged already; and that Treby ſeemed to be of the ſame opinion with | 
Holt. | 

31. Indeb. aſſump. by an wunder-officer againſt his colonel for his 

y and here proof was admitted of the hand of a perſon proved 

yond ſea; and per Holt Ch. J. if one receives money for the uſe 
of another, an indeb. is a proper remedy for it; but if in this caſe 
there were any legal deduction to be made by the colonel, the re- 
medy had been account ; for where one receives money, and has 
no way to diſcharge himſelf of it but payment over, an indeb. 


will lie. 12 Mod. 521. Paſch. 13 W. 3. Key v. Gordon. 


32. A goldſmith's bill for 450 l. payable to A. was brought to the 
bank by G. wwho deſired M. the caſhier to give him a ſpecie bank-note, 
payable to A. for the ſaid bill. M. refuſed, unleſs A. would pro- 
miſe to pay the 4501. to the bank in caſe 8. the goldſmith did 


not; which A. agreeing to, M. gave G. a bank-bill for that ſum. 


G. gave the bank-note to C. for a debt he owed him, and C. re- 
ceived the money at the bank. S. refuſed to pay his bill. Holt 
Ch. J. held, that the plaintiffs might have a ſpecial action, but 
not a general indeb. aſſump. For this was not money lent, nor 
laid out for defendant's uſe, but it was a buying of the, bill of 8. 
with a warranty of it from the defendant; and the plaintiffs were 


nonſuit. 2 Ld. Raym. Rep. 753. Hill. x Ann. the Bank England 


v. Glover. | 

33. Indeb. aſſump. for that the defendant was indebted to him 7 Mod. 148. 
in 200. for neurifhing E. L. an infant, by the plaintiff, at the requef . * 
of the defendant, he promiſed to pay. It was objected, that this S. C. 44. 
will not raiſe a debt, and io indeb. aſſump. will not lie. But per J9g< ac- 
tot. cur. contra, and judgment for the plaintiff. 2 Id. Raym, 4% 
Rep. 841, 842. Mich. 1 Ann. B. R. Hart v. Langtitt. 


** \ | 
34. Indeb. aflump. for meat, drink, and lodging, found fer a 3d 5 — 
. se- 
but a ſpecial action upon the caſe; but per cur. it lie againſt him — — 


upon the contract, and the plaintiff had judgment. 6 Mod. 77. 4 1 2 de- 
Mich. 2 Ann. B. R. Jordan v. Tomkins. pn eG 
of C. and that be (A) vil! pay bim ſo much, an indebitatus will lie againſt A. and only againſt him, 
Ibid. : 


35. Plaintiff can maintain no action here on a judgement in 
France, but an indebitatus aſſumpſit, or an inſimul computraiſet, 
&c. for the debt is to be conſidered here only as a debt by ſim- 
ple contract. 2 Vern. 540. pl. 484. Hill. 1705. Duplein v. 
De Roven. ORE 
36. Where money is over-paid, this action will lie for he /ur- 
plus. Arg. II Mod. 147. pl. 3. Hill. 6 Ann. B. R. in cate of 
Aſher v. Wallis. | | 4 | 
37- Indeb. aſſump. lies by a prothonotary againſt an attorney, for L 268 } 
fees for work done for defendant as attorney. Holt's Rep. 20. 
Trin. 5 Ann. Spearman v. Moreland. 
38. Au action for the intere/t of money as well as the principal, But per 
vitiates the whole. Arg. 10 Mod. 312. cites 2 Roll. Rep. 47. a, Parker Ch. 


„Aner- 
2 to pay i tert will ſupport an action. 10 Mod. 312. Paſch. 1 Geo. 1. B. R. Stafford 
#0% Hcer. | : 


39. An 
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there un et any loſs, that in ſuch caſe this ihall be money received to the uſe of the payer, bec 1! 
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39. An indebitatus aſſumpſit will not lie on @ /pectal agreement, 
till the terms of it are performed but when that is done, it raiſes 
a duty for which a general indebitatus aſſumpſit will lie. Gibb. 
Zoz. pl. 7. Trin. 5 Geo. 2. B. R. per 3 juſtices, contra Holt 
Ch. J. Gordon v. Martin. 


(N. 2) For Monies received to a Man's Uſe, 


S. C. cited I. T HE king granted the office of comptruller of the cuſtoms, Cc. 
2 Show. 2 8. and T. durante beneplacita. T. dies. Afterwards the 
F > king granted the ſaid office to A. and B. and yet S. under pre— 


debitato aſ- 
ſampfit was tence of ſury worſhip exerciſed the ſaid office, and received the 


brought e profits thereof. A. and B. brought an indebitatus aſſumpſit for 

11 200. had and received to their uſe. And the court gave judg- 

2 Fa ment for the plaintiff, 2 Mod. 360. Trin. 29 Car. 2. in the ex- 
=wardſpis chequer, Arris v. Stukely. 


of acourt 


fect ard court õdren agairft a tranger that took the fees and profits thereef, and adjudged that the action 
lies. But Scroggs Ch. J. who delivered the opinion of the court, ſaid, if ſuch action were brouglit 
againſt one claiming a right, they were agreed it would by no means lie if now it were an original cat?, 
but becauſe judgments have ben upon it, and that upon ſolemn arguments they were willing to go he 
Game way, eſpecially there being no great inconvenience in it ſince the title muſt be given in evidence, 
and on that account they judged the action did well lie. 2 Show. 21. pl. 14. Mich. 30 Car. 2. B. R. 

Howard v. Wood. ———2 Lev. 245+ S. C. and the court thought that had this been the firſt cale of 
the kind it would be hard to maintain it, but ſaid, that it had been maintained 2 or 3 times before; 
and cited a caſe between BI aDSHaw AND PORTER of Gray's Inn, for money received by one ate 
of ihe ſperi 's crurt of Lindon to have been ſo adjudged; ſo that it would now be hard to —_— 2 

contrary ; but upon importunity adjornatur. e 126. Hill. 31 & 32 Car. 2. B. R. the S. C. 
accordingly, ana reſolved per tot. cur. that in reſpect of the former judgments the action lies; 925 
judgment was given for the plaintiff. ——Freem. Rep. 473. pl. 648. S. C. argued, but adjornatut. 
Ibid. 478. pl. 656. S. C. ſays the Ch. I. inclined againſt it; for he ſaid a man may as wel! bring 
an indebitatus aſſumpſit where another takes money by force from his perſon, or where he tu . 
away my horſe, &c. but the other 3 juitices inclined to allow it. Curia adviſare vult.——8. C. cit. 


Show. 35. 


And there- . Wherever an account will lie, an indebitatus afſimpſit will lie : 
od | Wis cur. 2 Mod. 263. Trin. 29 Car. 2. 


lie for rent 
received ty one <obo pretends a title, becauſe in ſuch caſe an account will lie. 2 Mod. 253.2 Sid. 4. 


Mich. 107 5. B. R. the S. P. Per cur. Arg. 


3. If a man pays money in part of ſatisfaction, and afterwar a; 
the whole value of the gords ts recovered againſi him at law, the mo- 
ney ſo paid on that account, becomes money received for the uſc 
of him that paid it, and he may recover it in an action at law; 
per North K. Vern. 176. pl. 169. Trin. 1683. Barebone v. 


f == 
If a man . Indebitatus afumplic by J. S. for money received to the uſc 
ow e M of | S. named in a policy for money paid by V. X. as a premium 
2 ben 54 on a void policy, and held good; per Holt Ch. J. Show. 130. 
e Paſch. 2 W. & NM. Martin v. Sitwell. 


45 - ⁊t Bere 


* here the money was paid wpen a miſtake ; the ime law if it was upon 4 fraud in the reciver; 3 er 


Holt Ch. J. Skin. 411, 412. pl. 7. Hill. 5 W. & M. Tomkins v. Barnet. 
12691 
But wie e 5. If money be paid by an order of ſeſſiant for coſts, « on removal 


A . of a poor man, and that order is afterwards reverſed in B. R. an 
Ip indebitatus 


, 


es 


b. 
It 
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indebitatus aſſumpſit will not lie for the money againſt thoſe who ſzance of a 
received it. Ld. Raym. Rep. 742. ſays, it was fo held by Pracy — 
J. at Lent aſſizes 1700, at Chelmsford. Mead v, Death and 4 cur or- 
ard. ; h dering it was 
hs i : ' deemed ille- 
gal, an indebitatus aſſumpſit will lie for it; at where N. had a denative, which he gave to D. and af- 
terwards he remove D. and put in J. S. D. cited N. in the time of James 2. before the high com- 
miſſizners, and there N. had ſentence agairft him, te rere D. ard t pay vim oll the arreers that he had 
received. N. paid it accordingly. And after the revolution N. brought indebitatus aſſumpſit againſt 
D. for his money, as received to his uſe. Ld. Reym. Rep. 742+ ex relatione m'ri Place, favs it was 
ſo reſoived 4 & 5 W. & M. by 'Treby Cl, J. at nifi prius in Middleſex, Sir Richard Newdigate v. 


Davy. 


6. Where one pays money on a miſtake in an account, or unden, 
er by, a mere deceit, it is reaſonable he ſhould have his money 
again; but where one pays money knowingly, en an illegal confs 
deration, the party that receives it, ought to be puniſhed for his 
offence, and he that pays it, is particeps criminis; and there is 
no reaſon he ſhould have it again ; for he parted with it freely, 
& volenti non fit injuria. By Treby Ch. J. at niſi prius in Lon- 
don. 1 Salk. 22. pl. 2. Hill. 5 W. 3. agreed, in caſe of Tom- 
kins v. Bernet. 5 
7. A. put his ſon apprentice to B. the defendant, and gave him 
Gol. to teach him the trade of a goldſiuilßh, and make him free of Lon- 
don ; but the defendant himſelf being a foreigner, the fon was bound 
alſo to a freeman for that end; but by the cuſtom of London he 
cannot have his freedom without actual ſervice with ſuch freeman. 
It was ruled by Holt, that an indebitatus lieth not for A. for the 
301. the defendant hath cheated the plaintiff of his money, and 
the plaintiff hath no remedy, unleſs by ſpecial action of the caſe 
for not making him a freeman. Comb. 341. Trin. 7 W. 3. B. R. 
Dewberry v. Chapman. ö | 
8. Indebitatus aſſumpſit for money had and received by the de- ,, Mod. 
fendant for the plaintiff to the uſe of the defendant. The plaintiff had 510. S. c. 
a verdict, and upon a motion in arreit of judgment, the court 1 
held, that thoſe words (to the uſe of the defendant) ſhall be re- r 
jected, becauſe they are inſenſible and repugnant; and then the Hd. Raym. 
promiſe is for money had and received by the defendant for the 5 wg. 
plaintiff, 1 Salk. 24. pl. 7. Paſch. 13 W. 3. Palmer v. Stavely. jugge — 

: the plaintiff 
niſi, &c. —- Comyns's Rep. 115. pl. 79. S. C. And per cur. after a verdict for the plaintiff the 
words (ad uſum defendentis) ſhall be rejected, becauſe a verdict could not have been found for the plain- 
tiff, if evidence had not been given that the monies had been received tor his uſe ; belides, the declara- 
tion further ſays that the money was received for the plaintiff, 


9. If A. gives money to B. to pay 10 43 upon C. i giving writings, 
Sc. and C. will nat do it, an indebitatus aſſumpſit will lie for 
A. againſt B. for ſo much money received to his uſe; and many 


ſuch actions have been maintained for earneſts in bargains, when 


the bargainor would not perform; and for premium for inſurance 
hen the ſhip, &c. did not go the voyage. But it has been held, 
it would not lie for money paid upon uſurious contra, becauſe 
there it was not intended it ſhould be 'repaid, or any thing done 
for it; per Holt Ch. J. 6 Mod. 161. Paſch. 3 Ann. B. R. in 
caſe of Holmes v. Hall. | - 

Vol. I. wt 3 10. A 
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10. A tromper brought his own horſe into the troop, and in croſſing 
the ſea the horſe was killed in a florm, together with ſeveral others. 
The queen alloted 15 J. per horſe for every horſe that was loft to 
remount the trotpers, and accordingly ſeveral horſes were bought 
and ſent over to the defendant to ſupply the loſs in his troop, but 
before the horſes got over, the * trooper ( the plaintiff ) was broke, and 
fo never remounted. In action for money received to the plaintiff's 
uſe; Holt Ch. J. at the fittings in Middleſex, held that this evi- 
dence maintained the action; for though the captain did not ac- 
tually receive the 15 l. in money, yet he received a ſatisfaction 
which was monies-worth, and the plaintiff cannot bring trover 
becauſe he cannot claim any one of the horſes in particular, no 
one having ever been delivered to him. But at the counſel's re- 
queſt, it was made a cafe for his further conſideration. 2 Ld. 

| Raym. 100). Hill. 2 Ann. Norris v. Napper. | 
Holt Rep. 11. A man having a wife in England, goes to Jamaica, and 


— 12 there marries a rich woman, and lets her lands, reſerving rent to 


of Aſſer v. himſelf; and received the ſame divers years: but after ſome time 


e 3 they both coming into England, ſhe perceived he had another wife - 
"RES we _ and thereupon brings an indebitatus aſſumpſit againſt him 


fbly a buſ- for the ſaid rents, as ſo much money received by him to her uſe, 


band, che And at the trial at the Guildhall, London, this point was faved to 
tenant was 


viſchargzd, be argued by counſel, whether an indebitatus aſſumpſit would lie in 
at lea the this caſe, And by the whole court it was agreed, that an indebi- 


— ﬀA. tatus aſſumpſit would well lie; but Holt Ch. J. faid, that trover 


ia this e- would not lie in this cafe, becauſe ſhe was never poſſeſſed of the 
tion would money; and when the married the defendant, the conſented that 


22 he ſhould manage her eſtate; and judgment for the plaintiff. 


for this 11 Mod. 146, 147. pl. 3. Hill. 6 Ann. B. R. Aſhier v. Wallis. 
would be a2 | | 
ſatis faction to the leſſor. 1 Salk. 28. Haſſar v. Wallis S. C.——-S. P. Agreed per Holt Ch. J. Arg. 

but ſaid it was hard. 12 Mod. 324. 


5. P. Pr 12, Indebitatus aſſumpſit for money received by the defendant 


| — to the plaintiff's uſe. Upon evidence, the caſe came out thus, 


77. cites 2 the plaintiff and another laid a wager ; the defendant held ſtakes ; 


— 9 A the plaintiff brought evidence that he had won the wager, Blen- 
2 A. cowe, that tried the cauſe, being of opinion that the plaintiff 


a<judzedper had miſtaken his action, becauſe this money could not at the time 


beds of the action brought, be ſaid to be money received to the plain- 
. Hat tiff's uſe, ſince the defendant was not to pay the money until the 


ep. 25- pl. wager was proved to be won, the plaintiff was nonſuit. The plain- 


ry e tiff now moved to fet aſide his own nonſuit ; becauſe occaſioned 
cordingly by the judges miſtaking the law, Per cur, action was well 


by Holt Ch. brought; for upon the wager won, the money was actually the 
15 Show. plaintiff's, though he could not receive it before the fact was 
Indebita- made appear. Sed adjornatur. 10 Mod. 315, Paſch. 1 Geo. 1. 
1 B. R. Temple v. Welds. 

zugt 

dale Felder for monies had and received for plaintiff's uſe. The judpe of aſſiſe, who tried 
the cauſe, was of opinion that the action would not lie ; and therefore nonſuited the plaintiff upon the 
opening bis cafe, without hearing any evidence. Plaintift, upon affidavits of this matter moved the 
couet to tet wide the nonſuit; but the court refaſed to make any rule. It was alleged from the bar, 
wat the court of B. R. had made a rule in the like cafe, but no ſuch was produetd. Barnes's notes in 
C. B. 229, Mich. 7 Geo, 2. Loveve Day. | 


„ 


Actions [of Aſſumpftt.] 


(0) Upon an Aſſumpſit in Nature of Debt. It 
lies not where the Thing is real. 


Cr. IF a man leaſer for years rendering rent, he cannot have an ac- 
tion upon the caſe upon afſumpſit for this rent, during the 
term, becauſe it ſavours of the realty. Mich. 15 Jac. B. R. be- 
tween NECK AND Gun, per curiam admitted, Mich. 12 Jac. B. 
* between WHITE AND SHORT, admitted per curiam. Mich, 17 
Jac. B. per curiam. ] | | 
[2.. So the leſſor cannot have an action upon the caſe for the 
rent after the term ended, becauſe it favours of the realty, Mich. 
15 Jac. B. R. between NECK and Gos, agreed per totam cu- 
riam, Mich. 12 Jac. B. between WHITE AND SHORT, per Cu- 
riam. ] | | 


tion of debt. Allen 29. Mich. 


2 
ant judgment againſt the plaintiff nifi, &c. 


[3. [But] if a man brings an action upon the caſe, and de- 
clares that in conſideration that he promiſed to make a leaſe for tauo 
years to the defendant, and to repair the land during the term, the 
defendant promiſed pro inde to pay him 20 5s. at every quarter, &c. and 
avers that he made the leaſe accordingly, and repaired the land during 
the term, but that the defendant had not paid to him the ſeveral 
ſums at the ſaid quarters, this action is well maintainable, though 
the term is not ended; for it cannot appear upon this declaration 
that this was a rent, but only a /um in groſs for no rent was re- 
ſorved upon the making of the leaſe, and the aſſumpſit is not to 
pay it out of the land, but as a ſum in groſs. Mich. 15 Jac. 
B. R. between NEck AND Gun adjudged, this matter being 
moved in arreſt of judgment; but Houghton gave this reaſon, 
becauſe the leſſor promiſed to repair the land as well as to leaſe 
It. | = | 
10 But if the declaration be, that the plaintiff agreed with the 
defendant that he ſhould hold certain lands for certain years ; and 
' that the defendant proinde did promiſe to pay to him 205, at every 
guarter, &c. and for a certain ſum arrear, at certain quarters after 
the term ended, he brought his action. This action is not main- 
tainable; for it appears apparently upon the whole matter to be 
a rent, inaſmuch as he promiſed to pay it proinde, at the ſame 
time that the other leaſed to him the land. Mich. 1a Jac. B. 
between WHITE AND SHORT, adjudged in arreſt of judgment. 
Contra Mich. 3 Car. B. R. between Sir Mil Es HUnBAnp axD 
Bowl., adjudged; this being moved in arreſt of judgment, the 
which intratur Trin. 3 Car. Rot. 1267.] 
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Indebitatus 
aſſumpſit 
for rent re- 
ſerved on 4 
leaſe for 
yrars. Aftet 
a verdict 

for the 
plaintiff, 
upon non 
aſſumpſit it 
wasadjndged 
that this ac- 
tion did not 
lie for rent, 
but an ac- 


Car. B. R. Munday v. Baily. ——Sty. 33. Anon. ſeems to be S. C. 


If the leſſae 
prom ſed ar 
the time the 
leaſe vas 
made to pay 
the rent, an 
aQion lies 
upon this 
promite ; 
but in the 
action 
brought, 
this promiſe 
mu} be t- 
prejely 
averred to 


beſo; yer 


8 n. J. | Sty- bes. Hill. 1654. Anca. 

Cs. + If rent upon a lene for years be arveor, and after the lee 

Promiſes the leſſor to pay the rent, without conſideration of forbear- + Fol. 8. 
A 3 ance, 
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Hob. 284. ance, or other conſideration, no action lies upon this promiſe, 


Fr 399% becauſe he may have an action of debt upon the real contract. 
Harrington, Mich. 17 Jac. between HaRRINGToN AND GREEN, per curiam, 


S. C. rhe reſolved Hill. 8 Car. B. R. between MaxTEL axD BRET, in a 
_— egg writ of error upon a judgment in Canterbury held, quod vide 
—Hurr. 34. Hub. Rep. 397. [But there is no ſuch puge. ] 


S. E and 


the court were of opinion that no action lies; and ſaid that this was ruled in Al BAN IE's caſe 
caie or Lincoln's Inn, in B. R. — Browal. 14. S. C. and judgment was given againſt the plaintiff.— 


S. C. of Alban) cited by Warburton J. by the name of Ablaine's caſe of Lincoln's Inn, as adjudged 
accord ngly. Win. 15. Trin. 19 Jac. 

A teme [»ie feiled of a rent char ce for liſe, took huſband, The rent was arrear. The wife died. 
The tertenant, in confideration that the rent was behind, &c. promijed ti pay it. An action on the caſe 
on aſſumpſit was brought for the rent, and adjudged per tot. cur. that it lies, becauſe the hutband here 
bad remedy fy the ſtatate of 32 Ii. 8. and then the conſideration is ſufficient. Le. 293. pl. 401. Mich. 
26 & 27 Eliz. B. R. Anon. | 

An indebitatus ait will not lie for arrears of rent, where there is no ter premiſe ; but it muſt be 
an action of debt. Py the ruftices. Cro. E. 242. pl. 5. Trin. 33 EIiz. B. R. Read v. Johnſon. 
Le. 155. pl. 217. Trin. 32 Eliz. C. B. the S. C. accordingly. — S. P. Mo. 340. pl. 460. Mich. 
34 & 35 Elia. B. R. held accordingly, by all the juſtices except Gaudy. In the caſe of SLACK v. 
BuwsAL, S. P. of promile to pay rent arrear, appears, but though exceptions were taken to the plead- 
ings, no exception was taken to this point, and fo the plaintiff had judgment, which being obſerved 
there in a note of the reporter, he lays, that in ſuch caie this action lies not without tome other ſpecial 
promiſe. 

It 2 man makes a leaſe for years rendering rent, and the leſſee promiſes to pay the rent, an aſſumpiit 
will lie, if the promiſe was made at the ſame time ⁊vitb the leaje 3 for that mult be expreſsly averred ; per 
Roll. Sty. 400. Mich. 1553. Anon. ' 

There is a diverſity between a general enjoyment of land <vithout contract, and enjoyment u pen ſuch 
efFual contraft er.c/jumpfit ; for if he did not actually promiſe to pay if he enjoys, there action on the 
caſe will not lie; but the plaintiff ſhall have remedy upon the reſervation by debt only; per cur. And 
it was ſaid that this difference had been often adjudged good. Sid, 279. pl. 6. Paich. 18 Car. 2. 
B. R. in cafe of Huw v. Norton. 

12721 . | | ü 
Where an [6. The /ame law is F a premiſe rf payment of money upon an 
ellen cbligatian, without a new conſideration, as for forbearance or Auch 


is forieited, : : . 47 
don like, by which he might have an action upon the collateral, pro- 


no action : es s 
bes on a miſe, Mich. 17 Jac. B. Per curiam.J 
promile to 
pay the money, becauſe the debt is due upon the obligation. Agreed per cur. Hutt. 35. But 
Cro, E. 240. pl. 12. Trin. 33 Eliz. B. R. ſays it was agreed by all the juſtices, that if one be bound 
in an obligation, and afterwards premiſes to pay the money, aſſumpſit lies upon this promiſe. Aſhbrooke | 
v. Snape. It will not lie for that money, unleſ- tliere is a collateral promiſe. Brownl. 14. 
Le. 293. pl. 401. S. P. Arg. Cro. J. 668. in pl. 5. S. P. admitted there in a note of the re- 
Porter. S. P. per cur. Cro. J. 598. Mich. 18 ſac. B. R. in pl. 21. 

In cafe of rent, or debt by ſpecialty, aſſumpſit will not lie, unleſs it be for forbearance of ih: pay 
ment after it is due; per Holt Ch. J. 12 Mod. 511. Paſch. 13 W. 3. 


The plan- [/. In an action upon the caſe upon a promiſe, if the plaintiff ; 
ed decla res that the defendant, 22 Martii 6 Car. in conſideration that | 
defendant The plaintiff, at the requeſt of the defendant, auould permit the defend- | \ 
for a year, ant to have and enjoy certain lands, &c. from the 25th of March atter 0 
* wang for one year, the dn in conſideration thereof, did aſſume 15 


thereof the pay to the plaintiff 5 1. at Michaelmas after, and avers, that the 
rr 19 defendant did enjoy it for one year, yet the defendant had not paid 
hy + „ the 51. according to his promiſe ; in this caſe the action lies; for 
lere pre- though this be an agreement, and may amount to a leaſe, yet 
a at tbe when an expreſs premiſe is laid, the action lies; and it may be 


te * . . 
yd „ ſhewn in evidence, that this was reſerved upon a leaſe upon non- 


au te afſumpin pleaded. P. 9 Car, B. KR. between YoTTER AND FLETCH= 
| E 1 | | ER, 
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court (ab- 


ER, adjudged upon a demurrer. Intratur Hill. 8 Car. Rot. © 
chte Pop- 
ham) ned 


42.1 8 
that aiſump- 


ſit lies; for it is not a rent, but a ſum in groſs; and judgment for the plaintiff; but afterwards the 

judgment was reverſed. Cro. E. 786. pl. 25. Mich. 42 & 43 Elz. Symcock v. Payn. 
cited Win. 15. to have been reverſed in the exchequer chamber, and that it was there {aid to be arent, 
ſo that debt lies, and not an action on the calc. 

In caſe, upon a promiſe to pay 10 J. in corfideration that the plaintifF had licenſed and permitted the 
defendant to enjcy ſuch lands, it was moved in arreſt of judgment that the licenſe and permiſſion here 
amount to a demiſe, and therefore debt ought to have been brought, and not caſe. Per Hale Ch. B. 
this licenſe and permiflion does amount te a lcaſe, upon which an action upon the caſe docs not lie with- 
out expreſs promite ; but upon an expreis promite to pay rent, caſe will well lie; and ſo it has been ad- 
judged ; for it may be the promiſe was the ground of the leaſe and reſervation. And here we are after 2 


verdict which has found the promiſe, fo that we ure to preſume there was an expreſs promile to pay ſo 


much money, in conſideration that the plaintiff would admit him to enjoy the land. Sed ad jornatur.— 
Hard. 366. Paſch. 16 Car. 2. in the exchequer. Sir John Trevor v. Roberts. 

In an action upon the cafe, in conſideration the plaintiff permitteret the defendant te 9ccupy ard enjoy 
lands until a future day, to pay 151. It was moved in arreſt of judgment that this is a leate, and not a 
bare promiſe, and the defendant had been nonſuited twice upon this point. Sed non allocatur ; for it 
ſhall now be intend:d an actual promiſe, and therefore though indeb. will not lie on ſuch permiſlion, pet 
on an actual promiſe aſſumpſit will; ſo judgment for the plaintit?, nifi, 3 Keb. 357. pl. 26. Mich. 
26 Car. 2o B. R. Stroud Vs Hopkins. f 


[8. In an action upon the caſe upon a promiſe, if the plaintiff de- 

clares that J. S. was poſlefled of land, &c. and by indenture de- 

mijed it to the defendant from 25 of March for five years, rendering 

22/1. rent per annum at the four uſual feaſts ; and an the end of 

the five years, he [J. S.] being dead, and the plaintiff his executor, viz. 

1 May after the end of the leaſe, which was at Lady-day before, 

there was a diſcourſe between the plaintiff and defendant as to the en- | 273] 
foying it for a year longer, from Lady-day before; and thereupon, 
in conſideration that the plaintiff would deduct, and defalh to the de- 

fendaut 5; l. 10 5. of the rent of 221. for a quarter of a year for 

the premiſes, and would agree with the defendant hat the defendant 

Boulder have the premiſes for a year from the Tady-day before, as in 

the ſaid indenture was expreſſed, the defendant did promiſe to pay 
(deducting and defalking 51. 10s. of the ſaid rent of 221.) the re- 

ſedue of the faid rent of 221. This action upon the caſe lies, though 

this is called a rent, and the reſidue of the ſaid rent of 22 l. and 

refers to the indenture; for this is an expreſs promiſe, and if it 

was only a promiſe in law upon the agreement, this might be 

ſhewn in evidence. Paſch. 9 Car. B. R. between Rowncevar * 

AND LaNE, adjudged ; this being moved by myſelf in arreſt of 
judgment, after verdict for the plaintiff. | | | 

[9. In an action upon the c, if the plaintiff declares that * Jo. 320. 

whereas the defendant was indebted to him in gl. 10 6. for rent of P 8. 
certain land, the defendant in confideration thereof did promiſe to 7%%86 per 
pay it ; in this caſe the action does not lie, becauſe it appears that upon a teal 
this is for rent, and there was no other promite than what the real e e as 
contract amounted to upon the making of the leaſe, and it does de, a0. 
not appear whether the rent was for life in fee, or for years; ſo tion on the 
that it might be in fee, or for life, for which no action of debt lies, dale does 


not le; dut 


Hill. 9 Car. B. R. between * BRET AND Rap, adjudged per if ther: be a 
curiam; this being moved in arreſt of judgment after a verdict ſpecial - 
c | A464 for 


e.. 
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Ker for for the plaintiff. Intr. Trin. 9 Car. Rot. 644. Hub. Rep. caſe 
| ſeems other. 365. between + GREEN AND HARRINC TON.) 2 5 


Cro. C. 343+ pl. 7. S. C. and per tot. cur. the action does not lie upon the general promiſe; but if 
he had alleged that in confideration he ſhould forhear the payment til! ſucb a days or upon ſuch ſp:cial 
cenfideration, then the action would lie; and adjudged for the defendant. Where there is an a//umpfit 
in fo befides the perſonal contra? agen the leaſe, action upon the caſe on ſuch aſſumpfit is maintainablez 
per Jones & Berkley J. Jo. 365. Mich. 9 Car. B. R. in pl. 1. : 

+ See pl. 5. * 


*[ 274 ] - = 
Cro. C. ſro. In an action upon the caſe, if the plaintiff declares that 


r. the 25 Martii, in confideration that the plaintiff, at the inſtance 
defendaat and requeſt of the defendant, demitteret to the defendant certain 
feaded lands for three years then next enſuing, and for the yearly rent of 
—_— 25 J. per ann. to be paid at Michaelmas and Lady-day by equal 
—＋◻̊portions. The defendant did afſume and promiſe to pay the ſaid 
(®) Fol. 9. (*) yearly rent during the term at the ſaid feaſts for the ſaid land, 
ee n in fact that he afterwards, viz. the ſaid 25 Martii, did 
= 92 demiſe the ſaid land to the defendant in forma prædicta, and that 
feafts t the defendant did enjoy the ſaid land for all the ſaid term, and yet 
3 , the defendant had not paid the ſaid 251. yearly at the ſaid feaſts 
Foal, ang for the ſaid lands, amounting in toto to 751. for which he 
at the brought his action; to which the defendant pleads, that before 
— one this leaſe was made, one W. L. was ſeiſed of the premiſes in fee, 
2 and derives an eſtate for life from him to A. who married with 
Tue it was the plaintiff; and that the plaintiff being ſeiſed in the right of 
—— A. his wife for life, ſurrendered to him in the reverſion before 
the action brought; and thereupon the plaintiff traverſes the 

motion that ſurrender, and this found by the jury againſt the defendant; 
3 > wag and though it was moved in arreſt of judgment that the aCtion 
it being did not he, becauſe it is grounded upon a real contract, yet it 
grounded was adjudged that the action did lie, becauſe it appears upon the 
cen 2 PT- whole declaration, that it was intended by the parties that a lea/+ 
miſeina Jbould be made, ond a rent reſerved, and for the better ſecurity of 
rea! con- the payment thereof according to the reſervation, that the 7 or 
=: 4 hog ſhould have his remedy for it by action of debt upon the reſervation, 
tract being or action upon this collateral promiſe at his election; and this being 
__ the original intent, the making of this leaſe, though real, will not 
Gr Mo take away this callateral promiſe, as a man may covenant t2 accept 
merely per- à leaſe under a certain rent, and to pay the rent according to the re- 
fonal, is ge. ſervation, for they are two things ; and ſo here the promiſe of 
and the Payment is a thing collateral to the reſervation, the which will 
rent being continue though the leflee aſſigns over, and the leſſor accepts the 
. rent from the aſſignee being collateral. Mich. 11 Car. B. R. 
not for the between ACTON Ax D SYMONS, per tot. curiam, præter Crook, 
non· pay- adjudged; this being moved in arreſt of judgment, I myſelf be- 


ment there- ef: 1 - 
of. But 3 ing de concilio querentis, intrat. Mich. 10 Car. Rot. 83.] 
juſtices con- 

ceived the action lies, becauſe it is a collateral and abſolute promiſe; but if it had been an implied pro- 
miſe, {as vpn ſae of goids, Se.) then this action would not lie; but here is an expreſs and di ect 
promi ſe alleged, which is in a manner confeiſed by the defendant by his plea in bar, and therefore the 
aftion lies; but Crooke J. doubtcd thereof, bgcaule it is a perſonal contract, which is 2 
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the making the leaſe; for it is in vain to have an aſſumpſit where he may bring debt on the leaſe, ana 
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thereby recover debt and damages for the forbearance ; becauſe ley gager lies not in this action, and 


then there is no cauſe to have it. 
given for the plaintiff; but Crooke continued ſtrongly in his former opinion. 


3 Mod. 73» 


Cr. In an action upon the caſe, if the plaintiff declares, that 
he and the defendant accounted together for the arrears of a certain 

rent, reſerved upon a leaſe of certain land, and upon this ac- 
count, the defendagt was found in arrear 101. and thereupon did 
fromiſe lo pay it, and for non-payment the action is brought, this 
action lies; for this lies in account, and upon the account this is 
made a perſonal debt, and a man may make an expreſs promiſe for 
payment of a rent, and yet ſhall have an action of debt for the 
rent alſo. 
per curiam; though it was ſaid, that it had been adjudged con- 
tra twice in B. in the ſame term, and it had been adjudged 
in B. R. e contra afterwards, ſcil. that the action does not lie.} 


had a verdict. On motion in arreſt of judgment, the court ſaid, that caſe lies not for 


Paſch. 14 Car. B. R. between LUTHER AvD MALYN, 5 


Jo. 364. pl. 1. S. C. accordingly, and that judgment was 
8. C. 


cited Arg. 


On an c. 
count made 
between 
landlord and 
tenant, it 
appeared 
that 40 J. 
Was in ar- 
rear, which 
the tenant 


brought ace 
tion on tbe 
caſe on i bit 
premiſe, and 


rent 


due upon a real contract, but for rent with ather things it lies; but ſtayed judgment, no new con- 
ſideration appearing to ground this promiſe upon, but only the old conſideration of law for 


the rent, on Which caſe lies not, becauſe it is in the realty. 
v. Sils. 


12. A. was poſſeſſed of a leaſe for years of land on which a rent 
was reſerved, (the inheritance whereof was in the plaintiff's wife.) 
B. the defendant, in conſideration the plaintiff would procure A. to 
aſſign the leaſe to him, promiſed to pay the rent to the plaintiff 
for the reſidue of the term. It was objected, that in this caſe the 
action did not lie, becauſe the plaintiff might have a higher re- 
medy for the rent, either by action of debt, or by diſtreſs ; but 
adjudged that the action lay, becauſe by this promiſe an action is 
given to the huſband alone in his own right, whereas the rent in its 
nature is due to him in right of his wife, and to be paid for the 
land; but upon this, aſſumpſit is payable to the perſon of the 
huſband. Le. 43. pl. 55. Mich. 28 & 29 Eliz. C. B. Carter's 


caſe. | | 
13. Aſſumpſit, in conſideration that the defendant might Baue 


and enjoy quietly ſuch a park for 3 years, he promiſed to pay 1001. 


Adjudged that the action well lay, becauſe it was but in nature of 


rent, Cro. C. 343. pl. 7. cited arg. as 17 Jac. SIR GEORGE 
MansEL1.'s CASE; and the court ſaid, that the caſe cited may be 
good law; for it is a ſpecial promiſe to permit him to enjoy. 

14. Aſſumpſit, for that the plaintiff had let 20 the defendant a 
evarehouſe in the partſh of D. the defendant promiſed to pay him, 
every week he occupied it, 8 5. and alleged, he occupied it 27 weeks. 
The whole court agreed that, for rent reſerved upon a leafe, af- 
ſumption lies not; but /ig is not a leaſe, but a promiſe that as long 
as he permitted him to occupy the warehouſe, he would pay for 
it; ſo that the action lies, and judgment tor the plaintiff, Cro. 
J. 598. pl. 21. Mich. 18 Jac. B. R. Dartnoll v. Morgan, 


15. Aſſumpſit, in conſideration the plaintiff would permit the 


defendant to enjoy ſuch lands, to pay him quantum meruit ; and 
X 4 | counted 


ment of 
Sty. 131. Mich. 24 Car. 8. K. Ayro 


[ 275 J 


Sid. 279. pl. 
6. S. C. 
dut does not 


OOO 
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Hue it ba. 


a promiie 
Fo pay quan- 
tum meruit, 
but thai ae 
promised to 
V fo much 
VIZ. 2 cer- 
Kain rent. ] 
— Keb. 
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counted that he permitted him to enjoy 3 vears, and that it wag 
worth ol. per ann. After verdict for the plaintiff, it was moved 
in arreſt of judgment, firſt, that it does nt appear that plaintiff 
had title to the land. 2dly, If he has, debt lies, and not this 
action, But curia contra in both, and gave judgment for the 
plaintiff, Lev. 179. Paſch. 18 Car. 2. B. R. Grubham How v, 
Norton. 1 | 


8. S. C. according to Lev. and held that an actual promiſe in ſuch caſe is ſufficient cauſe of action; 
and judgment for the plaintift, niſi, &c. | 


Sid. 32 3. pl. 
1. 8. L. 


pl. 10. S. C. 


adjudged for 
the plaiatiff, niſi, &c. 
much for it, this is a ſum in groſs, for which an indebitatus lies. 
14 W. & M. : 


S. P. as to 
the diſter- 
ence be- 
tween a ſpe. 
cia. promile 
and 2 pro- 
mite in law. 
Sty. 463. 
Mich 1655. 
B. R. Lance 
v. Black- 
more. 


3 Mod. 73. 
Maſon Vo 
Beidham, 
S. C. ad- 
judged ſor 
the plaintiff, 


3 Mod. 23, 


M aſon V. 
Beidham, 


#--G: ad- 


judged for 


* 


ee. 


16. A. promiſed B. that if B, world permit A. to enjoy a houſe as 

S. (rhe former tenant, under whom A. pretended: title to it) 
did, to become his tenant a; J. S. was, and ts pay the arrears. This 
is an expreſs promiſe, and aſſumpſit hes upon it to pay the grow- 
ing rent. Ley. 204, Hill. 18 & 19 Car. 2. B. R. Chapman v. 
Southwick. 


If one grants his land for à year, aud the other agrees to pay ſo 
Show. 36. ſaid, in Trin. 


17. In action ſur le caſe, on promiſe by the defendant 1 pay 
rent in conſideration that the plaintiff would demiſe a houſe to 
him, and for rent arrear the plaintiff brought this action; to 
which the defendant demurred, becauſe he may diſtrain, or have 
debt. But, per cur. this being an expre/s and mutual promiſe, an 
action well lieth; contra of a promiſe in law on the implied con- 
tract; and judgment pro plaintiff. 2 Keb. 291. pl. 72. Mich. 
19 Car. 2. B. R. Freeman v. Bowman. | 


18, Indeb. aſſump. for tithes ſold, Baldwin moved in arreſt of 
judgment, that this ſounds in the realty, and ſo an action of the 
caſe will not lie. But per curiam, it is well enough ; for this 
ſhall not be intended a leaſe of tithes, but a ſale of tithes, Freem. 
Rep. 234. pl. 242. Mich. 1677, Anon. | 

19. Aſſumpſit, in conſideration the defendant had ſurrendered 
a capybeld eſtate to the plaintiff, and that the plaintiff would permit 
him to enjoy it from 10 Aug. Cc. to the 1} of May following, he 
promiſed 10 pay to the plaintiff 50 l. The defendant demurred, 
for that this is a term, and a rent, for which debt lies, and not 
aſſumpſit. But adjudged per tot. cur. after time taken to conſi- 
der of it, that the action lies; for this ſhall be intended an ex- 
preſs promiſe, and not a promiſe in law, ariſing upon the con- 
tract; and if non aſſumpſit had been pleaded, inſtead of demu;- 
ring to it, the plaintiff muſt have proved an expreis promiſe; 
which being collateral, and quaſi a ſpecial agreement to pay the 
rent, and of the ſame effect as an expreſs coyenant in deed. 
3 Lev. 150. Trin. 34 Car. 2. C. B. Johnſon v. May. 

20. In action ſur caſe, in which the plaintiff declared, that in 
conſideration that he would permit defendant to occupy land of the 
plaintiff *x for one year, that he wwou!d give him for it as much as it 
was worth, Per cur. where à thing ſayours of the 9 98 

* i | „ "berg 


* 
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where a thing in certain 1s reſerved, the law will not permit-an 
action quite perſonal to be brought, but will reſtrain the perſon to 
his proper action, without confounding of them; but here, if 
this action docs. not lig, the party thall be without remedy, which 
the law will not permit, for an action of debt does not lie, becauſe 
it is uncertain, and ſo there can be ns diſireſs, becauſe there is no rent ; 
wherefore this action is well brought; and judgment was granted 
for the plaintiff, una voce. Skin. 238. 242. Mich, 1 Jac. 2. 
B. R. Maſon and V clland, 9 

21. In a ſpecial aſſumpſit the plaintiff declared, that whereas 
D. had a reutrebarge liſuing out of the defendant's lands, the de- 
fendant, conſideration he would fave him harmleſs from all mole/la- 
tion by D. promijed 19 pay the plaintiff fo much. Upon non aſ- 
ſumpſit pleaded, the plaintiff had a verdict, but judgment was 
arreſted, becauſe the rent- charge was granted to D. and not to 
the plaintiff, and that there was % room to imagine an aſſignment, 
or that the rent did not continue in D. and if fo, then the detendant 


was to pay the plaintiff for not doing that which he had no right 


to do, which is nudum pactum, and no conſideration. 1 Salk. 364. 


* 21 H. 7. 41. contra + 3 H. 6. 36. f 14 U. 6. 18. b.) 
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6 Maod.265. 
STRONG Ve 
CourT- 
e. 
accordingly; 
and the 
court ſaid 
the verdict 
did not cure 
the want of 
conſidera- 
tion; but 
otherwiſe it 


had been if 


pl. 4. Mich. 4 Ann. B. R. Courtney v. Strong. yay 00" 

peared that the rent bad been aſſig ned ta C. 2 La. Raym. Rep. 1217. S. C. accordingly. 
(P) Upon an Aſſumpſit. In what Caſe it lies. 

os IF one promiſe fo build a mill or houſe for me, within a cer- * Br. Ae- 
tain time, if he does not do it, no action lies for it, 217, — — 

à conſideration be alleged for it; otherwiſe it ſounds merely in cove= 72. cites 
nant, and is nudum pactum. 2 H. 4. 34. 11 H. 4. 33. 19 H. S. C. 4 
6. 49. 20 H. 6. 34. contra 14 H. 7. Action ſur le Caſe 45. [arg 
Action ſur 


le Caſe, pl. 


| 7 there be no ſpecialty action upon the caſe lies in the one caſe and the other clearly; and ſo it is uſed 


7. Cites S. C.- Br. Contract, pl. 5. cites S. C.— f S. P. Br. Action ſur le Caſe, pl. 69, cites S. C. 
that action on the caſe lies; per June Ch. J. and Paſton |.—S. P. Br. Action ſur le Caſe, pl. 26. cites 
2 H. 4. 3 & 4. But contra at another day and in the time of H. 7. upon aſſumpfit.— S. P. Br. 
Action ſur le Caſe, pl. 40. cites 11 H. 4. 33. And Brooke ſays it ſeems to be good law at this day; 
for the action upon the caſe which ſhall be brought upon aſſunpfit, all be brought, that for ſuch a ſum 
of moncy to him paid, &c. the defendant promij-d, & c. and in this caſe there is ſuppoſed no ſum of mo- 
ney ; therefore it is dum patium, &c. But Ibid. pl. 31. cites 3 H. 4. 3. contra, that of co- 
venant by parol, action upon the caſe lies for the non-feaſance. So Ibid. pl. 69. cites 14 H. 6. 
11,—S9 Br. Diſceit, pl. 2. cites 20 H. 6. 34. if he bas nt ſpecialty to have action of covenant.—— 
Br. Action ſur le Cale, pl. 10. cites S. C. | = 

Keilw. 50. a. pl. 4. Paſch. 18 H. 7. Anon. S. P. without mentioning any thing of a conſideration ; 
and ſays that it ſounds only in covenant. Keilw. 78. in pl. 25. Mich. 21 H. 7. that if 1 had paid the 
.workman 20 l. for doing his work, I may have action on the caſe, though it ſounds only in covenant, 
and that without payment of money there is no remedy; per Frowike Ch. J. in pl. 25. 


Lz. If a carpenter promiſes 2 repair my houſe before a certain 


day, if he does not do it, by which my hoe falls, J ſhall have an 
action upon the caſe. 19 H. 6. 49. b.] 


3. If a carpenter undertakes 70 build a houſe for me, if he does it S. P. Br. 
ill, an action upon the gaſe lies againſt him.] 


Action ſur 

| le Caſe, pl. 
69. cites 14 H. 6. 18. Of covenant not done, a man ſhall not have action upon the caſe, but of 
covenant il done action upon the caſe lies, per Martin; but per Babb. and Cockein, it is all one; and 


at 
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at this day in B. R. and in London. Br. Action fur le Cafe, pt. 7. cites 3 H. 6. 36. Kade. 
73. Mich. 21 H. 7. in pl. 26. S. P. accordingly. by Frowike Ch. J. 


[4- If there be a bargain between two, that the one H 
the daughter of the other, and that the other ſhall infeoff him and 
the daughter, if he marries his daughter to another, no action upon 
the caſe lies for want of confederation. 7 H. 6. 1.] 
5. If a farrier takes upon him tt cure my horſe that is gravelled 
ay in his feet, and after ita negligenter & improvide heals the ſaid 
borſe that be dies, an action upon the caſe lies upon this matter, 
See (P. b.) Without alleging any confederation ; for his negligence is the cauſe 
fl. 16.5. C. of the action, and not the aſſumpſit. Trin. 39 Eliz. B. R. be- 
tween Powtuary and Walton.) 
S. P. Br. (6. If I retain a man of the law to be of my counſel at Guild- 
AQtion for hall in London ſuch a day, at which day he does not come, by 
Sate which my cauſe is If, I ſhall have a writ of diſceit againſt him. 
H. 6. 18. 20 H. 6. 34. b.] 


2 0. b) pl. 11. S. C. 


8. P. Br. [7. If a man of the law for a certain ſum promiſes to be of the 


Saen fur unſel of another, and to cbtain ſuch a manoy for him, if he vo- 
te Caſe, pl. f 3 0 : ; : h 
208. cite: Juntarily breaks his aſſumpſit, viz. by diſcovering his counſel to ano- 
2 * ther, by which He dces not obtain the manor, this action lies againſt 
contra if ze him. 11 H. 6. 18. 24. 55.] 
Be bis evidence to bim, and does nat retain bim, and he diſcovers ut ſupra. And if he does his en- 
„and cannot purchaſe, then action upon the caſe does not lie. See (P. b) pl. 9. S. C. 
Aſſumpſt, &c. in which the plaiatiff declared, that in conſideration, &c. he (the defendant) pro- 
miſed to purchaſe ſuch lands at the beſt rate be could, and aſſigned the breach that he had not purchaſed 
Upon a demurrer to this declaration, it was held an abſolute promiſe; but Foſter Ch. J. 
The plaintiff had judgment. Lev. Jo Mich. 12 Car. Zo B. R. Day Vs Webb. 


6.P. Bro Is. The law would be the ſeme, if he Fad done his endeavours to 
Ch, 5 obtain it, becauſe he had expreſsly bound himſelf to obtain it. 11 H. 6. 
3 11 18. 56.7 | 

„89. 18. 


S p. Br. [o. If a man bargains and-/el!s lands for a certain ſum, and 
Aden fur promiſes to procure certain men to releaſe to him, if he does not 


ie Cafe, pl. perform it, an action upon the caſe lies againſt him. 14 H. 6. 
69. cites 44 b.] pO 5 
S. C. axc= IS. b. 


Jaa cl. J. and Paſton J. 


Br. Diſceit, 10. [But] if a man ſells lands to another for a certain ſum, 


pl- 2. citcs and promiſes to in e:ff him of the land within a certain time, if he 


"ks ” the does not infeoff him, but infeffs another, an action upon the calc 


argument lies againſt him for the difceit. 20 H. 6. 34-] 

that action 

upon the caſe will lie upon this aſſumpſit, if he bas not ſpecialty to have action of covenant. Br. 
Action ſur le Caſe, pl. 10. cites S. C. but ſays this caſe is not adjudge1. 


S. P. Br. 11. So if in this caſe the vendor infesffs a ſtranger, and after 


Action fur »-#F- . : 2 
diſſeiſes him, and infeoffs the vendee, and the diſſeiſee enters upon 
3 him, he ſhall ar ceit againſt him. 20 H. 6. 34- b.] 


S. C. but 
Brook ſays that the caſe is not ad; udged.—— Br. Diſceit, pl. Zo Cites S. © 


(12. Se 
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(12. So if he had talen back an eftate tail from the feoffee, and 
Had enfeoffed the vendee, yet he ſhould lrave had a writ of deceit, 


20 H. 6. 34. b.] | 
* [13. So if after the bargain he had acknowwledged a flatute, and 


after enfeoffed the bargainee, the bargainee {ſhould have had a 
_ writ of deceit againſt him. 20 H. 6. 35.] 


[14. So if” he had granted a rent-charge out of the land before 
the feoffment. Contra 20 H. 6. 34. b. | 
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Br. Action 
ſur le Caſe, 
pl. 10. cites 
S. C. that 


diſceit lies and not action upon the caſe. 


Br. Action 
ſur le Caſe, 
pl. 10. cites 


S. C. that deceit lies againſt him, but not an action on the caſe. But Brooke fays that this caſe is not 


See (G. c) pl. 14. 


adjudged. —— Br. Diſceit, pl. 2. cites S. C. 


LI 5. [So] if a man ſells certain lands for a certain ſum, and 
promiſes to enfeoff him, if he does not enfeoff him, though he does 
not enfeoff any other but keeps it himſelf, yet deceit lies againſt 
him. 21 H. 7. 41. per Fineux. Contra 20 H. 6. 34. ] 

ſa6. If a man be retained with me of my counſel 79 buy the na- 
nor of D. fram J. S. and he falſely purchaſes the manor to himſelf, 
an action upon the caſe lies againſt him. 16 H. 6. Action ſur 
le Caſe 44.) 

[17. If a man for a certain ſum undertakes 10 labour for me 
20715 FJ. [to get] a leaſe for years of certain lands, and he labours 
with J. for a leaſe for himſelf, an action upon the caſe lies againſt 
him for this deceit. 3 H. 7. 14. curia. ] 

(18. If a man undertakes 70 carry my pack-horſe over the river 
Humber ſafely, but he ſurcharges his boat with other goods, by 
which means my pack-horſe periſhes ; I ſhall have an action upon 
the caſe, though this ſounds in covenant. 22 Aſſ. 41. adjudged.) 


he did not count that for ſuch 
the pack-horſe into the boat de 
tion upon the caſe lies, and alſo the ferry wages is certain. 


a 2 of money the. defendant promiſed, &c. 


See (Z. b) pl. 11. S. C. 


C19. If a man elle certain cocks of hay in a certain meadoꝛvu to 
another for a certain ſum, and the wendee promr/es to carry them 
away by a certain time, and notwithſtanding the vendee ſuffers the 


cock not carried away to lie there to rot the ſoil of the vendor, ſo 


Br. Action 
ſur le Caſe, 
pl. 28. cites 
S. C. 


8. P. Br. | 
Action ſor 
le Caſe, pl. 
78, cites 

S. C. and 
fee here that 


For it ſeems that if he took 
on tort demeſne and ſurcharged, by which the pack-horſe periſhed, ac 


that he loſes the profit of his herbage for a time, he may have an 


action upon the caſe againſt the vendee. 13 H. 4. Action ſur le 
Caſe 48. admitted by iſſue.] 

[20. If a man for a good conſideration promiſes by his deed not 
to do a certain thing, no action upon the caſe lies upon this promiſe, 
but a writ of cevenant. Mich. 16 Jac. B. R. between BEuISH AND 
Hil DERSLY, adjudged.) 


(21. If A. recovers a debt againſt B. and B. pays him the con- 


demnation, whereupon A. releaſes all actions, executions, &c. to 
B. by his deed, and by the ſame deed promiſes that he will withdraw 
and diſcharge all writs of execution againſt B. upon the ſaid judg- 
ment; yet no action upon the caſe lies upon this promiſe, be- 
cauſe it is made by deed, and ſo he ought to have a writ of cove- 
nant. Mich. 16 Jac. B. R. between Bexisy AND HILDERSLEY, 
adjudged.] 
8 22. 


- 


See cove- 
nant (A) pl. 
8. E. | 
Cro. J. 505. 
pl. 17. Bene 
nus Ve 
Guildley 

S. C. ad- 
judged per 
tot. cur. far 
the defen- 
dant. 
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22. A promiſe againſt a promiſe will maintain an action upon 
the cafe, as in conſideration that you give me 10 J. ſuch a day, 1 


promiſe to give you 10 l. ſuch a day after. 4 Le. 3. pl. 9. 31 Eliz. 


B. R. Strangborough v. Warner, 


23. If one is bound in an gat; and afterwards Pi umiſes 10 


pay the money, aſſumpſit lies upon this promiſe. Cro. E. 240. 
pl. 12. Trin. 33 Eliz. B. R. Aihbrooke v. Snape. 

0 24. A. promiſed B. the motety of the guin of a voyage to be taken 
by A.'s ſhip, and B. Promiſcd A. in conſideration thereof to be 
at the charge of the moicty of the loſſes. Aſſumpſtt lies for A. 
againſt B. on this promiſe; and judgment for the plaintiff. Bulſt. 
202. Palch. 10 Jac. Dockley v. Bury. 

25. Where expre/s promiſe is, aſſumpſit lies as well as account, 


1 Salk, 9. pl. 1. Hill. 2 W. X M. B. K. Wilken v. Wilken. 


(Q) Conſideration, What ſhall be a good Con- 
ſideration. Confideration executed. 
[At what Time the Promiſe muſt be made to 
make it good. i 


DI. A Conſideration altogether. paſt is not good. 1f a man di/- 
burſes ſeveral ſums of money about my buſineſs without my 
reque/?, and after I ſay to him in conſideration that he has diſ- 
buried the ſaid ſums for him [me, ] I promite to pay to him 20}, 
this is not a good conſideration, becauſe it was executed before. 
Paſch. 11 Jac. B. R. between WEST AND WEsT.] 
D. 272. a> [ 2. If the /ervant of A. be arreſted in London for a treſpaſs, and 


. 31- ® ©, S. 20% knows A. bails him, and after A. promiſes him for his 


a. 
3 Hunt riendſhip to ſave him harmleſs of damage and coſts, &c. and after 


v. Bate.— J. 5. is charged, yet this is not a good conſideration of an aſ- 


by Poriam. ſumpſit, becauſe the bailing, which was the conſideration, was 
2 Le. 225, paſt and executed before. Dyer, 10 Eliz. 272.] 


mm pl. 256, 
—— Ow. 1443. cites S. C. though the page there is miſprinted.= 
Cro. C. 40g. pl. 2. Ct S. C. — 8. C. cited Godb. 32. in pl. 40. 


in pl. 286. 


S. C. cited 2 Bulſt. 73.— 
S. C. cited 2 Le. 225. 


See pl. .— [z. But otherwiſe it is if the maſter had requeſted him * to be 
25 = ; bail for his, ſervant, and the bailing had been after. Dyer, 
Velv. 41.— 10 Eliz. 272. ] 

Por it being 

done at the maſter's requeſt, the continuance of the benefit will make the conſideration good, and fo 
the caſe in 10 Eliz. D. 272. imports. Per jones and Crooke J. Cro. C. 409. Trin. 11 Car. B. R. 
in pl. 2. S. C. cited Palm. 442. Hob. 106. in pl. 129. ſays it was agrecd that a mere vo- 
wrtary courteſy will not have a confideration to uphold an aſſumpſit. But if that courteſy were moved 
oy a n or requeſt of the party that gives the afjumpſit, it will bind; for the promiſe, though it follows, 
15 not naked; but couples itfelf with the ſuit betore and the merits of the party procured by that ſuit, 
which is the difference. Paſch. 10 Eliz. D. 272. taken in the caſe of Hunt v. Bates. 


Cro. F. 22. [4. If A. comes to B. and intreats him to be bound in an obliga- 
pl. 1- Sid- tion for one of his friends, and B. is contented at his requeſt to 
m ** be bound, and becomes bound accordingly ; and after B. comes 

| I to 
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MY 92D wm .oma 


Actions {of Aſſumpſit.] * 280 
to A. and ſays to him, IL was content at your requeſt to be bound Worthing - 
to ſuch a one, &C. I hope you will ſave me harmleſs, and A. ſays _ * 
that he will, this is a good conhderation to maintain an action, EH. C. B. 
though he was bound before, inaſmuch as it was at his requeſt. WoR- S. C. and on 

-1'ON's caſe cited Paſcl El; 8 5 the firſt mo- 
THINGTON's Cale cited Paſch. 42 Eliz. B. R. to be adjudged.] „ 
ham and 


Anderſon held that the action did not lie; but afterwards all the court held it a good conſideration by 


reaton of the requeit precedent ; and the plaintiff had judgment. 
v. Worlington S. C. adjudged accordingly. 
good deliberation adjudged for the phintiff. 


S. C. cited Ow. 144. 


* (5. But where a man requeſts another to do a thing, there after 
the thing is performed it will be a good confederation that he has 
done the thing vi his requeſt, [therefore] he promijed, &c. Trin. 
14 Jac. BRATTHWarr's CASE AND Lame, my Reports.] 


chols, Winch and Hobart, that the action wel] lies. <—o——_ 105, pl. 129. S. C. adj 
plaintiff. Brownl. 7. S. C. ad udged for the plaintiff, 


[6. As if a man requeſts another 20 /abour for his pardon, &c. 
and after he does his endeavour, if the other /ays in confideration 
that he has laboured fer his pardon at his own colts, he promiſes to 
pay him fo much, &c. this is a good conſideration. Trin. 14 Jac. 
BRrRArrHwalr's caſe adjudged.) 

C7. If A. in conlideration that B. has married his daughter at 
his requeſt, promiſed to pay him 201. this is a good conſideration. 


2 Le. 224. pl. 286. Sidenham 
Godb. 31. pl. 40. S. C. accordingly, and after 


Mo. 866. 
pl. 1197s 

ampleigh 
v. Braith- 
wait S. C. 


held by Ni- 
udged ior the 


See pl. 5. 
and the re- 
ferences 


there. 


8. P. at 
judged, but 
reverſed in 


Dyer, 10 Eliz. 272. ] error in the 
| | | exchequer- 
chamber. D. 272. marg. pl. 32. cites Hill. 2 Jac. B. R. Rot. 511. Sandhill v. Tenny.——Ad- 


Judged a good conſideration, there having been a communication of the marriage, at the requeſt of the 
defendant ; for the father's natural affection continues, and her advancement is ſuilicient cauſe of the 
. promiſe, Cro. E. 59. pl. 1. Trin. 29 Eliz. B. R. Marſh v. Kavenſord.— —2 Le. 111. pl. 146 
Marſh v. Rainsford, S. C. ſays, that upon the communication the plaintiff and defendant could not 
agree on the days of payment; after which the plaintiff ſtole away the daughter, and married her with- 
out the defendant's knowledge; but afrerwards he agreed to it, and in conſideration of the ſaid marriage 


promiſed to give him 1col. and judgment for the plaintiſt. S. C. cited D. 272. b. marg. pl. 32. 


as adjudged for the plaintiff. 


[8. If A. in conſideration that B. had bargained and / 1 


him certain tuns of ſtrong beer, at the requęſt of A. afſumed and 
promiſed to B. to pay to him 41. for every tun upon delivery of 30 
tuns of ſtrong beer; this is a good conſideration, though paſt, be- 
cauſe the ſale was at the requeit of him who made the promiſe. 
Mich. 12 Jac. (“) in the exchequer-chamber between FIELD AND 
Dal adjudged. Quod vide Mich. 12 Jac. B.] 

[o. If A. ſeiſed of a ſhop, bargains with B. to leaſe it to him for 
5 years, rendering 409. rent; and 12d. of b:th fides is given for the 
performance of this agreement; and after, in conſideration that A. 
evill make the leaſe according to the faid promiſe, B. promiſes to pay 
him zol. whereupon A. leaſes the thop accordingly, s tr a gred 


— — 
(*) Fol. 12. 
— n=mened 


All this was 
done pon 
one and the 
ſame day, 
and ſo was 
but one in- 


conſideration to have action for the 301. though there was a perfect = 
. . . . = - , o mOSY 
bargain before this promiſe made, inaſinucb as the leaſe was nit thepromite 
made according to the promiſe | bargain ] before this promiſe was £965 to the 
b i 6 Cos '» C 1 J 1 1.7 whole. 2 
made. Paſch. 11. B. R. between Jog axv CLars, adjudged. Ban 
: 5. | 


C10. If 


« 
TY 
$4 * 
wy 
1 
EY 
9 
7 

+ 
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Roll. Rep. [To. If I fone] requeſts a man to beard anether for one year, as he 
SS. . Fad boarded him before, to which the other agrees ; and before the 


judged ac- year ended, he that made the requeſt promiſes in conſideration that he 


cordingly.— will beard him throughout the year, he will pay him for the whole ; 


737. S. C. if he boards him accordingly, this is a good conſideration for the 
adjudged for board of the whole year, though part of the conſideration be 


weplaintifi. paſſed; for perhaps he would not have boarded him throughout 


the year, if it had not been for the promiſe. My Rep. 14 Jac. 
Corrod AGAINST WESTCOr. ] 


S. P. by [II. If I become bail for J. S. at the requeſ? of F. D. if before the 
| a mh actiam determined, J. D. promiſes, in conſideration thereof, to di/- 
date conceſ- charge [him] this is good. My Rep. 14 Jac.] | 

Coke: Ga. J. becauſe the action was continuing. 2 Roll. Rep. 382. in pl. 2.——; Zulſt. 187. S. P. 
accordingly, by Coke and Doderidge in S. C. 5 

L281 J | | 
Cro.E.700. F12, If the ſon contrafs with B. for 20 weigh of cheeſe for 20 l. 
pl. 15. 5. C. Lhereof 10/. was paid before-hand, and the reſidrefrvas to be paid] 


al {git 
jetted that at Michaelmat next, and after the /n comes to B. tor the cheeſe, 


1 which he refuſes to, deliver, and after the father of the ſon comes to 


he bd, lnnc LB.] and requeſts him to deliver it to his ſon, and premiſes him that if 


more than bis ſon does not pay the ſaid nol. at the day, that he himſelf quill, 
the law 2p- whereupon B. delivers the cheeſe ; B. may have an action upon the 
— hang cafe, upon this aſſumpſit, againſt the father, if the ſon does not 
whereof is pay the money; for this is a good conſideration. Mich. 41 & 42 


nh ono Eliz. B. R. between 8SHERwOOD AND WooDwaARD. ] | 
But Gawdy and Fenner held it a good confideration, as it is an eaſe to the bargainee to have them with- 


out ſuit, which perhaps he could not otherwiſe have had; and though the bargainee may take them 


in this caſe, yet the bargainor is not bound to deliver them. And there is a new act done by him upon 


this agreement, and it is an eaſe to the vendee; and that 12 H. 7. is that to deliver goods at 
another place is a good accord; wherefore, cæteris juſticiatiis abſentibus they judged it for the 


(13: If A. in conſideration that B. had fold to him ſuch a day 
ſuch a thing adtunc & ibidem promiſed to pay him 101. this canſi- 
deration is good; and continued [is all one as if it was made] at 
the time of the premiſe. Paſch. 8 Jac, AnDrew's caſe.] 
Rolf. Rep. 14. If a man be indebted to another for goods fold, & poftea eodem 
+ | an promiſes in conſideration thereof to pay it at a day to come, 
3 : 2 
agreed that this is a good conſideration to make an aſſumpſit; for the continu- 
ie good ance of the debt is a confideration continuing. My Rep. 14 Jac. HopGE 
e AND V avisoR.] | 
Houghton [15. So if he makes ſuch aſſump at a day after the contract made, 
fa'd, that and before payment; for the“ continuance of the debt is a good 


te wie! conſideration continuing. My Rep. 14 Jac. Hoboꝝ AND VAvi- 


way of de- , 
daring is SOR, adjudged.} 
z this man- 


ner, and is good; and judgment was gi ven for the plaintiff. 3 Bulſt. 222. 8. C. and judg- 


ment for the plaintift accordingly.—— But Roll. Rep. 413. the reporter makes a quazre of this calc, 
becauſe it ſeerns there is no conſideration of a new promiſe, inaſmuch as no torbearance is pro- 
miſed; for it has been held that a conſideration to forbear per paululum temporis is not good, beeauſe he 
tay ſue him notwithſtanding, and conſequently he may do the ſame in this caſe; and in this caſe i: 
lies _ as upon a future contract, the conuact being executed before, and this dues not make a now. 
contract, 

des pl. 21. | 


(16. WP 


ww > % ea 1 ² ⅜ðÄ. . Cn Og 
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76. So if the defendant 30 Junii was indebted to the plaintiff in 
zol. for money lent by the plaintiſf to him; and the defendant being 
fo indebted * ſcil. the 30 July after promiſes to pay 
it at a day to come; this is good; for this is a conſideration con- 


tinuing. Mich. 15 Car. B. R. between BaRroN AND SHURLY, 
adjudged in a writ of error. Iatrat' Hill. 14 Rot. 913.] 

C17. If A. and B. account together, and B. is found gl. in ar- 
years, upon which B. in conſideratioan thereof promiſes to pay it at a 
day ; this is a good conſideration not executed before, inaſmuch 
as it is made upon the account, and the debt is uncertain before 
the account, inaſmuch as allowances ought to be made. Mich. 
11 Jac. B. R. between JEsSON AND BRIER, per curiam adjudged. 
Trin. 12 Jac. B. R. alſo per curiam, 14 Jac. B. R. between — 
SON AND COLOMORE.] | 

(18. If A. in conſideration that B. had, at his requeft, ſolicited 
tc veral ſuits for him, and had done divers buſineſſes for him, aſſumes 
and promiſes to convey to him his manor of D. or to give him as much 
as the inanor is worth, this is a good conſideration, though paſſed, 
becauſe it was done at his requeſt Mich. 10 Car. B. between 
HENNE plaintiff, and RoLen and others, executors of one Smith 
defendants adjudged, this being moved in arreſt of judgment. 
Mich. 22 Car. between + LEAcH anD BROMSEL, per curiam, 
in conſideration that before, at the requeſt of the defendant, ille 
Habuiſſet magnam curiam de negotiis defendentis in lege & pre- 
ſervaſſet defendentem a multis periculis, &c.] 

19. In an action upon a promiſe, if the plamtiff declares, that 
whereas Gol. was given to him for @ /egacy, and that all this, ex- 
cept 71. was paid to him by the defendant, who was executer in the 
right of his wife, and ſo bound to pay it, and that 23d September 
the plaintiff at the requeſt of the defendant, releaſed the ſaid 51. and 
after 28h September, the defendant, in confideration of the faid releaſe, 
promiſed to pay the ſaid 7 l. at the death of his wife, if [ſhe] does 
not pay it, though the releaſe, which was the conſideration, was 
paſſed, viz. 5 days before the promiſe was made, yet inaſmuch 
as this was made at the requeſt of the defendant, this is a good 
conſideration. Dubitatur. Trin. 11 Car. B. R. between Towns- 
END AND HuNT. Intratur IIill. 10 Car. Rot. 774. But Mich. 
11 Car. the caſe was argued at bar and bench, & per totam curiam 
adjudged that the action lies; for the requeſt made the act, which 
was done to be meritericus, and to deſerve a good turn of the other 
part; and then Croke ſaid that 28 Eliz. in 1 RaixsForD's cas, 
B. R. and in 44 Eliz. B. R. in 9 RIGC's cas, this was ad- 
judged accordingly, and aſſirmed on a writ of error Mich. 14 
Car. B. R. between KEENE AND PEARSON, adjudged in conſidera- 
tion that the plaintiff upon au agreement before made, concerning the 
melting of certain bells, &c. and caſting them at the requeſt of the 
defendant, had made certain moulds to make them, the defendant did 
promiſe to pay him for the making of them, and for his labour and 
expences about them, this is a good promiſe, though upon a con- 
ſideration paſt, becauſe it was done at the requeſt of the defendant. 

10 | Adjudged, 


23x 


See (N) pl. 
1. and the 
notes there. 
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} Cro. C- 
408. pl. 2. 
S. C. ac- 
cordingly, 
and ad- 
judged for 
the plaintiff. 
—ſo. 365. 
pl. 2. S. C. 
adjudged ac- 
cordingly.— 
+ This 
ſeems to be 
the caſe of 
Mars 
AND Ras 
VENFORDg 
Cro. E. 59•— 
pl. 1. Trin. 
29 Elis. ar- 
gued by 
Egerton ſo- 
licitor ge- 
neral, and 
Foſter, that 
the con- 
ſideration 
was not 
good; dut 
adj udged for 
the plaintiff, 
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B.R.March Ad judged, this being moved in arreſt of judgment. Intratur 


v. Ranſ- *p,: 
£8, S. C. Trin. 14 Car. Rot. 506. 


adjudzed for the plaintiff. See pl. 7. 
§ See pl. 41. Riggs v. Bullingham, S. C. 
4 yo „ J 23. If A. in conſideration that B. according to an agreement 
the Inter before made between A. and B. touching the caſting de novo o 
part of pl. certain bells of the church of S8. had before, at the requeſt and 
S inſtance of A. and coſts of B. made certain moulds for this 
q purpoſe, promiſes B. to pay him for the ſaid moulds, and for his 
| pains in making them when he ſhould be required, this is a good 
conſideration for B. to maintain an action againſt A. for though 
the conſideration be paſt, yet inaſmuch as it was done at the re- 
queſt of A. the aCtion lies, for the confederation continues. Paſch. 15 
Car. B. R. between PARSON axD KEENE. Adjudged per curiam, 
this being moved in arreſt of judgment. Intratur Trin. 14 Car. 
B. R. Rot. 506. ] 2 3 
[21. In an action upon the caſe upon a promiſe, if the plaintiff 
declares, that whereas the defendant was indebted to him for divers 
ſums of money at ſeveral times ante tunc accommadat' to him by A. S. 
adtunc & adbuc his wife, & adtunc due and unpaid, the defendant 
did promiſe to. become bound with à ſurety in an obligation, for the 
payment thereof at a certain time, this is a good conſideration, 
See pl. 15. though paſt, becauſe e debt is * a continuing confederation, and 
therefore good without any other conſideration of forbearance to 
proſecute any ſuit for it, or any other new conſideration. Trin. 
1650, between CoGgpon AND Hau. Adjudged per curiam. In- 
tratur Hill 1649. Rot. 170. ] | | | 
21. The count was, that in confederation J. S. had granted a 
term to J. D. and that afterwards, at the requeſt. of J. S. the ſaid 
J. D. did make an eſtate is W. for 4 years, J. S. did promiſe, &c. 
f 283 ] Afﬀter verdict it was moved, that this was no conſideration, and a 
difference taken where the promiſe was upon the grant, and where 
after ; that if it was before the conſideration it was good, but if 
afterwards it was not good. And adjudged quod querens nil ca- 
plat, &c. Godb. 13. pl. 19. Paſch. 24 Eliz. B. R. Anon. 
S. P. Per 23. If one ſerves me fir a year, and has nothing for his ſervice, and 
Rhodes J. afterwards, at the end of the ear, I promiſe him far his good and 
Cro. E. 42. x . ) 2 b 8 
in pl. . faithful ſervice ended, 201. he may maintain an action on ſuch pro- 
5. C.—— mile; for it is a good conſideration; per Rhodes J. 2 Le. 225. 


Rhode! . Paſch. 27 Eliz. C. B. in pl. 285. and to this all the juſtices 
and Periam agreed. | 

J. agreed to 

the difference; and it was not denied by the other juſtices. 


24. But if a ſervant has wages given him, and his maſter ex 
abundanti promiſes him 101. more after his ſervice ended, he 
ſhall not maintain an action for the 10l. upon the ſaid promiſe z 
per Rhodes ]. and this difference was agreed by all the juſtices. 
2 Le. 225. Paſch. 27 Eliz. in pl. 286. e 
And. 137. 25. Leſſee for years, reverſion to one M. the e having 


J. 187. . EM 
Foes, ſpent money, and being at charges in geciment brought agalt/? 2 
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in deſence of the title, acquainted M. with it, and deſired him to 
contribute towards his charges, or to make him ſome other re- 
compence; whereupon M. promiſed, that for the conſideration 
aforeſaid, he would grant him ſuch a leaſe, at the expiration of his 
term, as he now has; which he afterwards refuſing to do, the 
plaintiff brought an action of aſſumpſit, &c. but adjudged that it 
would not lie, becauſe the conſideration was executed before the 
promiſe made. Mo. 220. pl. 357. Mich. 27 & 28 Eliz. Moor 
v. Williams. | 


clear that it is only a promiſe, 


26. Marriage is always a preſent conſideration, per Anderſon, 
to which Windham agreed. 2 Le. 224, 225. Paſch. 27 Eliz. 
C. B. in pl. 286. | 


An aſſumpſit, in conſideration that you have married my daughter, to give you 40l. is g 
affection and conſideration always continues, per Wainiſley, Cro. E. 741. Hill. 42 El 


pl. 16. 
pl. 2. 


27. Note a diverſity, in mit it is not neceſſary that the 
contract be cadem inſtante, but it is enough if there be ſſicient in- 
ducement to the promiſe ; and though it 1s precedent it is not mate- 
rial. But in debt it is requiſite that benefit comes to the party, other- 
wiſe debt lies not for want of quid pro quo. D. 271. b. pl. 29. 
marg. cites it as adjudged 29 & 30 Eliz. C. B. Sydenham v. 
Worthington. | | 

28. Aſſumpſit, for that the defendant leaſed lands to the plaintiff 
rendering rent, and after ſome years of the term expired, promiſed, 
that in confederation the plaintiff had occupied the land, and paid his rent, 
to fave him harmleſs againf} all perſons for the occupation for the time 
paſt and to come; and that afterwards H. diſtrained the plaintiff's 
cattle on the land. It was objected, that the payment of the 
rent could be no conſideration, becauſe he occupied the land for 
it, and alſo the conſideration was paſt. But the plaintiff had 
judgment to recover his damages. Le. 102. pl. 134. Paich. 
30 Eliz. B. R. Pearle v. Edwards. 
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WII - 

L 1A us, 

S. C. in 
an ejectment 
brought by 
M. againſt 
the leſſee, 
the court 
adjudged it 
for the 
plaintiff, be- 
caule very 
and no leaſe, 


8. P. ge- 
cordingly, 


ood; for the 
iz. C. B. in 


S. P. And fo of his couſin; per Barkle J. Cro. C. 409. Trin. 11 Car. B. K. in 


Be fore the 
time of the 
promiſe the 
plaintiff's 
beaits were 
taken da- 
mage fea- 
lant. Ad- 
judged for 
the plain- 
tit; for the 
conſidera- 
tion that he 
was in pot- 


ſeſſion, and had paid his rent, and was to pay his rent, is ſufficient to cauſe the other to detend bis 
poſſeſſion for the time paſt and to come. Cro. E. 94. pl. 5. S. C. by che name of Pearle g. Unger. 


29. If one comes to a ſerjeart at law for his counſel, and the 
ſerjeant adviſzs him, and afterwards the cliont, in confederation of 
ſuch counſel, promiſes to pay him 201. an action lies tor it; per 
Wray Ch. J. and fo Popham ſaid it had been adjudged in the ex- 
chequer. 2 Le. 111. pl. 146. Trin. 30 Eliz. B. R. Obiter. 


284 J 
S. P. {aid 
by Popham, 
Danicl, and 
Coke, to 
have becn 
adjudged ac- 
cordingly ig 


the exchequer. CTO. E. 5% vi. 1. 


30. If a phyſician, who is my friend, hearing that my fon is fit, 
goes to him in my abſence, and helps and recovers him, atid 1 being 
informed thereof, promiſe him, in confederation as above, to give Him 
20 J. an action will lie for the money. 2 Le. III. pl. 146. 
cited by Popham 30 Eliz. as lately adjudged in cafe of Style v. 


Smith. 
Vol. I. Y 31. As- 
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31. Aſſumpſit, in confederation he had bought of the defendant 3 
parcels of land upon the 10th of December, the defendant afteraards, 
wiz. 1975 December, promiſed to make him ſuch ſufficient aſſurance 
thereof before ſuch a day. It was moved after verdict, that the 
conſideration was executed; but adjudged for the plaintiff, for 
the aſſurance was the ſubſtance of the ſale. Cro. E. 138. pl. 21. 
Trin. 31 Eliz. B. R. Warcop v. Morſe. 

3 Le. 236. 32. A precept iſſued to a bailiff to attach ge of J. S. which 
A — . he did, and delivered them to the then plaintiff, to deliver at the 
the goods next court, and B. the defendant, in conſideration thereof, , 
were deli. ſumed to fave him harmleſs. This conſideration was a thing exe— 
res (og cuted before the promiſe, and ſo not good. See 3 Le. 326. 
wife to keep pl. 325. Mich. 32 & 33 Eliz. B. R. Mead v. Bigot, | 
till the next 

court; this was held no conſideration, ſuch delivery being againſt law, and alſo the conſideration was a 
thing executed before the promiſe ; and judgment againit the plaintiff. 


Put where 34. Aſſumpſit, in conſideration that N. the plaintiſf had paid for 
a r B. the defendant, and at his requeſt, 10 J. at ſuch a day, (which 
that tbe Was à year before } he promiſed to repay it, cum inde requiſitus eſ— 


Plaine f, y ſet. It was objected that this conſideration was for a thing paſt, 


ttc d:fend- 6 , A 1 : . 
per (mg and therefore not good. Sed non allocatur ; for the payment being 


rte, laid to be at his requeſt the conſideration continues, and fo is the 
and fr tz: common courſe. Cro. E. 282. pl. 3. Trin. 34 Eliz. B. R. Beau- 


debt, bad” 8 

ſperily be- eam Ve Neggin. | 

fore paid td R. F. 6o?. the defendant promiſed to revay it on requeſt, &c. judgment was ſtaid, becauſe 
the payment being a conſideration paſt, was not ſuiicient. Cro. E. 741. pl. 16. Hill. 42 Eliz. C. B. 
Barker v. Halitaz. —— 2 Barnard. Rep. in B. R. 141. The Ch. J. ſaid he could not agree dis 


cate to be law. See 49 or 50. the reaſons thereof, 


35 Aſſumpſit, in confedernticn that the plaintiff had ſubmitted 
him/elf to the award of J. S. the defendant, adtunc & ibidem, pro- 
miſed to pay the plaintiff 101. The defendant demurred, becauſe 
the conſideration was executed; but adjudged for the plaintiff, 
becaute adtunc & ibidem make the ſubmiſſion intendible at the time 
of the promiſe. Mo. 367. pl. 505. Mich. 36 & 37 Eliz. Shet- 
field v. Rice. | | 

36. Aſſumpſit, &c. in confederation the plaintiff had delivered ta 
the defendant 20 fheep, he promiſed to pay him 5 l. at the time of his 
marriage, and alleged in fact that he was married, &. The 
whole court held, that becauſe the conſideration was in the preter 
tenſe, (deliberaſſet) and ſo the conſideration paſt, it is no cauſe of 
action; and therefore judgment was ſtayed. Cro. Eliz. 442. 
pl. 5. Mich. 37 & 38 Eliz. C. B. Jeremy v. Goochman. 

37. Aſſumpſit, in conſideration that he had given certain money, 
is ill, becauſe it might be that he had given it before the promiſe. 

| Palm. 560. Arg. cites Trin. 37 Eliz. Baggott's caſe. 
[J 285 38. Aſſumpſit, in conſideration that he, at the defendant's re- 
S. C. cited gueſt, by deed dedit & concęſſit to the defendant the next avoidance of 
by jores the church of D. the defendant promiſed to pay the plaintiff 1001. Re- 


5 — folved, that the grant being at his requeſt it was a ſufficient con- 


409. Tra. fideration, though it was divers years palt, eſpecially it being to 


A a the defendant hunſelf ; otherwiſe peradventure if it had been to a 
fl. 2. 3 | ſtranger. 
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Kranger, Cro. E. 715. pl. 38. Mich. 41 & 42 Eliz. B. R. Riggs 
v. Bullingham. 

39. A. put his ſor to board with J. S. the plaintiff for 3 years, at 

J. a year, aud died within the year. M. his widow, in conſidera- 
tion of natural affeftion to her ſon, and in coniideration that the ſon 
ſhould continue during the reſidue of the 3 years with the plaintiff, pro- 
miſed to pay him 61. 135. 4d. for the boarding the jon for the time 
paſt, and 81. for every year after of his continuance with the plain- 
tiff. The court agreed that natural affection of itlelf is not ſuf- 
ficient to ground an aſſumpſit, without an expreſs quid pro quo; 
but that is good here, becauſe it is not only in conſideration of 
affcction, but that her fon ſhould atterwards continue at his table, 
which is good as well for the money due before, as for what 
ſhould afterwards become due. Cro. E. 755, 756. pl. 20. Paſch. 
42 Eliz. C. B. Brett v. J. 8. | 

40. The defendant, in conſideration that the plaintiff had lent 
him 30 l. before at his requeſt, promiſed to lend the plaintiff 30 l. for 
a year, or give him 40s. But this being a conſideration paſt and 
executed, it was adjudged. for the defendant. Cro. E. 885. 
pl. 25. Paſch. 44 Eliz. C. B. Dogget v. Voyell. 


juſtices, præter Warburton, — Mo. 643. pl. $86. Dogget v. Vowell, S. C. adjudged 
but in the ſtate of the caſe there, it is not ſaid that the loan waz at the defendant's requeſt. 
cited Palm, 560. 2 Bulſt. 73. S. C. cited. 


40. Aſſumpfit, for that the defendant requeſied the plaintiff to give 
Bis credit for one R. to F. fer 2 tun of wine, value 501. and the plain- 
tiff gave bond to F. of 1001. for the payment there; upon which 
he was ſued, and forced to pay 70 l. at ſuch a day; in confidderation 
w—_ the defendant promiſed to pay the 70 l. ſuch a day, &c. It 
was objected that this was upon a confideration paſt, and fo not 
good; but becauſe R. had credit given him by F. at the defend- 
ant's requeſt, upon the plaintiff's undertaking, and the plaintiff 
was damnified by reaſon thereof, the court held the conſideration 
to be ſufficient, and not paſt, and gave judgment for the plain- 
tiff. Cro. J. 18. pl. 3. Mich. 1 Jac. B. R. Boſden v. Sir John 
Thynn. ' 


$-rwards to the defendant, and agreed to by Pim, ard premiſes to pay the 7ol. this ſhall 
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Ow. 144. 
Dogge Vs 
Dowell, 
. 
judged ac- 
cordingly 
by all the 
accordingly s 
. Co 


Yelv. 40. 
S. C. and 
theugb the 
original re- 
gueſi was 
enly to give 
credit for 
50 J. yet 
when R. 
would tale 
no ſecurit 
25 ys 
of 109 /. for 
payment of 
the gol. and 
a this is 
fegnified ar. 


charge him; 


becauſe it has its eſſence and commencement from the firſt requeſt made by the defendant z andjudgment 


tor the plaintiff by 3 juſtices z but Yelverton contra clearly. 


41. A. ſold a horſe to B. for 51. and C. the defendant being 
preſent ſaid that in conſiderrtion of the ſale, if B. did not pay 
him, he would ſee him paid. It was moved in arreſt of judg- 
ment, that it was net expreſsly alleged that the fale was made at C.'s 
requeſt, and this promiſe is laid to be after the ſale made, and 


therefore per tot. cur. judgment was given againſt the plaintiff, 


Bulſt. 120. Paſch. g Jac. Thorner v. Field. | 
42. An exchange was made between two of ſo much French 
money for ſo much Englith, in conſideration whereof one pro- 
miſed the other to pay him ſo much. In action upon this promite 
it was ruled, that the coniideration was good; but becauſe the 
promiſe was made after the exchange was pajt and executed, the 
: A judgment 


| 
: 
' 
' 
| 
/ 
2 


ea ?: . 


e 
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judgment was reverſed in the exchequer chamber. 2 Bulſt. 73. 
Paſch. 11 Jac. cites it Arg. as the cafe of Feak v. Cotton. 

* 43. Gale requeſted Clebery to deliver t9 J. S. 6001. worth of 
eine, which he delivered accordingly. Afterwards Clare [Gale] 
promiſed Gale [Clobery] in conf deration that he at his 1 -equeft had deli- 
wered ſo much to J. S. that he <vould pay him if J. S. did not. J. S. 
paid only 300 I. And adjudged by all the juſtices of England, 
that action lies by G. [Cl.] againſt Cl. [G.] Palm. 442. cites it 

as the caſe of GaLF v. CLOBERY, in error. [But it ſeems much 

mitprinted, and it ſhould be as in the crotches, or otherwiſe it 
mult be that Clare was a 4th perſon, and promiſed Clobery in 
conſideration of his delivering the wine at Gale's requeſt, and 
that action lay againſt Clare. ] 

44. In aiſumpſit by @ ſervant, ſhe counted that having ſerved 
the deſendant and his wife faithfully, he after his wife's death, 
in conſideration of the fervice done ts him and his wife, promiſed to pay 
her 135. 4d. It was objected that the conſideration 1s not 
good, becauſe it is not alleged that the at his requeſt ſerved him, 
and alſo that the promiſe was after the ſervice performed; but 
judgment was for the plaintiſti. Hutt, 84. Mich. 2 Car. Franklin 


v. Bradell. 


45. Aſſumpſit, &c. The plaintiff declared that on ſuch a day, 
&e. he fold fo much barley lo the defendant, part auheregf he delivered 
aminediare/y, and the reft by agreement he was te deliver afterwards, 
and afterwards en the fame day the defendant promifed to pay ſo much 
by ſuch a day. It was objected that the promite was after the 
ſale, and ſo being made upon a conſideration executed, it is not 
good; but per cur, it is good enough, being made on the ſame 
day, and no divifion thall be made thereof in this caſe. Lat. 150. 
Trin. 2 Car. Howlet's caſe. 

46. Caſe, for that in conſideration the father would ſurrender a co- 
pybold to the defendant, he promiſed to give to M. and S. his 2 daughters 
20 J. a-piece. M. alone brought act ian for 20 l. It was moved in 
arreſt of judgment, that the plaintiff had declared upon a joint 
promiſe which concerned both, and the action was brought by M. 
alone, whereas 5. ought to be joined ; but adjudged that they 


had diſtinct intereſts, and by conſequence the action 1s well 


brought by one of them. Sty. 461. Mich. 1655. Thomas's 


caſe. 
47. In aſſumpſit the plaintiff declared, that whereas the plain- 


tiff at his own charges had buried the de efendant's child, the defend- 


ant promiſed to pay him his charges; and though no requeſt was 
laid, judgment was given for the plaintitf, Raym. 260. cited by 
Mountague Ch. B. and Atkins B. as a caſc in 1656. in B. R. 
Church v. Church. 

48. In caſe the plaintiff counted, that for ſuch canſideration (which 
was not executory, but) executed, the defendant aſſumed, &c. The 
defendant traverſed the confideration executed. Upon demurrer it 
was agreed per cur. that a conſideration executed cannot be tra- 
yericd, and judgment was given for the Pn none coming for 


tlie 
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the defendant. Roll. Rep. 401. pl. 29. Trin. 14 Jac. B. R. 
Harris v. Ewer. | 

49. The count was for work and labour done for the defendant, 
but did nt ſuy that it was dane at the defendant's requeſt. The plain= 
tiff had judgment by nil dicit ; but upon error brought, this mat- 
ter was aſſigned; but adjornatur. 2 Barnard, Rep. in B. R. 
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Ibid. 71. 

S. C. argued 
again, and 
the Ch. J. 
and Page J. 
obſerved 


pl. 55. Mich. 5 Geo. 2. Hayes v. Warren. 88 


preſent action is not fir grids ſold and delivered, which would have been a much more favourable caſe 
for the plaintiff, becauſe by acceptance of the goods there ſeems to be an agreement to pay for them; 
but here the defendant might be no ways privy to the work at the time of doing it, and therefore thought 
the plaintiff could hardly recover; fed adjornatur. Ibid. 140. Paſch. 5 Geo. 2. S. C. argued 
again, and the court declared they took the rule of law to be, that no paſt conſideration is ſuthcient to 
ſepport a ſubſequent promiſe, unleſs there was either a requeſt of the party expreſs or implied at the 
time of performing the conſideration. Some acts, they faid, were of ſuch a natuie as that the law 
would imply a requeſt, as the being“ bail for one, curing one's child of a ſudden fickneſs, perform- 
ing the part of a ſervant, &c. and therefore in thoſe caſes they did allow that a ſubſequent promiſe 
might be well founded upon ſuch paſt confideration. They did agree hkewiſe, that where there was 
an exprels requeſt at the time of the paſt confideration's being performed, that might in all caſes be 

ſufficient to ſupport a ſubiquent promiſe. And therefore the Ch. J. ſaid, he could not agree the caſe 
cited out of + 3 Cro. 741. to be law; but in the prelent caſe the act done by the defendant was by 
no means of ſuch a nature as to be ſufficient for the law to create a requeſt upon it; and therefore an 
expreſs requeſt was neceſſary to have been laid. They ſaid then that they thought there was by no 
means an expreſs requeſt laid in this caſe, and however this declaration might be ſufficient after a 
verdict by the common law, they were of opinion that this was by no means ſo ſtrong a cate upon a 
judgment by nil dicit. They ſaid likewiſe that they thought this confideration muſt be a paſt one 
as laid in the declaration, by reaſon of the word (poſtea.) Accordingly they reveilcd the judgment, 


unleſs cauſe. | 
* Sce pl. 11. T Barker v. Hallifax. See pl. 24. 8 287 ] 


(R) Upon an Aſſumpſit. In what Caſes Action lies 


upon a collateral Promiſe. 


1. N action upon the 2 lies arainf? the executor, upon a * Cro. ]. 
P Os) 7 P . 
promiſe in nature of a debt, Mich. 4 Jac. B. R. between #7: Pl. 16. 


| . Mich. 2 
SIR MovrLE * Fincy AND RICHARDSON. Reſolved per curiam, fac. B. R. 


Paſch. 8 Jac. 1. in the exchequer chamber, between MEAxE AND Picher v. 
PeAacurR. Mich. 11 Jac. B. R. between + Cock AND THOROUGH- e 
GOOD, per curiam. ] | judged, and 
ſeems to be 
I. E. Yelv. 55. Fith v. Richardſon, ſeems to be S. C. 
+ See tit. Court, (C) pl. 6. S. C. 


[2. [S0] An action upon the caſe lies againſt an executor or * This was 


adminiſtrator, as well upon a collateral promiſe as where the pro- 
miſe is for a debt. Hill. 14 Jac. B. R. SMALL AND BOYER, ad- 
judged. My Rep. 14 Jac. + BERESFORD AND GOODROUSE, ad- 
judged. Paſch. 16 Car. B. between t BipwELL axnD CoTToN, 
per curiam. Paſch. 15 Car. B. R. between MasoN Axp THuks- 
BY, adjudged. Contra Mich. 4 Jac. B. R. SIX MortLE || FincH 
AND RIcHARDSON. Contra Hob. Rep. c. 278.] 


an action 
brought 
againſt exe- 
cutor on an 
aſſumpſit of 
the teſtator, 
that if he 
married his 
daughter, 
he promiſed 


to give ſo much with her as he had given to any one of his daughters. The plaintiff counted that he 
had given ſo much to one, and ſo much to another of his daughters, and that the marriage was had in 
his life-time, and requeſted payment. The court was clear of opinion that the acton well lies. 


3 Bulſt. 248. Mich. 14 Jac. S. C. 


＋ This likewiſe was upon a promiſe to give ſo much in marriage with a couſin, and the plaintiff in 
action brougiit by him againſt the executor, averred that he married her in the lite of the tettator 


and adjudged for the plaintiff, Roll. Rep. 433. pl. 29. Mich. 14 Jac. S. C. — Cra. J. 404 pl. 3» 
Y 3 : 


I rin. 


— 0. — ape a 4 — 


27 Attions lor Aſſumpſit.] 


Trin. 14 Tac. S. C. 23judged for the plaintiff 5; and upon error brought this judgment was affirmed. 
3 Bult. 228. S. C. adjudged for the plaintiff, See tit. Condition. (A. d) pl. 3. S. C. 
1 Hob. 2:6. pl. 279. Bidwell v. Catton, agreed that on a promiſe by teſtator to do a collateral act, 
as 0 bu ld 2 houſe, &c. an aſſumpfit will not lie againſt the executor. 
I See pl. 1. | 


D 2. As if man promiſes another, in conſideration that he u 
marry his daughter, to give him as much as he hath given or Shou, 
give with any of bis ether daughters, if after he gives ſuch a fur 
with another of his daughters, and dies, an action upon this aſ- 
ſumpſit lies againſt the adminiſtrator, notwithſtanding it be colla- 
teral. Hill. 14 Jac. B. R. per curiam, for coſts after nonſuit of 
the plaintiff. But Mich. 15 Jac. it was adjudged. ] 

Roll. Rep. [4- So if the promiſe be in conſideration [ &c. ] / leave fo much 
19 3. pl. 33. fe him at his death, as he ſhould leave to his wife, or any of his 
e ba children. My Rep. 13 Jac. SAUNDERS AND EASTERBY, adjudged; 
Ibid. 265, and Hill. 14 Jac. affirmed in the exchequer. ] 


39. S. C. 

— * and favs that the judgment was affirmed in the exchequer chamber, though it was objected 
that it ® was a collateral promite; and thererore not maintainable againſt the executor, But the court 
held that there was no difference between a collateral promiſe and another promiſe. Cro. J. 417. 
pl. 7. S. C. in the exchequer chamber, and ſays that all the juſtices and barons (beſide Tanfield Ch. B. 
who doubted thereof) held that the action well lies againſt the executor, as well for this collateral pro- 
miſe as for a debt. But Tanfield ſaid, that it had often been adjudged, that upon ſuch a collateral 
promiſe the executor is not chargeadle. ¶ At the end of the report there is a] note | added, that] Hox- 
| wel! clerk ct the errors faid, that once they were all of an opinion to reverſe the ſaid judgment. 
Roll. Rep. 433. pl. 29. Arg. Mich. 14 Jac. cites S. C. and ſays it was adjudged in B. R. that the 
action lay againit the executors, but in error in the exchequer it was the opinion of all the court, that 
it does not lie againſt the executor; but it is not yet reverſed. 2 Bulſt. 236. Arg. cites S. C. 
and ſays, that a certificate of the clerks was ſhewed, that the opinion of the judges in the exchequer 
chamber was contrary to the judgment given in B. R. but that the ſame judgment was not reverled, 
Cro. J. 40 5. pl. 3. cites S. C. and ſays that no judgment was given in the exchequer chamber, be- 
cauſe the party died. Jenk. 336. pl. So. S. C. fays it was adjudged and affirmed in error, 
but that this judgment is agaiaſt former opi::ions tor a collateral promiſe not broke in the l ſe of the 
te ſtator. 

[288 ] | 
Rod. Rep. ſ5. So if the promiſe be in conſideration of marriage, 7» pay / 


355: Pl. "4 much at the marriage, and fo much for the marriage-dinner, and fo 
ac. S. C. much at his death, My Rep. 14 Jac; BErIsrORD AND GoopROUSE, 
ut f. F. adjudpged.] | 


does not ap- : : 8 
pear.— S. C. & S. P. Ibid. 423. pl. 29. adjudged. Cro, J. 404. pl. 3. Berisford v. 
Woodroff, S. C. but S. P. docs not appear as to the marriage-dinner, or pay ment at his death. 


3 Bulſt. 235. S. C. as to the marriage- portion, adjudged accordingly. 


F. If A. buys goods of B. and becauſe B. diſtruſts the payment 
of A. J. S. promiſes that if A. does not pay him at ſuch a day, he 
himſelf wil] pay it. J. S. dies, and the money is not paid at the 
day; the executors of J. S. may be charged in an action upon 
the promiſe, though it be collateral. Hill. 38 Eliz. between 
SAYMOND AND GENT, adjudged. ] | 
Hob. 2117. [/. Inan action upon the caſe againſt an executor, if he declares that 
= 279 whereas he had ſued an action againſt B. rhe 7eflator of the defend- 
Judged ac- ant, B. in conſideration that the defendant would forbear to proſecute 
cordingly.— the ſaid writ further againſt him, did promiſe to pay 50 l. to the 
"IPC . Plaintiff, the action lies againſt the executor upon his promiſe, be- 
1 . , cauſe this is not collateral, for that an action of debt would have 
lain againſt the teſtator upon this promiſe. Hob. Rep. c. 278. 


between BEDWELL AND CorTToNn, adjudged.] | 
11 | | 8, If 
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8. If an executor promiſes to pay a debt when he has not aſſets, no 
action on the caſe lies againſt him upon ſuch promiſe ; but con- 


trary if he has aſſets. Note, it was ſo ſaid by the juſtices. 3 Le. 
67. pl. 101. Hill. 19 Eliz. B. R. in cafe of Hodgſon v. Maynard. 
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It was faid 
by Serjeant 
Goodfellow, 
Freem. Rep. 
125. that if 
a ſtrarger 


promiſed, in conſideration a creditor would forbear the executor, that be awculd Fay, it ought to appear in 


tuch caſe, that the executor had aſſets. But the reporter ſays quære. 


Allumpſit, in conſideration 


toe teſiator was indebted t9 Vim, the executor fpremijed to pay. Reſolved, it was nv good conſideration, 
without awerment of afſ-ts, or that he was commencing a ſuit, &c. for if this action would lie, it 


would ciiatge him out of his own eſtate. 


9. But it was held, that if an Heir has nothing by deſcent, an 
action on the caſe will not lie againſt him upon ſuch a promiſe. 


3 Le. 67. pl. 101. Hill. 19 Eliz. in caſe of Hodgſon v. May- 
nard, | 


10. Aſſumpſit, upon a promiſe made to the feme dum ſola, on a 
communication between J. B. the plaintiff's father and the de- 
fendant, couſin of R. the plaintiff, and the ſaid feme when ſole, 
of a marriage between the plaintiffs ; and that the ſaid J. B. pro- 
miſed the feme, if the marriage did take effect, he would affure 
to them ſuch lands; and the defendant then promiſed her, that if 
J. B. did not perform his promiſe, he would give her 1001. Af- 
ter verdict for the plaintiff, it was moved, that the conſideration 
was not ſufficient; tor that the feme was a mere“ ſtranger to the 
defendant. But 2: * for the plaintiit, and affirmed in error. 
Cro. E. 63. pl. 9. Mich. 29 & 3o Eliz. Brown v. Garborough. 


11. The plaintiff declared, that the defendant, in confederation 


that the plaintiff's father had employed his ſervice about the bu ineſs of 


the defendant's teflater, to the teflator's great profit, and in conjidera- 
tion of love and affection that the tetator bore to the plaintiff, promijed 
fo give him 100 I. Per cur. the conſideration here was paſt and 
executed before the promiſe made, and nothing is done by the 
ſon. Judgment againſt the plaintiff, 2 Le. 30. pl. 35. Trin. 
30 Eliz. B. R. Hartford v. Gardiner. 

12. Aſſumpſit, in conſideration that the plaintiff gave to J. S. 3 5. 
fer every hog well maſted. The defendant promiſed they ſhould be well 
fatted, and re- delivered; and ſays, that he delivered 150 hogs to 
J. S. but 50 of them were not re-delivered. Wray and Clench 
held, that the promiſe being at the time of the communication, it 
was a good conſideration, though the detendant had no benefit 
by the promiſe; but Gawdy e contra. Cro. E. 137. pl. 11, 
Trin. 31 Eliz. B. R. Kirkby v. Cole. 

13. Aſſumpſit, for that the ſen being indebted by obligation to the 
plaintiff, the father, in conſideration that he would give him a longer 
day, promiſed to pay the money. This was held a good conſidera- 
tion, and the plaintiff had judgment. Cro. E. 283. pl. 5. Trin. 


34 Eliz. B. R. But it is added, nota, this judgment was re- 


verſed in the exchequer chamber, for that it was no conſideration. 


Trin. 37 Eliz. Pyers v. Turner. 
— 0 1 4 14. The 


Freem. Rep. 409. pl. 537. Trin. 1675. Browne's caſe. 


See Freem. 
Rep. 125. 
pl. 147. 
Mich. 
1673. Por- 
ter v. Bille. 


Goldſb. 94. 
pl. Ys 4. Co 
and per cur. 
the words 
of the de- 
claration be - 
ing in con- 
ſideratione 
præmiſſo- 
rum, is co 
be intended 
in conli- 
deration of 
the marri- 
age, as 


well as of the retuſal of the father. 
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accordingly, 
and reported 
in much the 
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14. The plaintiff declares, that one L. was indebted in ſuch a 
ſum, and for the payment thereof hath delivered to the plaintiff 
diverſe goods of the ſaid L. The defendant, in confideration that 
the plaintiff would deliver to the defendant the ſaid goods, pro- 
mites to pay the plaintiff the money due from L. And exception 
was taken to the declaration, for that the certainty of the goods 

were not exprefled, and for that the conſideration was but colla- 

teral. Another exception, for that the plaintiff might grant the 

goods over; but the court held the contrary ; and judgment for 

the plaintiff, Brownl. 3. Mich. 6 Jac. Rot. 308. Morſe v. 
Canham. 

Rep. 86. 15. An executor brought an action upon the caſe againſt an 

Funn executor upon a promiſe made by the te/tator of the defendant to pay 


ry c. à debt caving by him. Adjudged the action was maintainable, be- 


and judg- Cauſe the teſtator in that action could not wage his law. Re- 


ment u. ſolved, that the plaintiff needs not aver that the defendant had 
firmed ac- 


cordingly. aſſets to pay legacies. Cro. J. 293. pl. 13. Mich. g Jac. in the 
— Brownl. exchequer chamber. And judgment given in B. R. was aflirmed. 


. PUX- Legatt v. Pinchon. 
CON v. | 

LrGATE, S. C. adjudged, and affirmed in error accordingly. =— Jenk. 290. pl. 28. S. C.— 
S. C. cited by the Ch. J. as adjudged 10 Rep. 77. a. b. See Pam. 522. Paſch. 4 Car. 
B. R. Spade v. Barker. ö 


16. The defendant ſaid to the plaintiff, marry Jane S. and J 
ab give 5 1007, It was objected, that this is no coniideration, 
becauſe the defendant has ud benefit by it; but by Coke Ch. J. 
though he has no benefit, yet if the plaintiff has prejudice, it is 
good; and perhaps the plaintiff might have married another with 
a greater portion, Judgment tor the plaintiff, Roll. Rep. 61. 
pl. 4. Mich. 12 Jac. B. R. Freeman v. Freeman. 
Roll. Rep. 17. The defendant, in conſideration that M. avould take the 
67. S. P. plaintiff to huſband, promiſed to make a jointure of ſuch land upon her 
wo = for her life. Per tot. cur. this is a good conſideration to raiſe the 
ace bean promiſe. 2 Bulſt. 269. Mich. 12 Jac. Freeman v. Freeman. 
[ 290 ] „18. A. the huſband was indebted to H. in 81. 10 8. for beer, and 
| died. H. demanded the money of M. the widow, who in conſi- 
deration that H. would ſerve her with beer, promiſed payment of the 
81. 10s. and for the reſt of the beer at ſuch a day. H. did de- 
liver beer to her, &c. The whole court held this a good aſſump- 
ſit and conſideration ; for they ſaid the forbearance would be a 
good conſideration of itfelf. Godb. 202. pl. 290. Mich. 11 Jac, 
C. B. Hatch v. Capel. - 
S. C. cited 19. An aſſumpſit 4% the ſervant for the maſter, is good to the 
Arg. Show- maſter; per Dodderidge J. Godb. 261. Trin. 21 Jac. in pl. 45 3. 
99. 20. In caſe again/t an executor, the count was F a promiſe by 
teftator to deliver certain goods in his poſſeſſion to the plaintiff upon re- 
queſt, It was objected, that the teſtator's promiſe was, that him- 
ſelf would deliver the goods, and not that his executor ſhould, 
and that he would do it on requeſt ; but no requeſt appears to 
have been made to the teſtator. But per Roll Ch. J. an execu- 
tor 
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tor may be charged on a collateral promiſe, if there was a breach 
of it in teſator's life-time, and the requeſt here is good, and goes 
to all. And judgment for the plaintiff, niſi, &c. Sty. 158. 
Mich. 1649. Chriſtopher v. How. _ 

21. F. indebted to the plaintiff, appointed the defendant, who awas 5 
then his receiver, to pay it out of his rents due at Martin-maſs next. MG. 
The defendant promiſed, that if the plaintiff would give him time he S. C. ad- 
2b, pay it within a month after Martin-maſs. It was moved in gr gy 
arreſt of judgment, that it did not appear that the defendant had tif E 3 
received any rent due at Martin- maſs, and that the appointment ing alleged 
was to pay it out of the rents due at that time. But the court erer ee 
held, that after promiſe to pay it upon forbearance, it ſhall be ceptor, it 


intended; and gave judgment for the plaintiff, 2 Lev. 20. Mich. ſhall be in- 


Avi | tended after 
23 Car. 2. B. R. Daviſon v. Heſlop. — 
5 that he had effects. S. C. cited Freem. Rep. 464. in pl. 63 5. 


22. The defendant being an executer, in confideration the plaintiff 3 Keb. 336. 
evoruld account with him, promiſed to pay him what ſhould be found Pl: 41. Trin. 

. a . 26 Car. 2. 
ring to him from the teſtator. This was held a good conſidera- B. R. : 
tion, though he had no aſſets, becauſe here was an act done, viz. Smith v. 


accounting at the plaintiff's [defendant's] requeſt. Freem. Rep. 5 


1 ; 1 : - © „e. d 
464. in pl. 635. cites Trin. 24 Car. 2. Smith v. Hawkins. ; ooh 
| | for the de- 
fendant, niſi. 3 Keb. 417. pl. . Hill. 26 Car. 2 B. R. S. 2 and becauſe it Was after 


verdict, judgment in C. B. was affirmed in error. 


23. Defendant being executor to a debtor of the plaintiff, pro- 3 Keb. 710. 
miſed that if he took upon him the adminiſtration, he would pay him his f . 48. Day 


k . f v. G , 
debt ; this was held no conſideration. Freem. Rep. 434. Mich. s. 8 
1676. B. R. Day V. Caw dry. | Judged 
: againſt the 
plaintiff. 


24. The plaintiff counted, that in confederation he, at the requeſt 1 Salk. 2. 


the defendant, did undertake that the ſaid J. S. ſhould re-deliver pw” 5 pa 
him to the plaintiff ; and that he let him his gelding accordingly, fays, that 
but that J. S. never did re-deliver the ſame. Adjudged that this Pen con. 

f : $ ference with 
was a collateral undertaking for the act of another; and therefore te other 
void by the ſtatute of frauds, by its not being in writing, as the judges, they 


; . r - had great 
— requires. 3 valk. 15. Mich. 3 Ann. Bourkmire v. Dar- — 
nell. | 


there was 

15 Fx great vari- 
ety of opinions; and many thought it out of the ſtatute, becauſe the horſe was let out wholly upon 

the credit of the defendant ; but the judges of B. R. were unanimouſly agreed, that it was within 

the ſtatute ; for it is an undertaking for the act, and to make good the default of another. 


(S) What ſhall be a good Aſſumpſit for Default of 291 
Certainty. [And Pleadings. ] hh 


[1. IF a man promiſes another, in confederation that he will afſign (U) l. 39. 
to him à certain term to pay him 101, this is a good aſſump- S. C. but 

fit, though the time of the aſſignment and the payment be not ap- 5: P. does 
pointed ; — 


x we * 
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fainted; for the 101. ſhall be paid in a convenient time after the 
| aſſigument, which alſo muſt be made in convenient time; and 
pam. he ſhall not have time during his life. Mich. 14 Jac. at Ser- 
Fol. :5. jeant's inn, between BARN ARD“ AND S1MoNn adjudged, and the 
w—— judgment affirmed contra to the opinion of Altham.] | 
See (U) pl. [2. If A. be indebted to B. for certain things to him fold, and C. 
49. S. C. comes to B. and promiſes him, that if A. would not pay him the 
money, that then he himſelf wweould pay it, an action upon the caſe 
hes for B. againſt C. upon this promiſe, if A. docs not pay the 
money within a convenient time; for ſo ſhall the promiſe be 
taken, viz. if A. does not pay it in a convenient time, that then 
he will pay it. Mich. 42 & 43 Eliz. B. R. between SADLER 
Ax D Hawk Es adjudged; and that the declaration fo generally laid, 
was good alſo.] 
8 ; 3. If a man declares upon a promiſe againſt an adminiſtrator, 
488. Gas- that the zefatcy wvas indebted to him in 10 l. by obligation, and 
DINER V died, and the defendant being his adminiſtrator in confideratione 
S. C. ber premifſerum, and that the plaintiff would ſpare him till ſuch a cer- 
Kares it as tain time after, he would pay bim the debt; and avers that he 
mans $1 for ered bim till the time, and the defendant had not paid him, &c. 
— ans though he did tf ſay that he would ſpare him the debt, or to ſue him, 
held, that yet it ſhall be ſo intended; and therefore the conſideration is 
Pr ee good, Hill. 22 Jac. B. R. betwe-n GaRDINER, axD FENNER 
tznded fe- and his wife, adminiſtrators of one Baud, per curiam.] 


cundum 
ſubjectam materiam, and cannot be otherwiſe intended than of the debt. Another exception was, that 


he averred that he ſpared, but did not ſhew how; ſed non allocatur, becauſe a negative; and by 
Doderiage J. iſſue ſhall not be taken whether he ſpared or not, but the defendant mutt ſhew how he 


kas ſued. 


tivatios LA. In an action upon the caſe upon a promiſe by A. againſt 
the declarz- B. if the plaintiff declares, that in confederation that he /old and de- 
tha dhe ge. Iivered to the defendant a fteer for 535. 4 d. the defendant ſuper ſe 
fendant was afſumpſit, and to the ſaid B. faithfully promiſed to pay the ſaid 538. 
indebted to 4 d. upon requeſt, though by the words B. aſſumes and promiſes 
him in % 7 himſelf, and not to the plaintiff, yet this is a good promiſe to 


uch, 3 a 
which the the plaintiff. Hill. 8 Car. B. R. between LopyMax AND SAUN- | 


#forelaid A. HERS, per curiam. Adjudged in writ of error, this being moved 


e brag for error. Intratur Paſch. 8 Car. B. R. Rot. 245. and the judg- 
plain- de 
Uf pro- ment given in B. affirmed. ] 


mi ſed to 
pay; and fo it is that the plaintiff aſſumed to pay the plaintiff. The court ſaid, that it being after 


verdict, they would amend the name, he having well declared, that the detendant was indebted to 
him. Sid. 306. pl. 13. Mich, 18 Car. 2. B. R. Bedford v. Uffi ngton. 

[292] | 

S. P. for [5. If A. promiſes B. in conſideration B. will permit him to have 
eee certain ſheep at foldage in certain land, that he zb pay to B. as much 
ſe-rs to be as he ſhould deſerve, and avers, that he deſerved ſo much, this is not 
admired, good to have as much as he ſhould deſerve for ſuch things, be- 
that cben cCauſe it is but in nature of a treſpaſs, and not like a taylor, or 


lies, excep- : ade 
tions being * ſuch like. Trin. 10 Car. B. R. between Murrox axb Bon- 


taken to the Town, Adjudged per curiam, in a writ of error upon a judgment 
es in an inferior court in the town of Northampton; and the judg- 
| | ment. 


GY. 
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ment there given, reverſed accordingly ; which ſeems not to be 
law.] 


[6. If A. is indebted to B. in 101. and thereupon C. promiſes 
B. in conſideration that he wil! ferbear A. till ſuch a day, if A. 
does not pay him the faid day he himſclf auill pay him the fame day, 
this is a good promiſe, upon which B. may have an action againſt 
C. for though A. had the whole day to pay it, and fo impoſſible 
for C. to pay it the fame day, if he did not pay it, yet the /ub- 
{tance of the promiſe is fe pay, and the time limited being impoſſible, 
is void, and then it ought to be paid upon requeſt, Mich. 10 Car. 
B. R. between RowLANDSON AND S1ziPS0N, Adjudged per cu- 
riam, in a writ of error upon a judgment in Durham, and the 
judgment athrmed accordingly. Intratur Hill. 9 Car. Rot. 201. 

7. If the plaintiff declares that the de:endant, in conjederation 
that he was indebted te the plaintiff in divers ſums of money, promiſed 
to pay him 1001. it is not good for the uncertainty z per Wray. 
2 Le. 30. Trin. 30 Eliz. B. R. in pl. 35. 

8. Aflumpſit, to pay V much as would content him, and held 
good. Le. 123. pl. 167. Paſch. 30 Eliz. B. R. Dellaby v. Haſſels. 

9. Aflumplit, &c. in conſideratian the plaintiff auould make the 
defendant a leaſe of ſuch lands, he promiſed to pay 20 1. and alleged 
in facto, that he had made him a leaſe for 5 years. It was moved 
in arreſt of judgment, that the plaintiff had not performed the 
conſideration ; for he being to make a leaſe, &c. it ſhall be in- 
tended a leaſe for life, which he had not made; but per cur. 
the promiſe being general to make a leaſe, it may as well be in- 
tended a leafe at wil! as for life, which leaſe he might determine as 
ſoon as he made it, and it is no conſideration to ground an action 
upon; and judgment was ſtayed. Cro. Eliz. 566. pl. 30. Paſch. 
39 Eliz. C. B. Fereby v. Lurkin. 


10. Aſſumpſit; whereas the plaintiff was in zreaty with the de- 
fendant to buy 2 fait oxen, and promiſed 10 pay for them infra breve 
tempus 171, The defendant thereupon promiſed to deliver them 
to him, and alleged, that within 14 days he paid him 9 l. and was 
ready to have paid the reſidue, and that the defendant delivered him 
one of the oxen, but would not deliver the other. The whole court 
held the promiſe to pay infra breve tempus uncertain, and no 
conſideration at all; and the defendant is not bound to keep his 
oxen for him, and his offering to pay within 14 days is not ma- 
terial; and judgment for the defendant. Cro. J. 250. Mich. 
8 Jac. B. R. Toulhurit v. Brickenden. | 

10. Aſſumpſit, confederation the plaintif would marry his 
daughter, he promiſed to give her a child's part, and as much at his 
death as to any of his children, excepting his elde ſon ; and ſhewed 
that a younger ſon had 1001. Reſolved, that the promiſe of a 
child's part was uncertain, but it being as much as to any of his 
children, and then ſhewing his younger ſon had 1001. this 

| Was 
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2 Roll. Rep. 
435. Trin. 
21 Jace 


B. R. King v. Stephens.—S. P. admitted Hob. 5. in pl. 9. 


Noy 6s. 
Feerby v. 
Lorkings, 
S. C. that 
Beamond 
and Walmſ. 
ley held, 
that it ought 
ty be a leaſe 
for life ; but 
Anderſon 

e contra. 


Bulft. 91. 
Bricken- 
dell's caſe, 
S. C. ad- 
judged ac- 
cordinglys 


2 Roll. Rep. 
104. Anon. 
S. C. . 
ſolved ac- 
cordingly. 
And per 
Mountague 


Ch. J. it 2 


* 293 


e7izen ef 
Leng n re- 
r e his 
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was certain enough. And judgment for the plaintiff. Poph. 148. 
Trin. 17 Jac. B. R. Silveſter's caſe. | 


daughtet's huſband to give her a chi/d's porticn, it is good; for by the cuſtom of London the evidence 
detween the wite and the children is certain enough, and known how much every child ſhall have, 


Keb. 56. 
pl. 17 and 
6 5. pl. 34. 
Walcat v. 
Tappin, 

S. P. CX 
act. 


Keb. 776. 
pl- I 5. 
Mich. 16 
Car. 2. 

B. R. Pal- 
fry v. Flees, 
S. C. fays, 
the court 
held, that 
the defend 
ant ought 
to have 
given 2 
bond, and 
the ſum 
may be re- 
duced to a 
certainty, 


12. The defendant, in conſideration that plaintiff would marry 
daughter, promeſed to pay bim 20 French pieces towards the wed- 
ding-dinner. The plaintiff counted, that the 20 French pieces 
amounted to * 6]. Englith money. Exception was taken that this 
is not 20 French crowns ; for there may be other pieces. Sed 
non allocatur; for French crowns are the common coin of France, 
and known here, and it ſhall be intended according to our uſual 
ſpeech, Cro. C. 194. pl. 5. Trin. 6 Car. B. K. Poynter v. 
Poynter. | | 

13. The defendant promiſed the plaintiff 4% give her lool. on 
the day of her marriage, and intereſt for it in the mean time. After 
a verdict, it was objected, that it is uncertain what was meant 
by the word { intereſt ). It is true, ſome ſtatutes mention intereſt, 


but none approve it; but per tot. cur. the plaintiff had judgment. 


2 Sid. 116. Mich. 1658. B. R. Cook v. Oliver. 

14. Aſſumpſit, &c. in corfideration of 20s. the defendant pro- 
miſed to pay the plaintiff 201. if Cha. Stuart ſhould be king of Eng- 
land within 12 months next following (he being then in exile). 
It was moved, that here was no conſideration, becauſe at the 
time of the promiſe Cha. Stuart was king of England. But the 
court held the conſideration good; for the words are to be taken 
according to the ſubject matter, the king being at that time out 
of poſſeſſion; and the promiſe mult be intended to pay, &c. if 
he be in poſſeſſion within the 12 months. 1 Lev. 33. Paſch. 
13 Car. 2. B. R. Andrews v. Herne. | 

15. Plaintiff declared of a communication between the plaintiff 
and defendant, concerning the bark of certain weed ; and that there- 
upon it was agreed, that the defendant ſhould give to the plaintiff 25. 
per ſcame for all the bark of ſuch woods as the plaintiffs ſhould 
cut, and that thereupon the defendant promiſed to have ready ſuch a 
day articles purporting the agreement, and an obligation for per form- 
ance thereof, without ſaying in avhat ſum, &c. The declaration is 
not good for that reaſon, and a certain ſum cannot be intended, 
becauſe the number of ſeams are altogether uncertain ; but the 
juſtices held, that this being after verdict upon general iſſue, was 
cured, but if it had been upon demurrer or ſpecial iſſue, it had 
been naught. Sid. 270. pl. 25. Trin. 17 Car. 2. B. R. Pleaſe 
v. Palfry. f 5 | 


according to the value of the book [bark] and ſhould not have pleaded non aſſumpſit. 


Actions [of Aſſumpſit.] 


What will be a good Conſideration to main- 


(T) \ 
Huw what ſhall 


tain an Action [ againſt Lan. | 
be ſaid againſt Law. ] 


[1. JF the conſideration of an aſſumpſit 7 the attorney of the plain- 
tiff in an action after judgment, when, his warrant of attor- 
ney is determined, be that he ſhall acknowledge ſatisfaction of the ? 
judgment, this is not ſufficient to maintain an action upon the 
caſe, becauſe it is againſt law. for him to acknowledge ſatisfac- 
tion after the warrant determined, without the conſent of the 
Hs himſelf, My Rep. 14 Jac. PavN aGainsST CHUTE.) 


[2. If a man for money given promiſes to ſerve certain proceſs, this 
is not a good conſideration, becauſe it is againſt law; tor it is 
extortion. My Rep. 13 Jac. SHERLY AGAINST PARKER. Ad- 
judged, for this is SE in the ſheriff to take it; and there- 
fore unlawful in * the giver of it. Contra Hill. 10 Jac. B. between 


BooTHBY AND ALORT. J 
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Roll. Rep. 
395. Fl. 19. 
2, but 
not — 
ed. See 
tit. Attor- 


and the 
notes there. 


Roll. Rep. 
313. pl. 24. 
Sherley v. 
Parker, 

S. C. ad- 
judged ac- 
cordingly; 
for by Coke 
Ch. . it is 


contrary to the ſtatute of W. 1. [3 E. 1. cap. 26. ] for the ſheriff to take morey for ſerving procets; 
and by Dodderidge, if it be uniawrul in the ſheriff to take the money, it is unlawful in the plaintiff to 


give it to him.. C. cited Co. Litt, 368. b. 


(3. If an executer ſues execution by elegit, and B. a flranger, 2s 
a friend to the executor, in conſideration that the ſerif ab? exe- 
cute the ſaid elegit forthwith, and of 6d. 10 him paid by the ſheriff, 
promiſes to pay him 601. upon which the ſheriff executes the writ 3 
yet no action lies, becauſe the conſideration is againit the law; 
for the ſheriff ought to do his duty without reward, and his 60 J 
is not any diſcharge of the fees due to the fher i * by the ta tute, * 

wen by a ſtranger, and not expreſſed for them. Mich. 3 Jac. 
B. between Bnipcnꝝ axb CAGE. Adjudged, ] | 


unlawful. Wherefore it was ; adjudged for the defendant. 
the plaintiff nil capiat per breve by the ſtatute 32 [23] H. 6. which avoids it. 


[q. If a man brings a copies, which he has againſt A. 70 the 
Pperiſt, and prays him that he will make J. S. his ſpecial bailiff, and 
promiſes him, if he will make him his ſpecial bailiff, that if J. 5. 
[A.] eſcapes from the bailiff, that he vill bring no action for the 
eſcape againſt him, this is an aſſumpſit upon which an action 
lies, if he brings any action for the eſcape againſt the ſheriff. 
Paſch. 32 Eliz. B. R. between PAUMER AND SMALBROOKE, ad- 
judged ; and 34 Eliz. the ſame caſe affirmed in a writ of error; 
and there in 32 Eliz. ſaid, that it was fo adjudged Trin. 32 Eliz. 
B. R. between SHOOLBROOKE AND OSELMAN.}] 


Eliz. B. R. the S. C. in totidem verbis. 
v. SMALLBROOKF, adjudged for the plaintiff. Cro. E. 
B. R. adjudged for the plaintiff. Cro. E. 271. pl. 2. Lig. ] Hill. 34 Liz 
chamber, S. C. and the judgment was affir med. 
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Cro. J. 
10 3. pl. 38. 
S. E. nad 
by War- 
burton ]. 
the giving 
of bd. is no 
ſufficient 
conſidera- 
tion, being 
joined with 
the other 
which is 


Noy 117. S. C. and judgment that 


Le. 132. pl. 
180. Trin. 
30 Eliz. 
B. R. Pal- 
mer v. | 
mal- 

brooke, 
8. C. ad. 
judged for 
the plain- 
tiff. 
8 Le. 227. 
pl. 305. 
Hill. 31 


Ow. 97. S. C. by the name of DARRNIDGEc OUT 
178. pl. 9. S. C. Paſch. 32 Elia. 
7. in the exchequer- 


T3. It 


5 > 8 l + 
* apr LENT ATED — Ds ng; hs. 4 
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Noy 76. 
Bagſhaw Vo 
Salter, S. C. 
that it is 
void by the 
43 [23] H. 
6. and judg - 
ment ac- 
cordingly. 


Actions [of Aſſumpſit.] 


Cs. If A. be ourlaabed at the ſuit of B. upon a proceſs for debt, 
and promiſes, in conſideration that C. a ſtranger, will arreſt A. upon 
a capias utlagatum upon this outlawry, that he will pay him 40 -. 


this is no good conſideration to have an action, though he ſhews 


in his declaration that he vas after made a ſpecial bailiff to the ſlie- 


Tiff to arreſt him thereupon, by a warrant to him directed; for 
this is extortion, and the ſneriff might by ſuch means extort ſrom 


pl. 4 7 4 the ſubject great fees for the doing his duty. Mich. 22 Jac. 
dow v. Sal- B. R. between Fal DOE AND SALTER, per curiam, in arreſt; 
ter, 5. C. and after Paſch. 1 Car. this being moved again, it was adjudged 
— per totam curiam againſt the plaintiff, becauſe the bailiff is the 
for a pro- officer of the ſheriff and his ſervant. This is entered, Trin. 
neren 22 Jac. B. R. Rot.] 


his officers to give what was not a due fee was extortion. Lat. 54. Batho v. Salter, S. C. ad- 


judged for the plaintiff. 


But an aſſumpſit made t 4 firarger to go and belp the ſherif to make 


execution, is good, and an aſſumpfit lies. Noy 76. cites it as vouched and agreed in one Audlen 


caſe. 
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FS. P. ſo 
being for 2 
certam t N, 
but not to 
ule a trade 


erally, is 
— good. 
2 Bulſt. 


136. Mich. 


11. 


— — 
( ) Fol. 9. 


— 
Jac. Rogers 
Y. Parry. 


Lat. 56. S. P. agreed by Jones and Doderidge J. but Crew Ch. J. doubted. 


er If A. Beeps a mercer's ſbep in a town, and B. comes there, 
and will ſet up ſhop, and takes all the braided ware of A. at a cer- 
tain price, and in confideration theregf A. promiſes B. not to keep any 


mercer's ſhop after within the ſaid ton, this is a good conſidera- 


tion to maintain an action upon the cafe, if he after keeps a ſhop 
there: for the reſtraint of his trade is but in * one place, and every 
$ man may for a conſideration fell the liberty that the law gives 
him; but otherwiſe it is where the reſtraint is by compulſion, as 
by by-lawvs, (as it ſeems + it was 2 H. 5.) Mich. 18 Jac. B. R 
between + JOLLIFFE anD BROAD, adjudged per curiam, contra 
to the opinion of Haughton. Mich. 19 Jac. This judgment 
was aſhrmed upon a writ of error in the exchequer-chamber. 
Trin. 24 Car. B. R. between || GossE AND PRAGNEL, adjudged 
in a writ of error upon a judgment in bank, where it was ſo 


adjudged alſo, where the promiſe was in confederation of a mar- 


riage of the plaintiff with the daughter of the defendant, who made 
the promiſe. Intratur Paſch. 24 Car. Rot. 217.] 


* 
he had cauſed the roll to be ſearched, and the caſe is wrong reported in Bulft. 136. For that the re- 
ſolution of the judges was not grounded upon its being a particular reftraint, but upon its being a par- 
txcular reſtraint wwith a corfideration, and that the ſtreſs lies on thoſe words, though as they ſtand in the 
book do not ſeem material, Wms. s Rep. 186. Hill. 1711. B. R. Mitchel v. Reynolds. 

? S. C. adjudged; but if the reſtraint had been general, or upon a coerſion, or without a conſiders- 
tion, it would be otherwiſe. Noy 98. by the name of Jellict v. Broad. Affirmed in error by 
all the juſtices, except Tanfield, who ſaid nothing againſt it. Jo. 13. S. C. —Affirmed in the ex- 
chequer by ali the juſtices, Mich. 19 Jac. Cro. J. 597. 8. C. S. C. adjudged by all the 
Juſtices, but Haughton contra. 2 Roll 203. Jollic v. Broad. | 

Master takes obligation of an apprentice net to exerciſe bis craft within the ſame tiaur in 4 years. 
Action lies not for ufing the craft within the 4 years. Mo. 115. pl. 259. Patch. 20 Eliz. Anon, 
— 8. P. Mich. 43 & 44 Eliz. C. B. Ow. 143. Claygate v. Batchelor. —S. P. as to uſing 
Lis trade in the ſame place, and the bond adjudged void ; but a difference taken between a bond and a 
g$7omije. Mar. 141. Faſch. 18 Car. B. R. Barrow v. Wood, Same difference taken Mich. 
1 Jac. 2. C. B. 3 Lev. 241. Clerk v. the Taylors of Exeter. S. P. Mich. 29 Eliz. Mo. 242. 
pl. 579. Anon.——3 Le. 217. pl. 288. Mich. 30 Eliz. S. C. by the name of the Blackſmith's 
caſe 


A general reſtraint makes the bond void ; and fo as to a particular place, unleſs there be a cenſ- 
dera ian; but a confideration will make it good. Allen. 67. Trin. 24 Car, B. R. Prugnell v. Goſſe. 
——And Cites it as a3) udgts it Froward's caſe.— 8. P. by Roll Ch. J. Sty. 111. Irin. 24 Car. 
Pragrell v. Gott. | 5 

. 8. .* 
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S. P. mar. 77. Trin. 16 Car. C. B. but if one be bound that be a not uſe bis trade, 
bond. Anon. -Ser tit. Trade (F) per totum. 


7. If A. and B. play at tables, and thereupon in conſideration 
the plaintiff promiſes to give his mare to the defendant, if he wins five 


games at tables, the defendant promiſes to pay 5, I. to the plaintiff if 


he wins five games, this is a good conſideration, by reaſon of the 
hazard, though this is no lawful game for every perſon. Mich. 
9 Car. B. R. between SUTTON AND JoxEs, per curiam. Intratur 
Mich. 9 Rot.) 

[8. In an action upon the caſe, if the plaintiff declares that 
whereas he, at the requeff of the defendant, ſolicited and proſe- 
cuted a ſuit in B. R. in treſpaſs, in 4which the defendant was plain- 
64 againſt B. the defendant promiſed te pay the now plaintiff 100 I. 
this is a good conſideration, and not againſt the law; for it is 
lawſul for a man to be a ſolicitor upon a ſpecial retainer, if it be 
not for maintenance. Hob. Rep. 93. between WoRTHINGTON 
AND GarsTON, Mich. 22 & 23 Eliz. Rot. 378.] 

[o. If A. makes a leaſe to B. and the Ie covenants to pay quit- 
rents, and to repair, and B. together with C. at the requeſt of B. 
enter into an obligation of 1000 l. jeintly and ſeverally, to A. for the 
perfermance of the covenant, and after the gut-rents are behind, 
and the houſe is not repaired, whereupon A. arre/s C. upon the 
obligation, and thereupsn C. pays all the arrears, ſcil. 331. and 
promiſes to repair the houſe before a certain day after, and in 
conſideration thereof A. promiſes to C. to ſue B. upon the ſaid obli- 
gation, and to pay to him ſo much as he ſhould recover upon the ſaid 
obligation, or ſhould have by compoſition with B. and after ſues B. and 
compounds for 34 1. an ation upon the caſe lies for C. againſt A. 
upon this “ promiſe; for it is not maintenance in C. for all that he 
did and paid ought to have been performed by B. himſelf, who 
was the principal. Trin. 19 Jac. B. R. between Morris axp 
BaDGER, adjudged ; this being moved in arreſt of judgment. ] 

Lo. If A. promiſes B. an attorney of B. that in conſideration 
that he will ſolicit a ſuit which J. S. has in chancery, that he will 
give him 3 J. 4d. every term, this conſideration is not againſt 
law ; for an attorney in one court may be a particular folicitor in 
another court; but not a general one. Mich. 12 Jac. between 
LEACH AND PENTON, per Curiam. ] 


B. R. Tuusszy v. WanREX. All the court conceived that an attorney may very well 
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it is no good 


Hob. 67. pl, 
7%. > Goo 
agreed per 
cur. (abſente 
Wray.) 


Palm. 162, 
Sc ad 
Jornatur, 
Ibid. 189. 
S. C. held 
by 3 judges, 
(abſente 
Doderidge,) 
to de a 
good cone 
ſideratĩon 
and promiſe 
to maintain 
an aſſump- 
ſit; and. 
judgment 
was given 
for the 
plaintiff. 
*[ 296 J 
S. C. cited 
Het. 129. 
in caſe of 
Wilſon v. 
Peck, S. P. 
— ro. E. 
159, 160. 
pl. 3. Paſch. 
5 Car. 

be a ſolicitor 


for his client in other courts, as well as in the court where he is attorney, and a promiſe to pay him for 


it is lawful. But if a perſon of ſuperior rank ſhould do it, it would be maintenance. 
Trin. 4 Car. B. R. S. C. adjudged. 
have been adjudged in B. R. in one Kelway's caſe, 


rf. If A. folicits a ſuit for B. in chancery at his requeſt, and 
after they reckon inſimul, and upon the reckoning the fees of the ſoli- 
citor, and the money laid out by him comes to 61. and upon this B. 
ſays, in conſideration that A. will fue for him a latitat out of the king's 
bench againf J. S. he promiſes to pay him the ſaid 61. though it 
ſhould be admitted the ground is ill, viz. that the 6]. was not 
duc, becauſe this ſolicitation is agamit law and maintenance, 

| vet 


Jo. 208. pl. 3. 
Mar. 78. pl. 123. Palch. 15 Cai. S. P. cited per cut. c 


| 
| 
| 
| 
| 
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= it feems the ſuing the latitat will be a good conſideration. 
ich. 13 Jac. B. dubitatur, between LEAc¹ AND PENro.] 

Aſſumpfit, [I 2. If A. be cbliged 1 B. in an obligation for 40 l. upon condi- 
for that H. tion for the payment of 20 l. and A. eſſoigns Celoigns] himfelf, ſo that 
the conuldr B. knows not how to come at his debt; whereupon C. a ranger, 


m—— 8 ; : ; 
ledged a re- in conſideration of certain herrings given to him by B. and that B. 


inan ſhould affign the ſaid obligation to C. with a letter of attorney to pat 


— wa it in ſuit, promiſes to pay the ſaid 201. this is a good conſideration 


ef:erwards to have an action; though it was objected that the buying of 
ee ihe debts is againſt law; but if that be void, yet the giving of the 


7 —— herrings is a conſideration. Mich. 7 Car. B. R. between Mi- 


who incor- CHAEL AND CARDEN, adjudged; this being moved in arreſt of 
Hie auen the judgment.) | 
Plaintiff 
evculd affign the rec:ynizarce to bim, premiſed to pay, &g. It was moved in arreſt of judgment, that a 
confideration to aſſign a recognizance over is unlawtul, and maintenance, and ſo not good. Retolved 
per tot. cur. that an aſſignment of a dedt or a recognizance to a ſtranger, is a void conſideration; but an 
aſlignment of it to the tertenant, by way of diſcharge of his land, is clearly lawful. Cro. Eliz. 551. 
pl. 2. Paſch. 39 Eliz. B. R. Barrow v. Gray. | 

Afﬀumpſit, to give ſo much money in confideration the other <rruld ag te him a judgment ebtain:d 
rei F. S. in the marſpal's ceurt. It was moved that this is a chole in action not aſlignable, and it 
It was, it is maintenance ; but per curiam, it is a good conſidetati on, and it is common for one to give 
another a letter of attorney to ive execution in the name of him who gave it. Sid. 212. pl. 11. Trin. 
16 Car. 2, Loder v. Cheſlyn. Keb. 744. pl. 35. Leader v. Cheſſelin, S. C. and judgment for 
the plaintiff, niſi; a/rb:«gb it wwas a judgment by nil d.cit, which is but an awd. 


See tit. [13. If A. being a clerk, promiſes B. in conſideration that B. 
7 will procure him to be rector of a donative church, with cure of the 

S. C. and ſouls of the gif: of the king, (as the caſe was) 0 pay to B. 101, this 
the notes js not a good conſideration to maintain an action; for it is ſimony, 

_ and againſt the law of God'and man. Mich. 9 Car. B. R. be- 

tween MACKALLER AND 'ToDDRICK, per curiam, in a writ of 

error upon a judgment in the court of the Tower of London, 

upon this promiſe, which was to procure him to be reQor of the 

Tower, which is a donative with cure of fouls of the king's 

gift. Intratur Trin. 9 Car. Rot. 714. Paſch. xo Car. This was 

297 J fo reſolved again by all the court, and the judgment given in the 


Tower reveried accordingly.] 


See tit. (14. If a man promiſes 1% pay uſe for the forbearance of money, 
. e according to the rate of 101. for the 1001. per annum, though 


cafe of this is not made void by any ſtatute, yet it is vid by the common 
Gibſon v. law, and not any good conſideration to maintain an action. 


8 „ Mich. 22 Jac. B. R. in the caſe of OLives axD OL1ve, agreed 


120, 121. per Doderidge & Whitlock. : | 
Hill. 22 
Jac. C. B. it was agreed by counſel of both fides, that contracts and obligations for payment of in- 
tereſt for forbearance of the money, is good, — It is no unlawful conſideration to pay inte- 


reit, not being more than is permitted, Cro. C. 273. pl. 9. Mich. 8 Car. B. R. in caſe of Harris 
v. Richard:. ; ; ; 


(15. If A. promiſes B. in conſideration of a marriage between A. 
and C. the daughter of B. that he will pay to A. [B.] 100 J. at a 
time after, and in the mean time to pay according to the rate of 8/. 
for the interęſt thereof, this is a good conſideration, eſpecially it 
being upon a marriage, and not for money lent. 'Trin. 10 Car. 


B. R. between CHAPLYN AND DISPLINE, adjudged in a writ of 
error 
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error upon a judgment in B. and the firſt judgment aſfirmed. In- 
tratur Paſch. 10 Car. E. R. Rot. 202. and then cited Paſch. 5 
Car. Rot. 1 34. B. R. between NoRTON ANB HINCHL Ex, adjudged 
accordingly. ) „ 

(16. If A. furrenders a cepybeld to B. upon condition that if he 


pays 80 l. to B. at a certain day, then the ſurrender ſhall be void, 
and after it is agreed between them that A. ſhall nit pay the money, 


but ſhall forfeit it, and in conſideratiou theregf B. promiſes to pay to A. 
at a certain day 60 J. or 6/7. per annum from the ſaid day, for uſe 
and intereſt of the faid 60 l. Hl it be paid. In an action upon the 
caſe upon this promiſe, this is a good conſideration ; for this 61. 
{hall be taken to be interefſe damnorum, and not lucri, and only li- 
mited as a penalty for non-payment of the 60 l. as a nomine 
peenz in an obligation with condition. Mich. 22 Jac. B. R. be- 


tween OLIVER AND OLIVER, adjudged; this being moved in ar- 


reſt of judgment; the which intratur Trin. 21 Jac. ] 

17. Ihe plaintiffs declared that they were preprietors ꝙ certain 
goods in poſſeſſion of one A. againſt whom F. S. the defendant had com- 
menced a feigned ſuit in the eccleſiaſtical court, in the name of one C. 
with intent to get the goods into his poſſeſſion ; and promiſed the plain= 
tiffs that if they would ſuffer him to recover the goods by the ſaid ſuit, 


he would render them a true account of the goods; and ſhewed that 


J. S. did recover the goods by ſufferance of the plaintiffs, This 
was an unlawful ſuit for J. S. ſo to ſue in the names of others, 
and therefore it cannot be a good conſideration; and awarded 
quod querens nil capiat, &c. Le. 179. pl. 255. Trin. 31 Eliz, 


B. R. Fiſh and Brown v. Sadler. | 


18. K. having a houſe adjoining to a priſon, and to which the 
gaolers uſed to ſend their priſoners to be ſafely kept, in con/dera= 
tion that they committed a priſoner to him to keep, by which he might 
male profit by uttering his meat and drink as he uſed to do, promiſed 
to keep him ſafely, and to ſave the gazslers from all eſcapes, whereupon 
they committed the priſoner to him, &c. It was held that the 
uttering his meat, &c. was a good conſideration.” Cro. E. 123. 
pl. 2. Hill. 31 Eliz. B. R. Barkley v. Kempſtow. 

19. Aſſumpſit. Whereas the plaint;F claimed to have a title to 
certain lands in D. in conſideration that the plaintiff aſſumed to afſign 
his right and intereſt 79 the defendant, he promiſed to pay him 40 l. 
Te was urged that this was an unlawful confideration, and againſt 
the ſtatute of 32 H. 8. cap. . for it appears not that the plain- 
tiff was in poſſeſſion by the ſpace of a year before, and ſo could 
not aſſign, nor that the defendant was in poſſeſſion ſo as to take 


by releaſe; but the exception was diſallowed, becauſe it ſtands 


indifferent whether he was in poſſeſſion or not. The plaintiff 
had judgment. Cro. E. pl. 23. Mich. 31 & 32 Eliz. B. R. 
Dobbins's caſe. | 

20. Aſſumpſit, &c. for that defendant being arreſted at tho ploin= 
tiff*s ſuit in confideration that the plaintiſF would permit him to go at 
large, and would give authority 19 the bailiff to that purpoſe, he pro- 
miſed to appear at the return of the proceſs, or would give the plaintiff 
10 J. It was moved in arrelt of judgment, that the promiſe was 

Vor.1I, 2 The" void, 
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See tit. 


notes theres 
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void, being contrary to the ſtatute of 23 H. 6. but Gawdy and 
Clench held it good, being made to the plaintiff, who had autho- 
rity to diſpenſe with his appearance; but if it had been made to 
the ſheriff himſelf, or any other to his uſe, it had been within the 
equity of the ftatute. Cro, Eliz. 190. pl. 1. Mich. 32 & 33 Eliz. 
B. R. Milward v. Clark. 


3 Le. 236. 21. Aſſumpſit, for that a precept ꝛbas awarded to a bailiff ta at- 
* 85. tach the goss of S. and he attached him by tus quarters of corn, and 
cordingly ; delivered them to the then plaintiff, to deliver them at the next court, 
and after- and the defendant aſſumed to ſave him harmleſs, It was the opinion 
_ Judg- of the court, that the conſideration was void, and againſt law; 
given againſt for attachment cannot be of corn out of ſacks, but if it might, 
the plainti#. it ought to be kept by the bailiff, and not delivered out of his 

hands. Cro. E. 230. pl. 20. Paſch. 33 Eliz. B. R. Mead v. 

Bigot. 
So where A. 22. A. entered into & bond of 200 l. B. Afterwards A. gave a 
ee her goods to R. for payment of her debts ; the defendant pretending that 
that B. the Le bond was read to R. as a bond of 100 J. only, promiſed the plaintiff 
father of C. that if he and tao witneſſes would depaſe before the mayor of I.. that 
mA of the bend was read to the obligor as a bond conditioned for payment of 
debtedto A. 200 J. that he would pay the money. The plaintiff and two other 
for malt, perſons did depoſe before the mayor & L. accordingly. Ad- 

"ad png judged- that it was a lawful oath, and a good conſideration. 
tn 12: 4, Cro. E. 469. (bis) pl. 21. Hill. 38 Eliz. B. R. Knight v. Ruſh- 
eveuld bring worth. 
tue con: ; 


meſſes befere a juſtice of prace, who ſhould deprie n cath that F. was fo indebred 37 . promild f ayment, 
and avers that he brought two witneſles who did ſwear, &c. Vaughan Ch. J. wes agunſt counte- 
nancing theſe extrajudicial oaths ; but Windham and Atkins thought it not a profane oath, nor within 
the ſtatute of king ſames, becaule it tended to the determining ot a controverly z and accordingly the 
plaintiff had judgment. Mod. 166, pl. 4. Mich. 25 Car. 2. C. B. Amie v. Andrews, ——F reems 
Rep. 133. Pl. 155. S. C. accordingly, and judgment for the plaintitf. So of. a promiſe by de- 
fendant to pay the money, it the plaintift would take an oath that it was due to him; and the plaintiff 
averred that he ſwore it befere a maſter in cbancety; and adjudged for the plaintifl. Raym. 155. Paſch. 
18 Car. 2. B. R. Bretton v. Prettiman.- Sid. 283. pl. 17. Brett v. Prettiman, S. C. accord- 
ingly, ——2 Keb. 26. pl. 55. S. C. adhornatur.—Ibid. 44. pl. 91+ S. C. and beld it a good con- 
ſideratlon, be it before a matter in chancery, or befere any man lit ing, this being intraded of a jolemn 
care; and judgment*for the plaintiff. So where the confideration was, that B. would procure C. to 
make oath berore a matter in chancery, it is a good conſideration ; and judgment tor the plaintiff. 
2 Sid. 123. Mich. 1658. B. R. Perkins v. Binke. So it it was to be Leere « judge of A ie. 
Ibid. cited by Newgigate J. as the cale of Kirket v. Frankmer. 


Yelv. 19. 23. Aſſumpſit, &c. for that B. being outlawed, after a judgment 
Jeywngs v- againſt him by the plaintiff, the defendant, in confideration the plain- 
tiff would forbear ts proceed upon the capias utlagatum, promiſed that if 


Judged ac- he ſaid B. did not pay the debt he would, After verdict, it was 


moved that the conſideration was againſt law, becauſe the pro- 
ceſs was at the ſuit of the king ; but Gawdy, Fenner, and Yel- 
verton held the conſideration good ; for the proceſs is at the ſuit 
of the party as well as of the king; but Popham e contra. Judg- 
ment for the plaintiff niſi, &c. Cro. Eliz. og. pl. 21. Mich. 44 
& 4; Eliz. B. R. Jennings v. Harley. 


Godb. 250 24. H. was in executign at the ſuit of D.— B. came to M. the 


pb 346. gavler, andpromiſed him, that in canſideration he would permit H. to go 
Joc. . . at large, that H. ſhould pay the debt ints court by a certain day, to ſa- 


tisfy 
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2295 D. and that he would fave the gaoler harmleſs. NM. brought Blithman v, 


aſſumpſit. But per tot. cur. the promiſe is void, becauſe the $4" | 


conſideration is againſt law. Yelv. 197. Hill. 8 Jac. B. R. Mar- there it is, 
tyn v. Blithman. „ that the aſ- 
: ; 1 ; ſumpſfit was 
to the plaintiff the gaoler, to give him 201, if he would de/iwver A. in execution for debt, and alleges, 
he did deliver A. the dt net being ſatisfied. It was held an illegal confideration, and void, and 


that plaintiff ſhould not have judgment. 2 Bulſt. 213. Paſch. 12 Jac. S. C. accordingly; and 
per tot. cur. the conſideration is voĩd. c 


25. If an informer takes upon him to comporrnd contrary to the 
ſtatute of 18 Eliz. 5. though it be prohibited, yet the promiſe is 
good; and though he cannot withdraw the ſui, yet he may for- 
bear proſecution 3 per Montague Ch. J. 2 Roll. Rep. 103. 


Trin. 17 Jac. B. R. in cafe of Brand v. Cox. 


26. The plaintiff and defendant were both ſuitors to the ſheriff 
of Middleſex to obtain the He of under-fheriff for ſuch a year. The 
defendant, in confideration the plaintiff 2 22 his ſuit, promiſed 
the plaintiff, that / he obtained the ſaid office, io pay to the plain- 
tiff 20 J. fer a gelding delivered him by the plaintif. All the court 
held the conſideration to be good and valuable; and adjudged 
for the plaintiff in C. B. and that judgment afhrmed. Cro. J. 
G12. pl. 7. Hill. 18 Jac. B. R. Parker v. Brown. | 

27. A promiſe was made ts the plaintiff, an innkeeper, that in Hutt. 55. 
confederation he would keep che B. (whom the detendant pretended &. 50 = 
to be arrefled en a commiſſion of rebellion) for one night, in his inn, the nge = 
as a priſoner, he would ſave the plaintiff harmleſs. Afterwards B. Frertcarn 
brought an action of falſe impriſonment againſt the plaintiff, and ** O08” 
recovered againſt him, but defendant refuſed to fave him harm- win. 49. in 
leſs. After verdiQ it was moved in arreſt of judgment, that it S. C. Ho. 
was not ſhewn that B. was lawfully arreſted. But whether law-. = 9 ; 
fully or not, the illegality thereof not appearing to the plaintiff, be x She ay 
judgment was entered for him. Win. 48. Mich, 20 Jac, C. B. «ference 


Batterſea's caſe. | public offcer 
ard a private man; for if the ſheriff arreſt a man unlawfully, and promiſes as before, this is a good 
aſſumpſit; but perchance otherwiſe of a private man, as here; but in the principal caſe the defendant had 
pleaded non afſumpſit, arid this implies a /awvful impriſonment ; tor otherwite the defendant might have 


ziven the unlawful impriſonment in evidence. 


28. If I requeſt another to enter into B.'s land, and in my name to But by Hut- 


ton, where 


* 0 2 . . 
drive out the beats and impound them, and promiſe to ſave him harm- | © ws 
leſs, this is a good aſſumpſit, and yet the act is tortious; per Ho- par; in + 
bart, Hutton, and Winch. Win. 49. Mich. 20 Jac. C. B. in , te be 


Batterſey's caſe. | unlawful, 


there it is 
otherwiſe; as if I requeſt you to beat anther, ard promiſe to ſave yeu harmleſs, this aſſumpſit is not 
good; for the act appears in itſelf to be unlawful; but otherwiſe it is as in our caſe, when the act 
!tands indifferent Hutt. 56. S. P. & S. C. by the name of Fletcher v. Harcot. 

Aſſumpũt, in conſideration the plaintiff would give the defendant 20 5. be promiſed to give the plaintiff 
4O 8. if be did nit beat T. S. out of ſuch a cloſe, and alleged, that he gave the defendant the 20 8. 
Upon non-aiſumpſit pleaded, the plaintiff had a verdict ; but it was ſtaid, becaule the conſideration and 
agreement was unlawful and void. 2 Lev. 174. Trin. 28 Car. 2. B. R. Allen v. Reſcous.—Freem. 
Rep. 433. pl. 584. Anon. ſeems to be S. C. and judgment arreſted accordingly. 


29. Aſſumpſit, for that the defendant having a ſci. fa. againſt the 
gods of 7. L. and delivered it ts the /periff, ad affirmed to the plain- 
| | 2 2 f 


tf, 
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tiff, that the cloth in the fhop of C. L. were the goods FF. I. and lis 


able to this execution, and required the plaintiff to execute the writ, 
and if ke would ſcifſe the ſaid cloth, he promiſed, when _ ed, to 
give bend to the Heri Fin any re, ble fum, to indemnify both him and 
the plaintiff for entering and ſeizing the ſaid goods. It was ob- 
jected, that this promiſe was grounded upon a  confideration very 
unlawiul, (viz.) 7 /ave a man harmleſs for taking another man's 
gxds in execution. But the court held the * conſideration good, 
and that the defendant requiring the ſheriff to execute the writ, 
it was reaſonable he ſhould indemnity him; and a promiſe to give 

a bond in a reaſonable penalty, without * any certain 
ſum, is good. Cro. J. 65 2. pl. 21. Mich. 20 Jac. B. R. Arun- 


dell v. Gardner. 


30. There is a diverſity where one aſſumes to do a thing unlaw- 


ful, which cannot by any means become lawful, as to kill a man, or 


to burn a houſe, &c. and where it is to do a thing unlawfut, 


rr lich in time may be made lawful ; as where it is to make a fe- 
ment of the land of a franger, or of an alien, or a corporation, 
&c. In theſe cates he is bound to make them, and therefore at 
his peril muſt obtain lawful liberty to make them; per Walter 


Ch. B. Litt. Rep. 86. Trin. 4 Car. in the exchequer, Howard 


v. Approbert. | 
Leo. 92. 31. Aſſumpſit, is in which the W declared, that he is 


and having arreſted F. S. on a warrant, the defendant 


French 
4 16] Promiſed, that in confederation the plaintiff would permit the ſaid F. S. 
cordingly, to be in his houſe, he would deliver him to the plaintiff the next morn- 


and the fe- ing. It was moved in arreſt of judgment, that the promiſe was 


rie bein . . | . . 
fa'd f >> againſt law, and void; for leaving a priſoner in another's houſe 


made rorbe and cuſtody is an eſcape. But per cur. they will not intend 
= = that the plaintiff was abſent from J. S. and judgment for the 
27 plaintiff. Sid. 132. * 4. Paſch. 15 Car. 2: B. R. Benſkin v. 


rents, it 


mall be in- French. 

tended that 

the was left there by the aſſent of the plaintiff. And judgment for the plaintiff niſi, &c. 
487. pl. 17. S. C. adjudged for the piaintiff niſi.—5. C. cited 2 Jo. 139. but varies the point 


of | it. 


„ i. An attorney being emplsyed Ia tale out execution on a recogni- 
S. C. but mance againſt the defendant, he promiſed ts pay him, c. The de- 


— fendant demurred to the declaration, for that the conſideration 
&a:?; way by i | 
&:4 :72/- and oath of an attorney, to forbear when he is employed to ſue, 
fgnment, 2 But per cur. it ſhall be intended the attorney had authority from his 


recur ond 


| reeime the client to forbear, or 10 uſe ſuch means as he might think requiſt i/ite to 

deb: to bis get the debt, and to forbear generally, without ſaying how long, 

ind ef is good; for it thall be taken to be perpetual forbearance. Sid. 
294. pl. 14. Trin. 18 Car. 2. B. R. Ruſſel v. Haddock. 


an a tornev 
at law; and 
the court held, that it ſhall be intended that this was aſſigned to the plaintiff in ſatisfation of a debt, 
and gave judgment for the plaintiit. 2 Keb. 75. pl. 60. S. C. mentions, that the attorney 
was both attorney on record, and allo aſſignee by letter of attorney, and therefore the conſideration 
was held good enough ; per cur. præter Keciing Ch. J. Who doubted. Adjornatur.— Afterwards 
Her! ing Ch. J. conceived it a good c9nlkgeration, and judgment for the PF! aintifi. 2 Keb. 80. pl. 73+ 


8. Ceo 
33+ A, 


Keb. 


is void, as ariting ex turpi cauſa, it being contrary to his truſt, 
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33. queſtion ariſing between A. the defendant, a cuſtom- 
houſe officer, and C. a merchant, plaintiff, what the cuſtom of 
goods imported did amount to, and what fum B. had paid; A. 
the defendant, in confideration C. the plaintiff would pay him 100 l. 
(which in truth was leſs than the cuſtom did amount unto) re- 
niiſed that if B. had paid no mere, C. ſoculd pay no more, and aver- 
red, that B. had paid no more, yet the defendant had complained 
to the commitſioners, and the plaintiff was compelled to pay more. 
After a verdict for the plaintiſt, ir 2vas objected, that here was no 
conſideration; for C. was compellable to pay what is due; and 
this agreement amounted to no more than to cheat the fing, as B. had 
dane. But per cur. payment of what is due, without any ſuit or 
trouble, is a good conſideration; and the acceptance of leſs than 
is due by the officer, and agreement that the merchant ſhall pay 
no more, is a good agreement between them; for the officer ſhall 
anſwer to the hing for the reſidue out of his own pocket, Lev. 128. 
Mich. 18 Car. 2. B. R. Johnſon v. Aſtell. 


yet A. is bound to anſwer all above what he paid. And judgment for the 


34. A bailiff had taken J. S. in execution by a ca. ſa. and the 
defendant in conſideraticn he would permit J. S. to flay at the 
beuſe of F. D. in H. till fuch a day, promiſed to ſave him harmleſs 
from all eſcapes. It was iniitted, that the conſideration was ille- 
gal, becauſe J. 8. was in execution; and thereupon the court 
ſtaid judgment at the firſt, but on laſt day of the term gave judg- 
ment for. the plaintiff, Hale Ch. ]. ſaying, that a Jong vacation 
coming on, he would delay the judgment no longer, but directed, 
that a writ of error be brought, if thought well of. 2 Lev, 17. 
Trin. 23 Car. 2, B. R, Freake v, Clarke. | 

35. C. an undergſber , having ſeiſed goods on an elegit ſued out 
by the plaintiff promiſed the plaintiff, that in conſideration he auculd, 
at C's requeſt, ſue out anther elegit, to procure the goods to be found 
by inquiſition, and deliver them to any perſon to be appointed by the 
plaintiff, The court held the promiſe not lawful ; for, fſt, the 
ſeiſure upon the * firſt elegit, without an inquiſition, was not 
good; fo that this promiſe is to make good the tort of the de— 
tendant. 2dly, It is the duty of the ſheriff to return an inditfe- 
rent jury, but this promiſe engages him contrary to the duty of 
kis office; and though one part of the promiſe is lawful, yet ſince 
that depended upon the other part, which was illegal, the whole 
is naught, And judgment for the defendant. 2 Jo. 24. Mich. 
34 Car. 2. C. B. Morris v. Chapman, ; 

36. In conſideration the plaintiff would dali ver the defendant's 
cattle out of paund, he promiſed to pay, or fave him harmleſs. It 
was held, that this conſideration was not unlawful, though the 
cattle were duly impounded, becauſe it was not a malum in fe. 
2 Show. 329. pl. 338. Mich. 35 Car. 2. B. R. Well v. Thomp- 
fon. | | 

37. Aſſumpſit, in conſideration the offcer avoauld reflane goods 
taken on a fi. fa. to pay the debt, is a good conſideration. 1 Salk. 
28. pl. 17. Paich. 5 Ann. B. R. Love's caſe. 
2 3 


38. An 


300 4 


Ibid. The 
reporter 
makes a 
quære of 
this point. 
Keb. 
155. pl. 36. 
S. C. and 
per cur. 
there is no 
queſtion but 
the cuſtom- 
er is charge- 
able; for 
the plaintiſt 
was not 
bound to de- 
poſit his 
money be- 
fore- hand; 
and if B. 
did cheat 
the king, 
plaintitt niſi. 
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Cart. 223. 
FoREST ve 
CHAPMANg 
S. C. held 
accordingly. 
—Freem. 
Rep. 32. 
pl. 41. S. C. 
adjudged ac- 
cordingly. 


nor a Actions [of Aſſumpſit.] 
38 An expreſs premiſe to pay intereſt, or money wor at play, 
will ſupport an action; per Parker Ch. J. 10 Mod. 312. Paſch. 
1 Geo. 1. B. R. | | 


(VU) Upon an Aſſumpſit. Conſideration. [IVhat 


ts good.] 


ro. E. 126. r. F an infant takes up certain commodities of a mercer in Lon- 
x4 + So don at a certain price, and after for non-payment of the 


31 Eliz. : 
B. R. money he threatens to ſue him, and the mother of the infant pro- 


STOXEV. miſes to pay him if he avill not ſue him, this is not any conſidera- 
Wirte, tion to maintain the action, inaſmuch as the infant was not 


POLE, S. C. : "_ 
favs, the in- Chargeable in law for the money. WITHIPOLLE'S CASE, ad- 
Fant vas judged; cited Paſch. 42 Eliz. B. R.] 

Cead, and 

the action was brought againſt his executor for velvet, and money lent, &c. to the infant, and counted 
of a promiſe by the executor to pay, in contideration of forbearance; and that the court was clear of 
opinion that the action did not lie; for the contract of the infant was merely void, and in debt 
ag aint hm le might plead nil debet. Le. 113. pl. 155. Hill. 30 Eliz. S. C. adjudged againſt 
the plaintiff. Lat. 21. S. C. and the contract adjudged void, being for things of ſuperfluity, and 
not of neceſſity. Ow. 94. S. C. ſtates it, that the infant was bound in à bond to pay the money, 
and that the executor promiſed payment; but adjudged, that the plaintiff ſhall be barred. Poph. 
152. S. C. cited by Doderidge as a promiſe made by the infant himſelf, and the action brought againſt 
the infant, and the aſſumpũt adjudged not good, becauſe he was not liable at firit, it not being ſhewn 
to be pro neceiſario veſtitu, and it ought to be ſuitable to his calling. D. 272. a. marg. pl. 31. 
cites Whitercole s Cate, S. C. that the intant made a contract, and at full age promiſed, in conſi- 
ceration the plaintiff would forbcar the ſuit, to pay; and lays, it was adjudged that the action lay 


againſt him. | 
[ 302 ] [2. S- if an infant enters into an obligation to pay a certain ſum 
Ero. E. 7cc. of money, and after the cbligee brings debt upon the obligation, 


$ ry bn and procures a latitat to arreſt him, and the ob/igor being now of 


Morning v. ; : f 
Krop, 5. C. full age, and having notice thereof, comes to the obligee, and /aj- 
and Fenner to him, that if he would not arreft him he would pay him the money, 


* this is not any conſideration to maintain an action, inaſmuch as 
tion; dur the infant might have avoided the obligation by plea. Paſch. 42 
Clenche Fliz. B. R. between Mox NIN CGS AND KNopFPE.] 

contra; and | | : 

the other juſtices being abſent, adjornatur. 


—— 3. If A. a feme covert, maker an agreement with B. o pay him 
Fol. 19. 100 J. in marriage with C. her daughter, and thereupon D. the 
brother of A. promiſes B. in conſideration that he vill marry C. the 
daughter of A. that he vill procure A. to perform the ſaid agree- 

ment with B. upon which B. marries C. this is a good promiſe, 

upon which B. may bring an action upon the caſe againſt D. 

though the agreement between A. and B. was not of force, nor 

was binding between A. and B., A. being a feme covert; for 

this was an agreement made, though not of effect in law. Paſch. 

14 Car. B. R. between Marsn AND FarraNT, per curiam, 

præter Barkley, who held the contra, becauſe the agreement 

was void, Adjudged in 2 writ of error upon a judgment in Ex- 

eter, and the judgment affirmed accordingly. Intratur Paſch. 


13 Car. Rot. 102. | 
g : (4. If 
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Lg. If an ant delivers to B. 20 l. and in confideration thereof 
B. promiſes to build him a houſe, this is no good conſideration; for 
though the 201. was delivered by the hand of the infant, yet 
this is voidable by him, Mich. 13 Jac. B. per Winch. But 
ſee the ſame caſe, as it ſeems, for a horſe, Hob. Rep. 195. be- 
tween AUSTON AND GRRVYAS, per Hob. becauſe it was only void- 
able to be recovered back by action of account.] 

5. If A. exhibits a 4% in chancery againſt B. ſuppsing thereby 
that he had delivered 3007. to B. in truft, whereupon B. in confi 
deration that A. would end all ſuits againſt him in chancery, promiſes 
t2 pay him 100 J. though A. has remedy for it at common law 
by writ of account, yet this is a good conſideration ſo as to have 
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Hob. 59. pl. 
So. & 77. 
pl. 98. S. C. 
—Brown!. 
e 
but S. P. is 
not taken 
notice ot. 


Aſſumpſit, 
in conſide- 
ration the 
plaiatitt 

7vud 4% 2 


trum his uit 


an action upon the caſe upon the aſſumpſit, becauſe the money «v5ich be 
was delivered in truſt, which is proper for the chancery, and the ca 
R Nl | . N againſt the 
ſuit there is a matter of charge. Mich. 10 Jac. B. R. between Afar 
Six J. Pool AND GH.BERT, adjudged. ] for delivers 
| : | ing up @ 


Lend, if which the defendant had cu, himſelf ſatisfied. The defendant promijed to deliver the plaintiff 
the alligation upen requeſt, It was objected the conſideration was not good to ſtay a ſuit in chancery ; 
but the court held it good enough, and gave judgment for the plaintiff, and the judgment was atfirmed 


Cro. E. 768. pl. 10. Trin. 42 Eliz. B. R. Dowdenay v. Bland. 


in error. 


Delarring cones ſelf of a remedy in equity, is a good conſideration in aſſumpſit. Vent. 40, 41. Trin. 


21 Car. 2. B. R. Wells v. Wells. Lev. 273. S. C. adjudged accordingly. 


It will ſcarce be 


allowed that an equitable intereit will be a good conſideration to ſupport an action at law; per cur. 8 Mod. 


41 Paſch. 7 Geo. in caſe of Lock v. Wright. | 
[6. If A. ſucs a writ of privilege againſt B. and B. in conſi- 
dcration that A. will, at the requeſt of B. forbear 1e profecute the 
ſaid writ any further, promiſes 50 l. to A. this is a good promiſe, 
though it be not averred that the plaintiff had any good caute of 
action; for the promiſe implies a cauſe, inaſmuch as B. deſired 
a ſtay, This alſo requires a loſs of the writ, and a delay of the 
ſuit. Hob. Rep. c. 278. between BEDWELL AND COTTON, ad- 
judged.] 5 
defendant promiſes to pay, is good. 
Mod. 43. S. C. adjudged for the plaintitt. 


[. If A. has in his cuſtody 33 cloaks of the goods of J. S. the 
which 33 cloaks he intends to retain in his cuſtody till J. S. pays 
him 141. which he owes him; whereupon B. comes to A. and 27 
confideration he would deliver the 33 claaks to him, to do with them 
according to his pleaſure, he promiſes to pay to A. the ſaid 14]. this 
is a good conſideration for A. to have an action againſt B. though 
it was objected that it might be that A. had no cauſe to retain the 
cloaks, becauſe A. is chargeable in detinue by J. 8. Paſch. 6 
Car. B. R. between GRIMETT AND PowLE, adjudged, this being 
moved in arreſt.] 


the ſale of them fir 3 days, be wil pay the money, and hase the goods. B. flays the ja': 


Hob. 216, 
pl. 279. 

S. E, . 
Judged ac- 
cordingly. 
—Conſide- 
ration that 
mitteret pra- 


equi the 


brother of 
defendant, 


Sid. 446. pl. 6. Paſch. 22 Car. 2. B. R. Buckley v. Turner, 


3034 
A. paxons 
good,; to B. 
reden able 
ſuch a day, 
and after the 
day the 
goods not 
being re- 
deemed, B. 


ſays he will 
fell them 


upon which 
D. ſays if 
he will lay 
accordingly. 


In an action againſt D. the court held the conſideration good, and this agreement with D. is in nature 


of a ſale; for he might have detinue for the goods, if he had paid the money. 
pl. 10. Trin. 13 Jac. B. R. Capper v. Dickenlon. 


per v. Dickenſon, S. C. and the whole court clear of opinion that the contideration 1s good. 


Rent for the plaintiff, 


2 4 


Roll. Rep. 218. 
3 Bulit. [7o. but wrong paged ] 68. Cope 


And judg- 
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A. who - 8. If T. be indebted to MH. and L. delivers to M. certain goodt 
* to the value of 100 l. as in pan till he pays him the debt, and af- 
beeping & ter F. S. comes to AM. and promiſes to pay him the debt, in conſidera- 
FI iy tian that he ⁊uill deliver to him the ſaid pazon, whereupon he delivers 
ten . . . 3 - . ; 

* Jar "ha it to him accordingly, this is a good conſideration to have an ac- 
tier tt pain. tion upon the caſe againſt him. Mich. 7 Jac. B. between LEvETT 
eff at bs AND Mors, per curiam.] 

requeſt | | | 

n deſiy:r the borſe to lim to the uſe of A. promiſed ta pay the debt. Per tot. cur. the conſideration 
is good ; for whereas he might have detained the horſe, he at the defendant's requeſt delivered it to him 
to the owner's uſe, which is a prejudice to the plaintiff, and a benefit to the owner to whoſe uſe it was 
delivered. Hutt. 101. Mich. 4 Car. Mackcrney v. Erin. 


Mo.$57.pl. [o. If B. the daughter of A. he heir-apparent to C. and 


* prog D. promiſes to A. the mother, in conſideration that ſhe 2 
ther, Hill. conſent and agree that the ſaid B. her daughter ſhould marry his ſon, 


A E. that he auc, give to the ſaid A. 100 l. upon which A. conſents, and 
ju * the marriage takes effect, this is a good conſideration; for na- 
the plaintiff ture gives the power of diſpoſition to parents, and in nature 
by 3Juſtices, their children are boand to obey them. Paſch. 12 Jac. B. be- 


but Winch * 3 I . : | 
e cons tween GREISLY AND LOUDHER, adjudged. Hob. Rep. 15. the 


Hob. 10. ſame caſe.) 
pl. 21. S. C. | | 
Winch J. his reaſon was, that he thought the marriage was no advancement to the man; for a woman 
only is faid in law to be advanced in marriage, and ſo is not the man, and therefore ſhe only ſhall have 
the writ of cauſa matrimonii prælocuti. Brownl. 18. S. C. adjudged a good conſideration, —— 
Hutt. 39. S. P'. cited to have ben adjudged, 25 


— 10. If A. in conſideration that the mother of C. at the Ins 
Fol. 20. ſtance and requelt of A. would permit her fort to ſerve him for ſuch a 
— — time, promiſes B. to pay her 101, &c. this is a good conſideration for 


Cale, or I - 2 7 2 
* 7 % B. to have an action upon this promiſe againſt A. though it does 


Fut ere J. not appear that C. was within age, or within the government of 
. lu B. or of what age he was, viz. of the age of 50 or more; for 
244. there is a conſideration of nature and reſpect that the ſon owes to 
Cefxdant to the mother; and it is a good conſideration for her not to hinder 


ferve bis, her ſon to ſerve; and this is done at the requeſt of A. Mich. 15 


— oY Car. B. R. between CoryixGcs axp Toul.ove, per curiam ad- 


ant war iz judged, this being moved in arreſt of judgmeut. Intratur Trin. 
nd bim 5 
1 So 19 Car. Rot. 223.] | | 
&c. and bid given bim 30 l. &c. The defendant, in confideraticn that the plaintiff 2wu'd give his con- 
rt that the ſaid Fo M. pd depart aut of bis ſervice; and if he ſhould depart aicordingly, promiſed to 
* be plaintiff 15 I. And after judgment for the plaintiff in B. R. it was aſſigned for error, that 
was no confideration, it being that the plaintiif ſhould give his conſent that J. W. ſhould depart 
® his ſervice, when he might have left his ſervice without any ſuch conſent. But becauſe his near re- 
lation to the ſaid J. W. and his charge in placing him with the defendant, ſhew ſuch an intereſt in him 
that his conſent might be an efieftual means to cauſe him to depart the detendant's ſervice, the judg- 
ment was affirmed. Allen 78. Irin. 24 Car. B. R. Ward v. Þrinn. 
Though natural affectian in 42 00 de ſufficient to raife an uſe, it is net a ſufficient ground te raiſe an aſ- 
ſurgfit upon, without an expreſs quid pro quo. Cro. E. 756. pl. 16, Patch. 42 Eliz. C. B. in Bret. 
caſe. ER | | 


* [304] | 

Hardr. 74- [II. If A. is indebted to B. in 20 l. and thereupon B. makes a 
1 letter of attorney to C. to put it in ſuit, and to recover the debt t his 
Bridgwater, un uſe, and to relcaſe it at his pleaſurc, and after A. in confed?- 


5. C. ant ration that C. will farbear lo ſue him for a certain time, promiſes C. 10 


13 N pa 
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this is a good conſideration; for the ſorbearance of ſay 2 
moved in 


arreſt of 
judgment, 


bay the debt, 


the ſuit whereof he had power, is a meritorious conſideration. 
1651. between PITT AND BRIDGWATER 3 per curiam, this 
that there 


being moved in a writ of error. 
Was no con- 


fideration, becauſe what the plaintiff does muſt be in another's name, and the debt remains due to 
another, who may ſue in his own name, notwithſtanding the letter of attorney. And per Roll Ch. J. 
it appears that the plaintiff had power to diſcharge the debt, which 1s for the defendant's advantage z 
and therefore heid it a good conſideration; but ſaid it would have been otherwiſe if the plaintiff had not 
had fuch authority. 

Debt by A. againſt B. on a bond conditioned for payment of 369 J. and intereſt. A. obtained ajudge 
ment, and afterwarde made a letter of attorney to R. the plaintiff, to receive the ſaid principal ſum 
and intereſt to his own uſe; and in default of payment to proſecute, &c. and thereupon the plaintiff, 
intending to take out execution againſt B. in the name of A. ot which intention the plaintiff giving P. 
the now defendant, &c. notice, he, the ſaid defendant, 7th June 1654, at London, &c. in c:nfiderae 
tion ibat the plaintiff would forbear to proſecute B. on the bond, Sc. til! the end of Mic haelmas term en- 
ſuing, promiſed them ts pay, &c. upon non aſſumpſit pleaded the plaintiff had a verdict ; and it was 
objected, in arreſt of judgment, that this was not a good conſideration ; for where the plaintiff hath 
u prejudice by furbearance, nor the defendant any benefit, there it is no good conſideration. Now in 
this caſe the plaintiff can have no prejudice, becaule he is not the real creditor, he having only a 
letter F attorney to proſecute in the name of another, and his forbearing might be no benefit to the 
detendant, becauſe the creditor himſelf might ſtill ſue the defendant, &c, But the court held the con- 
ſideration good; and the plaintiff had judgment. Hard. 71, Mich. 1656. in the exchequer, Reynolds 
v. Proſſer. 6 
Aſſumpſit, B. caved A. 201. and C. owed B 30 J. B. affigned the ſaid debt if 30 l. to A. in ſatisface 
tion of the ſaid debt of 201. ard made a letter F attorney to ſue in bis name, and both of them acquainted C. 
with this agreement C. promiſed A. in conſid. ration be wvould forvear him til ſuch a day to pay the marey. 
Upon non aſſumpſit, this was held by 3 juſtices only preſent, no good confideration, becauſe the letter 
ef att:rncy te A. was only an authority to fue, which is always revocable by B. judgment for the de- 
fendant. Winch. 7. Paſch. 19 Jac. Potter v. Turner. Palm. 185. S. C. and the court agreed 
that the aſſumpſit was not good, and judgment againſt the plaintiff. 


[I 2. [But] if A. be indebted to B. by bill, and B. is indebted to C. 
and B. in recompence of his debt due to C. afſigns the bill of A. to 
him, and before the day of paymeut f the money, A. comes to C. and 
promiſes him, that if he will jorbear him the payment of the mo- 
ney for a week, that then he wil pay him, upon which C. forbears 
kim, yet this is not any conſideration to maintain an action upon 
this promiſe, becauſe notwithſtanding the aſſignment of the 
bill, yet the property of the debt remained alauays in the afſignor. 
Paſch. 42 Eliz. B. R. between Mowsk axD Epxey, per curiam. ] 


3051 


[13- If B. i indebted to A. and C. is indebted 4 B. by a flatute, 
and B. delivers the flatute of C. to A. for the ſecurity of his debt, 
but without any aſſig ment of the ſtatute, or letter of attorney to ſue 
the ſtatute; and after B. dies, and D. pretending to be B.'s execu- 
tor, promiſes A. in confideration that A. would deliver the ſaid ſtatute 
to him, that he himſelf would pay the ſaid debt which was due to 
him by B. though it does not appear that C. [D.] can have any 
benefit by this ſtatute, inaſmuch as it does not appear that he 1s 
executor, yet inaſmuch as he pretends to be executor, and the ſta- 
tute was in the power of A. ſo that he might have cancelled it, 
this is a good conſideration to have an action upon this aſſumpſit. 
My Rep. Paſch. 12 Jac. in camera ſcaccarii, between Lax E AND 
S1R * HENRY MALORVY. Adjudged upon a writ of error. Vide 
the ſame caſe Paſch. 12 Jac. B. Hub. Rep. 6.] 


compound for them ; and this done at the inſtance of D. and in hope of his promiſe A 


Cro. J. 342. 
pl. 8. Malo. 
ry v. Lane, 
S. C. and 
judgment 
athrmed ace 
Cordingly== 
Hob. 4. pb 
TS. S. E. | 
and judg- 
ment af. 
firmed ; for 
they were 
delivered 
with intent 
to procure 
him fatiſ- 
faction, fo 
as he might 
cancel or 
dd deliver 


them, and deprive himſelf of that means, it is a ſufficient contideration, — Roll. Rep. 26. pl. 4. 


$. C. and judgment athrmed, 


S. P. 
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S. P. of 2 f ονet delivered 5y B. the ob ligec to N. S. a creditor, to ſue the bonds and to receive the 
w::ncy, ant pay himſcl!, and return: the FO/IiMen B. tb: „liger died, and M. his <vid.av, in confederation 
J. $ the plartiff) evouldt deliver to bim the ſaid 2 wbligations, promiſed 72 pay the debt upon the firſt pay. 
ment of auy tum: ot thote bonds, It was moved that the authority given by B. to ſuc the bonds is de- 
termined by his death, and that M. the defendant is not alleged to be executor, and fo can have no be- 
nent from them; and if ſhe was, then ſhe receives no more than her own, and ſo no conſideration. 
And of that opinion was Fenner; but Gawdy and Clench e contra, becauſe dy the gift of them to J. S. 
the inte reit in them is given to bim, though the debts themſelves, being choſcs en action, paſs; not, and 
be had authority to diſpoſe of them; and the delivery of them to M. and he: acceptance and promiſe, 


en this conuderation, whether exccutrix or not, is ſufficient to bind her, 
ti fr. Cro. E. 821. pl. 18. Paſch. 23 EIIiz. B. . Chadwick Vs Sprite, 


And judgment tor the plain- 


B. in confeaoratin; that A. Will deliver to bim a rec? gnizancey in which C. was beund to him to read cv, 
aſcu nic: and promiſes, 20 A days to re- deliver the fame t A. or ty pay vm 10001, in licu thererfe 


Per tot. cur. the conſidetation is good and ſufhcient. 
pl. 400. Hill. 28 & 29 EUZ. C. B. Fooly and Preston. 


Cro. E. 807. 
pl. 9. Phi- 
lips v. Tur- 
ner, S. C. 

adjudged, 

and affirmed 
In error by 


And judgment for the piaintitt. Le. 267. 


C14. If there be a communication between A. and B. of a 
bargain for certain cattle, and C. ſays to A. that zf he /ells any 
cattle to B. for a certain ſum of money H be paid at a day to come, 
that if B. dies nit pay it, that then he himſelf will pay it, and there- 
upon the ſaid A. /e//s certain cattle to B. for 20 J. part thereof 13 


at! the juſ- be paid preſently, and the reſidue at a day to come ; this is a good con- 
tices, c- ſideration for A. to have an action againit C. if B. does not pay 
mc for the money at the day, though all the money was not to be paid 
beld e con- at a day to come. Hill., 43 Eliz. B. R. between "TURNER AND 
tra. PHILLIPS] | | 

Roll. Rep. [Fg. If S. and B. are bound in an obligation to F. S. 79 pay a cer- 


354. Pls 5. 
S. C. ad- 
Judged ac- 
cordingly. 


tain debt for J. D. and the obligation being forfeited, B. ſays to S. 
that if he will pay all the principal to J. S. he promiſes to repay him one 
mziety, and thereupon S. pays all accordingly to J. S., S. may 


Bult. have an action upon the caſe upon this promiſe againſt B. if he will 
162. S. C. . . . 

and the not pay him the moiety ; for though he might have been charged 
whole court for the whole debt by the obligee, yet the payment thereof with- 
5,094 gg out ſuit, and in diſcharge of B. is a good conſideration to main- 
Von to be tain the action. Paſch. 14 Jac. B. R. between BAG AND SLADE, 
— 2 Adjudged in a writ of error.) 2 | 

a:nrmed tne 


Jpdgmeit. ——Jenk, 324 pl. 27. S. C. 


— 116. Upon a communication of a marriage betw¾een the ſon of 
Fol. 21. J. S. and the daughter of J. D. J. S. ert 80 l. to the ſaid fon, 
N in marriage with his daughter, but the fon ſays he will not marry his 
Mick. - daughter, unleſs he will give him gol. with her; upon which the 
Es. Col- daughter of J. D. perſuades her father that he would give the go l. 
— according to the requeſt of the fon, and ſhe promiſes her father, that 
and Sandy if be will a fo, that after the marriage ſhe will repay the 10 l. back 
and Fenner 79 her father. Whereupon J. D. pays the gol. and the marriage 
_ ; takes effect, yet no action lies for the father of the wife againſt the 
le, but ſon and his wife upon the ſaid promiſe ; for the conſideration is 
Popkam not good, but the promiſe was fraudulent and covinous, to de- 
—_ fraud the ſon of his portion; and if this ſhould be allowed every 
tion void. man might be cheated of his wife's portion. Mich. 42, 43 Eliz. 
Mo. 49> B.R. CoLtix's caſe adjudged. ] 
P-+ . 


Mich. 20 & 40 Elie. S. C. ſays that the action was maintainable ex rigore, but for the practice the 
judgment was ſtaid- And Porham ſaid, that if the cetendants had pleaded the covin between the 


' tather 
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fither and the daughter it would deſtroy the action. Cro. E. 774. pl. 3. S. C. Mich. 42 & 43 


Eliz. and held per tot. cur. an inſufficient and unlawful confiderativn, 


[77. If A. and C. are bound jointly and feverally to D. in an obli- 
gation of 801. for the payment of 47 1. and A. gives a counterbond 
75 C. to pay the money to D. at the day of payment, but does not 
pay it, by which the principal bond and counterbond are forfeited, 
and thereupon D. ſues C. and has judgment againſt him upon the 
ſaid obligation of 801. and before the judgment A. had paid to D. 
71. parcel of the ſaid 47 l. principal debt, and after the ſaid judge 
ment, in conſideration of the premiſes, and that the ſaid A. at the in- 
flance and requeſt of D. then pay to D. the [md 47 l. principal debt, 
the defendant promiſes not to proceed in the ſaid ſuit againſt the ſaid C. 
this is a good conſideration; ſo if he takes C. in execution after 
upon the judgment, an action upon the caſe hes, though A. had 
forfeited the ſaid obligation of 80 l. and ſo was bound by the ob- 
ligation to pay more than he did pay; for it is a good conſi- 
deration for D. to have money in his purſe, it being before only a 
| choſe in action. Hill. 10 Car. in the exchequer chamber, between 
HuBBaRD AND FaRRER. Adjudged per curiam, in a writ of er- 
ror upon a judgment in B. R. and the judgment afhrmed accord- 
ingly. Intratur Trin. 9 Car. Rot. 20.] 

[18. If A. being indebted to B. in 10 l. makes C. his executer, and 
dies, C. being only of the age of 14 years, and thereupon B. intends 
to procure adminiſtration during the minority of C. to be granted 
to him, and thereof gives notice to Z. the wife of A. and mother of 
C. and thereupon E. in conſideration that B. at the reque/? of E. will 
permit letters cf adminiſtration during the minority of C. 2 be granted 
to her, and that he would give day to E. for the payment of the ſaid 
debt till the return of C. out of the realm of Ireland into England, 
ſhe does promiſe to pay B. upon requeit, after the return of the 
ſaid C. out of Ireland into England, this is a good conſideration; 
for this adminiſtration durante minoritate differs from another 
adminiſtration, in which the ordinary is bound by the ſtatute 
under the penalty of 10 l. to grant it to the wife; but this is a 
good conſideration to prevent the vexation, for what remedy 
could ſhe have if the ordinary would not grant it to her? and 
though C. might return after his full age, when the ſaid E. 
ſhould not have aſſets in her hands, yet this is not material, in- 
aſmuch as ſhe ought to pay it out of her own goods, it being 
upon her own promiſe. Paſch. 12 Car. B. R. between TuRroN 
AND GARDENER adjudged, this being moved in arreft of judg- 
ment. Intratur Hill. 11 Car. Rot.) 

I 9. If A. be ſeiſed in fee of land, and there being a commus- 
nication between A. and B. touching the purchaſe of this land by 
B. from A. and thereupon B. comes to C. the wife of A. and pro- 
miſes her, in conſideration that fhe would nat hinder the bargain, 
that he would give her 10 J. or a riding-tuit, the huſband and wife 
may have an action upon this promiſe ; for this is a good conſi- 
deration not to hinder the bargain, to have the aid of the wite, 


and her good-will- to the bargain. Paſch. 11 Car. B. R. * be- 


rween 


(Z) pl. 12. 
S. G 
S. C. cited 
Sty. 298. 
and there 
Roll Ch. J. 
cites a like 
point of a 


— 


Fol. 22. 


— 


ls 
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promiſe tos tween FAWCETT axD Ch RRS. Adjudged per curiam, thiy © 


ſeme covert, he; 1 g 
that if ne being moved in arreſt of judgment.) 


would pro- ö | 
eure her huſband to levy a fine of ſuch lands, he would give her a riding-ſuit; and that it was ad- 
guage that the baron and feme could not join in an aQtion for this breach of promite. 
promiſe by A. to rhe elde jon, tba: if be woul conſent that bis father fhall aſſure his lands to A. be 
will pre bim 101. If he gives bis conſent, though ng aſſurance be made, he ſhail maintain an action. 
And judgment was given for the plaintiff. Godb. G4+ pl. 106, Mich. 28 & 29 Eliz. C. B. 
Fuller's caſe, : | 


Jt was mov= * ['20, If A, in conſideration that B. promiſed him to take him 
ed, that Pr9- to be her huſband, promiſes 79 tate B. to be his wife, infra breve 


1 tempus after, and after A. marries another 2w9man, B. may have 
matter ec- an action upon the caſe againſt A. upon this promiſe : for this 
1 1-9 is a good conſideration, though it was objected that it was a ſpi- 
no action ritual conſideration. Paſch. 14 Car. B. R. between STRETCH 
will lie. But AND PARKER. Adjudged per curiam in a writ of error out of 


—_—_ Alceſter court, and the firſt judgment affirmed. Intratur Mich. 
allow it to 12 Car. Rot. 21.] | | 


be argued, 

but gave judgment for the plaintiff. Lev. 147. Mich. 16 Car. 2. B. R. Cutter v. Hebden.— Sid. 

180. pl. 18. Hebden v. Rutter, S. C. and the court held the conſideration good ; for marriage is a 
ferment, and the loſs thereof is a temporal loſs. And that it was adjudged a good confideration in 

the time of Roll Ch. J. in caſe of Baker v. Smith, Sty. 295. 304. | Mich. 1651.] Keb. 754. 

Pl. 53. S. C. but S. P. does not appear. S. P. admitted to be a good conſideration. Keb. 866. 

pl. 11. Paſch. 17 Car. 2. B. R. in caſe of Mills v. Middleton. 

In aſſumpſit, the plaintiff counted that vbereas the plain, at the ſpecial inflance and requeft if tha 
defendant did promiſe to marry bim within a fortnight, the aeferdant di promiſe to marry her within a 
fortnight, and awers, that ſhe obtulit ſe, ard the deferdant refuſed Wirdham, Atkins, and Ellis J. 
held, that the action well lay; but Vaughan Ch. |. e contra. But by the opinion of the 3 juſtices, 
the plaintiff had judgment. Freem. Rep. 95. pl. 109. Paſch. 1673. Holden v. Dickefon. —— 
Cart. 233. Paſch. 25 Car. 2. C. B. S. C. accordingly. 3 Key. 248. pl. 17. Dickiſon v. 


Holcroft S. C. acjudged accordingly. | 


[21. If A. be indebted to B. in 200 l. and A. appoints E. ts re- 

cerve it from C. and for the better ſatisfaction of B., A. delivers 

certain bills of exchange to one D. the factor of B. for payment there- 

of and thereupon C. promiſes B. that in confideration [D. would 

deliver] to him the faid bills of exchange ſo delivered to D. the fac- 

tor of B. that Ve would pay the ſaid 200 J. due by A. to B. this 

is a good promiſe, for the conſideration is valuable; for though 

C. can do nothing with the bills, being a ſtranger to them, yet 

it may be ſome advantage to him to have the poſſeſſion of them, 

and at leaſt it may be ſome prejudice to B. and therefore the con- 
fideration is good, Trin. 15 Car. B. R. between PaYNTER AND 
CHAMBERLYN, per curiam adjudged, this being moved in arreſt.} 

At. mpft (22. If B. in conſideration that A. at the ſpecial inſtance and 
for that in requeſt of B. would permit B. to have and hold a meſſunge and land, 
r then in the occupation of B. una cum proficuis & commoditatibus 
wife, 2: tbe inde provenientibus to his own uſe, promiſes A. 10 pay to him 
diferdant': 138. at Michaelmas after for rent for the premiles, and alſo at 
, the (aid feaſt to deliver the poſſeſſion of the premiſes to A. in as 
br be, good repair as it was at the time of the demiſe aforeſaid; this is 
efate in cer- a good conſideration to maintain an action, though it does not 
. = appear that A. had any eftate therein at the time of the promiſe, 
204 lar if and though it appears that B. was then in poſſeſſion thereof. 3 
| I ar, 
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{5 Car. B. R. between Apas AvD Aves adjudged, this being 
moved in arreſt of judgment. Intratur Hill. 15 Car. Rot. 343.] 


point, the defendant promiſed to pay, &c. 


30 f 


M. L. by 


ſack Ways at 


the ſaid Lobo 


fpould ap- 
The defendant pleads, that at that time the Plaintif s wifey 


nor either of them, bad any eſtate in the lands; and upon a demurrer, all the court-held this a good 
conſideration, becauſe the agreement was for ſuch an eſtate as they had, which might be a right ex- 


tinguiſhable by a releate, although they had no eſtate. And affirmed the judgment. 
Hill. 23 & 24 Car. 2. B. R. Wovlaough & Ux. v. Virdon.—2 Keb. 708. pl. 78. 


the plaintiff. | 


[23. In an action upon the caſe, if the plaintiff declares that 
A. the baron of the defendant was indebted to him, and died 
poſſeſſed of divers goods, the which goods after his death came to 
the defendant legitimo modo; and that the defendant, in conſi- 
deration that the plaintiſf would forbear the ſaid debt for a certain 
time, aſſumed and promiſed t pay the debt, this is a good conſidera- 
tion; for thongh there is not any ſuſſicient matter ſhewn, by which 
it may appear that the defendant could have any benefit by this 
promiſe, * yet inaſmuch as the words are, that he will forbear the 
debt, and not the defendant ; ſo that the promiſe is to forbear all 
the world, and every ſtranger that may be ſued, viz. the execu- 
tor or ordinary, this is a good conſideration; for it is a prejudice 
70 the plaintiff, and a benefit to a ſtranger. Mich. 22 Jac. B. R. 
between HILL AND BavIIE, per curiam affirmed, the which in- 
tratur Hill. 21 Jac., Rot. 836. M. 1651, between + Hune AN 
HixToxN adjudged per curiam, this being moved in arreſt of 
judgment. Intratur 165 1, Rot. 1446. But in this caſe it was 
not alleged, that any gozds came to the hands of the defendant 2 
vere the goods of the debtor ; and in this caſe the conſideration was 


to ſtay for his money till, &c.] 


2 Lev. 33. 
adjudged for 
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T Sty. 304. 
8. C. ad. 
judged for 
the plaintiff. 
Harde. 73. 
cites S. C. 
Arg. by the 
name of 
Hurmmers 
v. Hunton, 
but cites as 
adjudged 
that it was 
no conſidex- 
ation, be- 
cauſe ſhe 
was not lis 
able to any 
ſuit ; ſo that 
the plaintiff 
had no pre- 
judice by 
ſuch for- 
begrance. 
Raym. 32. 
S. C. Cited, 
Arg. by the 


name of Hunce v. Hinton; and that it was adjudged for the plaintiff 
Aſſumpſit againſt the execurrix of B. for that B. being indebted to the plaintiff, and the having 
proved be aoill, and thereby p-{/*fſed berſlf of a leaſe for years, promiſed in confideration the plaintiff 


eviuld not moleſt her, but give hor time til! Michaelmas next to pay the debt. 


It was moved, that it 


was not averred that ſhe had atiets, but adjudged, that it being alleged ſhe had the term, it ſhall be 
intended ſhe had it as aſſets, and the forbearance of ſuit and her having aflets are the cauſe of this 


action. And adjudged for the plaintiff. Cro. J. 273. pl. 1. 


Paſch. 9 Jac. B. R. Bond v. Baines, 


—9 Rep. 93. b. Banes's caſe, alias, Banes v. Paine S. C. ſtates it, that j- promiſed to pay the dest, 


or otheraviſe | ntitt 
the juſtices of C. B. and barons of the exchequer. —— Jeni. 290. pl. 27. S. C. 


24. If A. be bound in an obligation of 60 l. to B. upon condi- 


tion fer payment cf 3ol. at a day to come, and after the day of 


payment, and the 30 l. not being paid, 112 conſideration that dl. world 
pay the 3ol. | to B. in ſatisfaction of the obligation, B. promiſes 
that he will accept it in fatisfafiign, and that he will deliver up the 
obligation, if B. does not deliver up the obligation to A: he may 
have an action upon the caſe upon this promiſe z for though le- 
gally, after the obligation foricited, 30 I. can be no ſatisfaction 
of 601. yet to have the money in his hands without ſuit is a 
good conſideration to maintain this action upon the promiſe. 
Trin. 15 Car. B. R. between RAWLINS AND Lockkr, adjudged, 
this being moved in arrelt, ] 


iſe to aſſign ber intereſt of the leaſe; adjudged in B. R. for the plaintiſt, and atürmed by all 


Cro.E. 194. 
in pl. 8. 

S. P. cited 
1 Fol. 23. 


to bave 
been ad- 
Judged a 
good conſi- 
derations 
Patch, 

23 Elia. 
Coke v. 
Hewett. 

— le. 238. 
pl. 2 [ 7. . 


321. [bis] cites S. C. a. adjudged accordingly, Paſch. 25 Eliz, in B. R. and both books tay, that 


tais was agreed to per tot. cuz. 


Aſſumpſit, 
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Aſſumpſit, &c. for that there being @ centres erſy betevcen the plaintiff, lerd of the mant of L. ard 
the defendant claiming to bold by copy certain lands, parcel of the ſaid manor, both parties ſubmitted ts 
ebe axvard of J. S. The defendant in conſideration that the plainrif promiſed him tha: if the ſaid 
FJ. S. end adiudge the copy to be gorod, then be would ſuffer the defendant to enjey the ſaid lands, and 
the ſais defendart promiſed the plaintiff, that if tbe jaid J. S. ſhould adiudge the copy rot to be ſafficient, 
that then be <vcald ſurrender and deliver up the paſſaſton to the plaintiff without ſuit, and aſſigned the 
breach ; per Gawdy, this is a good conſideration, it being to avoid ſuits at law, And judgment for 
the plaintiff, Le. 103. pl. 137. Paſch. 30 Eliz. B. R. Cook v. Sangate. —4 Le. 31. pl. 8 5. 
S. C. in totidem verbis. 

Aſſumpfit, whereas the plaintiff war beund to pay the defendant $01. May q, 1624. The de fendar: 
Ir confideraticn the nf would pay bim the laid 321. the ſaid g May, premiſed bim to deliver up the 
ſaid bind to be cancelled, and that he paid the money the faid day, but the defendant had not delivered 
up the bond, but cauſed him to be arreſted thereupon ; the defendant pleaded guod non ſelvit, and 
found for the plaintiff. It was moved, that it was no ſufficient conſideration ; for confideration ought 
to be matter of profit and benefit to him to whom it is done, or trouble to him who doth it. Re- 
ſolved, it was a good conſideration to have it paid without ſuit or trouble, and perhaps the not paying 
of it at the time might be more prejudicial to the plaintiff, than the forfeiture would be of advantage, 
if he ſhould be forced to ſue for it. Adjudged for the plaintiff. Cro. C. pl. 5. Paſch. 1 Car, C. B. 
Flight v. Craſden.——Hutt. 76. Flight v. Greſh S. C. and becauſe it appears, that by the non-per 
formance of this promiſe the plaintift had prejudice, and the jury had found quod ſolvit, the plaintitF 
had zudgment. 

103091 3 D 
* Cro. C. (25. If A. be indebted to B. in 201. and B. ſays to A. that he 


1 will ſue him for the debt, whereupon A. ſays to him that if he 
Dovzz, will forbear him per paululum tempus, that he will pay him; this 
Hill. 17 is no good conhderation of an aſſumpſit, becauſe he may ſue him 


e preſently. Paſch. 6 Jac. B. between BRIAN AND SALTER, ad- 


8 
— mY judged. Patch. 8 Car. B. R. between * BROORE AND Dowsr, 


1 adjudged in a writ of error upon + a judgment given e contra in the 
good, and Cheney-court at Wincheſter, and the judgment there given re- 
verſed. Paſch. 15 Car. B. R. between STILEs axp RowLAN PD, 


rule was 
given that adjudged in a writ of error upon ſuch a judgment in B. and this 
ment houlg reverſed accordingly for this error. Intratur Mich. 14 Car. Rot.] 


be affirmed. 
—— 58. C. cited, and denied to be law; per cur. Sid. 45. Mich. 15 Car. 2. B. R. in pl. 3. 


A -like exception was taken, and urged that parvum tempus may be but punctum temporis. Sed 
non allocatur ; for the defendant being indebted to the plaintiff, the debt in itſelf is a ſufficient conſi- 
Geration. Le. 61. pl. 80. Paſch. 20 Eliz. C. B. Gill. v. Harwodd. — Goldſb. 48. pl. 6. 
Wos tg woob v. GIB BOs, ſeems to he S. C. and S. P. held accordingly, per tot. cur. abſente 
Anderſon. 3 Le. 200. pl. 252. Eftrange v. Ou let, Trin. 30 Eliz. B. R. ſays it was held, 
that forbearance per paululum tempus is a good conſideration ; but it ſeems imperfectly reported; and 


in Eſctig's caſe, 4 Le. 3. 31 Eliz. a certain time of forbearance is mentioned. | 


A confideration, quod paululum ceſſaret, was held not good; and though the plaintiff alleged, that 


he forbore for halt a year, this did not heip the caſe. Cro. E. 19. pl. 19. Paſch. 25 Eliz. C. B. 
Lutwich v. Huſſcy. Cro. E. 759. pl. 29. Paſch. 42 Eliz. C. B. it was ſaid per cur. to have 
been adjudged that a confideration to forbear per paululum tempus is void, becauſe it is not certain, 


and paululum rempus is not temporis pars. 


Cro. C.43% [26. If A. promiſes B. that in conſideration that he will for- 

pl. 8. Tol- gear to ſue him for a certain debt pro aliqu2 tempore that he will 

fon v. Clerk, : . 5 

5. C. and pay him, and avers that he forbore him for a year, this is not a 

the judg- good conſideration ; for aliquod tempus is full as little as paulu- 

_—_— lum tempus. Hill. 11 Car. B. R. between TELSsTON AND 
"44. CLARKE, per curiam there in a writ of error upon a judgment in 


verſed. : R 
$. C. cited Shaftibury, and the judgment reverſed accordingly. Intratur 


po "1 Trin. 11 Car. Rot. 687.] | 
pl. 3. Mich. 13 Car. 2. B. R. | 
Brownl. 6. C27. If A. leaſes lands to B. at will, and A. in conſideration 


— dad that B. will ſurrender to him the ſaid late at will, promiſes m_ 
(71 


+ 
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that he will provide a parſonage for S. this is no good conſidera- 
tion to maintain an action, becauſe he might determine this eſtate 
at will at his pleaſure. Mich, 8 Jac. B. between KENT AND 
PRAT, per curiam, where it was put in the declaratizn, that he 
«vas pofſefſed of a term, | without ſheawing hat term, and there- 
fore the court took it to be a leate at will. ] 


[28. But in this caſe, if it had been alleged that there was @ 
controverſy between A. and B. qwhether it avas a leaſe at wwilh, or for 
years, and thereupon the aſſumpſit had been made as before, this 
had been a good conſideration. Mich. 8 Jac. B. per Coke.) 

[29, If A. in conſideration that B. will make an eſtate at quill 
to him, ſuch as his counſel ſhall deviſe, promiſes, &c. this is no 
good conſideration; for that he may preſently after the eſtate 
made determine it. Mich. 12 Jac. B. between RELLE AND 'I1s- 
DALE, per curiam. ] | 


Noy $3. cites 19 Jac. Kebb's caſe, S. P. and ſcems 


£30. In an action upon the caſe by A. againſt B. if the plain- 
tiff declares that they accounted inſimul, concerning, &c. and 
upon this account B. was found 1ol. in arrcar to the plaintitt; and 
thereupon B. affirmed that he had paid it to J. S. t9 the ufe of the 
plaintiff, and thereupon B. promifed, that if he does nat prove in @ 
ort time that he had paid it ta J. S. to the uſe of the plaintiff, he 
wwould pay it ts the plaintiff, and avers, that he had not proved it from 
the time of the promiſe to the time of the action brought, which 
was @ year, this is a good conſideration; for here he is found in 
arrear 16 J. and the /awv mates a promiſe te pay it, and though here 
a further time is given to him for his advantage, and it thould 
be admitted that this time is no conſiderable time, and therefore 
void, yet the promiſe in law itands good; but this time is con- 
ſiderable, for the time crught net ts be les ſhort, but that he may make 
his prof within it, and here it was per unum annum; for here 
by the words (ert time } is to be intended a reatonable time to 
make the proof. Trin. 1649. between Vicorovs AND DRAKE, 
* adjudged, per curiam, in a writ of error upon a judgment in 
Exeter; but the judgment was reverſed for another error. Intra- 

tur Hill. 16 Car. Rot. 696. B. R.] | 
(31. If A. and B. at the requeſt of A. and for the proper debt of 
A. are bound in an obligation of 101. 7 C. and after A. makes U. 
his executor, and dies; and after B. and D. at the requeſt of D. 
mange anglice, /pend a grarter of lamb, bread, and ale, to the value 
of 55. in the houſe of J. 5. and thereupon, there being a dif- 
courſe between them concerning the ſaid obligation, D. aſſumes 
and promiſes to B. in conſideration that B. would pay one half of the 
reckoning, for the ſaid quarter of lamb, bread, and ale, that ge 
would pay the faid 10 l. due upon the ſaid obligation, and thereupon 
B. pays one half of the reckoning, B. may well maintain an action 
againit D. upon this aſſumpfit; for it appears that he is executor 
of A. who was the principal in the obligation; aud allo he invited 
| 11 B. to 
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faid by the 
court; but 
in the mar- 
gin it is 
laid that 
judgment 
vas arreſted 
becaguſe the 


conſideration was not valuable. 


Poph. 187, 
S. C. cited 
by the name 
of KEBLt'sS 
caſe, 45 
held accord - 
1815. —— 
to be S. Co 


Tit. Error, 
(K. c) pl. Is. 
S. C. but 
not 5. Po 
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* Fol. 24». 
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B. to eat and drink this, for which the ſaid 58. was to be paid ; 
fo that in equity he ought to pay the obligation, and reckoning 


alſo; and though as to the hoſt both are liable to pay the reckon+ 


ing, unleſs the 2% knows B. to be invited, yet when a debt is due 
Jointly by i tuo, it is a good conſideration that if the other <will pay one 
motety, he himſelf will diſcharge the other of an obligation for 101. 
for though the benefit be but ſmall, yet it is a benefit; for when 
it was joint both might be ſued, and if one does not appear, but 
is outlawed, the other may be compelled to pay all; and if the 
Judgment be againſt both, yet upon an execution, one may be 
taken in execution 3 and upon ſuch a reckoning, if one departs 
without payment, the hoſt may compel the other to pay all before 
he departs, and ſo he has a benefit by the payment of a moiety. 
Mich. 9 Car. B. R. between Mooke AND Brar, adjudged, this 
being moved in arreſt of judgment, Intratur Trin. 9 Car. Rot. 
1144.0 6 
Feſtator - [ 32. If B. as adminiſirator to J. D. is indebted to A. in 201, 
— ul and upon this, B. in conſideration that adminiſtration is com- 
J. S. the mitted to him, and that he has aſſets in his hands, aſſumes and 
defendant's promiſes to pay the debt as /con as any debt due to the inteſtate comes 
Ge tit, to his hands to the value of the debt, and after ſuch a debt comes to his 
if be bad hands, yet no action lies upon this promiſe; for here is no conſi- 
Seed ſufi- eration to maintain this action, by which the adminiſtrator ſhould 
— i be charged of his own goods; for here the conjideration is not to 
It, and al- forbear to ſue, or any other conſideration, Trin. 14 Car. B. R. be- 
leged that tween KircHINMAN AND THE BISHOP OF OssoRy in Ireland, in a 
he had £990s vrit of error upon a judgment in Ireland, and the judgment re- 


ſufficient. b g 
The plain- verſed accordingly for this error among others. Intratur Hill. 


Ef had a 
— * Car. Rot. 1141.3 | 
judgment, and that judgment affirmed in error; for the aſſumpſit was good, the defendant having aſ- 
ſets, and being of his own promiſe, ſhall be charged de bonis propriis. Cro. E. 91. pl. 18. Hill. 30 
Eliz. B. R. Trewinian v. Howell. Le. 93, 94. pl. 121. S. C. adjudged ; but mentions the 


| promiſe to be, that if the plaintiff could prove that the goods were delivered to the teſtator, he would 


pay the value cf them, &c, | 


*( 311 ] | 
Afumphit, [32. If A: (to whom the feſtator was indebted) comes to the 


&c, for that executor, and ſays that he intends to ſue him for the debt; where- 


E father 3 f 3 . «98 
th upon the executor promiſes in conſideration that the plaintiff will * for- 


Eave bim 3. 
per annum bear him for a reaſonable time, he will pay him, and A. forbears to 


- fue him for a reaſonable time, this is a good conſideration to charge 


z and be- : : | ; : 
ing charts the defendant in an action upon the caſe, out of his own eſtate, 


40. f-rit, without aſſets; for by this promiſe it is intended as well to forbear 
, to ſue the executor; as to forbear the debt; and a forbearance of 


promiſed that . . f . 
in corfidirs- fuit is a good conſideration without aflets, at the time of the 


_ _ promiſe. Mich. 14 Car. B. R. between Joynson AND WIrchH- 
75 . ; . 

2 ey COTT, per curiam, npon a demurrer, where the defendant 
the money; pleaded that he had not aſſets at the promiſe made. Intratur Mich, 


the defend- r a . . | 
ant pleaded 14 Rot. 588. The word in Latin was tolcraret.) 
that his teftator was indebted in ſeveral ſums ultra quod he had not afſets ; but upon demurrer it was 


adjudged, that it is nt material ⁊c better he had aſſets ar not; for by the promiſe he had cauſed the plain- 


tiff to deſiſt, who at that time might be prepared to prove aſſets. Vent. 120. Paſch. 23 Car. 2. B. R. 


2 Lev. 3. Davis v. Reyner S. C. adjudged for the plaintiff; for be is charged 


Davis v. Wright. 


en bu own premiſ in conſideration of foryeatancs ; aud forvearance of a dan for a legacy is — 


ww SI m=« a. P 
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eonfideration, ——— 2 Keb. 744. pl. 52. S. C. adjornatur. bid. 758. pl. 23. S. C. adjudged for 


the plaintiff; b 
ferbearance would not be ſufficients 

4. In an action upon the caſe by A. againſt B. if the plain- 
tiff declares that * C. the baron of B. was indebted to him in 101. 
and after his death B. his wife being big with child, in conſidera- 


tion that A. the plamtiff 42v2vld forbear 79 ſue her as adminiſtrator of 


C. till ſuch away, B. promited to pay the debt; and it is gt /ard 
in the declaration that B. was the adminiſirator of C. this is no 
good conſideration to have an action upon the cafe ; for it does 
not appear that B. had any thing to do with it, or to be charged 
for the debt more than a meer ſtranger, Mich. 9 Car. B. R. be- 
tween WHITCHER AND Davis, per curiam, adjudged in arreſt of 
judgment after verdict for the plaintiff.] 
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ut if it bad appeared by the declaration that the plain bad ns cauje of action, then the 


— Ann 
Fol. 25. 
Tne plaintiff 
ceclared 
that the de- 
fendant's 
huſbard, 
upon an Ac 
compe be- 
tween them, 
Twas ird.vtcd 
t9 the plains 
tiff in to 
much, end 


Premiſed to pay it, and died; and that the defendant being his zuidetu, and having mice chef, and 4 6 
that the plaintiff intended to ſue her, came to the plaintiſf, and promiſed that if he evould net fie her unt ii 


ſuch a time, then in conſideration thereof ſhe 705:11d pay, &. 


I: was moved in arreſt of judgment that 


it is not ſhowon that ſhe wvas exccutrix, or any ways chargeable with this debt of her huſband, and fo no 


ground to ſue her. 
nothing more. Palm. 441. TiIin. 2 Car. Goodwin v. Willoughby. 


verbis. 


Peremptory day was given the defendant, at which day the reporter ſays he heard 
Lat. 141. S. C. in totidem 
Poph. 177. S. C. the judges varied in opinion, and 19 no judgment. ——Noy 81. S. C. 


and Jermin prayed judgment for the plaintifi, becauſe the deſendant firſt made the requeſt to forbear, 


Hardr. 73. Arg. 


And peremptory day was given the defendant to ſhew cauſe, &c. 


cites S. C. that 


this promiſe dees not bind the wife, unleſs ſhe were cxecutrix cr adminiftratrix, or chargeable with the 


debt. 


Caſe for that the deſendant's aer Leing invevted to the lain in 35 l. promiſed t1 fay it oben 


tbertunto required, and that the ſaid !efator bad made the defendant exzcuter, ond it fo Ficierr aſſets, and 
in conſideration the ſaid debt was not paid, and that the plaintiff had giver him time rill Lody-day next to 


Pay it, be premiſed to pay &c. 
ror in the exchequer chamber, becauſe the conſideration was infalrcient ; for the de 


The plaintitt had a ve:dict and judgment in B. R. but reverſed on er- 
ictenJdant is not bound 


by law to pay the 35 l. after the death of the teſtator, and the giving a longer day to pay money, 


which by law he is not obliged to pay, is not a luthicient cunuderations 
Eliz. Matthew v. Matthew. | 


[35. In an action upon the caſe, if the plaintiff declares that 
whereas he had delivered 100 l. to the defendant, the defendant did 
promiſe to repay to the plaintiff, at a day after, /e /ame 100 J. with 
a recampence for it, though if it ſhould be intended that he ſhould 
repay the ſame 100 l. in ſpecie, this could not be any conſideration 
for the promiſe, becauſe the defendant could not have any benefit 
thereby, yet it ſhall be intended to be the ſame in value, and not in 
ſpecie, and therefore a good conſideration, Mich, 9 Car. B. R. 
between CRUSk anDd Berry, adjudged, in a writ of error. In- 


tratur Trin. 9 Rot. 1163.] 


Moor 702. pl. 977. Paſch. 37 


The count 
was Or a 
loan. The 
aſſumpfit 
Was laid 75 
Pay the 100l. 
aforeſaid 
pen requeſts 
It was ob- 
jected that 
it might be 
demanded 
as oon as 
lent, and 


that it muſt be the ſame 1001. in ſpecie; but per tot. cur. e contra, and that it ſhall be intended the 
ſum aforeſaid ; and the rather in this caſe, (as Popham fail) becauſe the aſſumpſit is + grounded on 3 
loan, which implies a uſe of the money by the defendant, and conſequently the ſame money as was te- 


ceived cannot be repaid, Velv. 50. Mich. 2 Jac. B. R. Game v. Har vie. 


[36. If A. and B. are bound in an obligation of 10 J. to C. for 
the proper debt of A. and after A. dies, and aiter E. being the wife 
of A. promiſes B. in conſideration that B. ill pay the 101. to C. 
that he will repay it to B. upon which B. pays it to C. no action 
upon the caſe lies againſt E. upon this promiſe, becauſe there is 
no conſideration for E. to make ſuch promi e, and B. was before 
bound to pay it, and not E. Mich. 9 Car, between WESTBIE AND 

Vo. I. A a Cock- 


W © 


113121 
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Cocxaixx adjudged in the exchequer chamber in a writ of er- 
ror, upon the judgment given in B. R. reverſed accordingly, In- 
tratur Trin. 7 > Car. B. R. Rot. 347. 
37. In an 4 Wien upon the cate upon an aſſumpſit by A. againſt 
B. it the plaintiff declares that whereas he, viz. A. and Eliz. his 
<vife, the adaminifiratrix of C. recovered by judgment a certain 
debt againit * S. and after the ſaid E/is. died, and after adinini- 
| Ration of the goods of C. unadminiflered was granted to the plaintiff, 
; and after the plain! if ſucd out an elegit upon the ſaid judgment 
q againſt J. S. and thereupon the theriff took an :nqui/ition, whereby 
| it was found that he had divers lands, &c.  ſubjeft to theexccution; and 
this inquiſition was reduced into writing, whereupon there was a 


3 colloquium between the plain! iff and de efendant concerning the delivery of 
5 this inſtrument, containing e faid inguiſition, to the defendant; and 
4 | thereupon the defendant did promiſe in confederation thereof, to deliver 


the ſaid injtrument to the plaintiff ; upon which he delivered it to 
the defendant, who, though requeſted, had net re. delivered it; this 
| is a good conſideration, though it appears by the inducement that 
4 the plaintiff had not any cauſe to have the elegit, inaſmuch as 
the judgment was in the right of his wife, as adminiſtratrix ; fo- 
that the huſband, upon the new adminiſtration, comes in para- 
mount the judgment ; z yet inaſmuch as the ac 15 g wounded 1. the 
delrvery and re-delivery of the mm/Irument containing the inquift 2 
this is a good conſideration to maintain the action. Hill. 
. Car. B. R. between Couchk AND Jerrrys adjudged, upon - 
writ of error upon a judgment in Lanceſton, and the firſt 
4 judgment afhrmcd accordingly. Intratur Hill. 7 Car. Rot. 
f 993.4 
$ | 38. In an action upon the caſe upon a promiſe, if the plaintiff 
declares that whereas the defendant, ſuch a day, had die a m 
ſurge to the plaintiff fer certain years, in conſideration of 10 J. rent 
per annum to be paid by the plaintiff, according to his promiſe 
thereof made, the defendant zn confideration therecf did then promiſe 
* Fol. 26. 70 dreſs the meat * of the plainti iff, after the rate of 2 d. the joint, 
from time to time during the derm, and to provide other neceſ- 
faries for him, this is a good promiſe and a good conſideration ; 
for the acceptance of the leaſe by the plaintiff under the ſaid rent, 
was the conſideration of this promiſe ; for perhaps he would not 
have accepted this leaſe under the ſaid rent, if it had not been for 
this promiſe. Mich. 11 Car. B. R. betwecen ARUNDLE AND 
Rowvex, dubitatur, this being in arreſt of judgment; but after, 
per curiam, this is a good conſideration. But after judgment 
was given againſt the plaintiff for another cauſe, and fault in the 
. declaration.] 
(S) pl. 1. [39. If A. makes void a promiſe to B. and after a flranger comes 
10 0 to B. and in confideration that B. will relinquiſh the promiſe made 
n-t appear. to him by A. he promiſes to pay him 10 J. this is not a good 
conſideration to charge him, becauſe the fir/? promiſe aas void. 
IMich. 14 Jac. upon a writ of error at Serjeants Inn, be- 
tween BERNARD AND S1MONS, put by Altham, and agreed per 
Curiam, ] 


© WR I 8 * 7 2 nnn 
So ES. on r 


ſ 40, If 
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C40. If a man ſues a ſcire [ fieri] facias to have execution, and 
Jays to the ſherift, /uch are the goods of the party, ſhewing them to 
him; whereupon, in confideration that the ſheriff will execute the 
execution upon thoſe pords, he promiſes to ſave him harmleſs, this is 
not a good aſſumpſit, becauſe he ought to take notice of them at 


his peril. Mich. 14 Jac. B. R. in SUTHEMaAN's cafe, held by 
Dod. & Hought.] | 

[41. If A. delivers an execution to the ſberiſ at his ſuit againſt 
B. and in confideration that the ſheriff, without anv fee, will execute 
it, he promiſes the ſheriff to pay to him a certain fum, which is as 
much as the ſberiff is allowed to take by the latute of 28 Elig. Though 
it be admitted, that the ſheriff cannot have any remedy for his 
fees, yet becauſe it was lawful for the ſheriff to take his fees, 
and he made the execution at his requeit, and this is for his be- 
nefit, this is a good conſideration, Hill. 41 Eliz. B. R. between 
S TAUNTON AND OULIARD, ] 


Mo. 468, pl. 669. Sullard v. 


ror being aſſigned, it was reverſed on that other point. 
adjudged and affirmed in the exchequer chamber. 


ed. 
the opinion of all the juſtices, but was ended by compromiſe. 


[42. If B. is obliged to A. in 200 l. and A. being indebted in 
fo much to the king, gn the obligation fo the king, and after 
B. in conſideration that A. will forbear to procure any proceſs againſt 
him for the ſaid debt 2⁰ Hilary term next following, aſſumes and 
promiſes to pay io A. 200 1. this is not a good conſideration to main- 
tain an action, becauſe by the aſſignment the debt was made over 
to the king; and therefore the forbearance by A. to procure pro- 
ceſs is no benefit or eaſe to B. becauſe it may be awarded againſt 


him for the king, notwithſtanding the promiſe. Hill. 41 Eliz. 


B. R. between Bowes AD PawLET adjudged, upon a writ of * 


error.] | 
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Cro. E. 654. 
pl. 15. S. C. 
in the ex- 
chequer 
chamber; 
and the 
judges were 
of opinion 
to affirm the 
judgment 
on this 
point; but 
another er- 
Stamp, S. C. 


Mo. 660. pl. 97. S. C. and judgment affirm- 
But ſee in a nota at the end of the caſe it is ſaid that the judgement was agreed to be reverſed by 


Cro. E. 653. 
pl. 14. * 
accordingly, 
by all the 
juſtices and 
barons in 
the exche- 
quer cham- 
ber, and ſo 

a judgment 
in B. R. to 
the contrary 
was reverſ- 


— 


Mo. 701. 


pl. 974. S. C. adjudged in B. R. and that judgment reverſcd accordingly in the exchequer chamber. 


[43. If A. promiſes B. in conſideration that he will not ſue an 
attachment out of chancery upon a deerce, which is there made againft 
him, that then he vill pay him 20 l. (it ſcems it is intended that 
the decree was at his ſuit ) this is a good conſideration to main- 
tain an action upon the cafe ; for thereby he ſhall avoid the impri- 
ſonment of his body, of which the chancery had power for the 

contempt of the decree. Hill. 42 Eliz. B. R. between * Cor. 
- STON AND CaRRE, per curiam, præter Popham; and there was 
cited the caſe of CowLy axb WINSDHAu, te be adjudged in 
point.] | 
[44. If A. be indebted in 201. to B. and dies, and his executor, 
in conſideration that B. will forbear him for a reaſonable time, pro- 
miſecs to pay him the debt, this is a good conſideration to have an 
action, with an avermert that he forb:re him afterwards for a cer- 
tain time, viz. 8 years. Paſch. 14 Jac. B. R. between + LiNGHEN 


AND BlouSHTON, per curiam. Trin. 19 Jac. B. R. 1307. be- 
A 2 tween 


9 
— 


. 
847. pl. 1. 
Mich. 43 
& 44 Eliz. 
B. R. Coul. 
ſton v. Carr, 
S. C. held 
accordingly. 
Noy _— 
Coolſton v. 
Carre, S. C. 
but S. b. 
does not 2p- 
pear. 

1 Mo. 853. 
pt. 1167, 
Linghill v. 
Broughton, 
S. C. and 
per tot. cur. 
the court 
may judge 
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* 
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ſuſcient, 
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ef the rea- kween + Wütrry axD BROWXE adjudged, in a writ of error 


reel upon a judgment in Dartmouth. Mich. 15 Car. B. R. between 
toeugb not + JORNEON AND WHITCHCOTT, admitted upon a demurrer. In- 
9 the wean. tratur Mich. 14 Rot. 588.) 

ing ot pau- 

lulem temporis; and & years. is a reaſonable time of forbearance; and the plaintiff had judgment. — 

3 Bulſt. 206. S. C. ac;edged for the plaintiff. ——Roli. Rep. 379. pl. 38. S. C. adjudged for the 
als tiff. 

dee pl. cs. S. C. ＋ See pl. 33. 3. E. ; 

Executor who had goods of teftator _—_ threate ned by the plaintiF to be ſued, in conſideration that 
Ie wviuld be fetient and 7 prom jed to pay. The court conceived the conſideration well enough, in 
regard {being patient) is intended for ever. And Keeling Ch. J. ſaid this was a good aſſumpſit, the 
words amounting to it. 2 Keb. 77. pl. 65. Trin. 18 Car. 2. B. R. Boy lſton v. Ruſſel. 


— (las. If A. be indebted to B. in 1001, and B. was about to com- 

Fol. 27. mence a ſuit for the recovery of the debt, and C. a Atranger comes 
eee him, and ſays, that if he will forbear him he himſel, bill pay it: 
pl. 3. S. C. this is a good conſideration for this aſſumpſit to B. if B. avers that 
and it being he Had abſtained and Forbere te ſue A. and adhuc does abſtain and 
nnd, fertear, though no certain time was appointed far the forbearance z 
confidera- for it ſeems a : perpetual forbearance is intended, the which he hath 
tion is not performed. Mich. 37, 38 E. B. R. between SACKFORD AND 
for perhaps PrILLIPs adjudged.) e 


the fortear- 
ance was only a quarter of an hour, c. and thongh it was added quod abtinait & adhiue abſtinet, 


that will not heip it; and of that point ſome of the zuſtices doubted, but the greater part held, that 
it was not 2 ſuthcient confideration. Sed adjornatur. And afterwards it was reverſed for this cauſe. 
Mo. $80. pl. q52. S. C. the judgment was reverſed in the exchequer chamber, becauſe no cer- 
tain time was mentioned in he promiſe to forbear. Ow. 109. S. C. in the exchequer chamber. 
Sed adjornatur. Bulſt. G2. S. C. cited per cur. Mich. 8 Jac. as adjudged in the exchequer to 
be no time, and void for udcextainty. S. C. Jenk. 301. pl. 71. S. C. adjudged and affirmed in 
error. Paululum temporis may be the next inſtant. 
A promite to forbear to ſue is tor all his life-time, and not per paululum tempus; per Haughton J. 

Godb. 443. pl. 494+ Trin. 21 Jac. B. R. in caſe of Fither v. Warner, 


The plain- C46. So if A. be indebted to B. and C. a ſtranger ſays to him, 
2 that z/ he will for bear him for a little time that he himſelf will pay 
vba ndebred him, this is a good conſideration of an aſſumpſit, averring a cer- 


to him pen "1 time of ferbearance. Paſch. 41 Eliz. B. N. tech * 


ien, an be 


Fit ind it, 


ard diet, and made the defendant his executor, and that the plaintiff was forced to ſue the obligation; 
and in conſideration of the premiſes, the defendant , that if the pla: intif would frbear bim pro 
brevi trmpore, that be zucald pay vine And the plaintiff fidem adhibens, &c. torbore 4 years to ſus him, 
and ſaid, that the defendant had afſets, The defendant fa'd abſque hoc that he had atfets. And upon 
Q ac, the plaintiff demurred, and adjudged for him; for the alleging of aſſets in the count is ſarpluſ- 
age. And now the confideration was ſufficient ; for he had ne be bad forbire for 4 n. Het. 
62. cites Paſch. 40 Eliz. Rot. 5 37. Palmer v. Rouſe. 

Cate, &c. for that the difendant being indebied in 61. and b; 's ſon pro diverſis negotiis, &c. in 631. 
tee Fs; F, tt e defend lan in corſederation plaintiff wou'd forbear te ſue for thoje debrs for ore month 
promiſed to fa, then; it Was adjudged per tot. Cur. that he ſhall be charged with the whole debt of 69 1. 
fur though he was not liable to his ſon ? debt, nor was it reduced to any certainty, yet when he pro- 
miſed to pay, be ſhall be liable, the forbearance being a damage to the plaintiff, though as to the 
ſon's debt, it was no benefit to the defendant. Sid. 38. pl. 8. Paſch, 13 Car. 2. C. B. Bcit v. 

27 
2 for that B. cabed :e 5 100 l. on bond, and the d dart, in confideration the plaintiff 
ruonld at bis regung f. 1 ir te ſus B. promiſed thas if B. did not pay the money be would. i er cur. 
where the conſideration 15 luch a, can 5 no benefit to the party, it is not good; as where it is to forbear 
fer an tour, &c. but where it 13 to forbear generally, avitbort limiting any tine, there it thail be in- 
tended for a conv: 2 nt time, * "00 gether; judgment for the plaintiii, 3 4b. Mich. 19 Jace 
May V, e Cr . J- 68 .pl. 4. Hi. 38 fac, Go B. Mape: Vs 1 3 * the rae 
fe we 
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fhewed that he forbore to ſue B. per magnum tempus, viz, from the promiſe to ſuch a day, which was 
2 year and a half; and when the date of the writ does not appear, it thall be intended that he did for- 
bear tili the day of the writ, Win. 22. Maps v. Sidley 8. C. adjornatur. 


[47. [$9] If A. is indebted to B. upon which B. arre/ts him, Defendant 
and while he is under the arreſt, a ſtranger comes to B. and ſays, ere 
that if he will forbear A. for a little time, he will pay him; uc — 
whereupon B. fers A. to go at large, this is a god conſideration fader bin 
for an aſſumpſit, though he arreſts A. within an hour after, for N 
the deliverance from the preſent danger is àa good conſideration. woculd pay 
Paſch. 41 Eliz, B. R. in CoveLL's cass, per Popham.] 0. injra 
pus, and plaintiff counted that he forbore him half a year; this is no good conſideration, yrs ip 
can define what ſhall be paululum tempus. But Haughton ſaid, that a promiſe on good conhderation 
to pay infra breve tempus, mall not be immedia.eiy 5 quod Ley Ch, J. conceſſit. 2 Roll. Rep. 368. 


Mich. 21 Jac. B. R. Paulter v. Heer. a 
13151 


£48. [S⸗] If F. S. makes W. and his avife executors, and after- Cro. E. 460. 
wards ſeveral ſuits and controver/res ariſe between them and J. for and (bis) pl. 9. 
concerning the right of executorſbip, in the eccleſiaſtical court, and Las 8.0. 
T. in conſideration that the ſaid W. at his requeſt had ſubmitted to & per tot. 
the award of L. theſe matters, &e. promiſes that the ſaid V. ſhould eee 
not be troubled or mzlefted for or concerning this right of the ſaid ex- a ſobmif- 
ecutorſhip, this is a good conlideration, viz. the ſubmiſſion to fien, with 
the award, though he might immediately have revoked it. Paſch. |, —_ — 
38 Eliz. B. R. between II NR AND NEALE, adjudged in a writ award, and 
of error upon ſuch a judgment in B.] | ow the 
the parties; and if he had revoked it, the defendant ought to have pleaded it, otherwiſe it ſhall not be 
intended. Whercfore judgment was athrmed. 


O49. If A. is indebted to B. and C. promiſes B. that if he quill (S) pl. 2. 
mot pay him, that then he himſelf will, if A. does not pay it within a V C. 
convenient time, this will be a good conſideration for B. to have 
an action againſt A. upon this promife. Mich. 42, 43 Eliz. 

B. R. between SADLER anD HawKEs, adjudged. (It muſt be 
intended that there was a promiſe to forbear to ſue A. in the mean 
time.) | 

[5 3 If A. contracts with B. for money paid, to deliver to him a 
pigg of lead, and dies, and after C. his adminiſtrator delivers lead 
ore to D. to make a pigg of lead thereof, to be delivered to B. in ſa- 
tisfaction of the pigg promiſed by the teſtator, and after B. de- 
mands his pigg of C. who ſays that he had delivered ore to D. &c. 
and then D. being preſent, in conſideration thereof promiſes to de- 
liver the pigg to B. at a certain day after, this 1s a good conſidera- 
tion. Mich. 18 Jac. B. R. between Jacxs0N AND FRosT, ad- 
judged, this being moved in arreſt of judgment.) 

[51. If A. delivers [money] to B. to pay C. and B. promiſes C. ta , f be 
ay it to him, yet A. [C.] can have no action againſt B. upon * 8. de 
this aſſumpſit, becauſe there is not any conſideration between 7.” 8 
them. Hill. 37 Eliz. between HowLET anb HALLE r, adjudg- ing 


ed, per curiam, ] | 
Aa 3 5 [52. But 
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. But if in this caſe he had given day to B. to pay it, this 
n ee had been a good conſideration, upon which he might have an 
e& det; action in the ſaid caſe; per Walmfly.) 

B. requires 

payment of C. — C. promiſes B. in conſideration of ferbearance, to pay ſuch a day. Adjudged for 
E. Velv. 164. Mich. 7 Jac. B. K. Brand v. Liſley. | | 


Aſſumpſit, [53- If a man is bound in an obligation of 40 1. for the pay- 


— ment of 20 l. and the odb/:gee promiſes the cbligor that in conſideration 
J. h. z that He avill pay the money without ſuit, that after payment he vill 
* % deliver up the cbligation to him, this is a good conſideration to 
te p uin- 1 Fg : i 

aff by . maintain an action, if the obligee does not perform the pro- 
gation in 5/7. miſe. Hill. 41 Eliz. B. R. 35. per Popham. Patch. 14 Jac. 
1 777 B. R. per Coke.) | 5 8 

— ; ; : 
Never ber following, in cenfideraticn that be, the zd ef November, at the irflance and requeſt ef the 
plain: , wen d pay l im the jaid 50. without juir, be prom:Jed to deliver bim a bord, in wotich J. S. 
was i=Heited ro bim in 205. with a letter of attorney to Jur for the debt. After verdict and judgment 
for the plaintiff the defendant brought error, for that he did no more than the law compelled him ta 
do, viz. to pay the money which was due before; and that the conſideration was void, becaule it doth 
not appear that the defendant could have any benefit by it. As to the firſt, Gawdy and Fenner (only 
in court) conceived, that there was no conſideration; but as to the 2d, they differed, and were of 
opinion to reverſe the judgment, but yet they would adviſe. Cro, E. 193. pl. 8. Mich. 32 & 33 
Eliz., B. R. Greenleat v. Barker. Le. 238. pl. 317. S. C. held accordingly. i 8 


[ 316 ] f54 If A. recovers a debt, and damages to 7 1. againſt B. and 


Cro. E. g. after A. in conſideration of 4 1. paid him by B. afſumes and promiſes 


90325 8 that he will forbear further io proſecute his ſuit, aud that he will 
howe, S. C. releaſe it, and alſo that he and his attorney will acknowledge fati/- 


— * * = faction of the fum recovered ; though this 41. cannot be any ſa- 
Cents tisfaction of the 71. due by the record, yet the acceptance of the 


for it is a 4 1 ä 
beneft to 41. is a good conſideration to raiſe this aſſumpſit, whereby to 
him to have compel him to difcharge the 51, Mich. 37, 38 Eliz, B. R, be- 
4 naw » tween PINoWE AND REYNCGLDsS, adjudged,] 

charge, and | | 

it may be that there was error in the record, fo as the party might have avoided it.——— Mo, 412. 
pl. 564. Reynold v. Purchowe, S. C. adjudged good. 

In conſideration that I toi make my debt appear, this is trouble and pains, and therefore a good 
conſideration, and judgment for the plaintifl. Raym. 32. Mich. 13 Car. 2. B. R. Travers v. 
Merrs.— Sid. 57. pl. 25. Travers's caſe, S. C. adjudged for the plaintiff, Keb. 163. 
pl. 112. S. C. & S. P. agreed per cur. | 

If A. be hound to B. by a bill ef 1000 7. and A. pays B. 5co 2. in diſcharge of this bill, wwbich . 
accepti, and thereupon promiſes A. to delruer up to bim bis jaid bill ; though this 500 l. is no ſatistaction 
of the 1cco l. yet it is ſufficient to make a god promite, and upon a good conſideration, becauſe he 
has paid the money, viz. 500 l. and he has no remedy for it again. Per Coke Ch. I. 3 Bulſt. 162. 


Paſch, 14 Jac. 
Golds, [55. In debt by A. againſt MH. upon an obligation, if D. is bail 


m—_ is. for M. and after A, recovers, and then proceſs is continued till 
jatged ac. A. has execution awarded ogainſf D. the bail, and after A. in con- 
© ev. fideration that D. 7014 pay to him the condemnation, aſſumes and 
—ꝙ premiſer to D. to diſcharge him of the ſaid execution, aud further 79 
Adams v. afſign over the ſaid cbligation of M. the principal, whereupon D. 
Dixon, 5-C. pays the money to A, but A, will not aſſign over or deliver the 
20 4592 obligation to him; here is a good conſideration for D. to have an 
bronght in action upon the caſe upon this aſſumpſit againſt A. For though | 
ba; exck2- the money paid by D. to A, was due, and D. compellable to pay 


8 
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it by force of the execution awarded againſt him, yet Here might 
be charge, labour, and trouble to A. in the ſerving of the execution 
for the getting of the money ; and then when D. gives this mo- 
ney to A. without this trouble or charge, this is a good conſi- 
deration for an aſſumpſit. Trin. 39 Eliz. B. R. between Dixon 
AND Aba us, adjudged.] | 


538. pl. 74. Dioxon v. Adams, S. C. and judgment reverſed by the whole court, the 
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quer cham- 
ber, judg- 
ment was 
reverſed, 
becauſe the 
conſidera- 
tion was in- 
ſufficient. 
Cro. E. 
conſideration 


not being ſutficient; for D. had done no act whereto the law would not have compelled him. 


[56. If a man mates a contraft with J. S. and dies inteſtate, and 
liis adminiſtrator in confideration of forbearance, &c. promiſes to pay 
it, &c. this is a good conſideration, though the adminiſtrator 
was not chargeable upon this contract at common law; for he 
was chargeable in confcience. Paſch. 5 Jac. B. R. between 
WALKER anD WITTEL, per curiam. Mich. 4 Jac. B. R. be- 
tween RICHARDSON AND SIR MorYLE FINCH, per curiam, becauſe 
he is bound in conſcience to pay it.] | 


promiſed that if the plaimiff would ſorbear to ſue bim till ſuch a time he would far: 


and judgment for the plaintiff” Cro. J. 


tat. cur. this is a good conſideration, : : 
Velv. 55. Fiſh v. Richardſon, S. C. 


Mich. 2 Jac. B. R. Fiſher v. Richardſon. 


LE Acbt. 


Aſſumpſit 
againſt an 
executor, 
for that the 
te ator being 
indebted t. 
the printf 
1 pon ſimple 
contract, 424 
the exccutgr 
bawirg juf- 
He ient aſſets, 
Pet 
47. pl. 16. 


accordingly - 


bur if the heir promiſes, upon forbearance of ſuit to pay ſuch a debt, yet no aflump fit lies againſt him p 


for there is no conſideration, becauſe the heir is not liable to any debt without ſpecialty. 


C57. If a man [binds] himſelf and his heirs in an obligation and 
dies, and after the cee ſues the heir, who had ud affets deſcended 
to him, upon the obligation, and the heir ſays to him that if he vill 
rot ſue him, that then he vill pay him the money, this is no conſi- 
deration ſo as to maintain an action; becauſe he was not charge- 
able * without aſſets. LoRxD GRrar's caſe, adjudged, cited Paſch. 
42 Eliz. B. R. 11. in Monning's and Knopp's caſe.) 


Aſſumpſit 
was made by 
heir to pay 
a debt 
where it 
does ret ap- 
pear he was 
bound; the 
court doubt- 
ed it good. 


Otherwiſe of executor, becauſe he is liable without expreſs words. Sid. 148. pl. 13. Paſch. 17 Car. 2. 


B. R. Hunt v. Swain. Lev. 165. S. C. the plaintiff conceiving the judgment of 
againſt him, prayed nil capiat per billam, with intent to commence de novo. 


adjornatur. | 


[58. If in action upon the cafe the plaintiff ſays that the den- 


all the court 


Raym. 127. S. C. 


11 


dant 2was paſeſſed of divers goods which were the goods of her Hine 


band in his lite, and converted them to her uſe, [and] defendant 
did promiſe in conſiderutian the plaintiff would forbear her for a cer- 
tain debt due by the huſband id the plaintiff, &c. that the defendant 
would pay it, this is no good conſideration; for it may be that ſhe 
had theſe goxds as bona paraphernalia, and fo the is not chargeable 
with the debt, inaſmuch as he has not ſhewn what goods they 
were. Trin. 18 Jac. B. R. Rot. 1307. between WHTTTET AND 
BRAwNE, adjudged in a writ of error. 

(59. If A. promiſes B. in conſideration if J. S ſhall ruin a 
game at butts of 21 up, that he will pay to B. 20 J. and if nat, then 
B. promiſes to pay to A. 501. this is a good conſideration for A. 
to have an action againſt B. for the mutual conſideration, Hill, 
41 Eliz. B. R. between METcar.rE axD ASCUE, per Curiam. 
Trin. 2 Jac. B. Dass&T's caſe, per curiam.] | 


gf, and the ivftices argued the dectirati 
| Aa +4 


Medcalf's 
caſe, S. C. 
and upon nĩ- 
hil dicit 
judgment 
paſſed for 
the plain- 


on good, but Popham ſeemed the contruy upon evi- 
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dence to a jury. Mounſon J. concel ved ſuch conſideration ſufficient, the counter promiſe being re- 
ciprocal; tor all the communication cught to be taken together. But Manwood held, that though ſuch 
reciprocal promife between the parties themſelves at the match is ſufficient, becauſe there is confidera- 


tion good enough to each, as the preparing of the bows and arrows, the riding or coming to the place 


apphiuted to thoat, the labour in thooting, the travel in going up and down between the marks; but 


that for the bettors by, there is not any conſideration, unleſs the bettor gives aim. 2 Le. 154. pl. 187. 


Mich. 20 Elz. C. B. Wett v. Stowell. 


—— {[6o. If B. rs indebted to A. in 20 l. and C. is indebted to B. inthe 
Fol. 25% lite ſum, and C. promiſes A. in confideration that he is content to ac- 
— — 5 p Eat” WF : 
Ma Pf the ſaid ſum by the hands c C. and to forbear it for four days, 
» © © * > 3 . 8 . * : 
the courr that he ail! pay bim the ſaid ſum, this is good conſideration for A. 
he dt no to maintain an action upon the cafe againſt C. Paſch. 41 Eliz. 
does _ 72 2 
conficera- B. R. between Wilmot and Frigget.] | 
tion, becaule i 8 
it is a collateral thing, and A. did not fav that he would diſcharge B. ſo that A. may ſue B. notwith- 
Randing; for whatever the intention was, the words Co not make it appear to be ſo. And per Roll 
Ch. J. a promiſe by R. to pay a debt to S. which T. owes to S. is a nudum padtum. Sty. 249. 
Hill. 1650. B. R. Newcomen v. Leigh. S. C. c:ted Hardr. 73. Arg.-——S. C. cited Vent. g. 
as iaid to be adjudged. Sid. 296. cites S. C. and lays that no judgment was entered on the roll; 
bot I %iiden J. affirmed that there was a rule for entering the judgment, which he ſuppaſed got 
done, decauie the parties, on hearing the relolution of the court, might agree the matter between 
them. | 
B. ed 40 l. ts A. the plaintiff, and th» defendant oed the like fur to B. robo apprinted A. to re- 
cee it of the ad D. Ibo in corfideratiore pramifſorum, ard that the taimiff would forbcar bim fer a 
quarter of @ year, premiled te fay the money. It was moved in aneſt of judgment, that D. the de- 
f-ndant was no party to the agreement between B. and the plaintiff, fo as tv make him chargeable 
to the plaintiff, and then the forbca:ance is not material, and in the mean time he is ſuable by B. fed 
non aliocatur- For upon the whole matter here it appears that the defendant agreed to the transfer of 
the debt of B. to A. the plaintiff, and that it was agreed he ſhould be diſcharged againſt B. Vent. 
1532 154 Mich. 23 Car. 2. B. R. Obic v. Dittles ſield. 


Mo. 54. [6 1. If A. is indetted 1 B. in 20 l. and A. comes to C. and in- 
. 791. . - . . . 
Fe oy, treat him te pay the aid 20 l. to B. and if he will, he promiſes to 
ones, S. C. repay the ſaid ſum to him again, whereupon C. aſſumes and pro- 
the plaintiff miſes to pay the ſaid 201, to B. and after does not pay it, A. thall 
promiſe! B. have an action upon the caſe upon this promiſe againſt C. for this 
to pay the _ y . x 
debt which is 2 good conſideration ; for though he ſhall not have beneſit by it, 
4 _ yet here was a mutual aſſiumpſit, and ſo he ſhall not have any pre- 
he judice. Mich. 41 & 42 Eliz. B. R. between Joxts Axn 
held a good WITCHELLS. Dubitatur.] 


confidera- | 

tion, though he did not allege that he had faid the money. Per tot. cur. in an action brought“ by C. 
again} A. Cro. E 703. pl. 22. Wiſhals v. Johns S. C. and the action was brought by C. 
againſt A. and judgment for the plaintiff, — S. C. cited Cro. E. 348. in pl. 1. by name of Wickhal 
v. Johns. S. C. cited Noy 33. by the name of Withal v. Jones. 1 


11318 | | | 
62. A. war indebted to B. and B. 10 C. the defendant, and C. in 
confideration that the plaintiff would procure B. to make a letter of at- 
torney to C. to ſue A. promiſed to pay the paint io/. It was ob- 
jected that this was no conſideration ; for the defendant by this 
letter of attorney gets nothing but his labour and trouble; ſed 
non allocatur ; for it is not ſo much the profit which redounds to 
the defendant as the labour of the plaintiff in procuring the letter 
of 33 that 1s to be reſpected, 4 Le. 110. pl. 225. 19 Eliz. 

B. R. Webb's caſe. | 
63. Arbitrators being about do award that R. the defendant ſhould 
deliver up to the plaintiff tao ſeeeral obligations tobe cancelled, wherein the 
plaintiff was bound ts the defendant, he (the defendant ) in conſideration 
| that 
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that the article ſhould be left out of the award, promiſed that himſelf 
zvould deliver them up gratis, &c. but did not, and afterwards put 
the bonds in ſuit, whereupon the plaintiff brought his action 
and ſet forth this matter, and that the ſaid clauſe was omitted ad 
ſpecialem inſtantiam ipſius querentis; and judgment was given 
for him. 3 Le. 105. Paſch. 26 Eliz. Brett v. Pegrim. 

64. 4. being in priſon at the ſuit of B. upon an account, the 
gaoler ſuffers him lo eſcape, and being at liberty, promiſeth to B. that 
if he 4vill permit him to be at large, and further, if he does ſuch an act, 
| he awill pay to him 101. which he doth not pay; whereupon B. 
brings aſſumpſit againſt him, it was adjudged that the action 
would not lie; for that both the conſiderations ought to be proved, 
and A. was at large before. 4 Le. 3. pl. 8. Hill. 26 Eliz. B. R. 
Rawſon v. Brown. | | 

65. R. vas indebted to B. in 141. and A. was indebted to R. in 

50 J. A. in conſideration that R. allowed him 141. and promiſed 
him to diſcharge him of fo much parcel of the jaid col. promiſed to 
pay to the ſaid B. the plaintif, the ſaid 141. Per tot. cur. (Anderſon 
abſente) the conſideration is good; for A. was diſcharged of ſo 
much againſt R. and R. might alſo plead payment of the 14L 
by the hands of the defendant. Goldſb. 49. pl. 8. Paſch. 29 
Eliz. Body's caſe. 
66. Aſſumpſit for rent upon a leaſe for years behind, and de- 
manded ; the defendant promiſed the plaintiff, ht if he could fheww 
him a deed that the rent was due, he would pay him the rent and ar- 
rearages; the plaintiff ſbewed him the indenture of leaſe, by which 
the rent was due for 4 years. It was moved in arreſt that the 
ſhewing of the deed was no conſideration. But it was adjudged 
for the plaintiff; for when a thing is to be done by the plaintiff, 
be it never ſo ſmall, it is ſufficient ground of an action, and the 
ſhewing cf the deed is a cauſe to avoid a ſuit. Cro. E. 67. pl. 16. 
Mich. 29 & 30 Eliz. B. R. Sturbin v. Albany. 


another's land, 
and judgment for the plaintiff, 


67. Conſideration that A. world not proceed to diſprove a will in 
the prerogative court, &c. is good. Le. 118. pl. 159. Trin. 30 
Eliz. B. R. Rivet v. Rivet. | 

63. Love or friendſbip are not conſiderations to ground actions 
upon. 2 Le. 30. pl. 35. Trin. 30 Eliz. B. R. per cur. in caſe 

of Harford v. Gardiner. | 
69. Conſideration that 4. huſband of the executor, and (with 
whole teſtator the plaintiff was bound in a bond and had paid 
the money) might enjoy the goods of teftator, he aſſumed to pay 
the plaintiff, &c. it is void; as it it had been that defendant 
might enjoy his own goods. Le. 173. pl. 241. Hill. 31 Eliz. 

B. R. Muſted v. Hoppers. | 
70. Aſſumpſit. The futher having 3 ſons, had an intent to charge 
his lands with 41. per annum to each of his younger ſons for their 
lives, but the elde/? for deſrred him not lo charge the lands, and pro- 
 miſed topay them duly 4 l. per annum, to which the 2 younger /ons 
| 3 being 
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Cro. E. 1 50. 


pl. 22. 
Mich. 31 
& 32 Eliz. 
B. R. the 
n 
conſidera- 
tion of the 
payment 
of a rent- 
charge 
granied to 
the plain- 


tiff out of 


Le. 172. pl. 240. Shirley v. Albany S. C. on the ſame point as Cro. E. 1 5. 
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dd Well lie. 


Cro. E. 335. 
pl. 12 The 
cc claration 
was, that 
quidam 


exitus jane- 


tus fuit, but 
heid that it 
Kult refer 
to both 
Hugs. 


Cro. E. 9. 


pl. 12. Car- 
ron v. 
Hodges, 

S. C. ad- 
Judged for 
the plaintiff. 
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being preſent agreed ; and he promiſed them to pay it. All the 


court held clearly that it is a good conſideration. Cro. E. 164. 
pl. 6. Mich. 31 & 32 Eliz. C. B. Rookwood's cafe. 


71. Aſſumpſit, for that i Nite being joined in cjectment beteveen hint 
and the now defendant, and intended ta be tried at the next afſijes, in 
enfideration that the ( defendant, now ) plarntiff evould forbear to in- 
force their title, and made a ſlender defence, he promiſed to pay, &c. 
Upon non aſſumpſit pleaded the jury found quod aſſumpſit, but that 
{here were baus i Mes joined between the parties, and that the defend- 
ants had not joined, but that one had pleaded the general iſſue, and the 
other a ſpecial plec, on which iſſue wwas joined, and the promiſe was in 
conſideration of making a flender defence in both 1/Jues. But ad } udged 
for the plaintiff, becauſe the common parlance is, that the parties 
have joined iſſue, and is as proper where 2 iſſues are joined as 
only one, Moor 351. pl. 471. Hill. 36 Eliz. Blackwell v. 
Evre. | | 
72. A. in conſideration B. would ſell him 4 cows for 10 J. pro- 
miſed to pay the 101. at Eaſter following, and if he failed that he 
evuld pay him 1000. when required, B. ſold him the cows, but 
A. failed of payment at Eaſter. B. brought action for the 1001. 
and recovered ; and on error brought the conſideration was held 
good, and the judgment affirmed. Cro. E. 747. pl. 28. Hill. 42 
Eliz. Glaſcock v. Dufheld. ZEA, 

73. Aſſumpſit, for that the defendant's brother was indebted ts the 
3 in 81. and made M. his wife executrix, leaving aſſets, 
and that he intended to ſue the executrix to recover the 8 l. ſecundum 
debitum legis curſum, and the defendant, in conſideration the plaintiff 
ecculd ferbear the executrix, promiſed to pay, &c. It was moved in 
arreſt of judgment, that this debt ſhall be intended ſtrongeſt 
againſt the plaintiff, to be a debt upon a fingle contract, with 
which an executrix is not chargeable, and to ſtay this ſuit is not 
any conſideration z and of this opinion were all the court. But 
if he had declared that he intended te have brought an afſumpſit againſt 


her, (as this declaration does not warrant it, becaule he intends to 


recover the debt itſelf, which cannot be in action on the cafe) 
er that he intended 79 fue in chancery for it, (which cannot be in- 
tended here, becauſe of the words ſecundum debitum legis cur- 
ſum) then perhaps this action would have lain; for the conſidera- 
tion of ſtaying the ſuit is good, but as it is here it is not good. 
Judgment for the defendant. Cro. E. 804. pl. 3. Hill. 43 Eliz. 
B. R. Peck v. Loveden. | 

74. Conſideration, gued conaretur procurare J. S. to permit the 
defendant to have the poſſeſſion and profit of ſuch an houſe, is 
good. Yelv. 11. Mich. 44 & 45 Eliz. B. R. Gurnons v. 
Hodges. 8 3 8 


75. Conſideration that executor vill take 150 J. for 200 /. due 
to teſtator is good, Yelv. 10. Mich. 44 & 45 Eliz. B. R. Goring 
v. Goring, 


76. Proniiſe 
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76. Promiſe againſt promiſe is a good conſideration ; per cur. 
Yelv. 134. Trin. 6 Jac. B. R. Bettiſworth v. Campion. 
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Hob. 88. 
pl. 117. 
S. P. ad- 


Judzed for the plaintiff ; but the reporter ſays, note here, the promiſes muſt be at one inſtaat ; or elſe 


they will be both nuda pacta. Hill. 12 Jac, Nicholls v. Raynbred. 


77. Defendant granted to the plaintiff roco trees, to be cut within 
3 years. "The plaintiff cut ſome, and the defendant promiſed him, in 
caſe * he avould cut no more avithin the 3 years, he ſhould have licence 10 
cut the reſidue after the 3 years, whereupon the defendant deſiſted. 
This is a good conſideration 3 admitted by the pleadings, Yelv. 
195. Mich. 8 Jac. B. R. Tatam v. Perient. 

78. Coke Ch. J. ſaid he had never ſeen it otherwiſe, but that 
when one draws money from another, this ihould be a good conſi- 
deration to raiſe a promiſe. 3 Bulſt. 162. Paſch. 14 J ac. 

79. If the confideration puts the other to charge, though it be no ways 
profitable to the promiſer, yet this ſhall be a good conſideration to 
raiſe a promiſe ; per Doderidge J. to which Coke Ch. J. agreed. 
3 Bulſt. 162. Paſch. 14 Jac. 
30. Aſſumpſit againſt an adminiſtratrix, on a promiſe to pay a 


debt of her inteſtate's for wares had of the plaintiff, in conſidera- 


tion he would Jet tao ſurvey the account, is good. Het. 8. & 11. 
Paſch. 3 Car. C. B. Marſh v. Colepepper. 


accounts to her friends was a trouble to the plaintiff, and more than he needed t 


Cro. . 70. 
pl. 4 e. 
adjudged for 
the plain- 

tiff; for the 
ſhewing the 
o have done. 


81. B. was bound to the plaintiff in qol. for payment of 20/1. R. 


the defendant was bound to H. by obligation dated 5 Feb. 1621, in 
1001. for payment of 55 l. on 5th of Feb. following. The ſaid ſums 
being due, and not paid, the defendant, 1 Feb, 1624, in conſider- 


ation the plaintiff would forbear the 20 l. till 1627, and would com- 


pound with the ſaid H. for the 50 l. and intereft then due, and deli- 
ver the ſaid bonds into his hands, promiſed to pay him the ſaid 20 J. 
and 80 l. and all the intereſt which he ſhould pay or compound for; all 
which the plaintiff had performed, and the defendant had not 
paid him, &c. It was objected, that the conſideration as to the 
201.. is not good; for that the defendant had not any benefit 
thereby, nor is it alleged that he gave notice what he paid for 
the compoſition. But it was reſolved, that it being alleged that 
he paid ſo much and required it, and it was not paid upon requeſt, 
it was ſufficient ; and judgment for the plaintiff, and affirmed on 
error. Cro. C. 272. pl. 9. Mich. 8 Car. B. R. Harris v. Ri- 
chard. . 85 

82. Debtor pays a ſmall part of a debt, and deſires a general 
releaſe, and promiſes in conſideration thereof to pay the reſidue 
ohen God ſhould enable him, and the defendant did ſeveral times 

after renew his promiſe to the plaintiff, Afterwards a great eſtate 
fell to the defendant. Quære, if a good conſideration here? 
Mar. 151, 152. pl. 220. Hill. 17 Car. C. B. Moſſe v. Brown. 
83. The count was, that whereas he, at the in/lance and reque/t 
ef the defendant, had taken pains to reconcile differences betauixt the 
defendant and F. S. and athers, the defendant promiſed to pay to the 
| 8 plaintiff 


4-+- 
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Flaintif lool. at a certain day. It was objected, that this was 
no more than a voluntary curteſy; but Glyn Ch. J. held e con- 
tra; for this was undertaken at the inſtance of the plaintiff fde- 
fendant,] and here was a continued conſideration, though the 
pains taken were paſt; and judgment, niſi, &c. Sty. 465. Mich. 
165 5. B. R. Hardreſs v. Proud. 
Keb. 9. 84. The defendant, in conſideration of 5 8, promiſed to pay 
pl. 2 S. C. 40 8. if he ever played a game called even or odd for money or wine. 
Woge. This is a good conſideration. Raym. 13. Paſch. 13 Car. 2. 
B. R. Johnfon v. Samworth. OR 
The pro- 85. Every promiſe ought to have a conſideration ; and that 
er mutt . ; . | 
= 3 ought to be either benefit 10 him that makes it, or diſadvantage to 
fit, and the '2be plaintiff ; per Reeve J. Mar. 203. Paſch. 18 Car. in pl. 243- 
ether ſuſtzin | : 
forme lols j per cur. Godb. 203. Mich. 11 Jac. C. B. in pl. 290.-——Jenk. 324. pl. 37. [but 
the origin French is obſcure. } Comyns's Rep. 99. Paſch. 13 W. 3. in caſe of Thorpe v. 
T dorpe, nus, that it is ſufficient to maintain an aſſumpſit, it the contideration was 2 benefit to him 
tz: was the detendant, or be of any trouble or prejudice to the plaintiff. S. P. 7 Mod. 3. Paſch. 
z Anni, B. R. in Sir George Tuke's caſe. F | 


$21] $6. Aſſumpſit, &c. 20 be for a horſe a barley-corn à nail, dou- 
bling it en every nail ; and the plaintiff averred, that there were 
32 nails in the horſe's ſhoes, and doubling it on every nail, it came 
to zo quarters of barley. - On non-aiſumpſit pleaded, the Ch. 
Jutt. at the trial directed the jury to give the value of the horſe, 
which was 8 1, in damages; and ſo they did. 1 Lev. 111. Mich. 
15 Car. 2. B. R. James v. Morgan. e 

Ley. 2. 7. Aſſumpſit, for that he quas e of ſeveral tickets for ſcu- 

Seon. men's wages, and had an order 2 the trraſiurer of the navy for pays 


Penne, S. C. 7 1 l 
enne ing them; and that the defendant being an under-officer, promiſed, 


and per cur. | : » 
Itter verdict that if the plaintiff would not trouble the treaſurer in procuring another 
rn hal be order, be would pay, &c. It was moved in arreſt. of judgment, 


intended : rr itle 1 
* = that the plaintiff had not ſhewed any title to the tickets, as that 


rk had in- he was exccutor or adminiſtrator, &c. or by an aſſignment, &c. 
were 2Hher but per Twiſden J. (abſentibus aliis) it is good enough, after a 


dy aſign- . : 
bot os dy verdict eſpecially, ſince he declared he had an order from the 
1 treaſurer to receive the money, which he could not have granted, 
* 2 lcamen, * 2 — . . . 
in pee, unleſs he had a title to it. Judgment for tlie plaintiff, Sid. 392. 


and the in- pl. 25. Mich. 20 Car. 2. Bolton v. Fenn. 


tent of this : | 
promile and forbearance was only that the plaintiff ſhould go no more to the treaſurer for the money, 


and thereby a\fcover that the defendant bad not paid it according to his Order. — 2 Keb. 437+ pl. 84. 
S. C. adjudged tor the plaintiff, | 


Szund. 210. 88. Aſſumpſit, for that W. R. diſendanl's teſtator being indebted 
pl 30- SC. ,, A. a ſtranger, who afſigned the debt to B. the plaintiff, and au- 


ad: d 20 a 6 . R 1 . 

againſt the thorized him to receive it. S. the defendant, the executor, promiſed 
plain, B. the plaintiff to pay it te him, in confideration he would accept him 
14 the kro. fr his debter. Adjudged on demurrer for the defendant, there 


m ſe was ; n « : 
only rudum being no conſideration of forbearance, but to accept him for his 


patum.— (debtor, which he is not, he being ſtill debtor to the firſt credi- 


2 Reb. 465, tor; and the authority to receive is determined by the death of 
pl. 5 . b Fo 5 
Kecliug Ch. W. R. the teſtator, and differs from the cafe of Ruſſel v. Had- 


doc k, 
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dock, where he who had the authority to receive the debt for- J. obferv-4, 
bore. Lev. 262. Hill. 20 & 21 Car. 2. B. R. Forth v. Stanton. t bete + 


noadrantage 
| to S. rhe | 
executor defendant, nor loſs to the plaintift, becauſe A. may yet revoke ; fo there is no contideratione 
Centra if it were to dijcharge A. which the cout agreed. and judgment for the defendant, 


89. Aſſumpſit to a vicar, in conſideration of preaching, is good. 
Sid. 409. pl. 2. Paſch. 21 Car. 2. B. R. Tailor v. Gay. 

90. In aſſumpſit fer that the lord O. as indebted ie him in 2501, Freem.Rep. 
and that the defendant had money of the faid lord's ſufficient in his * 
hands to pay the ſaid debt, and that it was niutually agreed betæueen . 
them that the plaintiff ſhould accept 200l. in ſcilisfuction of his debt, S. C. ſays, 
and that the defendant would pay the money on ſuch a day, and that in _ = . 
confederation the one would perform his part, the other «ould perform ee. =: 
Lit part. Upon non-aſſumpſit, the plaintiff had a verdict, but in B. R. and 


5 | il capiat, becauſe this was n by IO 
judgment, quod nil capiat, becauſe th o good conſidera brought, the 


tion. 2 Jo. 87. Mich. 29 Car. 2. B. R. Woodward v. Rigby. judges, una 

| | - voce, af. 
firmed the judgment, and held the conſideration good; for North ſaid, when an agreement to abate 
50 J. is pleaded, it ſhall be intended a complete agreement, and ſuch a one as my lord miglit have 
taken advantage of. | 


91. J. S. 1s indebted to A. in 121. and B. ts indebted to F. S. 
in a like ſum, and B. promiſes A. that if A. at his requeſt, would 
procure an order from F. S. in writing to B. to pay the money to A. 
which B. owed FJ. S. then B. will pay to A. the money. Per cur. 
the procuring the note at B.'s the defendant's requeſt, by A. the 
plaintiff, is a fſuthcient coniideration. 2 Vent. 71. Trin. 1 W. 
& M. in C. B. Bockenham v. Thacker. | 
92. Where the doing a thing will be a good confideration, a promiſe [ 322 J 
_ #2 & that thing will be ſo too; per Holt Ch. J. 12 Mod. 459. 
Paſch. 13 W. 3. in caſe of Thorp v. 'Thorp. 


93. Parting with my note to the defendant is a good conſidera- S. P. where 

tion. 7 Mod. 12, 13. Paſch. 1 Ann. B. R. 'Tuke's caſe. _ — 
* . |; — . . = given * 

J. S. to the plaintiff for 501. and the defendant, in conſideration of the plaintiff's delivering it to him, 
promiſed to pay him 501. and though after verdict it was moved, that the note was uieleſe, and of na 
value, becauſe it does not appear to be for a confideration, and that it is not a gitt but a delivery, yet 
Holt Ch. . ſaid, the delivery ſhall be intended avtolute and indefinite; and it is evidence of a debt, 
and therefore the parting with it is a good conſideration ; and though the confideration of the note was 
proved at the trial, yet he thought it was not neceſſary. 1 Salk. 25. pl. 9. Paſch. 1 Ann. Meredith 
v. Short. ——2 Ld. Ray. Rep. 759. Meredith v. Chute, S. C. adjudged accordingly, 


94. If A. undertakes to do a thing without hire, as to take up 214-Raym. 
brandies out of one cellar, and to lay them down in another cel- 0 5 _ 
lar, no action lies for the non- feaſance; but if he enters an the do- feriatim by 
ing it, action hes for the mis-jfra/ance, if it be through his own the court. 
neglect or miſmanagement, becauſe it is a deceit; but not it by ee 
mere accident; per Holt. 1 Salk. 25. pl. 12. Trin. 2 Anne plaiatif 


B. N. Coggs v. Bernard. 
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Leb) (U. 2) Conſideration of Aſſumpſit. Good. For- 
pl- 5 6. 11 -  Dearance of " Dutt 
x $87. 24. | | : | | 
2 3. 58 | 
5 35. . HE defendant was indebted to the plaintiff in 10 l. fer ſo much 
1 Hent, and in conſideration that the plaintiff would not ſus 
him for the ſaid 101. he promiſed te deliver the plaintiff 10 quarters 
of barley upin reque/?. The plaintiff ſhewed, that he did not ſue, 
&c. and that ſuch a day he required the barley, but defendant 
did not deliver it. Adjudged for the plaintiff. Sce Mo. 685. 
pl. 947. Hill. 31 Eliz. Hog v. Block. 
2 Le. 105. 2. A difference ariſing between the plaintiff and the defendant 
Pl. 183. for the profits of certain lands taken by defendant's father in his life- 
— 1, ul time, and the plaintiff intending to exhibit a bill in equity againſt 
S. C. and the defendant, and a ſubpœna being taken out, the defendant 
nudgmert promiſed, that in conſideration the plaintiſf would forbear the 
be þ ape ſuit, and if the plaintiff could prove that the difendant's father had 
phintif. falen the profits, &c. he would pay the fame; and adjudged this 
was no good conſideration for an affumpſit, it being grounded an 
an unjuſt fait ; for the plaintiff did not allege, that the father held | 
the land by leaſe or atherwiſe, nr vas the defendant either heir or 
executer, or adminiſtratar, and fo there was no colour of reaſon 
to charge him; and if it had been fo alleged, yet no cauſe to 
charge him for a perſonal tort. Cro. E. 206. pl. 43. Mich. 32 
& 33 Eliz. C. B. Tooley v. Windham. 
1. . 3. Plaintiff declared, that the defendant was bound to him in 
Trin. 2 Car. 10G]. which he intended to ſue him for, and the defendant, in 
S. C. 3 8 conſideration that the plaintiff would defer the payment and 1: ſue 
Fe words) Vim upon that bend, promiſed that he would pay him. It was ob- 
(that he jected, that the conſideration is not good; for he may forbear, 
On, not and defer for a day only, &c. But the court held it good; for 
ue him, b . "Mo . ” 2 ” ; 
Kg.] he has the deferring fhall be intended during all the life of the obiigee ; and 
waived the that, if he ſues him ſooner upon that bond, an action on the 
benebt of cafe lies; and that ſo it was ruled in one BARKENHAu's caſe. 


the bond LS : 
though the But if it had been quod deferret per paululum tempus, it had not 


promiſe been good without putting a certain time. Noy 83. Cowlin v. 
does not Cook. 
take away £ 


the force of it; he may ſue him nowithſtanding, and then the defendant + may ſue the plaintiff upon 
his promiſe; and the words of not ſuing ſhail be intended for his life, and cites BRacian's caſe re- 
ſolved accordingly ; but per paululum tempis is an ill conſideration, Poph. 183. Bevex v. 
Cowriix c, S. C. and that the words non implacitabit ſhail be taken incefinite.y for nunquam implaci— 
tabit; and therefore judgment was affirmed, for otherwije the defendant ſhall both take advantage of 
this promiſe and of the bond alſo; and here he hath, in 2 manner, forſaken the benefit of his bond, 
and betaken himſelf to the ben-fit of this allumptit. 

413231 8 - . 
Cro. E. 361. 4, The defendant, in confuderation the plointiff ausuld relinquiſh 
x aA — 4 ſuit which he had againff a ftranger, promiſed ts fave the plaintiff 
mert was harmleſs of all actions concerning fach a leaſe. Acdjudged no good 
given in conſideration, becauſe he may aſterwards proſecute it again when 
B. R. for : 11 ; he 
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Trin. 39 Eliz. B. R. Rofle 1 


F 3 7 Fn - > ! a 
ö 1 > Pall plealec. No. 539 *. ; & 
* 
Aloore. | 
was reverſed in the excheque: chamber, becauſe it was 


caſe of Dell v. Fereby.—Cro. 


no good conſideration. 


$20; 
E. 808. pi. 2. Hill. 44 Ez. B. R. which was in atfumoktir, that in 


N39 
0 5 
he plaintiff; 
dat chat af 
terward;z it 
cited in the 


can, Aeratian the plaintiff ⁊cculd ſtay from farth: r preſecution of a ſuit in N. the defendant pr -miſed to pay 


dall bis charges and expences laid cut therein, &c. though it was objected, that 
projecute he may protecute when he pleaſes ; ; and thereture no good confideration. 
conſideration * eſpecially for the charges ebenen 
cited. Cro. E. 868. pl. 2. Hill. 44 Eliz. B. 1 


Re Dell v. Fereby. 
An erronegus judgment was had again B. and B. in canſider- 

a that A. will forbear ts tate out execution, thereupon promiſes to 
pay the debt at ſuch a day certain. It was moved, that the con- 
ſideration was not good, the judgment being erroneous; z et ad- 
jornatur. But the reporter concelves the conſideration is good, 

notwithſtanding the judgment iS erroneous, becauſe it appears 
not to the court but that the judgment is good; otherwiſe, it the 
judgment had been reverſed by writ of error before the action 
brought on the promiſe ; for there it appears judicially to the 
court, that it is erroneous, Gedb. 349. pl. 444. Trin. 21 Jac. 
B. R. Kite v. Smith. 

6. Caſe, for that he an 2 the 0 endant diſcs 
20 died intejtate, and Twas ndebtec 8 to the Plain "fs 
faid, forbear to ſue me till I come te Londen, and forbenr his debt, and 
Lal pay it ; and ayerred, that bh did fer; Upon a demur- 
rer, it was objected that it did not appear that the defendant was 
ch: irgeable f tor the debt. But Hvde and Twiſden held the decla- 
ration good, and all agreed, that if it had been ferbenr the debt ) 
5 gener the action well! lay, though no adminitkration Was com- 


1 ug of uch a2 gue 


th 7 defendant 


mou zh * did t Abe 4r T9 
But the court held the 
and denied the law to be ſo in th. 


1 
Walks beo 


Lev. 157. 
S. C. the 
diſcourſe 
va with be 
oy, Fate's 
W:GOW, 23 
bs was on 
her jourieg 
{Oo Long Mn; 
and for fear 
ot being a2 


mitted, becauie oat ordinary is lis ble. Curia advifare vult. Sid. reſted the 
24% pl. 4. Paſch. + Car. 2 2. B. R. Oui 21-425 WH made ſuch 
ws R promite ; 
but it te bein: g ſhewn that £7 Was re on ad u r, the forbearance of her was agreed by the 


court to be no confid gration: Uh: the words ſublequent ( forbenr till! Main 


ral, notionly to forbear her and al others, and are good conſideraion whether ſhe 
4 „ C "RR p 218 5 4 * . * . , Toh } 7 2 
Judgment: for tlie _— b. 80e. le 12. Weeks Vo Copieiion, Ss. Co 


„ Plaintiff fred a capias ad reſpoiiderdaums, and after the return 
the — the defendant, 1 C5? Be the pluiutiſt would ferbear 
further preſiculian, promied to pay, &c. The court held this 2 
good confideration z and though the firſt return be paſt, yet an 
alias may be taken out; and judgment for the. plaintifl. 2 Keb. 
pl. 33. Paſch. 19 Car. 2. B. R. Gurdon v. Crane. 

8. Caſe, for that 
that be entending 40 fue the dl, fend nt ut admin 5 alorem, and gi. _ 
him notice theres, he pr: cdl that if the e plaintiff would forbear to [i 

him till he 3 ſuch a woman, he would pay him. It was _ 
j<cted in arreſt of judgment, that it did not appear by the de Clay 
ration that the defendant was liable to be ſued, and fo ill; but the 
other Juſtices, præter I'wiſden, held that judgment thall not be 
arreſted, but that the declaration upon the (ut) and upon the 
notice is good; and to the plaintitt had judgment, if, &c. 


Sid. 337. pl. 4. Trin. 19 Car. 2. B. R. Downes v. Beck. 
Sts 405» Hil, 1054. Rs: F CH. J. ſa's 1 


200. 


A. atis mdebted te him, and died inteſtale, and 


ae diſtin and genc- 
be liable or not. And 


Lev. 222. 


= 8. . ad, 18 


nitur; ot 


3 

on a 2d rr. 

tion it war 

ahudeed to 
8 

the; 
5 4 


98 
Anti 


| 1 2 
— 2 Ne. 
"= 
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he is fo, 2nd that ſuch x cafe was ruled in the exchequer; and in the principal caſe, judgment wad 
given for the detcadant, nin, Cc. Hayward v. Ducxets 


In conſi- 9. A. promiſed, in conſideration B. would forbear to ſue C. that 
Geration o A. abend pay him, without ſaying how long. But Wyld ]. faid, 


erbear bis x 
ey or o .it had often been adjudged that where it is to forbear, and 1» 
fer, _— time mentioned, it muſt be intended during his life; and judg- 
— 2 ment for the plaintiff. Freem. Rep. 66. pl. 79. Mich. 1672. 
it is to for- C. B. Anon. 


dear gene- 

rally, and that muſt be intended a forbearance of all perſons; but otherwiſe it had been if it had been 
to forbeat the defendint; and though the promiſe was collateral, and no debt due from the defendant, 
yet the promiſe being generally to pay, and not upon requeſt, the court held a requeſt not neceflary. 
And though the plaintiff did not aver that the defendant was executor or adminiſtrator to the perſon 
that was the debtor, and died before the promiſe, nor that any goods came to the defendant's hands, 
and fo did not appear to be chargeable, yet the court held the conſideration good enough for the reaſons 


before mentioned. Freem. Rep. 439+ pl. 595. Mich. 1676. Anon. 
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10. E. brought action againſt G. for monies due, where- 
upon H. promiſed E. that it he would forbear to ſue G. for the 
ſaid debt, G. ſhud not leave the kingdom vithout paying the plain- 
z Fi debt. It was argued that this was not a promiſe to pay the 
debt in default of the principal, which is the cate provided againſt 
by the ſtatute, but a collateral promiſe on a confideration ariſing 
between the plaintiff and the defendant ; for it is not brought 
for the debt of G. but for the damages ſuſtained, by H. the de- 
fendant's ſuffering G. to leave the kingdom without paying the 
debt; and the conſideration is that the plaintiff waived his ac- 
tion againſt G. and conſequently the coſts thereof. The court 
held that if there is no certain time of forbearance, the party is 
to forbear for ever; and inclined that there was a new conſidera— 
tion, ſo that it was not for the debt of G. and conſequently not 
within the ſtatute of frauds for want of a note in writing, Sed 
21jornatur. Gib. 202. pl. 15. Hill. 4 Geo. 2. B. R. Elkins v. 
Heart. | h | 


* See (U) | | : - | * 

bl. 12. 13. (U. 3.) Conſideration of Aſſumpſit. Good. For- 
ee bearance of Debt. 

30. 33* 433 

45, 49, 47. | "> . 

Mo. 685. 1. 1 that the plaintiff æνπ permit the defendant to 
11 _ tobe out letters of adminiſtratiau to her huſband, and give her 
Tircocx, further day for the payment, promiied to pay; &c. was held not 
S. C. and good. Le. 240. pl. 323. Mich. 32 & 33 Eliz. in error in the ex- 
judgment . <4 5 
on nit dicit. chequer, Filcocks V. Holt. ; : - | : ; | 5 8 : 
The confderation was held inſufficient, it not apbezring that the plaintiff had mint: ion cem! 
ted to him before, or had entered any caveat, ; de any act to hinder the wife adimirultring ; ; 


* * 1 N 
& N. e, 2.41 0 4. C COR 1814. '4s 


as to the giving a further day, the detencaut a yt iis t Af aan *1 
inl.#iicnt, and judgment reverſed. | 


2. Aſſumpſit, for that the detænd wt Toar P of diners goods 
of the plaintiff*s, and in cf deration 70 Pluiutiqt would torbear the 
goods, the defendant prom t9 deliver them <vithin 6 nian. It was 
moved that there was no conlidez ation, for it 1 that lie mould for- 

| | | bear, 
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hear, and doth not ſhew for what time. But the court held it 
good enougy h; it is a ſuflicient conſideration that he forbore, and 
when the defendant ſaid he would deliver them within 6 months, 
therein is implied that the other ſhould forbear 6 months. Ad- 
judged for the plaintiff. Cro. E. 387. pl. 10. Patch. 37 Eliz. B. R. 
May v. Alvares. 

3. Aſſumplit, that the teſiator was inde ted to the EX upon [ 325 ] 
chligation of 291. and the deferidant having aſſets, in conſideration 
quod daret diem folutionis 2 uno auno, pr gane be would pay it. It 
was holden a good conſideration, and the words. ſhall be con- 
ſtrued as deferring day of payment, and upon the plaintiff's pro- 
miſe to deliver the bond to the defendant. The plaintiff had 
judgment. Cro. E. 643. pl. 47- Mich. 40 & 41 Eliz. C. B. 
Chambers v. Leverſage. 

4. 4. _ B. ere bound jointly 3 ſeverally to C. afterwards C. 
releaſed to A. In diſcourſe between B. and C. as to this debt, B. 
an conſideration that C. avonld forbear him the payment of the money due 
en the ſaid bond till ſuch a day, promiſed to pay it, &c. This is no 
conſideration ; for the debt is intirely diſcharged. Per tot. cur. 

(Bankes Ch. J. being abſent.) Mar. 202 . pl. 243. Paſch. 18 
Car. C. B. Hammond v. Roll. 

5. A general ferbearance is a good conſideration be the party 
liable or not. Cited per cur. Lev. 161. as adjudged in the cafe 
of Heriot v. Hinton. 

6. In afſumpſit, the plaintiff declared that in conſideration he Keb 1:4. 
would forbear till he or [and] they could fend to Liverpzol, the defend- 3 3 
ant promiſed to pay, and that he did forbear, &c. The court Hanby,S.C. 
ſaid that forbearance generally, or for a convenient time, is a good ſa it was 
conſideration, but * aliquo tempore, or paululum tempus, is not; ee 
but becauſe the conſideration was to forbear , cr they ſhould 1bia; 288. 
ſend, &c. and the plaintiff declared, that he did forbear 2% they pl- 143. 
(omitting till he or [and] they) did fend; and for that cauſe the — Sas 
judgment was arreſted. Sid. 49. pL 3. Mich. 13 Car. 2. B. R. theſe con- 
Tricket v. Mandlee. Junctise 


words muſt 

not be disjoined to be made he (or) they. Ibid. 193. pl. 178. S. C. ſays the court conceived the 
averment well enough, Forſter abſente, and judgment for the plaintiff, 

* But where the conſideration was that the plaintiff would forbear him pro aliquo parvo tempore, 

L. for a fort nin ght or there bouts, he promiſed to pay, &c. This conſideration is good by reaſon of the 

viz, tor a time certain, and averring that he forbore for that time and longer; but without ſuch viz. it - 


would not be good. And judgment for the plaintit, Bald. 41. Mich. 8 Jac, Baker v. Jacob. 


(U. 4) Conſideration of Aſſumpſit. Good. Promiſe 


of one Perſon Þ for the Debt of another, 3 
HE defendant promiſed the plaintiff t , he avould accept 2 And Be 
the defendant for his paymaſter for a deli due id the plaintiff by ©* n. 
a ſl -anger, and would 22 bear the de ofendant 6 months, be would pay the 
debt ; but adjudged no confideration becauſe the plaintiff might 
ſuc the ſtranger notwithſtandi ing, and therefore 7s at no prejudice. 


Hardr. 73. Arg. cites IIill. 1650. B. R. Lee v. Newcombe. 
Vol. I. Þ b 2. B. 


324 Actions [of Aſſumpſit.] 


he is fo, 2nd that ſuch x caſe was ruled in the exchequer; and in the Fiincipa! caſe, judgment wad 
given for the detcadant, ni, &c. Hayward v. Ducxete 


In conſi- 9. A. promiſed, in conſideration B. wwuld forbear to ſue C. that 
Geration e A. ab pay Fim, without ſaying how long. But Wyld J. ſaid, 


orvear bis NN 2 
2 or o it had often been adjudged that where it is to forbear, and 17 
fer, is good time mentioned, it muſt be intended during his life; and judg- 


a; tots: 5 1 
for ber ear. ment for the plaintif, Freem. Rep. 66. pl. 79. Mich. 1672. 
IT iS tO for- Co B. Anon. 


bear gene- | . 
rally, and that muſt be intended a forbearance of all perſons; but otherwiſe it had been if it had been 


to forbear the defendant ; and though the promiſe was collateral, and no debt due from the defendant, 
yet the promiſe being generally to pay, and not upon requeſt, the court held a requeſt not neceflary. 
And though the plaintiff did not aver that the defendant was executor or adminiſtrator to the perſon 
that was the debtor, and died before the promiſe, nor that any goods came to the defendant's hands, 
and fo did not appear to be chargeable, yet the court held the conſideration good enough for the reaſons 


before mentioned. Freem, Rep. 439+ pl. 595+ Mich. 1676. Anon. 


10. E. brought action againſt G. for monies due, where- 
upon H. promiſed E. that if he would forbear to ſue G. for the 
ſaid debt, G. /hauid not leave the kingdom without paying the plain- 
tiff's debt. It was argued that this was not a promiſe to pay the 

debt in default of the principal, which is the cate provided againſt 
by the ſtatute, but a collateral promiſe on a confideration ariſing 
between the plaintiff and the defendant ; for it is not brought 
for the debt of G. but for the damages ſuſtained, by H. the de- 
fendant's ſuffering G. to leave the kingdom without paying the 
debt; and the conſideration is that the plaintiff watved his ac- 
tion againſt G. and conſequently the coſts thereof. The court 
held that if there is no certain time of forbearance, the party is 
to forbear for ever; and inclined that there was a new conſidera- 
tion, ſo that it was not for the debt of G. and conſequently nor 
within the ſtatute of frauds for want of a note in writing. Sed 
a1jornatur. Gib. 202. pl. 15. Hill. 4 Geo. 2. B. R. Elkins v. 


Heart. 


4252 (U. 3.) Confideration of Aſſumpfit. Good. For- 


pl. 12. 18. 
- 26. 28. 5 Ro * 

eee bearance of Debt. 

30. 33.44, 

45, 49, 47 . 

Mo. 685. 1. — that the plaintitf S permit the defendant ts 
4. _ tobe out letters of adminiſtration to her huſband, and give her 
Tircocx, further day for the payment, promiied to pay, &c. was held not 
'$. C. and good. Le. 240. pl. 323. Mich. 32 & 33 Ehiz. in error in the ex- 
judgment 

& ait geit. chequer, F ilcocks 0 Holt, | 
The conſi der tion was held inſufficient, it not 2pperring tf a 
ted to him before, or had entered any ceveat, Zone any act ro under the Wife zdranaltring : and 
as to the giving a further day, the defendaut „ % hie dEBLOT at c tine, a 10 h ο 2145; 144 
inl.#5icnt, and judgment reverſed. 


* „ 2115 | nes in 1 1 * „7 2 — 
20 TIT” 2417 N j 14 I 4414 1 4 10 CeOemen! mg 


2. Aſſumpſit, for that the detend bat PU of diver 5 goods 
of the plaintiff®s, and tm; cofideration the paint world Forbear the 
goxds, the defendant promil'd te deliver them ait hin 6 mouth, 
moved that there was no 0921 


It was 
de: ation, for it 28 that he iould for- 
bear, 
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dear, apd doth not ſhew for what time. But the court held it 
good cnoug h; it is a ſuthcient conſideration that he forbore, and 
when the defendant ſaid he would deliver them within 6 months, 
therein is implied that the other ſhould forbear 6 months. Ad- 
Judged for the plaintiff. Cro. E. 387. pl. 10. Paſch. 37 Eliz. B. R. 
May v. Alvares. 

3. Aſſumpſit, that the zeflator zug indebted to the gy; upon [ 325 
chligation of 291. and the defendant having ajjets, in conſideration 
quod daret diem foluti: nts pro uno annoy pro 2inſed he would pay it. It 
was holden a good conſideration, and the words ſhall be con- 
ſtrued as deferring day of payment, and upon the plaintiff's pro- 
miſe to deliver the bond to the defendant. The plaintiff had 
judgment, Cro. E. 643. pl. 47. Mich. 49 & 41 Eliz. C. B. 
Chambers v. Leverſage. 

4. 4. _ B. were bound jointly and ſeverellyto C. afterwards C. 
releaſed fo A. In diſcourſe between B. and C. as to this debt, B. 
in confideration that C. avid forbear him the payment of the money due 
en the ſaid bond till ſuch a day, promiſed to pay it, &c. This is no 
conſideration ; for the debt is intirely dilc harged. Per tot. cur. 

(Bankes Ch. J. being abſent.) Mar. 202. pl. 243. Paſch. 18 
Car. C. B. Hammond v. Roll. 

5. A general ferbearance is a good conlideration be the party 
liable or not. Cited per cur. Lev. 161. as adjudged in the caſe 
of Heriot v. Hinton. 

6. In aflumpſit, the plaintiff declared that in conſideration he Keb 1:4. 
would forbear till he or [and] they could fend to Liverprol, the defend- = 3 
ant promiſed to pay, and that he did forbear, &c. The court Hanby, S. C. 
ſaid that forbearance generally, or for a convenient time, is a good ſay it was 
conſideration, but“ aliquo tempore, or paululum tempus, is not; ee 
but becauſe the conſideration was to forbear % Ve cr they ſhould ibid. 180. 
ſend, &c. and the plaintiff declared, that he did forbear 2 they pl. 148. 
{omitting till be or [and] they) did fend; and for that cauſe the was * 
judgment was arreſted. Sid. 49. Pl. 3. Mich. 13 Car. 2. B. R. theſe con- 


Tricket v. Mandlee. junctixe 
words muſt 


not be disjoined to be made he (or) they. Ibid. 193. pl. 178. S. C. ſays the court conceived the 
averment well enough, Forſter abſente, and judgment for the plaintiff. | 
* But where the conſideration was that the plaintiff would forbear him pro aliquo parvo tempore, 
wit, for a fortnight or thereabouts, he promiſed to pay, &c. This confideration is good by reaſon of the 
viz. tor a time certain, and averring that he forbore for that time and longer; but without ſuch viz. it 
would not be good. And judgment for the plaintitf, Bult. 41. Mich. 8 ſac. Baker v. Jacob. 


(U. 4) Conſideration of Aſſumpſit. Good. Promiſe 


of one Perſon Þ for the Debt of another. 3 
HE defendant promiſed the plaintiff that F he avould accept bo. And fo 
the defendant for his paymaſter for a debt due ts the plaintiff by ** Fate. 
a flranger, and would 12 bear the dl. fendant 6 months, he would pay the 
debt ; but adjudged no conſideration becauſe the plaintiff might 
ſuc the ſtranger notwithſtanding, and therefore ic at 19 prejudice. 
Hardr. 73. Arg. cites Hill. 1650. B. R. Lee v. Newcombe. 
- Vous B b 2. B. 
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Vent. g. 2. B. being indebted to A. in 20l. the plaintit} wrote a letter to 
3 C. the defendant to pay it. C. upon reading the letter, ſaid to 
Kares it that 3 
the defend A. that if he evould accept him for his debtor he avould pay him in 
ant, n a fertigt. It was moved in arreſt that it was not thewn that C. 
Dew of tle as indebted to B. nor that A. would forbear the ſaid 20 l. for 
cbnfidera- the fortnight, or that he would forbear to ſue B. And judge 
ewn that ment was arreſted. Sid. 396. pl. 3. Hill. 20 1 21 Car. 2. B. R. 


die plalat ff T 
J 4 V J 4 * 
ee Clipſam v. Morris 


of his promiie for the money, and Ray a fortnight for the ſame, he pre omi to pay; and that the opi- 


nion of the court was againkt the plaintiff ; but there it i fad, that if it had been in ccnileration that 


Fo 


the oliins tf A 0 auld ͤ dc ept F the de- dant: t tis debt, that mi ight have been good, bec auſe that 1: 


an imþ.i-4 di charge of the other, whom it be had fed 1 the detendant might have had an action, — 
Kev. 248. S. C. Au the court held it no conſideration, and gave judgment tor the defendant. 8. C. 
cited by Hale Ch. J. Vent. 154. and ſaid to be goud law; for there it did not appear that tne defendan! 
was at all indebted to him that lent the note. 
11 326] 
Ked. 43. 3. NM. was mdebted 1 A. in 200 l. and having an annuity c. of 
the lands of C. the defendant, he agreed that C. ſhould pay fo 
much money to A. the plaintiff, and C. promiſed te pay the ſame. 
ener "The court held that this is no conſideration. Mod. 12. pl. 35. 
1 Car. 2. b. R. Abbot v. Moore, 
f 4. The defendant's ſon being indebted to the plaintiff, the de- 
fendant in coniideration that the plaintiff, at the ſpecial _ 
of the detendant, would f5rbear ts arreft his fon till after the 23d 
promiiſed ts pay cher before that day, is a good tion; : 1 
the defendant has to the laſt inſtant of the 23d Oct. to pay the 
money, and the next inſtant for forbearance, the plaintift has 
performed his part; for he 15 not bound to forbear but only one 
inſtant after the 23d Oct. And ſo the action is well enough. 
Ld. Raym. Rep. 357, 358. Mich. 10 W. 3. Waters v. Glaſſop. 
See tit. Collateral. Tit. Parol, 
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SV) (U.5) Conſideration of Aftumpſit. Good. By 


Fl, 5 5 32 


54. 50. 56. Executor or Adminiſtrator. 
dec R) 
| 1. PHE defendant in conſideration at he evas natural fon and 
adminiſtrator te the inteſtate, and that the gocde of his father 
Jad come to his hands, premiſed to pay the debt to the plaintitf, It 
was found that no goods came to the defendant's hands; and it 
was held that his being adminiſtrator and ſon of the inteſtate, 
was no conſideration to maintain the action. Le. 94. Hill. 
39 Eliz. in pi. 121. cites it as adjudged in B. R. Hudſon's 
caſr. 
Pete. 2 24. - Þ Lc, for that A. made his will, and thereby bequeathed 
Als ſegacy of 71. to the plaintiff, and mad his wife executrix, who 
Do 1 aſterwards married the defendant, and had goods of the teltator's 
ent; in his hands, and in conſt deration the plaintiff would forbear to ſue 
for by the fer the legacy, he promiſed to pay it, which he had not done. Ilie 


Cc of de 
wite te defendant pleaded that his wife dicd before the promiſe made to 


dennant the plaintiff; and holden a good plea; for the wife being dead 
r 7 1 0 le was not chargeable with the legacy; and though it was al- 
% | leged 


0 


1 Qt: t% 


— 


Ov. 133. 8. C. adjudged tor the defendant. 
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leged that he has goods in his hands, yct it is not ſnewn how, 
and he is thereby liable to the executor or admuuitrator for 
them. Cro. J. 257. pl. 16. Mich. 8 Jac. B. R. Smith v. 


Johns. 


326 


of the goods 
and without 
empioyment 
or conver- 
fon of them 
to his own 


nſe after her death, he is not chargeable either in the eccleſiaſtical court, or at common law. 


3. J. S. being poſſeſſed of gonds, made his will, and the plain- 
tiff his executor. Thie defendant, in confideration Mat the plain- 
riff would forbear to join in the probate of the teſtumemt, and would 
releaſe totalem executianem of the 4will, promiſed, Sc. It was moved 
that one executor's relinquithing to another is no benefit, but 
a truſt, and ſo no good conlideration. Fleming Ch. J. and Wil- 
liams J. held that totalem exccutionem was all one as totaliter. 
And per tot. cur. this is a good confideration z and judgment 
for the plaintiff. Bulſt. 185: Paſch. 10 Jac. Wemſtone v. 
Webbe. | 5 | 

4. A ſurety paid the monty, and the principal being dead, his 
executor promifed the ſurety, if he wvonld forbear is ſue for ſach a time, 
7 pay the mouey. It was moved in arreit of judgment, that this 
contideration is void; but per curiam, the action well hes againſt 
the executor, becauſe he was liable in equity. Sid. 89. pl. 7. 
Mich. 14 Car. 2. Scott v. Stevens. | 


Bulit. 44. 5. C. adjudged for the defendant. 


Lev. 71. 
Scott v. 
Stephenſon, 
S. C. ad- 
judged for 
the plaintiff, 
niſi, &c. 
Keb. 346. 
pl. 29. S. C. 


and ger cur. this is good cauſe of ſuit, Sed adjornatur. 


But ſee the ſtatute 29 Car. 2. cap. 3. Cf. 4. at tit. Executors.— 
And lice tit. Parol (A) 


(U. 6) Conſideration of Aſſumpſit. Good, Relating 


to Marriage and Portions. 


I, PLanuff brought an action upon a promiſe, that i# he mar- 

ried M. with the aſſent of her father, the defendant would 

ive him 20 l. Adjudged a good contideration by the court. Het. 
50. Mich. 3 Car. C. B. Jenkins's caſe. 

x. Diſcharge of a promiſe of marriage by a woman to a man, is a 
good conſideration, Raym. 400. Cites Mich. 1661. The caſe of 
Baker v. Smith, | | 

3. Aflumpht to a woman, that in con/fderation you will forbear ta 
marry for 7 years, I will marry you. Freem. Rep. 66. pl. 78. 
Mich. 1672. Archer cited it as adjudged in C. B: in a Hertford» 
mire cauſe ;. and the court agreed to it. 


(U. 7) Conſideration of Aſſumpſit. Good. As to 
granting, relcaling, &c. Intereſts in Lands, &c. 


x, THE law will not give ſueh cænſgruction to the words of a 
promiſe, contract, or aſſumpſit, but that all the words 

ought to be wholly reſpected according to the letter, as where the 
B b 2 promiſe 


See (U) 

pl. 9. 16. 
20. — See 
tit. Fraud. 
— See tit. 
Marriage. 
See tit. 

} arol. 


See (U) 

pl. 22. 27 
28, 29.— 
See tit. Pa- 
rol. ——Sce 
tit. Grants, 


Ld. Raym. 
Rep. 662, 
5. C. ad- 
judged tor 
the plain- 
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promiſe was that 22 conf:a aeration that the plai nt iff ſhould leaſe 79 the 


defendant fer Ii 4, gabe after the death of A. which cannot be 
goed by wo of leaſe, but ought to enure by qway of grant of the re- 
verſiam; and if a leaſe be ſo made, the leſſee ſhall be in poſſeſſion 
according to the premiſes, ſo as becaute no leaſe can be made ac- 
cording to the words of the conſideration, no ſupply thereof 
ſhall be by any favourable conſtruction ; and ſo it was adjudged. 
Le. 275, 276. pl. 372. Paſch. 26 Eliz. B. R. Curriton v. God- 
bury. 

N 9. being very ſick, and hav ing ferenal children infants, B. 
in conſideratiau that S. after his drath would commit the education of 
kis children, and the di ſpe ſtien of hit goods, for their education, during 
their minzrity, t him, promiſed S. tz precure certain cuſtomary lands to 
be aſſured to one of his children. Whereupon S. appoints B. overſeer 
of his will, and that his goods ſhould be under his diſpoſition. S. 
dies, and thereby the goods of S. to ſuch value came to B.'s 
hands, to his great profit. B. does not procure ſuch lands to be 
aſſured. Exception was taken in arreſt of judgment, that here i; 
no ſufficient contideration; and the court awarded that querens 
nil caprat per billam. 3 Le. 88. pl. 127. Mich. 26 Eliz. B. R. 
Smith v. Smith. | | | 

3. Aſſumpſit, in ane the plaintiff, at the requeſt of 
the defendant, would 57¼ , tp all his intereft in ſuch a cloſe to H. B. 
the defendant promiſed t to pay the ſaid plaintiff 501. and alleged 
that he did deliver the deed, containing a leafs of the cloſe to one 
W. J. to deliver, ſimul cum toto Tatu ſuo, to the ſaid H. B. 
and that the ſaid W. J. for the plaintiff, and by his appointment, 
delivered and ſurrendered, &c. and H. B. accepted it and tore off 
the ſcal. Adjudged that this was not a good conſideration, be- 
cauſe it was no good ſurrender of his tereſt ; for it was by 2vzrd 
only, and nit by deed. Cro. E. 487. pl. 4. Mich. 38 & 39 Eliz. 
B. R. Sleigh v. Bateman. 

4. In conſideration the plaintiff zou net join with his uncle in 
the defence of a ſuit, the defendant promiſed to give him 101. This 
is no good contideration, unleſs he fhewws a pretence of ſome in- 
tere/t in the land, or that he was heir to his uncle, fo as it might 
probably be an advantage to him, that the land thould not be re- 
covered by the defendant; but as it is, it is all one as if he had 

aid it to a ſtranger. . Judgment againit the plaintits, Freem. 
Rep. 21. pl. 25. Mich. 1671. C. B. Rutter's cate. 

5. A releaſe of an equity of redemption is a good and valuable 
conſideration for an aſſumpſit; per Holt Ch. J. Comyns's Rep. 
99. Paſch. 13 W. 3. B. R. in cafe of Thorpe v. Thorpe. 


tif. 12 Mod. 445. 8. C. accordingly. 


6. A ſurrender of a leaſe at vill, Sc. is of a thing apparently 


of no value, and therefore makes no conſideration. Comyns's 


Rep. 9 99- Paſch. 13 W. 3. B. R. in caſe of Thorpe v. Thorpe. 
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(U. 8) Conſideration of Aſſumpſit. Good. Deli- 


vering up of Pledges, Securities, &c. 


I. 184. merchants being reciprocally indebted che one to the 
other, agreed betævixt themſelves te deliver all their b.!ls and 
bonds into the hands of S. ac promiſed not to deliver them to the par- 
ties till all accounts were ended between them but yet he delivered 
them to the one, and the other brought his action; and it was 

adjudged maintainable, yet there was not any conſideration ; for 
he had no benefit by keeping of them, nor was it material, for 
the action was grounded upon the promiſe and deceit. Cro. L. 
138. in pl, 20. and Le, 186, in pl. 261. cites it as a late cafe, 
Smith v. Edmonds. 

2. Plaintiff declared that he had recovered againſt W. 201. in the 
court of S. and had a lev. fa. to the bailiff there to make execution of 
the goods of W. and whereas he was ready ſo to de, the defendant 
promiſed the plaintiff, that 77 conſideration he would deliver the de- 
Jendant the ſaid goods, he, within 14 days after Michaelmas, would pay 
the plaintiff the 20 J. & etherways re-de/iver to the plaintiff the ſaid 
goods, if, in the mean time, ns ther makes title to them, and proves 
them to be his own goods, “ [and averred that none made title 
to them within that time] a ſpecial gedit found the recovery and 
aſſumpſit, but further, Nat before the recovery M. was poſſeyjed of 
thee goods as his own preper gooi's, and by indenture /c/d them to R. 
kis brother for money, awith a provi 


ouv7 


— 4 


— 
0 
. 


/o that W. + notwithſtanding foi 
have the p:ſſefſion for 4 years ust yet expired, he to pay to R. 205, a 
year, and that if the faid M. at the end of the 4 years ſhould repay the 
faid money, the ſale ſhould be void, and that the ſaid R. made title to 
the ſaid goods by virtue of that ſale, this is a good promiſe; though 
W. had only a ſpecial property in theſe goods, and though they 
were not liable to the execution ; for the plaintiff having the poſ- 
ſeſſion of the goods, his delivery of them to the defendant is: 
good conſideratioti. And judgment was given for the plaintitt. 
Le. 220. pl. 303. Mich. 32 & 33 Eliz. Byne v. Playne. 

them, or payment of ſuch a ſum; and adjudged for the plaint'ff, and judgment affirmed. 


E. 301, pl. 16. S. C. 
S. Þ. does not api car. 


» 
. 


* Cro. E. 
218. pl. Jo 
Hill. 33 
Eis. B. R. 
Bind v. 
Plain, S. C. 
and reſolved 
a good con- 
114eration ; 
tor by the 
delivery 

the defend. 
ant has the 
benefit of 
the uſe of 
them, and 
the plaintiſt 
has loſs by 
bis being 
chargeable 
to the ac- 
tion of W. 
and the con- 
fideration js 
good, eſpe- 
cially as it 
is only for 
the te deli- 
very ot 
Cro. 


is upon anotber PUInt, —— io. 596. pl. 112. Plaine v. Bynd, S. C. but 
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3. Aſſumpſit, for that the defendant in canſideratian of ſuch 
clithes delivered at ſuch a place, promiſed to pay 81. and in conjedera- 
tion of a debt upen arrearages of account, the defendant being indebted 
in 18 J. hepromiſed to pay it. In error it was held, that the conſi- 
deration upon the ſecond aſſumpſit was not ſufhcient, but for the 
1it the judgment was aſfirmed, and for the 2d reveried, Cro, E. 
837. pl. 71. Mich. 38 & 39 Eliz. in the exchequer chamber, 
Grimſton v. Reyner. | 
an aſſumpſit; but if they were the goods of the d:ferdant, it was held no conſideration, . 


no more than by law he was compellavle to do. 
this difference was taken by North Ch. J. nemine contradicentes 


B b 3 


Freem. Rep. 212. pl. 218. Mich. 1676. 


4. 


The d. liac 
of pocds to - 
the detend- 
ant, if they 
were the 
te 


god contie 

deration for 
ecauſe he dd 
B. K. ſays 


Aſſump- 
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Jelv. 4. 4. Aſſumpũt for that he was to d. liver 20 combs of barley to J. S. 
1 mo we feet a day, and in conject teratizn he would deliver the /e we to the de- 


adjudged in fendant before the day, the defendant promiſed to deliver it to J. S. at 
B. R. agood ge day adjudged a good conſideration; ; but upon error brought 


conſidera- : 
n in the exchequer-chamber, this judgment was reverſed. Cro. E. 


the very 883. pl. 19. Paſch. 44 Eliz. B. R. Riches v. Bridges. 
poſſeſſion of 
the corn in ght be a credit, and a good countenance to the defendant to be ede: med a rich man in the 
country, as in caſe of delivery of 3000 |. in money, to deliver again upon 1equeſt. 2 note, that 
this judement was reverſed in the exchequer chamber. Yelv. 50. Mich. 2 Jac. B. R. it was 
ſiid dy Gawdy and the whole court, that this reverial was ill. S. P. as to a pron,ile * re-deliver 
4 broad cloaths, &c. adjudged no conſideration. Yelv. 128. Paſch. 6 Jac. B. R. Pickas v. Guile. 
1 S4 k. 26. in pl. 12. Holt Ch. J. cited this laſt cafe of Pickas v. Guile, and ſaid it was not law, and 
that it was always humbled at; and cited the caſe in Cro. J. 657, pl. 2. Trin. 21 Jac. B. *. 
® War ATL v. * m2ney was delivered to Pay Over tine mora, is contrary ;, for though the 
party has no benent, yet if he takes the truſt upon him he is bound to perform it 2 Ld. Raym. 
Rep. 420. S. p. Tha. 2 2 Ann. by Holt Ch. J. Arg. accordingly. 

Palm. 281. Paſch. 20 Jac. Loe's caſe, S. C. adjudged for the plaintiff, 
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A. bad fer- 5. If cbligee, after forfeiture of the bond, telle the obligor that 
Fer d three if he pays part of the money to A. to whim the olligee is indebted, he 


dillt, in / 5 : k . 

ani be promiſes that the band jhall be delivered up to him; and adjudged 
was inde5:4 that aſſumpſit lies. Palm. 169. cites Mich. 14 Jac. Harvey's 
82 Ec de- . 
e eee, caſe. 

the 4 fin: tant, in confidration the plaintiF woull FED the 3 fv ral ſims 3 days after, promiſed that be 
coc d iver them 25 the plaintiff, The court were of opinion that it was no ſuthcient conſideration. 
Hutt. 76. Faſch. 1 Car. cites it as reſolved in B. R. Greenwood v. Becket. 
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Palin. 251. 6. Aſſumpſit, the plaintff aas bound to J. S. in 40 J. for the 
ory?  paymentsf 201. and the bond being forfeited, he delivered 10 J. ts the 
fol'ved per defendant to pay tt t5 J. S. in part of payment, without delay, in 
tot. cut. ti at confideration whereot the gefendont promiſed, & c. but did nit pay 
wa pg it. It was moved to be no conſideration, it not being alleged that 
Ardiuce- hedelivered it to the defendant upon his requeſt, and that the ac- 
ment tor the cepting it to deliver to another fine mora, cannot be any benefit 
PR oth defendant to charge him with this promiſe. But per cur.“ 
L 330 J his accepting and promiſing to deliver it is a good conſidera- 
tion; and judgment was for the plaintiff, and that judgment af— 
firmdd i in error. Cro. J. 667. pl. 2. Trin. 21 Jac, B. R. Wheat- 
ley v. Low. , 

7. A. b a 2 ent, and upon payment of part f the mo- 
ney recovered, from:jed to make a relcafe 7h the whole; and adju; dg ed 
that aſſumpſit ies, Palm. 169. cites Trin. 27 Jac. Winowe v. 
Reynolds. 

8. In eration that the plintiff had promi ſed to pay the . 
feudant 10 1. at a day according te the condition of a bond, the d. fed. 
ant promiſed to deliver the obligation ; and adjudged a good conſide- 
ration. Cited by Harvey J. Hutt. 101. Mich. 4 Car. 

9. The declaration was that Ve defendant, in conſideration he 
was indebted to the plaintiff in 20 l. promiſed to deliven divers cattle 10 
J. S. to the w/e of the plaintiff, Per cur. here is no conſidera- 
tion expre ed which can relate to the di iſcharging the debt, and 
ſo the promiſe is but nudum pactum, and the plaintiff at liberty 
to bring his action for the money. Sty. 339. Trin, 1652. B. Ry 
Godwin v. Batkin, | 1 
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(X) Upon an Aſſumpſit. At what Time it lies. [Be- 
fore all the 515 are pot | | 


K TF: A. premiſes B. that if he auill marry his daughter, he vill Cro. E. 756, 


give him 100 J. viz. col. at ſuch a day, and 59 l. at anther 5 Foſter 
Taylor, 


day after; - and becauſe B. was indebted to C. in 1001. A. at the 3 


requeit of B. for the conſideration aforeſaid, promiſed to Pay Jjuitices bad 
that the ac- 


the money accordingly the ſaid days to C. ad after the marriage g 
; don Neil 
takes effect, and A. daes not pt y 10 C. the 50h at the firſt aay, B. lay, but the 
ſh; 1 have an action againtt 1 upon this. promiſe before the ſecond On 
be! nr 2 It Mont . 


FF. 5. N. enen TayLok AND Pos rox ad- . By 
1 


dn 
f i they 
judge ts | adviſe, moms 
| Cro. E. 
gor. pl. 8. Taylor v. Foſter, 8. th adjud Aged accordingly for the plaintiff; for though in d bt en 


er.d, the action lies not till the latt day, yet it is not ſo in a/Jump- 
aid though the 100 l. had been 25 be paid 79 
tor the plaint itt, becauſe the promi ie was ID 


y 7 ? ' * . . . 
Fund, here tbe init debt is tc Ge rec 


fit or covenant, ⁊ubere damages oniy are to be recovered 
2 firarger, and not to himleit, the action would well lie 
lim. 


D 2. If A. in conſideration that B. had bargained and gl #2 him 
rertain tuns of ſtrong g beer, at the requeſt of A miſe 7 /o pay to him 
4 1. for every tun ſuper dliberattignem tude of zo tun of trong beer, 
an action lies upon this promife tor 10 many tun as he delivers, 
fert the delivery of all the 30 tun, Mich. 12. Jac. in the exche- 
quer chamber, between FIELD AND DEaLL adjuder ed, quod'vide 


Mich. 12 Jae. | 331 I 
[ 3: If A. in conſideration Hat B. . marry his daurhte; F 1 Cro.t O. 241. 
miſes 4% pay him 20 l. wiz. 10. at Hichaefmas, and 10 J. at 2 my 5 w C. 
dg das- 


dry after, and after B. wr. the Hughter of A. to 5 Wife, 2 n 
A. does not pay the 10 l. at Mi chactmas ; though this be in na- but held it 
ture of a debt, for hich B. may have an action of debt, yet B. ied e 
may have an action a neal the cate u 3 this promite, / — ͤ 


Fi vment of the firſt 10 J. be 72 re Lad {y-, 1y i come; for this is alfeved a&i f of 
cle bt had 


weile, it an 


=y 


in the declaration as an . 5 emiſe, "_ in law [they are as) e ee 
two ſeveral promiſes, Hill. 7 Car. B. R. between MilLxs any . 
MILLES ad; zudged, this | being moved in arreſt of Judgment, and ere ct or 
though damages were“ given to 20 J. for it docs not appear tliat it e 
was given in reſpect of the ond 10 J. S. b. Br. 
| | Avon tur 


le Caſe; pl. 108. cites it 2: agreed Trin. 5 Mar. that it jg in nature of a covenant. -—'t 3 man 2 
funrs te tay 50 quarters of malt in five years, every year 10 quarters, an aiſumptit hes if he falls of 
payment of any of them, and he thajl .ecover damages for all that is arrear, and for all the refine of 


the 5 years; per Jones and Bericley J. but Crooke J. doubted. Co. ©. 350. Hill, 9 BK 
3 


Iy- pl. 13. —8. P. per cur. + Rep. 04. between PECK AND REDMAN, 2 & 3 P. & N. 
Dyer 113. as adjudged, that action on the caſe lies, though debt does not before all he days arc paſt; 


and that otherwite it would be acainſt the barg un and intent of the parties; for Peck provid it an- 
naally for his neceflary ule. ——— D. 113. a. pl. 55. S. C. and S. P. admitted, but no judgment p- 
pe ars. 8 

Aſſumpſit, &c. in c:nflderation ofa morriage had het geen the plaintiff 's ſen, and the defendant's diygh.- 
ter, be primiled t 5 ay tot! © paint, ff JD Mu in 7 yrert next following, at certain fai, by S p 
int. It was moved in arreſt, that it appeared that one of the 7 years was to come when the action 

a, brought, and 10 he had no cauſe of action for all the money promiſed ; aud theretore the court 
abated the writ. Bendl. 57. pl. 03. Trin. 4 & 5 P. & M. „ee v. Skelton. cle. o. h. 
2%. a. pl. 8. [10 S. C. in toLigem verbis. Te Lc. 4. pl. 11. S. C. in totidem verbis. NIo. 13. 
B b 4 | þi- 5s 
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Actions of Aſſumpſit.] 


pl. 8. Ss Go accord Hv. ro. E. 118. pl. Jo Rhodes J. cited Ss Co as adjudged, that at che 
end nf every vear 2 ſeverel action lies for the proportion. 


Where G. 
100 J. 4 year, every year until all the ſum be aid; it was held clearly in this court, that a 


and toc py 


in confideration of 2 marriage of his daughter with the ſun of J. S. promiſed to give 700 J. 


ſevera! action might be brought of every 100 l. but becauſe the action was brought tor all the 700 l. be- 
ſore the 7 years were out, judgment was given againſt him; for if a man de bound in a. bond of 1001, 


to nay :© |. for ſo many years, he thall not have an action of debt until the laſt year expired. 
cited dy Rnodes as 30 Eliz. Gaicoign > caſe, 


— — 
Pol. Jo 
— pmmmmnd 
All. 20. 

S. C. the li- 
mation 
being (if 
J. S. fo 
long live) 
and adjudged 
ſor the 
plaintitf, 
though it 
was not 


averted bat 


J. S. lived 
ſo long; for 
the action 
Fes after 


the firſt year, the word (/ beirg a limitation ſul ſequent.— 


Ow. 42. 


[4. In an action upon the caſe, if the plaintiff declares that 
the 26th of May 1629, at the city of Exeter, in conſideration 
that the plaintiff had /z/d ro the deſendant /ex peciar panni nigri, 
Anglice fix pieces of black grogram, the defendant promiſed to pay 
ts Fim 475. for every piece, amounting in the whole to 141. 28. 
ad ferias Pentecoſtes, Anglice vocat. Whitſontide-fair hen next 
felling, and the action is brought long after Whitſontide, and 
avers that the defendant had not yet paid it, but dies net aver that 
Whitfontide-feir is not come; and therefore, after a verdict upon 
non aſſumpſit pleaded, and judgment in the city court, it was re- 
verſed in B. R. Hill 7 Car. between TATLOR AND LEE. Intratur 
Paſch. 7 Car. B. R. Rot. 158. 


[F. If A. promiſes B. for a certain conſideration, &c. fo pay * 


ts B. 151. yearl;, and every year, during the term of 4 years then 


next enſuing, if J. S. a certain mefſuage in D. ſhould ſo long have 
and occupy, if J. S. occupies the meſſuage jor one or tus years 
of the ſaid four years, B. may have an action upon the caſe for 
the faid ſeveral 15 J. due for them before the end of the other 
two years; and though he does not occupy 1t for the laſt two 
years, yet an action lies for the firſt two years; for this ig 70 be 
paid yearly, au every year ; and therefore the limitation, % long 
he occupies it, refers 79 every year, and not intirely to the four 
year. Trin. 23 Car. B. R. between FREER AND PRENTICE, ad- 
judged, in a writ of error upon ſuch a judgment given in B. this 
being aſſigned for error, and the firſt judgment affirmed accord- 
ingly. Intratur Hill. 22 Car.] | | 


So where, in corſideratian the plaintiff 


gremiſed tbe deferdant that be ſorald enjoy ſuch lands frem ſuch a day for Ave years, be premiſed to pay 
20. yearly at ſuch and juch a feaſt. Ihe deferdant cecupied the and for a year ard a half, and brought 
action for 30 l. It was moved that the promiſe and conſideration was intire ; and therefore, witkout averring 


that the detendant had enjoyed the land 5 years, action does not lie. 
inti fi; 


day of par ment: 


8 ? 
12 2 


But adjudged per tot. cur. for the 
for the prom:ſe being that 201, ſhall be paid for every year, ſeveral actions lie for every 
tut if it had been sat he heul enjay for 5 years, and in confideration thereof ſhou'd 


ta 100 I. in fi: years, vix. 201. a Var, action lies not till ali the term is expired. Cro. E. 118. 


ph 5. Mitch. 
rrie S. C. adjudged for the plaintiff, 


Hunt's caſe, 


(1332 | 


30 & 21 Eliz. B. R. Hunt v. Sone. 2 Le. 107. pl. 137. Hill. 29 Eliz. C. B. 
2 Le. 13. pl. 49. S. C. in totidem verbis. Ow. 42. 


2 Hunt v. Toney, S. C. adjudged for the plaintiff, 


6. It was agreed in C. B. that if a man, for marriage of his 
daughter, promiſes to pay 201. at Eaſter far 4 years, and fails 2 years, the 
plaintiff may have action upon the caſe upon the aſſumpſit, for 
the non-payment of the 2 years, though the other 2 years are not 
yet come; for this ir in nature of a covenant. Br. Action ſur le 
Caſe, pl. 108. cites Trin. 5 M. | f | 

7. A judgment was had by A. againſt T. an adminiſirator, for a 
debt of the inte/tate. T. in conſideration that A. would forbear ts tate 


0 ut 


Actions [of Aſſumpſit.] 
ent execution till Ocgab. Mich. promiſed to pay the ſame at Michaelmas, 


but did not pay it. A. brought action after Mich. and before Octab. 
Mich. All the court held the conſideration well enough, and that 
the ſuit after Mich. and before Octabis was ſo too, becauſe the 
aſſimpſit was not performed by the non-payment at Mich. 
was the greateſt doubt. Cro. E. 758. pl. 29. Paſch. 42 Eliz. C. B. 
Tiſdale's caſe. h 

8. Aſſumpſit, for that the defendant being indebted to him in 41. 
promiſed to pay it by 5 g. per month. The action was brought within 
4 months after the promiſe, and fo before all the money was due. 
It was held that the action was well brought before all the days 
vere paſt; for the action is grounded on a promiſe, which 
is broken by every non-payment, according to the promiſe. 


Cro J. 504. pl. 16. Mich. 16 Jac. B. R. Beckwith v. Nott. 


9. In action againſt a ſtranger, on promiſe to pay 2½½n prof 
made, may be brought before proof made, and the proof on the 
trial will be ſufficient. Raym. 32. Mich. 13 Car. 2. B. R. Pra- 
verſe v. Meeres. | 
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But this 


2 Roll. Rep. 
47. Beck- 
with v. Pott, 
re. 
cordingly— 
Jenk. 333. 
pl. 68. S. C. 
adjudged 
and athrmed 
in error. 


Sid. 57. 

pl. 2 5 SA. 
adjudged ac- 
COrgingly 
So where 
the words 


were, in conſideration you will prove that I bawe beaten your ſon, I will pay you 51. action lies be- 
fore any proof made; and it he proves it in the action he ſhall recover, cited Sid. 57. pl. 25. 2s ad- 


Judged 15 Jac. in Grinden'. cale. 
berlaine J. clearly. 


do aſſume to pay you 5 J. 


10. If a man agrees to pay ſuch a ſum at 3 ſeveral days, 


here he may not declare for this fum till the days are paſt ; but 


when the days are paſt, a general indebitatus afſump/it lies; per 
Holt. Ch. J. Skin. 326. pl. 4 Mich. 4 W. & M. in B. R. 
Francam v. Foſter. 


(Y) What ſhall be a good Aſſumpſit. Where Part 
of the Conſideration is not good, 


[I. JF A. promiſes B. in conſideration that ſhe quill nat ſue an at- 

tachment out of chancery vpn a decree which is there made 
againſl him, and in conlideration that ſhe vill give ts him all her 
title and right of doxwer, that then he <vill pay to her 20 l. though the 
ſecond conſideration is void, becauſe it cannot be given to a 


S. P. Palm. 160. Hill. 18 Jac. by Dodderiege and Cham- 
But otherwiſe if he had ſaid, that after yu have proved that I ſtruck Lim, then I 


See (U 
pl. 43 8.0. 
and the 
notes there. 


ſtranger, but only releaſed to the tenant of the land by way of ex- 


tinguiſnment, yet the action upon the caſe lies upon the other 
conſideration, which is good. Hill. 42 Eliz. B. R. between CoL- 
STON AND CaRREFE, per curiam.J 

2. If a man, in conſideration of a ſurrender, and of 10 J. paid, 
promiſes to do ſuch a thing, though the ſurrender canngt be made, 10 
that this conſideration is void, yet the action is maintainable upon 
* the other conſideration. 36 Eliz. between Cures axND GouLD- 


ING, adjudged. Cited Hill. 42 Eliz. B. KR 


71 933] 


Cro. E. 50. 
pl. 1. Mich. 
28 & 29 
Elia. S. C. 
but 8. P. 

does not ap- 
pear. 


Le. 296. pl. 406. Mich. 28 & 29 Eliz. S. C. but nothing mentioned there of the conſideration of a 


fnrrender and 10% But Coke, in his argument for the plaintiſt, ſaid that where 2 


or niany conſide- 


rations are put in the declaration, though ſome are void, yet if one be good the action well lies, and 


damages 
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pl. cr, = 22 acc card” nate. ro. E 


erg or? every 
Where G. 
and ec py 


An pe on mia 2h 


00 . & year, every year until all the ſum be paid 


Actions [of Afumpſit.] 


. 118. pl. 5. Rhodes ]. cited 8. C. as adjudged, that at the 

vear 2 (evers] action lies for the proportion. 

in contideration of 2 marriage of his daughter 3 the ſon of J. S. pronijed to give 700]. 

; it was held clearly in this _— that 2 
action was brought tor ail the 700 l. be- 


d be brought of every 1001. but becauie the 


fore the 7 years were out, judgment was given againſt him; for if a man de bound in a bond of 100 |, 


to nay :© |. 


cited ty Rnodes as 30 Eliz. Gaſcoigu > caſe. 


1 


* Fol. Js 
— pmmmnd 
All. 20. 

S. C. the li- 
mitation 
being (if 
J. S. fo 
long live) 
and a4judges 
for the 
plaintiff, 
though it 
was not 
averted that 
J. S. Itved 
fo long; for 
the action 
he: after 


the firſt year, the word (/ being a limitation ſa Pfequente= 
premijed the deferdant that be ſoruld enjiy [uct 
26 J. „arc a: : ſuch and uch a feaſt. 
action for 30 

that the detendant had enjoyed the land 5 


for ſo many years, be thall not have an action of debt until the laſt year expired. 


Ow. 42» 


In an action upon the cafe, if the plaintiff declares that 
the Joch of May 1629, at the city of Exeter, in conſideration 
that the plaintiff had /«/d to the defendant /me pecias pannt nigri, 
Anglice ſix pieces of black grogram, the defendant promiſed to pay 
75 bin 47 5 fer every piece, amounting in the whole to 141. 28. 
ad ferias Pentecoſtes, Anglice vocat. Whitſontide-fair then next 
fellow! ing, and the action is brought long after Whitſontide, and 
avers that the defendant had not yet paid it, but dies net aver that 
Whufontide-feir is not come ; and therefore, after a verdict upon 
non aumpſfir pleaded, and judgment in the city court, it was re- 
verſed in B. R. Hill 7 Car. between TayLor AND LEE. Intratur 
Paſch. 7 Car. B. R. Rot. 158.] 

LI. If A. promiles B. for a certain conſideration, &c. to pay * 
ts B. 15/. yearly, and every year, during the term of 4 years then 
next enſuing, if F. S. a certain meſſiuage in D. ſbould fo long have 
and occupy, if J. S. occupies the meſſuage jor one or tas years 
of the ſaid four years, B. may have an action upon the caſe for 
the faid ſeveral 15 J. due for them before the end of the other 
two years; and though he does not occupy it for the laſt two 
years, yet an action lies for the firſt two years; for this 1d to be 
paid yearly, ond every year ; and therefore the limitation, % long 
he occupies it, refers i9 every year, and not intirely to the four 
year. Trin. 23 Car. B. R. between FREER AND PRENTICE, ad- 
judged, in a writ of error upon ſuch a judgment given in B. this 
being aſſigned for error, and the firſt judgment affirmed accord- 
ingly. Intratur Hill. 22 Car.] 


So where, in conſideratian the plaint; 17 
lands from ſuch a day for „ be premiſed to pay 
The deferdant eicupi ied the /and for a year ard a half, and brought 
|. It vas moved that the promiſe and conſideration was intire z and therefore, without averring 
5 vears, action does not lie. But adjudged per tot. cur. for the 


eq- plaint:ti ; for the promiſe being that 20h, {hall be paid for every year, ſeveral actions lie for every 
Coy F. : bur if id had been that he fhoul eruy for 5 years, and in confideration thereof ſpou 4 
fay 100 l. in fir: years, wize 20 l. a year, action lies not till ali the term is expired. Cro. E. 118. 

pl. 5. Mich. 30 & 31 Eliz. B. R. Huat v. Sone. 2 Le. 107. pl. 137. Hill. 29 Eliz. C. B. 


te 8. C. ad ju 18 tor the plaintiſt. 


Hunt's caſe, 
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4 Le. 13 49. S. C. in totidem verbis. 
aiias Hunt v. Iorney, S. C. 2 the plaintiff, 


Ow. 42. 


6. It was agreed in C. B. that if a man, fer marriage of his 
daughter, promiſes te pay 201. at Eafter for ꝗ years, and fails 2 years, the 
plaintiff may have action upon the caſe upon the aſſumpſit, for 
the non-payment of the 2 years, though the other 2 years are not 
yet come; for this is in nature of « covenant: Br. Action ſur le 
Caſe, pl. 108. cites Trin. ; M. 

bh. A 5 was had by A. againſt T. an adminiſtrator, for a 
debt of the inteſtate. T. in conſideration that A. would ferbear ts tate 


CT 


Attions [of Aſſumpſit.] 


out execution till Oftab., Mich. promiſed to pay the ſame at Michaelmac, 
but did not pay it. A. brought action after Mich. and before Oftab. 
Aich. All the court held the conſideration well enough, and that 
the ſuit after Mich. and before Octabis was ſo too, becauſe the 
aſſumpſit was not performed by the non-payment at Mich. But this 
was the greateſt doubt, Cro. E. 758. pl. 29. Paſch. 42 Eliz. C. B. 
Tifdale's caſe. 

8. Aſſumpſit, for that the d. ofendant being indebted to him in 4 1. 
promiſed to pay it by 5 5. or month. The aftion vas brought within 
4 months after the promiſe, and fo before all the money was due. 
It was held that the action was well brought before all the days 
were paſt; for the action is grounded on a promiſe, which 
is broken by every non-payment, according to the promiſe. 


Cro J. 504. pl. 16. Mich. 16 Jac. B. R. Beckwith v. Nott. 


9. In action againſt a ſtranger, on promiſe to pay n prof 
ma, may be brought before proof made, and the proof on the 
trial will be ſuſhcient. Raym. 32. Mich. 13 Car. 2. B. R. Tra- 
verſe v. Meeres. 
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2 Roll. Rep. 
47. Beck 
with v. Potty 
I. ©. . 
COrdingly 
Jenk. 333. 
pl. 63. 8.2. 
adj udged 
and afirmed 
in error. 


Sid. 57. 

pl. 25. S. C. 
adjudged ac- 
cordingly. — 
So where 
the words 


were, in conſideration you evil! prove that I bave Jett your ſon, I will pay y5u 51. action lies be- 


fore any proof made ; and it he proves it in the action he ſhall recover, cited Sid. 57. pl. 2 
S. P. Palm. 160. Hill. 18 Jac. by Dodderidge and Cham- 


But otherwiſe if he had ſaid, that after yen have preved that I ftrack Lim, then 1 


judged 15 Jac. in Grinden'. caſe. 
berlaine J. clearly. 


do aſſume to pay you 5 fo 


10. If a man agrees to pay ſuch a ſum at 3 ſeveral days, 
here he may not declare for this fum till the days are paſt ; but 
when the days are paſt, à general indebitatus afſump/it lies; per 
Holt. Ch. J. Skin. 326. Pl. 4. Mich. 4 W. & NM. in B. R. 


Francam v. Foſter. 


(Y) What ſhall be a good Aſſumpſit. Where Part 
of the Conſideration is not good, 


{ 1. IF A. promiſes B. in conſideration Vt ſhe will not ſue an at- 

tachment out of chancery vpn a decree wich is there made 
againſt him, and in eee that ſhe vill give ts him all her 
title and right of dower, that then he «ill pay to her 20 l. though the 
ſecond conſideration is void, becauſe it caunot be given to a 
ſtranger, but only releaſcd to the tenant of the land by way of ex- 
tinguiſhment, yet the action upon the caſe lies upon the other 
conſideration, which is good. Hill. 42 Eliz. B. R. between CoL- 
STON AND CaARRFE, per Curiam.] 

2. If a man, in conſideration of a ſurrender , and of 101. paid, 
promiſes to do ſuch a thing, though the ſurrender caunat be made, ſo 
that this conſideration is void, yet the action is maintainable upon 
the other conſideration. 36 Eliz. between Cures axND GoULD- 
ING, adjudged. Cited Hill. 42 Eliz. B. R.] 


25. 25 ad- 


See U 
pl. 43 8. e. 
and the 
notes there. 


21 


Cro. E. 50. 
pl. 1. Mich. 
28 & 29 

Elis. S. Co 
. P. 
does not ap- 
pear. 


Le. 296. pl. 40s. Mich. 28 & 29 Eliz. S. C. but nothing mentioned there of the conſideration l of 2 


{nrrender and 108. 


But Coke, in his argument for the plaint itt, ſaid that where 2 or many conſide- 


rations arc put in the declaration, though ſome ate void, yet it one be good the action well hes, and 


damages 
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* 
| 
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damages all be taxed accordingly.— .: Le. 


Coke, Arg 
, - 58 


Trin 4 Tac 
"NR; edge 


AC C071 linely. 
Criſp Vo 
Gamic!. 


S 7 ot! Oe 


- > * 2nd 
J2cement 
affirmed per 


Js. E. 


Such pro- 
n. e was 
mae to the 
after-buſ- 
band's fa- 
ther to LD, 


bm 151. and de 


Actions [of Aſſumpſit.] 


1. pl. 96. Golding's caſe, S. Co & 8. P. veg 


3 Where givers conſuat erations are all: ged by the pla: ntiff in aſ- 
„ ſumpſfit, and ſome are frivolous and void, yet it any of them are 
good the pl. EX 715 thall recover; per Cur and judg ment accord- 
ingly. Cro. £. 149. pl. 20. 3x & 3 Eliz. B. R. Brad- 
burne v. Bradburne. 

4. e US a confederaticn is good, it ſuflices. 
Patch} 42 Eliz. C. B. in pl. 3. | 


. 750, 


[Aud Pleadings.] 


A. in conſideration that B. has trufted him for his diet, Pro- 
e 19 Pay 1 . At dax ) though he does not mention to 2/111 
he . to pay it, vet this thall be intended to be to B. who had 
truſted. him. Trin. 12 Jac, B. R. between CUAPPTLL. AND 
WW OODHA My in camera 1c: tocarü, adjudged ; and that ſuch a de— 
claration is good. Contra Patch. 3 Jac. B. R. between + GoLp- 


SMITH AND PRESTON, per cyriam.] 


(Z) Who ſhall have the Action. 
- 1 JF 4 


+. . C. Sut not S. P. 


If 4 eemmuitciitcation be betaveen the father of A. ad B. far 2 


marriage between: A. and the daughter # P. and B. air ms and 


D * .* 
Fublithes to the tath er of A. that e abel gige te any Hue 2039 
, 3 4 1 3 12 1 3 ter 4 
sales marry: his ſalel daughter with his afſent 100 l. and after A. 


marries the faid "RET yet he ſhall have no action upon this 


atlümpfit, becauſe B. did not mention t9 wh he made the pro- 
mißt. Prin. 3 Jac. B. R. between WEEKE aND TyBO1 -Dz per 
curiam.) 

ES. If a man promrſes to J. S. to pay Vir daughter 40 J. at ver 
marriage; ſhe marries z ſhe and her huſband ſhall u re 2 any ac- 
tion upon this wromiſe, but ih e father. Paſch. 5 Jac. B. R. be- 
tween ARCHDALE AND BARKNAKD, adjudged.) ] 


bſband brought the action, and it was azrecd by Richardſon and Yetverton, nulla 


contradicente, that the action well lies for the fame; and the party te wwhom the bereit of the promiſe 


accrae: may bring tbe 


— — 


2 Fol, 31. 


— — 


atticn, Hett. 30. Trin. 3 Car. C. B. Provender v. Wood. 


Ef C. i indebted t5 A. and D. is indebted to N. in 20 l. and 


1 at the requeft of D. pays the 20 l. for him 4% N. and appoints . 
ai ſide 'rallgn 2 the Pre- 


77 rf much over ts A. for him, and . in 
miſes, promiſes ts pay the 201. Is A. A. cannot have an action upon 


the god, 1 upon this prom! e againſt D. for he is a franger thereto, 
and there is no conſideration for any aftſumpfit to him. Trin. 4 
Jac. B. R. between RicLy AND DENnNET, adjudged. L 
['5. If 4 and B. ure hau in an Oblig. tion -. fa 75 Wt E387 2 
he comes to the age of 21, and after A. makes B. . and 
and B. Ferung afſets afſrgns them to I. nd. in brtbon 
of this aſſigument D. promiſes te C. to pay ts him the 20 l. when le 
comes to the age of 21; C. when he comes to the age of 21, 
ſhall have an action upon the cafe upon this promiſe againſt D. 
| though 


71 o1 


dies, 


Actions [of Aſſumpſit.] 
though no conſideration comes from C. for i nr 
ney to J. S. to pay over to B. in ſatisfaction of a debt due to him, this 
raiſes a debt to B. and cannot be revoked, and fo here. Paſch. 
1649, between DisBoRN AND DENaby, adjudged ; this being 
moved in arreſt of judgment after verdict upon non-allumplit tor 
the plaintiff, Intratur Hill. 24. Car. Rot. 1010. ] 

[6. Upon a communication of marriage between the daughter of A. 
and the ſyn of B. A. promiſes B. in contideration that B. will af- 
fure 40 [."a-year to his ſon, and alto convey a jointure t9 the daughter 
cf A. that "then A. will give to the ſon of B. with his daughter 

100 J. in marriage; in this caſe the father, to whom the aſſump- 
ſit was made, thall have the action, and not the ſon, Mich. 22 
Car. B. R. between * BayFIELD AND CoLLARD, adjudged ; this 
being moved in arreſt of judgment, where the caſe was the ſame 
in eifect with this. Intratur 'I'rin, 22 Car, Rot. 673. Norf. where 
the promiſe was made after Marriage for a further previſ on of main- 
tenance, that the futher ſhould give 501. to the huſband, and the other 
ſhould pay to the aviſe 100 J. after the death of her huſband, if he 
died in the life of his wife, and the action was brought by the 
adminiſtrator of the father of the wite after the death of her huſ- 
band, living the wife. Contra Mich. 40, 41 Eliz. B. R. between 
+ Hawes ano LeverT, per curiam. But there a judgment is 
cited to the contrary. ] | 


that the action 
daughter. 
Arg. Hard. 42. 

Where the e huſband, in conſideration of a marrizge 
"Fi G. to make a 
per Brampton Ch. J. 
41 Mos 530. pl. 740. Leven v. 

the action; but Clench e contra, abſente Gaudy. —— Cro, 
ad jornatur.——Ibid. 652. pl. It. 
defendant.— S. C. cited Cro. E. 849. in pl. 
father for non payment of the money to the fon, was adjudy! 
5. C. by the name of Hadves v. Levit, but not adjudged. 


Sty. 6. Anon. S. P. and ſeems to be S. C. adjulged accordingly, 


Mar. 73. iich. 15 Car. in pl. 110. 


3. ſays it was adjudged that the 


ed 


[J. If A. delivers 20 l. 10 B. and in conſideration thereof B. af 
fumes and promites 79 A. to cauſe and procure Ve §. 4% pay the faid ſum 
of 201. 7 J. D. a ftranger, upmn a certain day ; 11 L 5. does not 
pay the ſaid money to J. D. A. who delivered the money, hall 
have an action upon the cafe againſt B. upon this promite. Patch. 
11 Car. B. R. between OsM0xD AND Cross1: <G, adjudged upon 
a demurrer; but this was not moved, LIntratur Hill. 11 Car. 
Rot. 348.] | 
venantee ſhall have the action of covenant for non-payment; per Coke Ch. J. Roll Rep. 
Paſch. 13 Jac. B. R. inTtaſe of Quick & Harris v. Ludborough. 

But where a man promiſed to one 77 mate ſatis fact, 
then abſent, he to wiom the ſatistaction was 
Het. 177. cites 43 & 44 Eliz, Rixon v. Horton. 


S. C. adjornatur ; but ſays that it was afterwards ad] 
action brought by the 
not to be maintainable. Het. 176. 


33 


® See tit, 
Condition 
(A. d.) 
pl. 25. Play 
field v. Col 
. 
but there 

it is ſtated 
as an agree- 
ment after 
marriage. 
Alt. 1. Ba- 
field v. Col. 
lard, 8. C. 
A. died, 
and the ſon 
of B. died, 
and aſſump » 
ſit was 
brought by 
the admini- 
ſtrator of 
A. and held 


lay for the adminiſtrator; and agreed alſo that it might have been brought by the 


S. C. cited 


with the daughter of J. G. promiſes 
ture on his daug! fers there as well the dauglite as the father may bring the action 5 


HEY Ss, S. C. Popham and Fenner held that the ſon ſhould have 
E. 619. pl. 8. Levet v. Hawes, S. E. 


udged for the 


So if A. £5- 
venants with 
B. that C, a 
ſtranger 
(hall pay to 

. a fran. 
ger, D. has 
ny reme ly 
do come at 
the money, 
but the co- 


197. pl. 38 


n all dibts which be caved to anther, ab vas 
o be made brought the action on the caſe, and good. 


But vhere vag.s were wiuete AH. from _ Eaft ! 1 Company, he orders B. to receive the money, and 


- pay it ta C. to ubm be is indibted; C. brings an inittarus i amy ft fit againſt B. 
tall, Holt Ch. J. faid that the action cou not be maintained by 


ſuited, 11 Mod. 241. pl. 16. Trin. 170g. 8 Ann. B. R. Clifford v. Berry, 


[8. If A. who is the. uncle of B. an infant, delivers 1 2 l. to JR 
40 educate B the infant, and in conſideration thereof J. S. 


, = 
anne. 


At the trial at 
O. whereupon the plaintitt was non- 


+ Guild- 


"Y Prog 
335 


+ 


romiſe in. 
tige, and ſo 
tac . 
* SS welt 
bivugnt , 
dot a 
J 25 — 
Idid. 157. 
S. C. Roll 
Ch. J. con- 
tim ca ot the 
1455. opl- 
En; out 
upon 4 calc 
<ited out of 
& ir verron te 
dv ie. 


* 


1982 
11012 
— 


£3 „ 5 


=, "I W 
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was ©, . 4 4 e . A 4... 4 4 Ene «fin nw {.f 17 4 


Y FT 


nin, c. 


Ci. cited 
Arg. God. 


— — 
+ Fol. 32. 
— — 
361. pl. 
255 .. 
cited All. 1. 
Mich. 
Gar. B. R. 


F<: CTuTs 


— — 
a 


F Cro. E. 
L Pt. To 
Fill. 27 
* B. R. 
ordan v. 
J dan, 8. C. 
adrudged for 
the Sends 
ant, becauſe 
he dec eres 
ct 3 promiſe 
Lage £3 Bo 
and nc: t20 
BIN. F. 


judgment. ] 
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riſes to educate B. and alſo at his full age to pay to him, viz. B. the 
faid 121, B. when he comes to his full age, may have an action 
upon the caſe againit J. S. for the 121. if he does not pay it ac- 
cording to his promiſe; * tor the uſe of the money in the mean 
time was the conſideration of the education, and the money was 
to be paid to B. Paſch. 13 Car. B. R. between O1.0naM ann 
BaTEMAN, adjudged per curiam; 3 this being moved in arreſt of 


9. If in an action upon the caſe by A. and B. againſt C. it be 
recited in the declaration, that whereas certain particular cattle be- 
1 to A. and other particular cattle belonging to B. were taken 

avay by pet ſons unknown, and in confideration 5f 10 l. given by A. and 
B. 4 C. C. aſſumed and promiſed to procure the faid cattle to be re— 
figred to A. and B. and becauſe the cattle were not reſtored they 
brought this action; this action is well brought jointly by A. and 
B. though the cattle which belonged to A. ought to be reſtored ta 
him, and the other cattle to B. and ſo the thing to be performed 
is ſeveral, and not joint; yet inaſmuch as the contract is joint, 
and the conſideration joint, and it is not known how much the 
one gives, and how much the. other, the action is well brought 
jointly. Hill. 1649. between Ivaxs AND Raaxs, plaintiffs, againſt 
e adjudged, this being moved in arreſt of judgment. In- 

ratur Trin. 1649. Rot. 110g.) 


the contrary, the court ordered the caſe to be brought, and in the mean time they would 


en inure, and not to de divided; 


— Ibid. 203. Vaux v. n S. C. and Roll Ch. J. Nicholas, and Aſke held the con- 
but Jer man J. e contra; and judgment for the plaintiff, 


rc. If A. be in ececintion at the ſuit of B. and C. a ranger comes 
to the wife of B. in the abſence of B. and profes the wife that if 
B. her huſband <uill diſcharge A. out of execution, that he will pay 


the debt + at fuch a day to 'B. if A. does not pay it before; 


and after 


B. comes Home; and his wife acquaints him with the ſaid aſlump- 
fit, and he agrees thereto, and thereupon diſcharges A. out of 
execution, this is a good aſſumpſit, whereupon B. the huſband 
may have an aciion, though the huſband gave no command or 
authority before to the wite to make the agreement; for the agree- 


C15E.} 


III. If A. _—_— B. an  orterne; to fue cut a latitat again) 


ment thereto after is ſufficient. 25 H. 8. 2 aged. 


Tarau's 


27.8. 


at his ſuit for a debt due to him by J. 5. and to arreſt him, "as B. 
accordingly takes out a latitat, and ſtenus it to 


arreſt him thereupon, upon M. hich 


„ S. and his intent to 


. As. promiſes B. that if he 


* ferbear to arreſt J. 5. he quill pay the debt at a certain time to 

A. whereupon B. forbears to arreſt him, and after A. agrees 
thereto, and brings an action upon the caſe a 
and it ſcems it!! es, though the attorney had no 
authority to take his promiſe before it was made, for the agree - 


upon his promiſe; 


ment thereto after is ſufficient. 
 Jukpax, adjudged upon a demurrer.J 


gainſt J. D. CM. 


Contra between r JUKDaN AND 


(12. If 
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22. If A. diſcourſes with B. about his ſale of land to B. and 5 U 
after B. aſſumes and promiſes 4% C. the wife of A. in conſider atis, 
that ſhe will not hinder the ſnid A. her huſband to levy a fine be him 

of the ſaid lands, 79 pay to C. 10 J. or to gie her @ riding-/uit ; if 

the wife docs not hinder the hutband, but he levies the ſine ac- 
cordinply, the huſband and wife may have an action upon this 
promiſe; for the promiſe is laid in the declaration to be made to 

the wife, for they may join at the election of the huſband. Paſch. 

11 Car. B. R. between FawcETT AND CHILDERS, per curiam ad- 
judged, this being moved in arreſt of judgment. ] "E336 1 
(13. If A. gives goods to B. of the walue of 80 l. out of which he sti. 296. 
faruld pay to U. 201. if B. does not pay the 201. to C. C. may 3 ke 
have an action upon the caſe againſt B. and declare that he was in- * 
debited to him in 20 l. for goods of the value of Bol. are given ts him ſumpſit, for 
ty A. out of which he ſhould pay 201. to C. for when goods of the _ = "_ 
value of 801. are given to B. by agreement between him and A. . - + 
that he ſhould pay 201. to C. this becomes @ debt to C. as if A. de- dane te d- 
liver 201. to B. to pay over to C.—C. may have an action of debt , e 
or account, or an action upon the caſe, upon a promiſe for it againſt the — 
B. Mich. 1651. between STaRKY AND My INE, adjudged per cu- ant promijed 
riam; this moved in arreſt of judgment. Intratur Trin. 165 1. = pate 

- Pay it nite 


Rot. 1701. | - | bim. Ruled 
that aſſump- 


fit does not lie. But Walmſley ſais, that if the plaintiff had given a day for payment of it, it had bren 
a good conſi deration. Cro. E. 35c. pl. 31. Hill. 37 Elz. C. B. Howlct v. Othorn. 


14. A. fold land ts B. at an underdalue, afterwards J. S. the uncle So where 
F A. at A.'s requeſt treated with B. for à re-conveyance to» A. and =" 16g 
promiſed to give B. 50 l. whereupon B. promiſed to re-convey ; J. S8. confuderaticn 
tendered the 501. at the time appointed, but B. refuſed it. A. . * l. 
brought action on the promiſe, which Clench thought was ill; leak, - 3 
becauſe the promiſe was to J. S. and not to A. But Manwood Yards, that 
Ch. B. and Shute, held that it ſhall be zntended the agreement of A. A. will a\- 
though made by J. S. And the count ſets forth that it was ad re- . 19 
quiſitionem of A. and ordered judgment for the plaintiff, niſi, &c. von! if A. 

2 N 1 gh * 18 wi 
Sav. 23. pl. 57. Paſch. 24 Eliz. Sadler v. Paine, =_— 
Jeaſe the ſervant ſhall have che action on the rene, and not B. Arg. 2 Le. 205. pl. 255. Cites it as 
25 Eliz, Crew's caſe. 

15. In conſideration of a marriage betaveen A's fon and B. c dnugh- 0 bs 1 
ter, A. promiſed to give 100 J. fact to his ſon, and B. promiſed to give > 24 ol 
ro J. in money. B. paid the money, but A. did not give the 652. ir 
ſtock. It was adjudged that the action was maintainable by B. the + 44. 
daughter's father. Het. 176. cites it as the caſe of CArRRINAL v. 

Lewis; and the court ſaid they would ſee that record. 

15. Aſſumpſit, whercas the defendant's fon had aſuuited and boot ba 
the plaintiff, of which he complained to a juſtice of peace, and required 
the peace, &c. the father, i confideration the plaintiff would det irs 
complaint againſt his fon, promiſed the plaintitt ut his {or f beep 
the peace againſt the plaintiff aud M. R. the plaintiff*s ſon , and yet ge 
ſaid fin had effaulted and wounded the ſaid W. R. the plaintiff fen, 
whereby he loſt his ſervice. The court held it no good conſidera- 

| 1 on, 
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ations [of Aſfumpfit.) 


tion, becauſe the battery of the ſon is not any ground of actior to 
the father, unleſs he had ſhewed he was his fervant, which he 
hath not done; and therefore it was adjudged for the defendant. 
Cro. E. 849. pl. 3. Mich. 43 & 44 Eliz. B. R. and 881. pl. 13. 
Paſch. 44 Eliz. B. R. Rippon v. Norton. 

16. A /uit being commenced the defendant promiſed the plaintiff” s at- 
forney on the behalf of the plaintigf that he would pay, &c. in conſi- 
deration, &c. Afterwards the plaintiff brought an action upon the 
caſe, and declared ſpecially, as here, and not generally, as of a pro- 
miſe made to himſelf; and held good. And it was ſaid it would 
be good either way. Latch: 206. Trin. 3 Car. Legate's caſe. 

17. A. ſeld a houſe to B. and in confederation thereof B. promiſed to 
In an action brought by A. and C. it was 
adjudged to be no good conſideration to C. Cited by Windham, 
Keb. 64. as 24 Car. 1. the caſe of Evans v. Jampney. 

18. The count was that A. deſired B. to lend C. 40 J. who lent 


it accordingly, and A. repaid to B. the 40 l. ſo lent, and then 4. 


As when in | 


conſidera- 
tion of os. 
given by 
two men, 2 
man atiume; 
to do ſome- 
uing to or 
for them ſe- 
verally, or 


to or for a ſtranger. 


brought an action againſt C. in his exon name for this money; and 

the judge held the action did well lie, as lent by himſelf. Clayt. 

133. pl. 240. before Thorpe J. 1649. Jackſon v. Dickenſon. 
19; Cafe, &c. the plaintiff had delivered the gods of T. S. to the 


defendant, who in conſideration of fo much money paid to him by the plain- 


tiff, promiſed to deliver them to T. S. the right cauner, but did not; 
adjudged, that either the deliverer or the owner might bring the 
action, but they cannot join where the conſideration was not 
joint. Hardr. 321. Hill. 14 & 15 Car. 2. in the exchequer, Bell 
v. Chaplin. | 


But if the cenfiderati:n be ſeveral; as for example, in conſideration of 10 6. faid 


by one, and 103. ty anther, there they mutt ſever in the action. ibid, Y 


Thid. 212. 
ones ſaid, 
e remem- 

bered this 

caſe to be 

& 2d; udeed 


20. If you will marry me 1 will pay your children ſo much. An ac- 
tion being brought by the children was adjudged not maintain- 
able. 2 Lev. 211. cites Hill: 22 & 23 Car. 2. C. B. Novies (or 
Norris) v. Pine, | | 


but Scroggs Ch. I. ſaid he then was, and yet is, againſt the opinion of that judgment; and Jones J 


aid that he never was ſatisfied with 1t. 


2 Jn. 103. S. C. cited Arg. but it was ſaid that judg- 


ment of nil capiat was not entered, and the court here were of opinion that it ought not. 


2 Lov. 270. 
S. C. ad- 
Judeed ac- 
corgingly in 
B. R. and 
ſays that 
error was 
immediately 
brought, and 
that Prin. 


N Ji Car. 2. 


the judg- 
ment wa: af. 
hi med in 
the exche 
quet-cham- 
9322 


21. Aſſumpft, for that the father of his wife was ſeiſed of lands 
ſince deſcended on the defendant as heir, and he father in his life- 
time being abcut to fell 1600 l. worth of timber to raiſe a portion for his 
ſaid daughter, the ſaid defendant promiſed the father, that in conſide- 
raticn he would fyrbear to fell the timber he would pay the ſaid daugh- 
ter logo l. &c. It was moved in arr-it of judgment, that the 
father, and not the ſon-in-law and his wife, ought to have brought 
the action. The court ſaid, it might be another caſe if the mo- 
ney had been to have been paid to a ſtranger ; but there is ſo near a 
relation between father and child, and it is a kind of debt to the 
child to be provided for, ſo that the plaintiff is plainly con- 
cerned; and per tot. cur, judgment tor the plaintiſl. Vent. 318. 

13 | | | Mich⸗ 
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Nich. 29 Car. 2. and 332. Mich. 30 Car. 2. B. R. Dutton v. 


Poole. 


the exchequer, S. C. and judgment affirmed. 

act ion well mai 1 by the plaintitf; 
471. pl. 640. 8. C. 

1. B. R the'S. C. 


for the 
adJorn&tur. 
adjudged tor the olainti itt niſi. 


bead :tit en 


. — F Cem. Rez 
pl 62 8 36. pl. 7 
. 410 — * 3 / 


22 Cuſtom that none ſhall trade in a town beſides perſons free 
f- the gilda-mercatoria there; quære if valid in any place, ex- 
ept e ? but if it is, the action ought to be brou, ght by e 


1 Salk. 204. pl. 2. Paſch. 4 Annæ B. K. Mayor "of Win⸗ 
Wilks. 


& 11! /d, 
ton V. 


Z. 2) What ſhall be faid to be within the Promiſe. 
Promiſed his daughter's huſband that he world give her as 
* good a portion at his death as to any of his children. Dode- 
ridge and Joncs thought that this promiſe ſhall have no retroſpect 
ro what A. had given to any child before the promiſe, but ſhould 
extend only to what he ſhould afterwards give; and Doderidge ſaid 
that to make other conſtruction would be doing violence to the 
words, for then the word (daret) ſhould be taken tor (dediflet.) 
zut Whitlock held that the plaintiff ſhould have according to the 
beſt gift in this cafe, whether the ſame was before or after the 
promiſe, and that the intention is ſuch. Adjornatur. Poph. 383. 
Mich. 2 Car. B. R. Arnold v. Dickſon. | 
2. It one promiſes 79 repoy his ſon's tutor in the univerſity 404 
that he ſhall expend for his fun, and afterwards the ſon dies, the 
father ſhall be obliged to repay the tutor money expende d by him yar 
the ſon's funeral ; per Jones J. to which D oderidge J. agreed ex- 
preſsly. Palm. 560. Prin. 4 Car. B. R. 
; fAſſumpit, in configeration ſhe would put her daughter to be in- 
rufted in needlewsork. The defendant Promised 75 pay for a year's 
6:ord ; and the plaintiff averred that ſhe did put her daughter, Se. 
for three quarters of a year. It was moved in arrett of Judgment, 
that here is a variance between the promiſe and the agreement; 
and that the promiſer might imaging the daughter could not be 
taught 1 in leſs time than a year, But the court held, that if there 
is any variance in the agreement, it 1s for the advantage of the de- 
fendant, (viz.) to pay leſs than he ought; for the meaning of it is, 
that he would pay for her bard not exceeding a year ; and if the 
daughter had been there but a month, and then had dicd or 
run away, the defendant would be chargeable for it within 
this aflumpſit. Sid. 225, pl. 19. Mich. 16 Car. 2, Game v. 
Gunſton. 
4. An agreement was made to pay 2 5. for every quire of paper his 
clerk ſhould copy out ; there can be no apportionment tor odd theets, 
and for that reaſon a judgment was reverled, All. 9. Paſch. 23 


Car. B. R. Necdler v. Gueſt. 


1. 


ry eur. Aae Mich, 16 Car. 2. B, R 
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Ray m. 302. 
Irin. 31 
Car. 2.16 


2 ſo. 102. S. C. in B. R. and the court held the 
to the daug hter, and the may 1elcate 
3 Keb. 786. pl, 3 0 814. 11. 24 
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Lev. 144. 


Key me v. 
Goul tou, 
S. Co ado 
Judged tor 
che plaintiff, 
—— Kc). 
792. El- 49s 
Came y, 
CGuniton, 

S. C. ade 
jornatur.— 
ILid. 802. 
pl. 7. S. C. 
adjudged top 
the plaintitF, 


2 12. 

S. C. and 
judgment 
114yed. 
S. C. cited 
and agreed 
in pl. 19. 
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(Z. 3) Aſſumpſit. Declaration. How the Conſide- 
ration ought to be ſet forth. 


1. C ASE, for that one B. vas indebted to him in 10 l. for work, 
Ke. and died inteſtate, and that defendant adminiſtred, and 
that the defendant did promiſe that if the plaintiff would forbear till 
 Michaelmas, he awould pay him, and ſhews that he did forbear the 
debt, &c. After verdict, it was objected that the conſideration 
was uncertain, becauſe the plaintiff did net ſet forth what ſhovld be 
paid, nor to whom, but generally that the defendant would pay him ; 
and that the conſideration was that parceret indefinitely. Sed non 
allocatur; for it ſhall be intended of the debt, which is the ſub- 
zeta materia; and that it was alleged generally, that he forbore, 
and did not ſhew how. But by Doderidge J. iflue ſhall not be taken 
whether he forbore, or not, but you ſhall ſhew how he ſued you. 
2 Roll. Rep. 488. Hill. 22 Jac. B. R. Gardner's cafe, 

2. Aſſumpſit was, that in confederation that the plaintiff daret diem 
Hlutionis, the defendant ſuper ſe afſumpfit ; and becauſe he doth aer 
fay in facto, that he had given day, it was adjudged that no ſuffi- 
cient conſideration was alleged; but if the conſideration were 
quad cum indebitatus, &c. the lame had been a good conſideration 
without any more; for that implies a conſideration in itſclt. 
Golth. 13. pl. 20. Paſch. 24 Eliz. B. R. Anon. 

3. The count was, that W. the defendant's brother cn his death- 
bed called the defendant, whom he had made his executcr, and deſired 
him to pay the plaintiff's debt in tao months time; and that in conſide- 
ration thereof he promiſed. The court held that there was no good 
conſideration ſet forth; for it is nt ſaid that in conſideration that M. 
made the defendant his executor, &c. 3 Le. 129. pl. 181. Trin. 28 
| Eliz. C. B. Palmer v. Waddington. 

3 Le. 91. 4. The count was, that in conſideration that guedam pars do- 
pl. 131. mi, c. was in decay, and that the plaintiff would repair the ſame, 
1 defendant promiſed to pay, &c. and declared that candem partem 
the S. C. in domus prædictæ reparavit. It was moved that quædam pars do- 
tocidem mus was too general in tlie count, and that he ought to have 
1 ſhewed ſpecially what part in certain, as hall, chamber, &c. Sed 

non allocatur, 2 Le. 53. pl. 72. Mich. 29 Eliz. Merry v. 

Lewis. | | 

5. Aſſumpſit, in conſideration that at the requeſt of the defendant 

| be would deliver as many quarters of malt to J. S. to his uſe as he 

would receive or have before 1} Auguſt, the defendant promiſed to pay 

tales denariorum ſummas, Cc. before the faid 1} day of Auguſt, and 

alleges he delivered ſa many quarters, each of ſuch value. Though he 

doth not promiſe any ſum certain, but tales denariorum ſum- 

mas, without ſaying what, yet it was hcld good; for per Wray, 

when the plaintiff ſhewws the value of every quarter, it is intended 


| be ſhould pay according to the rate. And judgment for the 
| | plan- 
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avith, aut ſaying that he þ had f. rbarn for @ 40 


in the conſideration. 2: Le. 112 
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| dan Cro. E. 149. pl. 18, Mich. 31 & 32 Eliz. B. R. Royle 
v. Bagſhaw. 
6. Aſſumpſit, for that in confederation he by Hi, F ervant had deli- 
wered to the de en ant tuo bills of 300 French crawns, amounting 10 
80 J. to be received at Roan in Normandy to his uſe „ the defend 0 


promiſed to pay him 61 Il. It was moved that there is no corifidera- 
tion; for it appeareth not how he fhall recover them, if he ve denied 
payment, nor that they awere bills made lo tbe plaintiff, nor what bene- 
ft he may have by them. But adjudged in C. B. to be a good con- 
ſideration, and well alleged; and, the court of B. R. held lo too. 
Sed adjornatur. Cro. E. 195, pl. 37. Mich. 31 & 32 Eliz. Per- 
ton v. Hickled. ; | 
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Upon 
moving this 
matter 
again, it 
was aſſigned 
further for 
error, that 
it was not all 
alleged fer 
That the 
MI1TY con- 
tained in 

the bills was 
due, nor to 


<3 5 and that it might be they were bills made to the defendant himſelf, and due to him, and ſo no 
conſideration. And judgment was reverſed. Cro. E. 170. pl. 7. Hill. 32 Eliz. B. R. Penſon v. 


Hickbed, S. C. 4 Le. 99. pl. 203. S. C. adjornatur. 


LE The plaintiff declares, that in conſideration - 
dend tant fhould enjcy ſuch gozds, &c. he awould pay the pa rty 25 


The jury upon non allumpfit found, that he promiſed to pays 1 


| he enjoyed ſuch goods, &c. and it was adjudged for the defend- 


ant, becauſe the plaintiff declared 5 of an * promiſe, and the 
jury found a conditional promiſe. Cro. E. 149. pl. 19. Mich. 31 & 
32 „ B. R. Muſtard v. Hopper. 

The count was, that in confideration the plaintifF 7 ſpeuaret 
the wR ndint pro Solutis ne dabili pruilicli per {pc as unius ſeptimans 
tunc proxime fequentis to pay the Ss to the faid pl: untf mods ſe- 


quent!, VIZ. ONe my evithi eue cb after, and ine ber moety ut 


rhe end of the faid week, and counted that he did forbear by the ſpace 
of a week, It „ iat the con! he eratlo! 1 Was not ſafficient, 
# following, as laut 
in the count. Sed non allocatur; ſor it lh be intended. 1 
was alſo objected, that the declaration is repugnant, by ietth 

forth that the conſideration was the j9rburing for a du. 7 a7 SS 7 


hr e ed to pay within a week. Hed non alls for the week 


T7 Oar 


2 the a ailumplit {hall be conſtrued to be te week after the week 
pl. 149. Trin. 32 Eliz. B. R. 
Brown v. Ordinacre. | 

9. Aſſumpſit, for that the defendant vas poſſefed of divers mo 
cf the plaintiff's, and in conſideration {he plaintiff Th d fervear t. tt: 
4 * the defendant promiſed to deliver them ww.ithiy b months, It was 
taid there was no conſideration; for he does wt /rew what Dos 
they were, and ſo uncertain. But per cur, "ha needs not any 
certainty to be ſhown of them; 5 tor! 5 is not to recover the goods 


in ſpecie, but damages for them. And adjudged for the —_— 
tiff. Cto. E. 387. pl. 10. Paſch. 37 Eliz. Bo KR May ve Ab 
varcz. 


10. J. 8. was indebted to T. the plaintiſf in 100 I. and 77 core 


fideration that T. would abate 10 J. of the debt, and forboar the yo l. 


rehdue till Michaelmas, the defendant pr: onifed to uy the 9. then, 

if F. S. did not; and alleged that he abated the 1o1. and for- 

bore the gol. till Michaelmas. It was demurred, becauſe he did 
Vol.. C6 nct 


Le. 173. 
2 8 
S. C. the 
jud; gment 
was ſtayeds 


does not 
ap Cars 
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Mo. 839. 
pt. 707+ 

S. C. but 
S. P. does 


not appear. 


Codb. 412. 
pl. 498. 

8. C. d- 
Jud ged, that 
Faintiff nil 
capiat per 
bil. 


S. C. cited 
Ray m. Ye 
Arg · 
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nel ſhew how he abated him the 10 l. fe as the court might take cons 
ſance whether it 2vas a ſujnicient diſcharge ; and of that opinion was 
the whole court. Cro. E. 477. pl. 5. Trin. 38 Eliz, B. R. Thorn- 
ton v. Kemp. * 

11. In conſideration the plaintiff would relinquiſh ſuch a ſuit 
the defendant promiſed, &c. After judgment for the plaintift, 
it was aſſigned for error, that the plaintiff ought to have averred 
that the action which he vas ts diſcharge was acTiauuble, which not 
being done was held to be error, and the judgment reverſed in the 
exchequer chamber. Cro. E. 56x. pl. 18. Paſch, 39 Eliz. Roſs 
v. Moor. 

12. Aſſumpſit, in corfederation he avould permit the defendant to eu- 
fey ſch lands for a year, he promiſed to give the plaintiff 10 J. for that 
veer and alleges in fact that the defendant enjoyed it by his per- 
miſſion; but becauſe it was net fhewed what right or title he had th 
the land ts licence the defendant to enjoy it, it was holden there was 
no good conſideration or cauſe of action, Cro. E. pl. 28. Mich. 
43 & 44 Eliz. C. B. Clerk v. Palladie. 

13. Aflumpiit againſt an executor, for that his teſtator avas in- 
debted 331. ts the plaintiff, and in conſideration the plaintiff would far- 
bear to fue him til he the defendant fhould get execution upsn ſuch u 


judgment, he promiſed to pay the money upon reque/t, It was ob- 


jected, that it did nt appear the teffator was indebted, or that the de- 


fendant had afjcts, But adjudged that the action is grounded upon 


the promite of the defendant, and it ſhall be intended that he was 
indebted, otherwiſe the executor would not promiſe, Cro. J. 
593. pl. 14. Mich. 18 Jac. B. R. Davis v. Warner. 

14. The defendant promiſed te give the plaintiff 40 l. to cure hin: 
of the pox ; however, he promiſed to give him 10 J. for his endende 
ts cure him. And in an action brought for this 101. the plaintiff 
fet forth that he endeavoured tu cure him, but alleged ns place where, 
Upon a traverſe to the endeavour, and iflue joined, the plaintitt 
had a verdict z but the judgment was arreſted, 2 Roll. Rep. 
312. Paſch. 21 Jac. B. R. Paine v. College. | 

15. The plaintiff declared upon a promiſe te pay him ſuch ftes as 
ſheuld be due to him as his attorney in the proſecuting a ſuit for him in 


C. B. and ſuch monev as he ſhould lay out in foliciting a ſuit for 


him in chancery. Upon non aſſumpſit pleaded, the plaintiff had 
a verdict, and upon error brought the error athgned was, that 
the plaintiff did 297 bea particularly what furs of money he had. 
laid out for the defendant, nor to whom paid, But adjudged that it 
was not neceſſary fo to do; and that if he ſhould bring any other 
action for his fees, or money laid out, the defendant might 
plead this recovery in bar. Sty. 428. Trin. 1654. Banks v. 
oo 
16. A. and B. agreed to rn a herſe-race, and the winner to have 
of the other 2001. The count was, evhereas the plaintiff had pro- 
miſed to perform on his part, the defendant had promiſed to perform on 
is. This was adjudged to be good, and ſufficiently certain. 
Thard. 103. Paſch. 1657. in the exchequer, Ernely v. Falk- 
land (Ld). IR : 
17. In 


Actions [of Aſſumpſit.] 


7. In conſideration the plaintiff would forbear te take his courſe 
r the monies the defendant. promiſed that he would pay them, it was 
objected that the words are uncertafn, and that he ſhould have 
ſaid (his courſe in law), and not generally (his courte.) But Roll 
Ch. J. held the conſideration certainly enough ſet forth, though 
the Latin be not very proper; and judgment for the plaintilt, 
niſl, &c. Sty. 264. Paſch. 1651. King v. Weeden. 
138. Aſſumpſit, for that the plaintiff and H. were bargaining for 
an horſe, and the defendant promiſed that if they agreed on the price he 
avould pay the money, and that he agreed for ſo much, but detend- 
ant has not paid it. It was aſſigned for error, that here was no 
conſideration; for it is not that he ſhould ſell or deliver the horſe, 
fo the plaintiff hath no loſs, nor the defendant any benefit; but 
judgment was athrmed ; for it thall be z2tended after a verdif?, that 
1 pan this promiſe the Þorſe was delivered ; and that the promile was 
the inducement thereto. 1 Lev. 103. Paſch. 15 Car. 2. B. R. 
Folter v. Ilolyman. | 
12. In afſumptiit the plaintiF declared, that in conſideration 
that he had dine the defendant multum & grutiſſimum ſervitium, he 
promiſed to pay the plaintiff 101. and allo in confideration that 
he had done him multa deiii, he promiled, &c. It was moved 
in arreſt of judgment, that neither of thete conſiderations were 
ſuſkcicnt, eſpecially the lait, becauſe there ovght to have been ſome 
fervice particularly expreſſed. And the court for that reafon held it 
merely void, and judgment quod querens nil capiat, &c. Vent. 
27. Paſch. 21 Car. 2. B. R. Moor v. Lewis. | 
20. Atlumpſit, for that the defendant promiſed to give him fo 
nuch pro opere ſus fafts. It was moved in arreſt of judgment, that 
here is nothing to found an aſſumpſit upon; for (opus factum) 
may be any neighbourly kindneſs, and fo the declaration too ge- 
neral; but adjudged that it i He ſame as pro labore fir, which hath 
been held good, and being after a werdif?, it ſhall be intended that 
Juch labour as implied a confideration was given in evidence. Sid. 425. 


pl. 9. Mich. 21 Car. 2. Ruſſel v. Collins, 


T 
pl. 87 8 
adjornatur, 
——— Ibid, 
627. pl. 106. 
S. C. and 
judgment 
alfftmed. 


Moor, S. 6. 
and judg- 
nent ſtaid. 
See 
2 Keb. 488. 
pl. 32. and 
507. pl. 32, 
S. Co 


Mod. 8. 

pl. 26. 3. 
adj udged for 
the plaintiff. 
— Vent. 44. 
Ruſhden v. 
Collins, 

S. C. ad- 
judged ac- 
cordingly.— 
2 Keb. 552, 


adjudged for the plaintiff. And the court ſaid dllis is not Ike to the words fre multis bengeclis, which 


has been ruled ill and uncertain. 


21. In action againſt an heir on the band of his anceſtor, ſetting 
forth, that the defendant, in conſuleration the plaintiff would forbear 
7o ſue for ſuch a time, promiſed io pay him ; the plaintiff ought to 
Hero that the auceſtor was beund, or otherwiſe he cannot have judg- 
ment; and it ſhall not be intended after a verdict. Vent. 159. 
Mich. 23 Car. 2. B. R. Barber v. Fox. 

22. Caſe, &c. for that the aint, pretended a title to certain 
goods in the poIſelren of S. P. and claimed thein 19 be his eaun, and in- 
tending to remove them, the defendant, in confideration that the plalu- 
tf would ſuffer them to continue there, promiſed te foe them forth 
camiug, and not imbezzled, &c. It was objected that here was 
no good confideration, becaute the plaintiff did 9 /et forth any 
P:eperty in the goods, but only that he pretended to, and claimed, 
them as his own, Sed non ailocatur ; for after a verdict it ſhall 


E ; be 


2 Sand. 136. 
S. C. ac- 
Cordingly. 
See tit. 


pl. 13. and 
the notes 
the e. 
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be intended that he proved that they were his own. Vent. 211. 
Paſch. 24 Car. 2. B. R. Evans's caſe. 
Skin. 409. 23. In aſſumpſit, the error aſſigned was, that it was pro gpere 
pl. 4- Heb- , [abore, qwithout ſhewing what. Sed non allocatur; for it is 


berty.Cort- : e 
hoep, S. C. Enough to ſhew that it was upon a ſimple contract upon which 


Exception this aſſumpſit can ariſe; and the court will not intend it to be an 


was over- illegal conſideration. 12 Mod. 50. Hill. 5 W. & M. Hibbord 


ruled; for 

opere * and Coulthrop. 

labore is a 

matter which is not debt founded upon a ſpecialty, 
firmed, 


Carth, 276. S. C. and judgment af- 


L 342 J (Z. 4) Declaration in Indebitatus Aſſumpſit. Not 
laying how much for each, or for what. 
Noy.r46.in 1. TN caſe on an indebitatus exiſtit of an aſſumpſit, the plain- 


S. C. ſays tiff demurred becauſe it was nt fbean how, and for what 
it was ad- 


Judged in hinge be Tas indebted, And the court were clearly of opinion 


Mich. 7 againſt the plaintiff without argument. Noy 146. Hill. 5 Jac. 
152 B. R. Tyrwhite v. Kinaſton. | 
VERST v. | 
Ixe Ax, that he ought to ſhew how he became indebted, viz. for merchandizes, or for ready money» 
An t to pay a ſum re diver fis mereiminiis wenditis, is good, without mentioning the particu- 
ler ware in the declaration; b: an indevitatus affumpſit is ust good, without ſome general or ſpecial con- 
federation mentioned in the declaration. Jenks 196. pl. 3. | | 
Error on a judgment in indebitatus aſſumpſit for ſo much money due nd unpaid, and reverſed, be- 
cauſe not jaid upon what account. Show, 347. Paſch. 4 W. & M. Porter v. James. S. P. For 
it it is for rent, er by /pecio/ty, er by record, a general aſiumpſit lies not. But if it had been, that being 
indebted for divers qvares d, or the like contract, it had been well enough. Cro. J. 206. pl. 2. 
Paſch. 6 Jac. B. R. affi med in error in cam. ſcacc. Woodford v. Deacon.—The difference is, where 
it is che ground of the 057i5n, and where it is cy inducement te the action. In the laſt caſe it is goof 
without ſhewing how. Cro. J. 548. Auſtin v. Bewlty. ſenk. 330. pl. 59. S. C. Cro. |. 
213. Buckingham v. Cofterdize, ——Cro. J. 642. Mayor v. Harte. | 


Yelv. 175. 2. Aſſumpſit, for that he was indebted in 40 l. for diverſe ſums e 
- a 2 money io him lent, and for divers wares befcre had, and for certain 
not appear. ſts of money to A. ad inſtautiam defendentis paid for the debt 4 the 
defendant, he promiſed to pay, &c. It was moved that it not being 
un how much he was indebted for each cauſe, is too general. Sed 
non allocatur; for that is not material, it being that he was in- 
debted ſo much in toto. Cro. J. 245. pl. 3. Trin. 8 Jac. B. R. 

Rooke v. Rooke. | 
Jenk. 292. 3. Aſſumpſit fer that the defendant was indebted to the plaintiff in 


| 3 = 9 Jace 30 J. the defendant, in conſideration that the plaintiff had given day 1 


judged for the defendant for 6 weeks, did aſſume to pay, &c. this is a good de- 

hs 5 5 — claration, without ſhewing for what the defendant was indebted ; for 

in error, the debt is not in queſtion. But where the debt in itſelf is the only 
confideration of the promiſe, it muft appear to the court; but here 
the ferbearance makes the conſideration, and the debt is allowed in 
the promiſe being actual, and alſo found by implication in 
the verdict. Hob. 18. pl. 32. Mich. 9 Jac. Woollaſton v. 
Webb. | 

Hob. 38. 4. A. and B. account together for rechonings between them, B. is 


9 Jate Found indebted 100 l. to A. and n this B. aſſumes to pay it to 7 
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at. a certain day, and does not pay it; upon this A. brings an aſ- Briaftey v. 


ſumpſit. The defendant pleads non afſumpfit. It is found for the ha 
| N gt 


plaintiff; he has judgment, and affirmed in error; for the account error af— 
confeſſes the debt, and the verdict alto proves it. Jenk. 297. tigned was, 

| | | becauſe it 
P * 50. 


was not 
fron for what the mency uin the ſaid account was due, whether for money received or lent, or for wares 
"bought and ſuld. | 
Aſſumpſit, for that upon infimul computaverunt, the d. fendant Twas fund indebted to the Plaintiff in2ol. 
and in conſideration thereof promiſed 19 pay, &c. without ſpecifying the particlar matter, and cauſes. Per 
tot. cur. in regard the account may be for divers matters and cauſes, and ſeveral matters may be in- 
cluded therein which in pede compoti are reduced to a certain ſum, It is a ſufficient ground to maintain 
aſſumpſit thereupon ; and judgment for the plaintiff. Cro. C. 116. pl. 9. Trin. 4 Car. B. R. Homes 
v. Savil. Het. 106. Trin. 4 Car. Holms v. Chenie, S. C. adjornatur. Ibid. 113. S. C. ad- 
judged for the plaintiff. _— Litt. Rep. 14%. S. C. but adjornatur to ſearch precedents. Palin, 
441, 442. Trin. 2 Car. Goodwin v. Willoughby, S. P. Lat. 141, 142. S. C. & S. P. 


Poph. 177. S. C. & S. P. Noy vl. S. C. & S. P. 


5. Debt will not lie upon a general indeb. aff. without fbewing 
the particulars, by reaſon of the inconvenience which might fol- 
low by forcing the defendant to be ready to give anſwer to the 
plaintiff to the generality, and therefore the action ſhould be ſpe- 
cial for the particular things. Godb. 186. pl. 268. Palch. 19 
| Jac. C. B. Gray's-Inn-Bakers 7, Occould. 

6. Aſſumpſit, for that the defendant, in conſideration he was 
indebted to the plaintiff in 101. for agi/tment of beaſts, and for 
zvheat and ther wares by him had and received, promiled to pay, &c. 
After judgment for the plaintiff it was aſſigned for error, that 220 
certain cauſe was aſſigned of the debt; but judgment was affirmed; 
for though it be not ſuſſicient to ſay generally that he was indebted, 
becauſe it might be for rents upon leafes, or debts upon ſpecial- 


ties, yet this is certain enough; for as well the wares as the 


paſturing and wheat are perſonal things, for which aſſumpſit may 
lie, and may he turned into damages, and requires not ſo much 
certainty as if it were an aCtion of debt upon the very contract. 
Hob. 5. Trin. 10 Jac, in the exchequer-chamber, Gardiner v. 


Bellingham, 
pl. 2. Paſch. 16 Car. 2. B. R. Cooke 


7. Aſſumpſit, for that J. S. being indebted to the plaintiff, for which 
be purpoſed to ſue him. The defengant in conſideration he would forbear 
fer a reaſonable time, promiſed to pay the debt if. J. S. did not; here, 
though it is 2. ſbewwed how J. S. came to be indevted to the plaintiff, nor 
what certain time he did forbear, yet the declaration was good; for 
by requeſting forbearance he took ſpecial notice of the debt what 
it was, and the court ſhall determine what is a reaſonable time, 
and the plaintiff having forbore 8 years is a reaſonable time and 
judgment for the plaintiff. 3 Bulſt. 206. Trin. 14 Jac. Lingen 
v. Broughton. 


would forbear a reaſonable time, and judgment accordingly for the plaintiff. 
2. C. adjudged for the plaintiff. | 


8. Caſe, for that B. indebitatus fuit to him in ſo much, and he 
had arreſted B. and in conſideration the plaintiff at C.'s requeſt 
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Roll. Rep. 


24. pl. 1. 
Bellinger v. 
Gardiner, 
S8. C. and 
judgment 
athrmed per 
omnes. But 
Tanfield ſaid 
that it the 
declaration 
had been 
pro diver/is 
aliis rebus, 
he thought 
it would not 
be good. — 
See Sid, 182. 


v. Samburne, 


Roll. Rep: 
379. pl. 38. 
S. C. Tho 
action was 
brought 
againſt exe- 
cutor for a 
debt due 
from his 
teſtator, 
and he pro- 
miſled Pays 
ment if 
plaintiff 


Mo. 853. Pl. 1167, 


Cro. J. 396. 


pl. 2. 
Therne v. 


would diſcontinue this ſuit, he would pay the debt; but did net Fuller, S. C. 


Ee 3 


ſhew & S. P. 
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ation [of Aſſumpſit.] 


azreed by ſhea the cauſe of the debt. Coke Ch. J. thought it well enough in 
ali the juf- "this caſe, becauſe the action is grounded on a collateral prom: 755 anck 


ti ces, de- 


cauie the the indeb. exiſtit 13 au 1mducement only; quod fuit conceſſum per 


debt ie cel- Crooke. Roll. Rep. 379. pl. 37. Paſch. 14 Jac. B. R. Thorne 


Jateral! 15 due Y, F uller. 
by Noch er, 


though it is true that againit the party himſelf an aſſumpſit hies not upon 2 general allegation, quod Int - 
deb. AZ flum fit, without thewing ho * chow oor indebted, viz. tor Waäres old, Or mei. ey 12 255 or luch 


good cauſe. . 337. 1. 8 8. C. 4 8. . 


o. In aſſumpſit, for 2 the be it was indebted to him in 201. 
in conſideration wwheresf he promiſed to pay, & c. After verdict and 
judgment for the plaintiff it was 3 niſi, &c. becauſe e 
cauſe of the debt and Heul were nt ſleaun; but it was urged 
that it might be otherwiſe if the iſe had been to pay on a 
certain day; for thereby it is agreed that there is ſuch a debt, 
and the certainty of the day of payment is conſideration ſufficient ; 
to which diverſity Chamberlaine agreed. -Palm. 71. Paſch. 19 
Jar. B. R. Barker v. Barker. 

10. Aſſumpſit, for that the defendant was indebted 1% Fim 48 
& fic indebitatus exiſtens in confideratione inde aſſumpfit ſelxere bo 
requeſt, The plaintiff did net hex for what cauſe ho was indebted, 
ſo as the defendant knew not what to antwer, and therefore 
the declaration was holden not good, and it 1s not a promiſe in 
conſideration of forbearance, or a ſpecial promiſe, Adjudged 
for the defendant. Cro. J. 642. pl. 1. Mich. 20 Jac. B. R. 

Mayor v. Harre. 

L 344 J 11. Aſſumpſit. Quad cum indebitatus fuit to him in 15, 1. in con- 
ſideration ef the defendant promiſed to pay it; it was moved 
that this general indeb. aff, is not good without fheaing for what 
cauſe; and it was agreed on the other ſide that the declaration 
had not been good if the defendant had demurred to it; but 
having pleaded non 2fſumpſit, and found againſt him, it ſhall be in- 
tended that he aſſumed for ſuch a debt as lies in aſſunipſit. But many 
precedents being alleged on both ſides, it was ordered that they 
be ſearched; and mean time curia adviſare vult. Cro. C. 6, 
pl. 2. Paſch. 1 Car. C. B. Holme v. Lucas. 

12. Aſh emplit, for that in conſideration the defendant was n= 
debted to him in 75.1. he promiſed t pay it, Reſolved the declaration 
was not good, en he doth not ' ſhe any cauſe of the debt, viz. 
by bend cr otherwiſe ; and though it be found againſt the defend- 
ant upon wr yet the declaration being ill, the verdict 
doth not help it. Adjudged for the defendant, Cro. OC. 31. pl. 2. 
Paſch. 2 Car. C8. Volter v. Smith. 

* tg. 13. If one prom 'fes to pay a debt in conſidleration of th de bt only, 

Mich. 3 there {be partic ular cauſe of the debt muſt be fhewn ; but other- 

1 wiſe it is, if the Pau iff declares that the defendant indebitatus af- 

tens to be ſumpſit ſelvere, in confederation of forbearance of ſuit or payment, 

>. C. there the particular debt need not be ſhewn, but it is good. Arg. 
And this diſference was agreed by Germin, and he cited * For- 

TER AND Contre's cas. Adjudged that indebitatus afſumpſit 

lolycre in conſideration of lorbcarance, is good; for * 

cb. 


Attions [of Aſſumpſit.] 


debt is only inducement, and the ground of the action is the for- 
bearance. Palm. 561. Trin. 4 Car. B. K. 

14. Afſumplit, &c. for that the defendant 1was indebted to him in 
20 J. profpraemis on a policy of aſſurance, &c. and upon a demurrer 
to the declaration it was objected, that the plaintiff ought to he 
a certain conſideration what the premium was, or how it became due. 
Sed non allocatur ; for it is as good as an indebitatus aſſumpſit 
pro quodam ſalario, which has been adjudged good. 2 Lev. 
453. 27 Car. 2. B. K. Fowk v. Pintack. 


(Z. 5) Declaration in Indebitatus Aſſumpſit. Too 


general, &c. 


"os B Being indebted to the plaintiff in 321. and arreſted C. the 
* defendant in conſideration that the plaintiff at his requeſt ad- 

tune & ibidem, would defeft from further proſecuting the ſuit againſt B. 
 anedawould remit to him his coſts, promiſed to pay that ſum at Michaelmas 


next, or then to give ſecurity to pay the ſame in 6 months, and the 


plaintiff had forborn to proſecute, and the defendant had not 
paid it nor given ſecurity z exceptions taken to the declaration 
becauſe the conſideration, a/ſenfet & contentus fuit to forbear, is no 
ſuihcient conſidergtion, for he may forbear one day and profe- 
cute the next, fed non allocatur ; for 2? i. an abſolute forbearance 
of proſecution that is implied in the words... It was adjudged for the 
plaintiff, and that judgment affirmed, Cro. J. 396. pl. 2. Paſch. 
14 Jac. B. R. Thorne v. Fuller, 

2. Caſe for that the defendant avas taken in execution upon à ca. 
ſa. de debito & damnis unde convictus fuiſſet, and promiſed the 
Plaintiff that if he would conſent that the ſheriff ſhauld let him go et 
large he would pay, &c. and ſhews that he conſented, &c. It was 
objected that the declaration did nt fheww in what court or in what 
ation the convictian was ; for it might be in ſuch a court, or ac- 
tion where a ca. ſa, would not lie, But adjudged for the plaintiff; 
for by Doderidge, it is the con/ent to leg him go at large which 15 
the confideraticn of this action, aud the conviction is only an in- 
ducement to it; and Whitlock J. taid there was difference be- 
tween debt and action on the caſe, 2 Roll. Rep. 495. Hill. 22 
Jac. B. R. Cole v. Routh, | 

3. Indebitatus afſumpſit pro diverſts rebus & mercimonits. Ad- 
judged that (rebus) is well enough. Jud” pro quer. Freem, 
Rep. 357. pl. 451. Mich. 1673. Okington v. Tompſon. 

4. Indeb. aſſumpſit for phy/tc, wares, &c. provided and delivered 
for the daughter of the defendant, and at his requeſt. It was moved 
in arreſt of judgment that this was a collateral promiſe and ſo no 
debt, and conſequently the declaration ſhould be ſpecial; but ad- 
judged well enough, the phyſic being provided and delivered Vr 
and net to the daughter, which after verdict ſhall be intended to be 
delivered to the father for his daughter. Raym. 67. Hill. 14 & 15 


Car. 2. B. R. Stonchouſe v. Bodville. | 
| Cc4 | 5. Indeb. 
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The repor= F. Indeb. aſſ. yer tithes ⁊tiibeut ſbeaving a ſpecial contract was held 


l good after di becauſe the jury have found it, and a ſpecial con- 


declaration tract ſhall be intended. Sid. 223. pl. 11. Mich. 16 Car. 2. B. R. 


— for Wright. v. Berle. 
tithes Jy 
with ſaying deliberat' or ſold, and yet it was held good, as indebitatus pro equo; for (pro) implies a 
ſale, Idid. | | 


S.P.admit= 6, In action on the cafe on aſſumpſit a general indevitatus is not 
e we 3* good; as here it was laid for 201. in conſideration de confimili ſum- 
Gardiner v. inn antehinc debit. & inſolut” &c. and verdict for the plaintiff; but 
Bellingham. judgment arreſted, becauſe the declaration fhews 1:5t hoxw it was 
due, and it might be by ſpecialty. And then caſe lies not. 
Sid. 182, Paſch. 16 Car. 2. B. R. Cook v. Samburn. 
Indeb. aff, 7. Indebitatus for goode had from plaintiff, avithout ſaying ſold, 
— 1 and that moved for exception, but over- ruled; for per Holt it 
4 & del. would lie for rent or bond. 12 Med, 308. Mich. 11 W. 3. 


Berat. Lev. Moiſy's caſe. 
141. Mich. | 
16 Car. Zo. B. R. Wright V. Beale. 5 * 


8, Plaintiff declared for goods and merchandizes to the defendant 
per eundem the plaintiff before that time ſold and delivered, &c. and 
did ut ſay the gecdt of the plaintiff. But the court was of opinion 
that the word indebitatus did neceſſarily import that they were the 
goods of the plaintiff, Arg. 10 Mod. 331. cites Trin. 12 Ann. 
B. R. Hicks & Cockum. | | 

9. Plaintiff counted that the defendant was indebted to him 10 l. 
for the uſe of a ceach-horſe of the plaintiff 's, delivered by him to the de- 
fendant. It was objected that this delivery did not neceſſarily im- 
port a debt; for poſſibly the defendant might be to pay nothing 
for the uſe of him; but the court were of opinion, that ſuch a de- 
livery muſt be intended as did create a debt. Arg, 10 Mod. 331. 


Cites it as Trin. 1 Geo, Athorpe v. Jones. 
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(Z. 6) Declaration in Indebitatus Aſſumpſit for x. 2} 
Money received to the Plaintiff's Uſe. 


1. A>ſumpſit in conſideraticn the defendant had received 241. of Roll. Rep. 


ſeveral perſons to the plaintiff's uſe, he promiſed to pay it on ſuch a 39 e 11. 


day; it was moved in arreſt of judgment that the declaration was eee 


ill, becauſe it is not expreſly alleged of what perſons he received the ee v. 
d. Vaughan 


money; but adjudged good becauſe it is a conſideration executed, *57 


and ſo not traverſable. Moor. 854. pl. 1198. Trin. 14 Jac. S. P. accor- 


| Coke and 


Haughton ; and judgment for the plaintiff, 


2. Indeb. aſl. declared for 501. received of the plaintiff by the 2 Keb. 615, 
hands of one T. B. by the appointment and to the uſe of the defendant. SY __ 
And becauſe it might be money lent which defendant received to ment af 
his own uſe, though he was to make good the value to the plain- firmed, 
tiff, the court will preſume (it being after verdict) that it appeared 
ſo to the jury at the trial. Mod. 42. Hill. 21 & 22 Car. 2. B. R. 
Noſworthy v. Wildman. | 

3. Indeb. aff. was brought by the aſſignee of commiſſioners of bank-= 
rupts of one L. for money received to the plaintiff's uſe, It was held 
on the trial that the declaration ought to be ſpecial, it having been 
received to the bankrupt's uſe. 2 Show. 238. pl. 236. Mich. 34 
Car. 2, B. R. Middleton v. Whitehead. 
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Actions [of Aſſumpſit.] 


(Z. 7) Declaration in Aſſumpſit. Quantum Merutt. 


"A A Promiſed to pay for his board fo much as ſhould be rea- 

* ſonable, The plaintiff alleged a demand, but not of any 
ſum certain, nor gave any notice, yet it was good enough. Roll. 
Rep. 286. in pl. 2. cited as adjudged in B. R. Murrey v. Eglifton. 

2. One who profeſſed phytick and chirurgery brought an action 
upon the caſe, and declared upon a promiſe of the defendant to 
give him tantum quantum mereret for his labour and counſel in 
and about the curing , him of a fiſtula, and ſet forth the particulars 
h:xv and in what manner, and when he cured him of it, and that he 
deſerved 100 I. It was adjudged that the declaration that meruit 

oc J. was good, and the action did well lie for it, Cro. J. pl. 4. 
Paſch. 13 Jac. B. R. Shepherd v. Edwards, 

3. In caſe the plaintiff counted ha? at the reque/t 5f the defendant 
he had, &c. and the defendant promiſed e pay him for them quantunt 
ea b5na ſeparalia valerent, and averred that they were all worth 2 
much, &c. without ſhewing the value f each particular parcel; and 
held well enough, becauſe damages only are to be recovered in 
this action; but per Doderidge, it would be otherwiſe in detinue. 
2 Roll. Rep. 96. Trin. 17 Jac. B. R. Sir John Sanders's caſe. 

4. Alſo the plaintiff /hexwed that among other things he made - 
the defendant a cloak lined with velvet, but did rt fheaw of what fluff 
the claab was, viz. whether a cloth cloke, or velvet, or ſilk, &c. 
for it might be a paper cloke; fed non allocatur. 2 Roll. Rep. 
99. Trin. 17 Jac. B. R. Sir John Sanders's caſe. | 

5. Aſſumpſit for that plarntif was pyſe ſod of lands in M. for di- 
verſe years, of the leaſe of J. S. and that there awas a communication 
betawixt A. and W. the defendant for his eflate and intereſt, W. in 
conſideration the plaintiff would procure the ſaid J. S. to licence A. ta 
aſſign his leaſe and intereſt to him promiſed ts pay all his charges, ants 
fo much as he deferved for the obtaining theresf, nt exceeding 44 5. 
and alleged that he procured J. S. to grant the licence, and that he 
deſerved 20s. It was objected that the promiſe was uncertain, to 

ay quantum meruit, for it cannot appear what he deſerved ; but 
the court held it good and certain enough, and he ſhall make a 
demand what he deſerved, and if he demands too much, the jur 
ſhall abridge it according to their diſcretion. Adjudged in C. B. 
and judgment aſſirmed. Cro. J. 618. pl. 3. Mich. 19 Jac. B. R. 
Hall v. Walland. | ; 

6. Cafe for that the defendant being a coachinan, did by careleſs 

driving his coach break a pipe of wuine of the plaintiffs which lay in the 
rect, ſo that much awine run out and was loft, and the defendant being 
arreſted for it promiſed that if he wwould forbear to fue him he wauld pay 
him as much as he ꝛuas damnified ; it-was moved in arrett of judg- 
ment, becauſe the plaintiff had not averred how much the awine was 
20h which was ſpilt, and fo he could not tell what ſatisfaction to 
make, ncither did he allege that he required the defendant to make 
fatisfaction z but per Glyn Ch. J. both parties ſaw the wine, _ 
f 10 
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the defendant 1s bound to take notice of the damage without be- 
ing given by the plaintiſt, and the jury have made it certain, 
And judgment for the plaintiff. Sty. 458. Irin. 1655. Fowke 
v. Preſcot. | 

7. Aſſumpſit, fer that the plaintiff, at the defendant's requeſt, had S. C. cited 
mended ſuch a boat, Rnd divers other beats for him, he promiſed to pay 
him for his labour and charges tantum quantum meruit; and averred 
that he deſerved 301. It was moved in arreſt of judgment, he- 
cauſe he alleged that he amended divers boats, and ſhews nt what ; 
ſo that by ſuch uncertainty the defendant could not know how 
much to pay. But reſolved that the defendant might take notice 
himſelf how many boats he defired to have repaired, Cro. C. 
573. pl. 14. Hill. 13 Car. B. R. Canway v. Aldwyn. 


97 ICs 


8. A quantum meruit ſetting forth that he had provided diverſa 2 Keb. 81. 


weſtimenta Soimmnid moterialiaadinde /[pectant” was held good withour pl. — 
2J Ar. 2. 


ſhewing the certainty of the things provided, for which he de- . 
mands recompence. 2 Saund. 373. Trin. 22 Car. 2. Tate v. judged for 
Lewen. the plaintiff, 
9. Quantum meruit for wares ſold, alleging notice 7 the value, 
but did n ſay where, to which the defendant demurred and per 
cur. the notice is not traverſable, ſor he that buyeth muſt know 
the value, and may tender fo much as he thinks it is, and to 
go on for the reſt; and judgment for the plaintiff in two 
cauſes. 3 Keb. 610. pl. 63. Hill. 27 & 28 Car. 2. B. R. Lomax 
v. Boyl. | | | 
10. Aſſumpſit, for that in confederation he had found the defend- 12 Mod. 
ant ſufficient meat, drink, & c. for divers months laſt paſt, he pro- 434+ S. c. 
miſed ta pay Lim as much as he di ſe rde, &c. It was moved in arreſt 8 
of judgment, that the declaration was thort and uncertain as fe the aw ver. 
time or number of minths ; but adjudged that the uncertainty as to ict. And 
the time can do no more hurt than the uncertainty as to thethings, Tent 
which has been often adjudged not to vitiate z and that it is ſuth- plaintiff. 
cient to aver how much he deſerved. 2 Salk. 557. pl. 1. Mich. 
12 W. 3. B. R. Snow v. Fircbrafs. 
11. When a quantum meruit and indebitatus is brought for the 
fame thing, you mult aver the ſame perſon to be different per- 
ſons, and multiply that fame perſon as often as you multiply your 


declaration; per Holt Ch. J. 7 Mod. 149. Hill. 1 Ann, B. R. 
Hart v. Long field. | 


Arg. Raym, 
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(Z. 8) Aſſumpſit. Declaration. Averment of Perform- 
ance of the Conſideration. 1 


1. S. the plaintiff counted that A. ors indebted to Bim in 303 /. 
3 * and that B. the defendant, in confederation that J. S. awoult 
take B's exon. band without furety, and not ſue it till Michauclmat, and 
ferbear the money in the mean time, promiſed is pay tt. After verdict an 
exception was taken, that the conſideration was not alleged to be per- 


fermed on the plaintif”s part; and the court being of that opinion 


judgment was ſtaid. Dal. 94. pl. 17. 15 Eliz. Rogers v. 
Duow. | | 
Aﬀamy Gt, 2. When in a declaration in an action on the caſe, t2v9 or ore 


Fr tar 47 : » 3 
Jing arte. Conſiderations: are laid, and are nat c:llateril, but purſuant; 4 7 1 


r:z te pat owe you 100 l. and 1 fay, that in confederation that 1 ove you 100 I. 
i. pe "0 and in confuleration that you ſhall give me 10 l. I promiſe to pay ut 
el given Jen the ſuid 100 l. which I ave you ; if you bring an action upon 
j++ tis 2p- the cafe againſt me for the 1001. and lay in your declaration both 


Fe conſiderations, although you do not pay me the 10 J. yet the action lieth. 


the Coroner 


"tad ade. But where the conſiderations are not purſuant, but merely collateral, 


:24er ner ts and do not depend the one upon the other; as in confederation that 
„ you are of my council, and you ſhall ride wwith me to York, I promiſe 0 
in n; 7 5 * . . 7 
rens the give you 100 J. there both confiderations vught to be performed, or 
Fe bad otherwiſe the action doth not lie. 2 Jg. 72. in pl. 96. cited Arg. 
10 Saf A. by Egerton ſolicitor-gencral, as a ditterence taken by the juſtices in 
tor good. 19 Eliz. 
chat if be | 0 ö 
evenld permit the defendant to tale the benefit of that cullatory, be waiid pay te the plaintiff 400 l. ard 
everred that be fermitied the defendant to take the benefit of that outl1wery, Ke. It was moved in ar- 
reit of judgment, that the plaintiff had awerred the performance only of one confederation, whereas two 


ace ſet forth. But adjudged that the anti not to ſue amounted ty a promiſe not to ſue, and fo nos 
peceilary to aver the performance, it being only promife againſt pramiſe. Lex. 20. Hill. 52 & 13 Car. 
2 B. R. Bennet v. Altell. 


3. Aſſumpſit, for that the defendant was pafec of & leaſe for 
gears, the reverſicn t9 the queen, in conſideration of 101. by the plain= 
tiff to him in hand paid, and 10 l. to be paid to him upon the procuring 
cf a new leaſe, the defendant promiſed io ſurrender his leaſe, and pro- 
cure a new leaſe to the plaintiff before ſuch a time. It was moved in 
arreſt of judgment, becauſc he doth nt ſay he avas ready to pay the 
ether 10 l. at the time. Sed non allocatur; for the defendant was 
to procure the leaſe firſt. And the plaintiff had judgment. Cro. 
E. 249. pl. 12. Mich. 33 & 34 Eliz. B. R. Lacy v. Lacy. 

4. Aſſumpſit, for that the defendant was indebted to him in 10 l. 
and promiſed if the plaintiff would forbear him one aveek he awould pay 
it,; and ſaith he did ferbear him one week, but doth not ſay for one 
week following. This was aſſigned for error. Sed non allocatur, 
for 1t cannot be otherwiſe intended ; and the judgment was af- 
firmed. Cro. E. 272. pl. 3. Hill. 34 Eliz. in the exchequer, Te- 
Nancy v. Brown, | A 


5. Aſſump- 


actions [of Aſumpſit.] 


50 Aſſumpſit, for that M. leſſee for life, the reverſion io the. de- 
Fendant, had granted ts the plaintiff a rent of lol. out of it; in con- 
federation that the plainti if promiſed 10 relingui iſ the rent, the de end- 
ant 5. vmiſed to pay him 30 l. Upon motion in arreſt of judgment 
it was reſolved that the declaration was not good, becauſe he ſhewed 
210k Hob be relingu iſhed the rent, for it might be by word, which is 
no diſcharge of it. Cro. E. 292. pl. 4. "Hill. 35 Eliz, B. R. Gre- 
gory v. Nevil. 5 

6. Aſſumpſit, 27 cνν atm the plui¹0 if at the dle fendant's ro- 
queſt, would furceaſe fuch a futt, 445 defendant prom: fed to ſeal him a 
bond when required ; and that he did ſurceaſe the ſuit, &c. but did 
not allege that he furceajed the uit at the aegfendant's reque/t, nor that 
the requef ts ſeal was by the Fa 7 . But per cur. as to the firſt it 
ſhall be intended, for it is for the defendant's benefit; and as to the 
fecond it ſhall be intended that it was by the plaintiff, or by his 
ſervant for him, if the contrary be not ſhewn, Cro. E. 299. 
Pl. 10. Paſch. 35 lie. CB. wee V. Kirby. 

7. Aſſumpfit, 7: n he plaintiff æuculd be bail for him, 
the defendant did afſime, &c. and e de facto that he became bail, 
but faith nt before whom, it was holden by the court a good cauſe 
to ſtay judgment. Cro. E. 35 2. pl. 8. Mhh & 37 Elz. Co 
Pi pe s caſe. 

8. Where par! of a conjd- ration is good, aud part is nit good, the 
party ought to allege nerformance of that v hich i 15 material and 
valuable. But where a conſideration conſiſts of 2 or 3 parts, and 
every part is valuable, there of nece!lity he muſt ſhew performance 
of every part thereof; per tot. cur. Cro. E. 759. Paſch. 42 Eliz. 
C. B. in pl. 29. 

9. Aſſumpſit, for that it was ag cd betqveen the pi ai # and cue Le 
that the ſaid 4. ſhould la ſe a certain houſe to one MW. for 7 7 gears; and 
that V. during the % id term ſhould 1 700 air the bouſ a tile and glaſs 
only; and that thoſe and other corenants ſhould be put into the deed, 
and that the plaintiffs ſhould be bound in a bond of 100 J. for performs 
ance of covenants; but a covenant being put into the deed that I. 
Should be bound to all manner of repa 3 „ N. refujed to ſeal the 
fame, and the plaintiff refuſed to / al the bond; and further fhews 
thut in the ſaid houte there was a great <va!!, part whereof was 
ruinous, and lilly to fall during the ſaid term ; and that the defend- 
ant, in conſideration that the ſaid if. would deal the aid indeuture, 
and that the plaintiffs would ſeal the ſuid los d, did « fume to maintain 
the ſaid wall durante pred. termino 7 annorum, & c. and avers that 
the ſaid W. the ſaid indenture, ard the plaintiff the ſaid bond did 
thereupon ſeal ; and in fact ſays, that the faid wall, at ſuch a time 
during the ſaid term, did fall, & e. Exception was taken becauſe it 
was not expreſily averred that Z. did demife the foid houje ; and if 
there was no demiſe, it was not poſſible for the defendant to re- 
pair it during the term, it not appearing that there is any term, 
And the whole court held the exception good; for fer ay thing 3 that 
appears, the indenture was ſealed only en the part of "the lejjee, and not 
on the part of the leſſor; and then there is no leaſe, and conig- 
quently no covenants, and fo no breach. And judgment for the 

{+ 13 defendant. 
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349 Actions [of Afſumpſit.] 


defendant. Yelv. 18. Mich. 44 & 45 Eliz. B. R. Soprani and 
Barnardi v. Skurro. | 
In aſſumpit 10. Afſumplit, &c. for that in conſideration of 10 5. paid and 290), 
— more to be paid ſuch a day and place, &c. and in coiſideration the plaiu- 
that in con. if the ſame day and place would bring a ſufficient man to be bound 15 
Seration be the defendant for payment, he promiſed that the plaintiff Poul have ſuch 


Suiuld become 


r aw35d te his cον uſe ; and alleged that he brought B. Adjudged for 
def-ndant by the defendant, becauſe the plaintiff ought firit to he that B. was 
ebligerors, ſufficient, ſo that it might appear to the court, &c. and alſo ſhould 
with #:f:- have alleged in fact nat on!y that he brought B. to be bound, but that 


cient ſure! 8 5 a = 

for N =: he was bound in fact, or offered himſelf to be beund ; for perhaps the 
zerc of 11“. plaintiff might bring him to be bound, and when he came to the 
— mtr place he might retuſe. Yelv. 49. Mich. 2 Jac. B. R. Allen v. 
Hi med to Randall. | 

clic er him 

an Ferſe; and the plaintiff avers, that he offered to be bound to the deſendant, &c. and did wt ſay ly 
eblig=iton c ith ſuffe-i.nt ſurety, On non aſtumpſit the plaint;F had a verdict, but could not have 
judgment; for he ſhould have tendered. the obligation tcaled, and have ſet down the tum, that the 
court might judge if it were ſufficient for the 11 1. and the turety ſhould have been named. Hob. 69. 
Pl. So. Urin. 13 Jac. Auſtin v. Tervoyſe. Hob. 77. pl. 98. S. C. adjudged againſt the 
plaintiff, though it was exprelsiy in the contideration laid only that he ſhould be bound for the pay- 
ment. Brownl. 11. S. C. adjudged accordingly. 5. C. cited Vent. 59. in calc of Catte- 
rel V. Marthall, 
[ 359 ] : 
Conſidera- 11. In aſſumpſit the conſideration was to precure 6 J. 10 be lent 
von to lend for a year. The plaintiff counted that he procured 3 l. at one 
20 l. in gold, 1. 8 f | 

if plaint time, and 31. at another. This is no performance, and the 
declares of count is not good. Ie. 87. Paſch. 4 Jac. B. R. Dorrington v. 
part being Eaſt 5 | 

tent or paid 2 | . ; | 

in Fleer, though the ſubſtance is performed, yet not being performed according to the letter, it is not 
good ; per tot, cur. Yelv. 87, incalc of Dorrington v. Eaſt. 


12. In an aſſumpſit the plaintiff declares, that in conſideration 
that he would feal and deliver a releaſe to J. S. Ec. the defendant 
would pay to him 5, l. and avers that he had made the releaſe, Oc. and by 
the appointment of the defendant had delivered it ts B. to the uſe of 

S. And it was adjudged that he had not well purſued and per- 
tormed the conſideration. But otherwiſe if it had been by the ap- 
pointment of F. S. himſelf. Noy 18. Tanſield v. Green. 

13. Aſſumpſit, for that his father was ſciſed of the manor of D. 

and of divers lands, c. in D. in fee, and in conſideration that the 
plaintiff, together with his father, fegillaret quandam indenturam per 
quam his father barganizaret, Cc. the ſaid manor and lands, the de- 
fendant aſſumed to pay, & c. and alleges that the plaintiff ſuch a diy 
freillavit indenturam pred”, &c. Judgment was given for the plain- 
tiff in C. B. but reverſed in B. R. becauſe diverſa terras & tene- 
menta in D. are uncertain, and comprehend not all his lands in 
D. and therefore the plaintiff oe“ to have * particularly what 
lands were compriſed within the indenture. elv. 110. Mich. 5 Jac. 
Mordant (Ld.) v. Walden. | 

I4. Another reaſon of reverſal was, that the plaintiff had not 
laid the performance of his part certainly, becauſe ( indenturam 
prediftam }) cannot be good; for (Prædictam) muft refer to fome cer- 

T2 * : tanity 


Attions [of Aſfumpfit.] 


tainty before, whereas no certainty is before; for (quandam inden- 
turam) mentioned at firſt is uncertain, it being the fame thing as 
if he had ſaid (unam indenturam), and then the (prædictam) could 
not be good; but he /bould have ſbegun certainly that he had ſealed 
ſuch a certain indenture per quam the ' father and the plaintiff, bargani= 
zaverit, & c. and ſo de verbo in verbum, as laid in the premiſe s of the 
declaration , but if this had been a perfect indenture in date, no— 
mination of the parties, and limitation of the land, it would have 
been well to have ſaid that he ſealed (indenturam prædictam), 
becauſe it appears by the premiſes to have been a true and perfect 
deed in facto, w hereas here it nly a prete indenturc. Tel. 
111. Mich. 5 Jac. B. R. Ld. Mordant v. Walden. 

15. Aſſumpſit, in conſideration the plaintyf had promiſed to marry 
the defendant within a fortnight, the defendant promiſed tu marry the 
ye iff within a fo1 might, and ſhe avers that ſhe was ſc mper fir ata 

& ebtulit ſe ; but does net ſay within a fortnight. . Per curiam, it is 
* wel enough without ſaying obtulit ſe at all, becauſe ſhe was ſem- 
per parata. And Wylde J. ſaid, the man is ducere uxorem. 
Freem. Rep. 347. pl. 431. Mich. 1673 3. Holcroft v. Dickenſon. 

16. W. bought a quantity of gum of D. and paid him for it; 
and at the ſame time D. allirmed that he had another quantity 
then apon the ſea, and to be in London in May next, and as good 
as the other, whereupon W. the plaintiff promiſed D. the defend- 
ant, that if it exceeded not 2000 weight he would, in 4 months 
after delivery, pay for it ſo much; and D. in conſideration thereof 
promiſed to deliver the ſame when it ſhould come to London, and 
that it ſhould be as good as the firſt. Upon error brought in the 
exchequer-chamber, it was objected that the declaration was not 
good, in nt averring that the gum delivered was the fame as was 
upon the fea, nor that it came le the port of Londen, nor that it did not 
exceed 2000 weight ; for other gum would not be within the pro- 
miſe, and though it was ill, and not merchandizable, that 1s not 
material, it not being within the promiſe, and it was his folly to 
accept of it, and ſhall not be aided by any intendment z and all 
the Judges and barons were of that opinion, and reverted the for- 
mer judgment. Cro. J. 235. pl. 6. Hill. 7 Jace B. R. Weſton v. 
Dyke. 

17. The plaintiff declared that he with his o” money bought jor 


the defendant, and at his requeſt, ſeveral wares for him, which were 


tranſported to Treland, and the defendant promiſed to repay him, & c. 


It was moved in arreſt of judgment, that the plaintiff did vt 
aver that the wares ſo bought came to the uſe of the defendant, neither 
did he aver that when they were delivered ts the defendant he promis 
fed then to pay the money; but per tot. cur, the plamtilf has 
Juſt cauſe of action, and the declaration is good, and judg- 
ment was given for tlic plaintiff. Bullt. 169. Trin. 9 Jac. Mour 
v. Moor. 

18. Aſfumpſit, iz: c9/ un ation 1he Maint 74 would male a ! leaſe to 
the defendant of lands for 21 years, 41 the curly rent of 101. the de- 
fendant promiſed to give him a horſe; and thews that be mad him 4 
teaſe of the lands, but that he had not given him the horfe, but 
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ſaid nothing of any rent reſerved upon this leaſe ; and this being 


moved in arreſt of judgment, the whole court held clearly, that by 
this leaſe thus made, without any rent reſerved, he hath not pur- 
ſued the contract, and ſo not intitled himſelf to the action; 
and judgment againſt the plaintiff. 3 Bulſt. 35. Paſch. 13 Jac. 
Lea v. Adams. | 

19. Aſſumpſit, for that the defendant had committed a felony, and 
thereupon requeſted the plaintiff to do his endeavour to procure a par- 
don for him, and alleged that he endeavoured by all the means he could, 
and did many days labeur, and do his endeavour to that purpoſe, viz. 
in riding and jcurneying at his own charge from London to R. where 
the king was, and fo to and from Na@market, to 5btain a pardon, &c. 
After verdict it was moved, that nothing appears done but riding 
up and down, and fo the declaration not good; and of that opi- 
nion was Warburton J. but the other judges held for the plaintiff, 
and fo he had judgment; for the iſſue found for the plaintiff is a 
proof that he did his endeavour according to the requeſt, and it 
was neither required or promiſed to obtain a pardon ; and he laid 
expreſsly in general, that he did his endeavour to obtain it, viz. in 
equitando, &c. to obtain; and if upon the trial he could have 
proved no riding nor journeying, yet any other effectual endea- 
your, according to the requeſt, would have ſerved, Hob. 105. 
pl. 129. Mich. 13 Jac. Lampleigh v. Brathwaite, | 


S. C. adjudged accordingly. 


Roll. Rep. 
173. pl. 
Anon. feems 
to be S. C. 

adjudged for 
the plaintiff. 


20. Aſſumpſit, for that the defendant having a friend feck in the | 


” plaintiff's houſe, which was an inn, ſaid ts the plaintiff, provide fer 


him ſuch neceſſaries as he ſhall want, and I will pay yeu; and 
avers that he provided necefſaries for him amounting to 15 l. &c. It 
was moved in arreſt, that he did nt ſpew what neceſaries in parti- 
cular ; but the general allegation was held good, and judgment 


per tot. cur. for the plaintiff. 3 Bulſt. 31. Paſch. 13 Jac. Cripps v. 
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E. R. in 


Boynton. 

21. Aſſumpſit, for that in conſideration the plaintiff would 
deliver all the corn in ſuch a barn, the defendant did aſſume and pro- 
mile, &c. and avers that he did deliver all the corn in the barn ; 
but does nt bead that there was any, or how much corn there, which 
the court agrced he thould have done; but it ſeems it is aided 
by the ſtatute of jeofails, there being matter ſufficient, as Haugh- 
ton ſaid; and Doderidge and Crooke ſaid, that this iſſue of non— 
aſſumpſit admits that there was corn there, and this is found by the 
verdict for the plaintiff; but they all faid that if the defendant 
had demurred the plea had not been good. It was adjudyed for 
the plaintiff, and afterwards affirmed upon a writ of error. Roll. 
Rep. 382. pl. 3. Trin. 14 Jac. B. R. White's caſe. | 
22. O. was indebted 101. to the plaintiff for ſwveral trefpaſſer, 
which the plaintiff at the defendant's requeſt was content to ac- 
cept of; and in confederation that the plaintiff at the defendant's re- 
queſt, would diſcharge the ſuid O. of the ſaid drbt, and permit him ta 
carry out of the plaintiff*s houſe certain goods of the ſaid O. he pre- 
miſed to pay the plaintiff the 10 l. ſuch a day ; and alleged that he did 
: | act, 


Aﬀtions [of Aſſumpſit.] 


acquit O. and ſuffered him to carry his goods, & e. It was holden the 
declaration was not good, becauſe nt fhewed how he acquitted him; 
and though the conſideration to permit him to carry away the 
goods had been a ſufficient conſideration in itſelf, and was well 
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done, makes the whole declaration ill; and adjudged for the Cro. C. 383. 


defendant. Cro. J. 503. pl. 14. Mich. 16 Jac. B. R. Leneret v. WP? as 
Rivet. 


thority, and 

| | 5 ; directlycon- 

trary, the court held it well enough, without ſhewing how, whether by releaſe or otherwiſe, eſpecialiy 

being after a verdict; but that perhaps it might have been otherwiſe upon a demurrer to the declara- 

tion; and judgment was affirmed. —— z Jo, 125. Hill. 31 & 32 Car. 2. B. R. the S. C. adjudged 

accordingly ; for. being after verdict it ſhall be intended a ſufficient diſcharge was proved, as was neceſ- 
fary upon the iſſue of non-allumpſit. Hs | | 


23. Aſſumpſit, in conſideration the plaintiff would marry his cou- 3 Bulft.235, 
fin at his reque}t, io give him 201. and alleges in facto, that ſuch a . 5 : _ 
day he married her, but did nt ſay that he married her * at the de- not appear. 
Fendant's regue? ; yet held good; for having alleged that he mar- Rolf 
ried her, it ſhall be intended at defendant's requeſt. Cro. J. 404. * — 
pl. 3. Trin. 14 Jac. B. R. Berisford v. Woodrooff. 433. pl. 29. 
; bd. Co but 


S. P. does not appear. 7 Mod. 144. Hill. 4 Ann. S. C. and S. P. cited by Holt Ch. J. as held 
to be well in itſelf, without ary requeſt or help of a verdict, _ 
Aſſumpſit, for that the defendant promiſed f the plaintiff at the inſtance of the defendant wvould marry 
bis daughter, be wvould pay bim 20 J. and avers that he married the daughter, but did nat ſay ad irſtan- 
tiam defendentii. But adjudged that he having married her, it ſhall be intended“ ad inftantiam deſen- 
dentis without ſuch averment. Cro. C. 194, 195. pl. 5. Trin. 6 Car. B. R. Poyntec v. Poynter. 
S. C. cited by Holt Ch. J. 7 Mod. 144. | 
A. vas beund in a bond for J. S. who dicd int ſtate. F. tcok out adminiſtration. M. the wid ef 
F. $ promijed B. that if be evould, at the inſiance of the piointiff, relinguiſh the adminiſtration, and fef- 
fer M. to edminifter, ſpe would ſawe H. harmi:ſs from the bend. In cate brought by B. he counted ac- 
cordingly, and that he relinquithed and fuffered M. the detendant to adminiſter, but that he had not 
ſaved him harmleſs of the ſaid bond. After verdict it was moved that the declaration was not good, be- 
cauſe it did not ſhea that B. had relinguifþ'd the adminiſtration * at the inſtance of MM. the defendant, but 
generally that he bad relinguijped it, which might be without the initance of the defendant; and (> 
Judgment in C. B. was reverſed, Jo. 441. pl. 1. Mich. 15 Car. B. R. Leate's caſe.—— Mar. ;;. 
pl. 86. S. C. by the name of Clark v. Spurden. Adjornatur.———S. C. cited 7 Mod. 143. Arg. 
and ibid. 144. by Holt Ch. J. who cites the conſideration to be, that the plaintiff ſhould procure B. t 
renounce adminiſtration; ſo that there is an ac to be done by B. ta intitle bin elf to an action; for if 
he does nothing, though the other renounces, he has no cauſe of action; for the agreement was not to de 
ſo; and ſo if the other renvunced adminiſtration generally, but if B. did procure im to do fo, 


24. Aſſumpfit, in conſideration the plaintiff avould go abt the 
defendant to fell ſuch timber, aud to do other particular act, the 
defendant promiſed, &c. The plaintiff alleges that he went with him, 
and helped him to ſ:ll the timber, & quod ſemper paratus fuit apud C. 
to perform alia premiſſa, &c. It was the opinion of the court, that 
the confideration being futurely to be performed, ought to be pre- 
ciſzly alleged to be performed, otherwiſe action will not lie, and 
the allegation that paratus fuit to perform it, is not ſufficient; 
eſpecially as Doderidge ſaid, paratus apud C. when the acts were 
to be done at B. And adjudged for the defendant, Cro. J. 583. 
pl. 3. Mich. 18 Jac. B. R. Pain v. Baſtwick. 

25. Caſe, for that there was a diſcourſe of a marriage between the 
Plaintiff and the fon of the defendant on ſuch a day and place ; and 
that the defondart then promiſed, that if her father would give the ſon 

Vol, I. | D d 120 /. 
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120 l. in marriage, and 2 e married him, he vel fottle 20 l. 


Per annum c her fer a jointure upen requeſt ; and avers that on 


fuch a day and place he di 25 * marry her, and that her father gave her 
1207, in mari: ge; (but did ne? /ay pottea, nor the time kw he 
gave it.) It was moved in arreit of judgment, that there were 3 


things precedent to the ſettling the jointure (rie. marriage, pay- 


ment of the 1201. and the requeſt to ſettle the jointure; and it is 
not ſuflicient to allege that the money was given in maritagio, 
becauſe it is uncertain; for money given before, or at the time, 


or after the ma arriage, may properly be ſaid to be given in marita- 


gio, therefore he ſhould have ſet forth the time when the money 
was given; for in this caſe it was parcel of the contract, and for 
this reaſon the judgment was tet aſide, 2 Roll. Rep. 488. Hill. 
22 Jac. B. R. Willet v. Mold. 

26. Aiſumpſit, in confederation the plantiff 429; uld accept of PP) 
in diſcharge of all reedonings and accounts betawixt the plaint iff and 


T. E. and auld feal and deliver a general acqrittance to the uſe of the 


aid T. E. as ſfoould be required, the defendant promiſed to procure 


T. E. when he returned to N. to ſeal and deliver a general acquittance 
te the plaintiff, and alleges that he accepted of the 12 l. and ſcaled and 
delivered a general acquittance to J. N. to theufe of T. E. and that T. 
E. returned to N. & licet ſœpius requiſitus, the defendant had not 
procured T. E. to make the general acquittance. It was moved in 
arreſt, that alleging the delivery of a general acquittance 20 
foewing any, ſo as it may appear to the court to be ſufficient, was 
not good, and ſo the conſideration not ſufficiently alleged to be 
performed; and alſo becauſe it is ſaid he delivered to J. N. the 
acquittance to the uſe of T. E. who 7 a franger, and perhaps will 
not deliver to T. E. and for theſe reaſons Crooke J. held the decla- 
ration not good; but the other juſtices e contra, and adjudged for 
the plaintiff, it being after verdict upon non-aflumpſit, wherem 
he denied the promiſe, but not the performance of the conſidera- 
tion. But Ld. Hobart ſaid, if he had demurred becaufe he did not 
ſheww the acquittance, perhaps it might have been otherwiſe. Cro. 
C. 19. pl. 12. Mich. 1 Car. C. B. Farrer v. Engliſh. 

27. Caſe, for that he was poſſcſſed of ſuch goods in London, 
and that in confideration of 2 5s. the defendant at London promiſed, that 
if the plaintiff ⁊uould deliver the gocds to him ts carry them abcard ſuch 
a ſhip, &c. and averred that he did deliver the £5:ds to the defendant, 
but that he had not carried them aboard ; but did mt fe zo ⁊cheu 
er where he delivered the goods to the defend but faid only deli- 
beravit. Per Jones J. it is only an inducement to the promiſe, 
and ought not to be ſhewed ſo preciſely. Godb. 404. pl. 484. 
Paſch. 3 Car. B. R. Mole v. Carter. 

28. Aſſumpſit, for that there being a controverſy concerning right 
of common in a certain place there incl:jed by P. and ache brought an 
actien of treſpaſs againſt H. one of the tenants claimivig Commun, for 
entering the ſuid cleſe „the defendant, in confi deration of a jugg of beer, 
and that he would defend the ſaid fuit in maintenance of the title to the 
emmin, promiſed 1s poy, &c. and fhewed that he pleaded not guilty to 
that action of treſpais, and that the jury found for him. The de- 


fendant A that the now planil] non defendit ſectam, in 
maliſte- 


pw Fa a nfo ow Pe 
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Maintenance of the common, which was found againſt him. Tt curred, ani 
was moved for the IN, in arreft of judgment, that he ought _ _ m” 
1 have pleaded ſuch a plea by which the title of the common might have ru. 
Came in queſlion ; - but by his picading not guilty he had difclaim- Lite. Rep. 
ed the matter of the common; and of that opinion were the court; 508 oo 


but adjornatur. Het. 4. Paſch. 3 Car. C. B. Humbleton v. Buck. cate, S. C. 
; | All the 

court he! : that the plaintiff had wel} performed the conſideration, te evords not being general but far- 

ticu/ar, he fhal! maintain the title againſt P. tor the promiſe was after the 5 61 —_— and the 


plaintiff [defendant] is not co preſcribe what he (hal! ple ad, but he ſhall defend the ſuit, Then P. not 
being owner of the foil, as app ars by the evidence in B. R. but th king, he can: oe ple _ Better than 


not guilty ; becau/e a ſpecia Taft fi ation for the common would admit P. as oxorer of the fail; and ſo it 
his pretence of common ſhould tail, he thould be puniſied for a tre ſpat * where he ouz t 17 P. bein 
an intruJer upon the king; beſides the jury have found that it was in maintenance of the title of com- 


ien exprel.ly ; and judgment was entered tor the A 
> A 
L354 ] 


39. In cafe the plaint iff declares that as he was a diing certain 
buſineſs for the defendaiit, the de 1 ſaid is him, do it, and I will 
repay you whatſoever you lay out. And jbexcs that he had expe. "ded 4 J. 
but does net foe 20 par ticular ly circa quid ; And for that cauſe it was 
held naught. Het. 122. Mich. 4 Car. C. B. Hutchinſon v. Cheſter. 

20 & he defendant did promiſe that he auge mate tt Þ a conveys 

ance of certain lands, and pleaded that he had made it, but did nit 
Shea the place where it was made ; and the court was cle ar of opi- 
mon that he need not, for it ſhall be zntended upon the land, 
And fo in caſe of performance of covenants, it is not needtiul to 
ſhew the place where, &c. Mar. 22. pl. 51. Paſch. 13 Car. 
Vaughan v. Vaughan. | 

31. In caſe on a promiſe made by C. 79 pay a deb? owing by F. 8. 
if he would f91 bear to ſue F. S. the baia, wean e Hi- 
therts ; exception was taken that he had t alleged how lang he 
had forborn, ſo as it might appear to the court, whether he Þ ad 
forborn a convenient time or not. But adjudged that the conti- 
deration was good, and the averment ſufficient; for that it ap- 
pears upon record how long tlie forbearance was, and therefore 
no particular averment neceſſary. Hardr. 5. pl. 5. Trin. 1655. in 
the exchequer, Barnchurſt v. Cobbot. 

32. Aſſumpſit for that the defendant, in confederation the plain- 
tf would deliver certain goods ts the defentiant' Y fon ſuch as he Spend 
dofrre, promiſed to pay for them, and. ade that he delivered certain 
woods 10 the ſong, &c. but did 7124 fey that they were ſuch god as the fon 
difired ; but adjudged that the acceptance Was an actual deſire. 
and that is more than a verbal oe. Sty. 163. Mich. 1649. B. R. 
Johnſon v. Abington. 

33. Plaintiff counted that w heres as he af the inflance and requeſt 
of the defendant had taken Palit 79 rech. tr dijforences betawixt the dlo- 
fendant and 4 S. and others, the defend 1dant * mifed to pay him 100 l. 
at a certain LOAF: It was moved in arreſt of judgment hat he did 
nsl ſhew what pains he had taken, and 3 it cannot be known he- 
ther his pains were ſufficient to ground the promiſe upon. And 
lurther, that he does not fhew <vho thoſe others were bgſides J. S. 
whom he took pains to reconcile differences betwecn. But theſe 
exceptions were over-ruled without ſpeaking to. Sty. 465. Mich. 
1655. B. R. Hardreſs v. Prowd. 
D > 2 34. In 
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34. In action upon the caſe in confederation the plaintiff wil! 
ferbe, ar IO Oo J. due by the teſtato ** by 12 #19 withs J next follewing, the de- 
fendant wwtitd Pay, Ke. Tie plaintiff avers hu he wid forbear a 
tempere aſſum Pts HIS 12 months, which is well; contra if it had been 
w/que 12 mths, Judgment tor the plaintiff aſter verdict, 1 Keb. 
57 4. P!. 273. Mich. 15 Car. 4; N. $ackn: in v. Hatton. 


a, 
: 


Ac ion upon the Cate, that whereas the defendant's father 


* The Ay 

. 925 

2172 * das bau,. 71 the plaintiff i 712 Jeve) -al bende, and he intended to ſue the 
a e, and actendont os fon ard her ; he in conſe deration the plainti i a,, 4 
the cefer- bear to ſue, ard deliver theſe bands, the defendant promfed to pay. 


Ian Pi d 
Ai, wag moved in arreſt of judgment, that the whole . 
being © executory, and in nature of condition precedent, it is not 


Aber; ſieecient to ſay he did ferbear and was ready to deliver up the bens 


and Ran. Only, but that he did delis er them actua ally, or Ooſiered fo to do, and 
fad J. bed the defendant refuſed; which by Keeling is ill, and not the whole 


1 that is in his power to do, which the court agreed: Judgment 


r cb 872. pl. 21. Paſch. 17 Car. 2. B. R. Crewe v. 


er fal ite 


Cu tot Slow ly. 


Eindrel ty the difendart, for in this caſe the word ęre makes the condition precedent; but Twiſden 
J. contra. But aczoinatur, and a,,. as being Sou again, and Tui! den J. retaining his former 
opinion, the court gave Jucg :ment for the plafntitt, by reaton that Hale Ch. J. and the other juſtices 
then held that the plaintift having declared that paratus fa; t & oviulit ad perferrandum, &c. was a ſuf- 
ficient + avcrment after ve: dict. 2 Saund. 3580. Trin. 23 Car. 2. Peters v. Opie. 2 Lev. 23. 
Coy v. Peters S. C. adjudged accordingly for the plaintiff per tot. cur. it bei: 'S after verdict. —— —— 
Vent. 1. S. C. adjornatur. Ibid. 214. 8. C. adjudged accordingly by reaſon of the verdict. 
2 Keb. 811. pl. 12. S. C. acjornatur. Ibid. 837. pl. 69. >. C. 3 Keb. 45. pl. 
20. S. C. but no judg ment. + Mod. 189. cites S. C. 

Attumpt, ſit for that inc — deretion be wwoud ue bis A. al and fat 15, and prov: ice medicines + and cure 
J. S. of the f. Het, the doferdant prowijed te fay what be deſerved, and laid anther prom: ije at the ſame 
time, in conſis Md on as afirejaid, 6270 menobat varying from the fit, and averred that be had beſtiwwed 
Fi airs nd cured J. S. accerdirgly. It was e in arreit of judgment, becauſe the plaintiff had 
wade no a of the cure upin the firft premiſe, and entire damages being given, it was ill for the 
whole. But the court held, that ſince he had averred it on the ſecond promiſe, ſo that it appeared t 
ebe recerd tlat the cure was dere, it aided the omiſſion of it in the firſt, | Sigocaally atter a verdict. 
Vent. 44. Mich. 21 Car. 2. B. R. Lee v. Edwards. Mod. 14. pl. 38. S. C. adjudged niſi, &c. 
but Twiiden J. ſeid, if it laden the firſt premiſe it Lad been naught, but now it lies on the whole 
record, whether he bed cured her or not. Sid. 423. pl. 15. S. C. and heid good after verdict, 
eipeclally in this cate z becauſe both the promiſes were made cn the fame day z but by Twifcen J. 
though the promiſes bad been ſupp»oſed to be on ſeveral days yet it would be aided by ſeach general ver- 
dict. — Lev. 280. S. C. adjudged for the piaintift ; for it ſhall be intended after verdict, that it 
is the fame perton, the fame malady, and the fame cure; and 1t is but the fame cauſe of aQtion laid 
Geral wavs, as is uſual in aſtumpfits. 2 Keb. 5 59. pl. 55. S. C. adiornatur.—Ibid. 566. pl. 


*1. a41udged for the plaintii?, 


© 385 ] 


36. Where an aſſumpſit is babe en a promiſe of marriage, a 
tender muſt be averred. 2 Keb. 283. pl. 52. Mich. 19 Car. 2. B. R. 
Kingman v. Grenvill. 

37. 4. Tas indebted to C. the plant . and being about to fell land 
to pay the debt, B. the defendant, in conſrderation that C. would 4 forbear 2 
ſue X. til] he had fold the land, prom: ifed ts pay. "the plaintiff aver- 
red that A. had fold, but nit that he did firbear 3 and the court held 
it ill; and thereupon the plamiti's counte] prayed a nil capiat per 
biilem for expedition, And it was granted, 2 Keb. 618. pl. 3. 
and 639. pl. 65. Paſch. 22 Car. 2. P. R. Friend v. Curtis. 

Lev. 29. 33. Aſſumpfit, &c. ſor that he teins /ued in B. R. retained the 
S. C. ttates defendant to be his attorney, vhs in confideraticn of 39 f. paid 15 him, 
. and that the plaintiff avzuld enter into a bond awith ſufficient penalty 40 


be with luf· ſave the defirdant harni/ys, promiſed ts get bail fled jor him, &c. and 
averred 
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aver red that he did give the defendant a bond with a great and ſuf- 


ficient penalty, &c. Upon non aſfumpfit the plaintiff had a verdict 
It was afligned for error, that the plaintiff did 


not ſet forth of what ny the bond was, that it might appear lo the 


and judgment. 


court to be ſufficient. Thie court held that the exception would have 
been good Won a er? but being after verdict, and ſince 
the Oxford act of jcofails, the plaintiff had judgment. Vent. 99. 


Mich. 22 Car. 2. B. R. Cattercl v. Marſhall. 


355 
Kcient ſure- 
ties. The 
court held 
that it 
ſnould be 
ſhewa what 
the penalty 
was, 2nd of 
what ſufi- 
ciency the 
ſuretles 
were, in c ſe 


the bond had been for pay ment of moncy; but that in this caſe it being to fave againſt uncertain da- 
mages and colts of ii (it, lo that the Court CANYYT judge of the ſufficiency, he need not ſhew it .n the 


declaration, but it cught to come upon the evidence 


Laule ſhall judge of the iuffic.ency of the pena! 
Mod. 79. pl. 23. S. C. and judgment athrined, it being atter a verdict, 


S, C. and judgment armed. 


2 Keb. 


39. The defendant was bound in an obligation for payment of 


money, and part thereof being ſaid not to be paid, the detendant 
promiſed that / he did not mate it appear befere J. S. that his 
part was paid, he would pay it. The defendant pleaded that he 
made it appear to J. S. that the part was paid. The plaintiff de- 
murred, and had judgment in C. B. becauſe he did 1% beo how 
he made it appear; and in error the judgment was affirmed in B. R. 
for the ſame reaſon. 2 Lev. 125. Hill, 26 & 27 Car. 2. B. R. 
Wilſon v. Done. 


pleaded that he made it appear to J. S. and that he was ſatisfied with it, it might have been well 


enough. 3 Keb. 183. pl. 26. 293. pl. 87. 424. pl. 22. 8. C. 


on non aftumpfit; and the court which tries the 
ty 2ud fureties and therefore aifirmed the judgment. 


692. pl. 28. 


Freem. Rep. 
114. pl. 
136. Wilſon 
v. eres 
S. C. ad- 
judged in 
C. B. by 3 
jutt. bud 
Atkins e 
contra; and 
Vaughan 
faid that it 
he had 


was IN!S 


40. Caſe for that the defendant in conſideration the plaintiff 4 mm caſe 


would forbear to ſur him promiſed to pay, &c. then he avers rat be 
«id extunc totally * farbear, but did net fry hucuſgie. Sed per tot. cur. 
it thall be intended a total forbearancck. 2-Mod. 24. Paich. 27 


Car. C. B. Edwards v. Robarts. 


term, where 
the conſider- 
ation was as 
before, and 
the atcr- 


ment was that he ferbore 7 menths; and being moved in arreſt of judgment by ſerjeant Baldwyn, becauſe 
jt is not ſaid hacuſqs ie, which implies that after the 7 months he did torbear, it was notwith Rany.ng 


held good, it bir; 


7 months, and the plaintiff had averred that hucuſque he forbore, it had becn good enough, 


4 Mod. 24. Paich. 27 Car. 2. C. B. in Edwards and Roberts's caſe. 


0 & / 


41. In aſſumpſit 75 1 cabyfald lands, exception was taken 


0 the cuſtom of the manor, nor ſvezved the ſurrender ujelf, that the 
court might judge of the validity theregf, but becauſe it was faid a 
fu roles according to the agreement, and verdict on non aſiumpſit 
it is well enough. 3 Keb. 625. pl. 7. Paſch. 28 Car. 2. B. R. 
Danwood v. Godſcall. 

42. Aſſumpſit in conſederation the plaint:ff nnd conſent and n- 
binder the defendant 19 marry fuch a wom-:n, he prom ;/ed to pay the 
plaintiff 20 l. Upon a demurrer, the defendant had judgment be- 
cauſe the plaintiff did ns ? ſhew qwhere or in what piace he did con- 
ſent; for it is an atlirmative as well as a negative, viz. to con- 
* and not to hinder. 2 Lev. 227. Trin. 30 Car. 2. Chapman 


. Tothergile. 
43. e to pay 20 I. after fuch a marriage had beten the 


þlaint! uf” S neph * and the dl. fendant's nicce, in confi ft deration that tho 


Dd 3 Paints 


a reaſonable time; and the rather becaute if the action had been brought within the 


Qurre 1 


33614 


becauſe it was nt averred that the. pt, rntiff ſur rendered them according. 


2 


2 85 OW. 08. 
pl. g. Kirby 
v. 'Tower- 


N. we Ceri At 
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ton, * O. Flint, at the ppecial mfinnce and requeſi of the defendant, would 


Gguetion was enden and labour 10 perſuade the nephew to marry the niece, did 
upon the promiſe ts pay, & c. and averred that he omnibus modis quibus peterat 
wE v4 "AR ca Fuit, Kc. but did nt allege in particular how and in qauhat 
El gra hs manner he did his endeavour, &c. The whole court ſeemed to agree 
but becauſe that the declaration is good, but perſuaded the plaintiff to go to a 
. 1 new trial, becauſe the damages given being 401 were too great 
'3.r... for fo ſmall a matter. Raym. 400. Trin. 32 Car. 2. B. R. Agli- 


act of ter- 
ſaafion, it onby v. Towerſon. 

5 he d 7 

929, being after verdict; and judgment for the plaintiff. —— Mo. 595. pl. 808 Paſch. 35. 
Ft 2. F. P. agrecd to be ged er2ugh in action on the caje, which is only matter of the conſideration 
which is not traverſable. Fut ctbercviſe it is in -e ciditiern of 4 er. eation br e venant, Where one 
dings himfelt to dv lis furtherance, he thall there thew particularly how he had done his turtherance. 


44. The count was, that in conſideration the plaintiff would deliver 
the defendant's cattle out of pound, he promiſed to pay him or ſave 
him harmleſs; and averred that pro deliberation? inde an action was 
brought againf} kim, and a recovery, but did not expreſely aver that 
he had delivered the cattle, The court held this not ſufficient, 
though after a verdict; for it was the ſubſtantial part and ground 
of the action. And judgment was ſtayed. 2 Show. 329. pl. 338. 
Mich. 25 Car. 2. B. R. Well v. Thompſon. a 

Show. 50. 45. Aflumpfit, for that in confederation ihe plaintiff would deliver 

2 to the defendant, &c. he promifed to pay, &c. and averred ibet he did 

atjudged for deliver, &c. but did nt fry where. And upon a demurrer to the 

stan declaration it was held ill, becauſe this being an cxccutory con{;- 

15 deration, it is traverſable. 1 Salk. 22. pl. 1. 1 W. & M. in C. B. 

zexton v. Miles. 

46. The count was, that the defendant, in conſideration the 

laintiff, at the ſpecial inſtance of the defendant, would jorbear 72 

arreſt his fon, aſſumed io pay him ſs much as the fon ſhould be indebted 

ts the pluintiff upon the balance of the account 19 be ſtated between the 

fon and the plaintiff. The plaintiff overred that an account was ſtated 

cf all debts caving by tie arfordant's fon to the plaintiff ; and that 

upon that account the ion was found indebted to the plaintiff in 

251. and that he forbore to arreſt, &. It was objected that the 

averment is only of an account ot debts due by the fon to the 

plaintiff, whercas if an account had been ſtated of all debts due 

on both ſides, the plaintiff might have been found debtor to the 

57 J] fon; and fo the plaintiff had not entitled himſelf to the action. 

Bur per cur. it being after verdict, they will not intend any thing 

duc from the ſon to che plaintift. And judgment for the plaintiff. 
Le. Raym. Rep. 357. Mich. 10 W. 3. Waters v. Glaſſop. 

. 233. 47. Afiumphi, for that in confideration the defendant would re- 

Booth v. ceive A. B. and C. into his hw fo ut kofpites, ad find them meat, drink, 

e and all necefſarics, he promiſed to pay the plaintiff as much as he deſerved; 


I 
— + 


- * 
„ © — 


cordingly, byt did not allege that be received them ut Heſpites, which is a ſpe- 

254 tot  Clal receiving, It was objected that it ought to be reciſely alleged, 

* in and that an exact performance was neceſſary, But the court held 

it ſufficient; and if they had been received ut hoſpites, it ought 

to be ſlicwed by the defendant, with a traverſe of their being re- 

cciyed as ſuch. And finding them meat and drink ſhall be x 
tende 
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tended a gueſting them till the contrary appears. 1 Salk. 25, pl, 
10. Paſch. 1 Ann. B. R. Gould v. Johnſon. | 

48. Where one thing is to be the conſideration of the other, 
though there are mutual promiſes, performance mult be averred; 
per Holt Ch. J. 1 Salk. 112. pl. 1. Trin. 2 Ann. Colonel v. Briggs. 

49. Plaintiff declared, that in confederation he, at the inflance of 
the defondant, awonld buy fer him tanta pruna quanta in ea parte poſit, 
and bring them to Billingſgate-M gf, he promiſed to pay 8 f. per 
buſh'l; and ſbezus that he bought ſuch a quantity, and brought then 
40 the wharf ready to be delivered to the defendant, and tendered them ; 
and that the defendant did not receive them. After a judgment for 
the plaintiff in C. B. it was aſſigned for error that the plaintiff 
did not aver that the quantity bought was all he had or could have 
bought. But adjudged that he need not; for prunes are bona peri- 
ira, and to be ſold immediately; and it was not their intention 
that the plaintiff thould ſtay till he got together all he might have 
bought; beſides, this is proper to be inſiſted on at the trial: and 
judgment aitirmed, eſy-cially it being after verdict, 6 Mod. 302. 
Mich. 3 Ann. B. R. S-rimſhaw v. Weſtly. 


(A 9) Afſumoit. Declaration. Averment of Per- 
formance of the Conſideration, where the Pro- 


miles are mutual. 


15 1 aſſumpſit, A the conſuderation be executery, the declaration 
ought to contain the time and place where it was made, aud after 
it ought to be averred in fatto, when it awas performed or executed 
accordingly ; but if it be by away of a reciprocal agreement, then the 
plaintiff may count that in confideration that he promiſed to do a 
thing for the defendant, the defendant had promited to do ano- 
ther thing for him; and.there the declaration need net contain time 
or place for the conſideration, or otherwiſe that it is performed and 
executed. But if, in the firſt cate, where it is executery, this is 
alfo {there is] an averment that it is executed, there if the defendant 
pleads nan afſumpſit generally, and does not plead the ſpecial mat- 
ter, he cannst after take exception to that count for the default afore- 
ſaid, where he pleads ſpecially to it. Agreed by all the juitices. 
2 Brownl. 137. Mich. 9 Jac. C. B. Holeroft v. French. es! 
2. Aſſumpſit, declaring that in conjideration N. promifed to de- Jenk. 296. 
liver the defendant to his own ule a cow, the defendant promijed 10 * I 
deliver him 50s. Adjudged for the plaintiff in both courts, that . i6onghe * 
the plaintiff need not aver the delivery of the cow, becautle it is #9 aver the 
promiſe for promiſe.“ Note here the promiſes mit be at one 11/tant ; —_ 


for elſe they will be both nuda pacta. Hob. 88. pl. 117. Hill. 12 Hott Ch. J. 
Jac. Nichols v. Raynbred. ſaid he 
| agreed this 

caſe to be good law; for there is a pr /irive agreement that one ſhall deliver a cow to the other, and that 
the other thall give him ſo much money; and therefore the action hes for either fide, without perform - 
ance of his promiſe. 12 Med. 460. Paſch. 13 W. 3. in the cate of Thorpe v. Thorpe. 
Ly the agreement A. weie to deliver B. a cow, and that fer it B. were to detrver bim a herſe, there the 
deiivery of the cow would bs a condition precedent, ad therefore ought to by performed hefore A. can 


Ld +4 brig 


BR if 


| 
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bring hie ation; and upon this C.v©ility the books are reconcileable; per Holt. Ch. J. 12 Mod. 460. 
in the caſe of Thorp v. Thorp. | | 

An agreement was, that the defendant ſhould pay ſo much money 6 months after the bargain, the 
plaintitt transferring ſtock. Ihe plaintiff, at the tame time, gave à note to the defendant to transfer 
the ſtock, the defendant paying, &c. And per Holt Ch. J. it either party would ſue upon this agree- 
ment, the plaintiff for not paying, or the defendant for not transferring, the one muſt aver and prove 
a transfer or a tender, and the other a payment or a tender, for transferring in the firit bargain was a 
condition prececent; and tnough there be mutual promiſes, yet if one thing be the contideration of the 
2ther, there a performance is necetlary to be averred, unleſs a certain day be appointed for performance. 
3 Salk. 112, 113. pl. 1. Trin. 2 Ann. Calloneil v. Briggs. 


3. Caſe, for that 77 conſideration the plaintiff promiſed to pay 100 
erecats to the deferidant 17 g ſuch a voyage before uch a day, the defen- 
Gant promiſed to repay {5 many if he did not ge accordingly, and alleged 
te did nit go; and for not repaving them the action is brought, 
but did net aver that he delivered the ducats to the defendant, which 
was moved in arreſt of judgment to be the conſideration of the 
action. But Coke Ch. J. held it good, it being a promiſe of both 
arts, and that if he had not performed it the defendant might 
bak brought his action. And judgment for the plaintiff. Roll. 
Rep. 336. pl. 50. Hill. 13 Jac. B. R. The Spanith Ambaſſador v. 
Giftord. ; 
4. But if a man, in confederation of a future thing to be dene by the 
Plaintiff, aſſumes ts ds a thing, there in action upon the caſe he ought 
& aver the perfermance of it, becauie he has no remedy for it; per 
Coke Ch. J. Roll. Rep. 336. Hill. 13 Jac. B. R. in pl. 50. 
5. Aſſumpſit, for that it was mutually agreed 7hat the plaintiff 
Gould befere Lady-day convey t9 the defendant, &c. all her intercit 
and title to the real eſtate of P. deceaſed ; and that in confederation * 
thereof the defendant ſhould before that time pay to the plaintiff 25 J. 
&c. and then lays mutual promiſes, viz. that in conſideration the 
defendant hed pramiſ d to perform the agreement on her part, the pluin— 
tiff promiſed to perform, & c. en her part, It was moved in arreſt 
of judzment, that the plaintiff ought to have averred the perform- 
ance of his part firit, becauſe the defendant's part of the agreement 
was promiſed to be performed in conſideration of the plaintiff's 
performing his part. But it was anſwered, that the defendant's 
agreement depends not on the plaintiff's performing any act, but 
ie. that in conſideration the plaintiff agreed to one thing the 
defendant agreed to do another thing; and the conſideration is no 
other than the reciprocal promiſe of the one to the other, which 
is executory, and upon which the parties have mutual remedies ; 
and it is a general rule that here the defendant hath a remedy fer 
the ronſideration of a promiſe, the conſiderution in ſuch caſe needs noi 
ts be averred te be performed. And judgment afterwards for the 
plaintiff, Hardr. 152. Paſch. 1657. Gibbons v. Prewd. 
80 where 6. Where there 1s a promiſe againſt a promiſe, there needs no 
ee bur, averment ; as where A. agrees to take B. t ſon apprentice, and B. 
e copy- agrees to give A. & bond te pay 40 J. this is a promiſe againſt a pro- 
hois lands to miſe; and in an action for not giving the bond, the plaintiff need 
Be deren- not aver his having taken the ſon apprentice. Lev. 87, 88. Mich. 


dant, and 
tr at deten- 14 Car. 2. B. R. Anon. 


dent mou d 

P2y, ec. and ir e:mſideration the plairt ff bed aſſumed to ge form the agreement en ht parol, the deſendant 

#zried iy perform the ugreement yn bi: fart, le whole ceuit held that here being mutyal promiſes there 
| : 55 =" | needed 
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needed no averment of performance, and therefore the plaintift in this cafe having made an ill averment 
hefe no averment was necellary, it ſhall not hurt. Lev. 293. 'I'sin. 22 Car. 2. B. R. Beany v. Tur- 
Tir, . b. becauſe it is the counter-promiſe and not the performance that raiſes the conſideration, 


Per cur. 4 Mod. 186. Paſch. 5 W. & M. in B. R. in cafe of Knight v. Keech, 


7. Aſſumpſit, for that he had purchaſed a leaſe of lands then in 
prin of the defendant, who, in conſideration that the plaintiff had 
promiſed to pay him 60 J. promiſed the plaintiff to deliver up the leaſe 
upon the payment of the money, and alſo to deliver him poſſeſſion of the 
lands 1 April next, and aſſigned for breach that he had not deli- 
yered him the poſſeſſion of the lands on the ſaid x April. It was 
moved in arreſt of judgment, that though here was a promiſe 
againſt a promiſe, yet the leaſe being to be delivered upon pay- 
ment of the money, the plaintiff ought to aver that he had paid 
it; for otherv-ite he is not to have the leaſe delivered to him. 
And to this the court agreed, but held that the delivcring poſſeſ- 
ſion of the land, is another thing, and diſtinct, and to be done 
at another time; and herein is the breach alleged, and this ought 
to be done whether the money be paid or not; but if the breach 
had been for not delivering the leaſe, then the objection had been 
good; but the breach being for not delivering poſſeſſion of the 
land, judgment was given for the plaintift. Lev. 70. Mich. 14 
Car. 2. B. R. Oliver v. Evans. | 

8. Caſe for that the defendant's ſon having got the plaintiff”s daughe 
ter with child, of which the was delivered; and that the plaintiff 
intending ie preſecute the ſon, it was agreed betaueen the plaintiff and 
_ defendant, that if the plaintiff would promiſe to keep the child for 6 


Keb. 333. 
pl. 1. Olives 
Ve \ cams, 
S. C. judg- 
ment ſtayed. 
——]bid. 
342. pl. 15. 
Oliver v. 
Eams, . 
adjudged for 


che plaintiſt. 


years, and not proſecute the ſon, then the defendant would pay to the 


plaintiff 101. And fo lays mutual promiſes, and averred, that he had 
maintained the child, &c. but that the defendant had not paid the 101. Up- 
on demurrer,it was objected that the plaintiff did t aver that he pro- 
miſed to maintain the child for G years, which is a condition that pre- 
cedes the whole agreement; but per cur. the mutual promite of the 
plaintiff mentioned to be in conſideratione, &c. was ſuſhcient aver- 
ment to this purpoſe, without other averment. And the plaintiff had 
judgment. Lutw. 222. Hill. 36 & 37 Car. 2. Stinton v. Yates. 
9. Promite againit promiſe gives mutual remedies, and aver- 
ment of performance is net neceſiry. Comb. 256. Paſch. 6 W. 3. 
C. B. Mansfield v. Stephens. | 


Ld. Ravm, 
Rep. 664, 
665. Paſch. 
13 W. 2. 


S. P. by Holt ch. juſtice. 


10. If A. promiſes to deliver a horſe, and B. promiſes 20 l. the 20l. 
is to be paid for the horie, and he delivery of the horſe is to be pre- 
ſumed purſuant to the promiſe ; for though an aſſumpſit is founded 
upon the promiſe, yet an act to be done purſuant to ſuch pro- 
miſe is the ground of the aſſumption; per Holt Ch. J. Comyns's 
Rep. 99. Paſch. 13 W. 3. B. R. in caſe of Thorpe v. Thorpe. 

It. Where it is a condition precedent, the ding it muſt be 
averyed to maintain an action; per Holt Ch. J. and cites Jo.“ 
318. where the executor of A. brought an action of the cafe 
againſt B. declaring that in conſideration A. in his life-time. did 
promuſe to aſſure certain lands to B. before Michaelmas next, B. pro- 
miſcd to pay him fo much money for the land ; to the aſſurance was 
2 to 


So A. agrees 
to geliver Be 
a haxok at 


Midſummer, 


for hi: b 


be agrees 70 
pay bim a 
bur ſe at 

Mic baclinas, 
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there ifa to be made before Michaelmas, and the money was to be paid for 
| 14+: ham the land, Ind conſequently after Nlicha 1elmas; for A. had time 
Midſum- till Michacimas to make the aſſurance, and becauſe the aſſurance 
mer, there was to have been made firſt, and the money by the agreement to 


Mall be no ES : 
Rirſe deli. be paid /r the land, though there were mutual promiſes, yet it 


vered a! was ad adged the action would lie for the money, without mak. 
Michael- ing the en firſt; and ſaid this cafe, as it is there reported, 
As, nor 


t Entricate, : ind requires conſtderation to make this conſtruction 
for it; pet 4. hy it, "9g upon examination it is a full authority in point. 
1 2 Mod. 462, Faſch. 13 W. 3. per Holt in delivering the opinion 
eee of che court, in caſe of Thorpe v. 5 
P. 76. pl. 1 3. { But it is m ift pt inted, and ſhould be pl. 

This is miſ- printed, and Old be jos 227, 328. Dike v. & ICK 5s RC C. 325, 336. 8. C. 


L 360 J (Z. 10) Aſſumpſit. Declaration. What is a good 
ſetting forth of the Promiſe. 
188 IE writ is good, that the de. naant, fer a certain fun agreed 


tic betaveen them, premiſed without exproing adh ſum. 
Bi. Aion tur Ic Caſe, pl. 108. Cites it 418 a8 . 1 1 H. 6. 5 5 


Lo where 2. Aſiumpſit, for that the defendan 1 ed to da ſach a thing, 


the plaintiiT 3! : 
Joi, that and upon non aſfſumpfit pleaded, it w. as for. 7 th at he prein:/cd to 45 


D thing and anther. It was reſolved againſt the plain ti Tro. 
4 — S* 


rien of ove E. 79. pl. 4 2. Mich. 29 & 30 Eliz. B. R. King v. Robinſon. 


ti nę, the 


de tendant aſſumed, &c. and the jury found that the pr mis Ives in cinficeration of that thing and erith-r 


TENTS te hath failed of his aſlump fit. Cro. Ky 79 Fo) = 42+ Ss Go 


Cro. E. : 47. In action on the caſe the Plaintiff ought nal lo vary from his 


I. 10. S. C. 
4 — caſe, fo that in the caſe of the / promiſe grounded on 2 conſtderaticns, 
; 9 


Nute, and and plaintiff wyeclares on one cl „he ſhall never have judgment; 


era J. Le. 299. pl. So. Hill. 31 . B. R. in 5 of 


eercingly ; 


4 % - 12 
but Gan by - V. W. eſtcoate. 
Contrary had been aged in . court. 1 ha principa APR act mph, e e eee 


te gin f would er tb: defendant's daughter, he prin 155 t. give bim 20 l. end te procure bim ail 


abe corn g aving on ſuch 1, mats ard to prov de i wedding inner. The defendant confeiled the pro- 
mite of 20 l. to the plaintick, fo as he would procure a leaſe of certain lands for his daughter's jife; and 


trarerſed = other pro miſes. The jury u Ne the premil- of 20. but nithing elſe; ſo that the jury 
Eve not round the fame promiſe. A aſterwards judgment Was given againit the plaintiff. Le. 259. 
Pl. 410. Hill. 31 Eliz. B. Re Simms v. Weſtcot. i 


4. Aſturmpſit, in conſideration cf forbearance for a certain 
time, to pay the debt (being 101.) ot 2 ſeveral days. It was moved 
in arreſt of judgment, that it is nt declured by quhat portions the 
19 J. ſthouid be paid. But per tot. cur. the plaintiff had judgment 
to recover. 3 Le. 235. pl. 322. Mich. 32 Eliz. B. R. Brewin v. 
Mansheld. 


let. 120. | * 41 — 75. a 

8 5. Ait umpſit, for that the plaintiff, x New. 31 Eliz. delivered ta 
{though the defendant 3 cliaths. The defendant, 17: confederation thereof, Pro- 
taken in 253 nid 65 pay 30 l. ene ms 2 201 A war, the ciſter moiety auithin the 
Ot Tea Ch. 2 {Eli 
Car. £2 B. \ ftcand 504 tello wing co * t was fun d the delivery TUM) J Aug. 31 ly 


21 a; | | 13 1his 
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This is not the aſſumpſit upon which the plaintiff declared, and 
therefore adjudged for the defendant. Cro. E. 660. pl. 6. Paſch. 
41 Eliz. B. R. Mundy v. Martin. 

6. The count was that ſuper /e aſſumpſit, but ſays not to wwhom, 
nor ſays & eidem querenti frdoliten promifit ; yet the promiſe being 
to enter into a bond to the leſtaten, it was held as ſufficient as if it hd 
been, ſuper ſe aſſumpſit prædicto the teſtator; for it is tantamount : 
and cy it was fo reſolved in the cafe of * Mica. v. JoHxs. But 
if it had been ſuper fe afſumppit to enter into a bend of 291. and ſhews 
not to whom, there perhaps all had been uncertain and void. 
Cro. E. 847, 848. Mich. 43 & 44 Eliz. B. R. Coulſton v. Carr. 


given for the plaintiff. 


The count was that defendant bs that the arrears of 
a certain annuity ſhould be paid modo & forma fequenti, wiz. that he 
auith tas +5the rs fpould be eblived, &c. It was held a on affump- 
fit to be obliged, though it came after the viz, But Fenner e 
contra, Cro. E. 847, 848. pl. 1. Mich. 43 & 24 Ehz. B. IK 
Coulſton v. Carr, 
8. Ailumplit, for that 77 confecer ation he would marry the 7 A 
ant's niece, he promiſed to give ⁊bith fer in marri. ee, as before | he had 
agreed to give with her in marriage to F. S. and alleged that the de- 
2 nt had agreed (but did net ſay with zun) to give J. S. Too l. 
if he would marry his faid niece. This bemg mor d in arreſt of 
judgment, Fenner and Lelverton held the exception good, and 
that it is material and traverſable; but Gawdy and Popham e 
contra clearly z tor that ſuch agreement is but collateral, and 
only an inducement to the promiſe, which 1s the principal cauſe 
of the action; and if the defendant would have pleaded in this 
cafe, that he did not agree to give J. S. 10001. then the plaintiff 
by his replication might have made the agreement certain as to 
the perſon with whom it was made. Yelv. 17 7. Mich. 44 & 45 


Eliz. B. R. Alſop v. Sytwoell. 


& 


Five him ioo i. this is good, wwithcut /aying cut whom the agreement <vas made, or coat oy 
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Noy 38. 

S. C. men- 
tions the 
count as of 
4 promile to 
Pay, &c. 
without ſay- 
ing to whom, 
&c. And 
that judg- 
ment vas 


* Sce (UV) pl. 61. 


Noy 38. 

8. Co but 
S. P. does 
not appear. 


+[ 301 ] 


If J. S. in 
confidera- 
tion of 
1000 |, 
agreces 79 
fay all the 
acbts of 
F. D. and 
IS. 4. 
clares that 
he agreed to 
pay all 
J. D. 's 
dubts, and 
that in con- 
ſideration 
thereof the 
de endant 
premijed 79 
ts partie 


cularly he bas paid, yet che en or the cebts is matter traverſable ; tor it the detendant alieges any 


debt in ſpecial not paid, the plaintitt by way of replication may make it certain; per Gawdy and P op- 


ham. Velv. 17, 18. Mich. 44 & 45 Eliz. B. R. in caſe of Ailop v. Sytwell. 


9. Aſumpſit, &c. in conſideration the plaintiff would marry the 
daughter of the defendant "5 ſe alum; W; „F and did not ſay the de- 
tendant /uper 2 72 zunplit, and this was objected in arreſt tof judgment; 
but it was inſiſted that it mult necefiarily | be intended that the de- 
fendant promiſed, becauſe queritur verſus, &c. and he is there 
named. But all the court held it to be ill; for a declaration ought 
to contain the ſubſtance, or otherwiſe it is not good; and no mat- 
ter of ſubſtance ſhall be ſupplied by intendment, nor hall the verdict 
help it; wherefore it was adjudged quod querens nihil capiat per 
billam. Cro. E. 913. pl. 1. Hill. 45 Eliz. B. R. Law v. Sanders. 
tion in this caſe was adjudged ill, becauſe there ere 3 perſons mentioned in the ecunt, 


conſtat which of the 2 befides the plaintiff made the promiſe, 3 the 


5 Mod. Arg. cites S. C. and ſays ihe defendant's dau, zhter was the lait ©f 
U 


ns 50. 

+ Hon Th is 
was moved 
in arreit or 
Jud G gnents 
and it was 
ſtaid. —— 
S. C. cited 
2 Ld. Raym. 
Rep. $99. 
Trin. 2 Ann. 
and Powell 
J. nid that 
the declara- 


an] then non 
ite is UNCENTH n. — 
the 3 named, and the 


words tuper ſe aſſumpſit i immeciat rely following might relate to her, which was the reaſon of the judg- 


Nnleunt. 
, 


In 
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le Hera for ſeveral horſes lent by the plaintiff te the defendart at his reg, the couyr war 
ghat (tf? &+ fe mH. Exception was taken for t ſaying ac promiſed ; ſed non ahocacur; for it ae 
be td tbe defendant promiſed; and judgment pro plaintiif, the arbr being created by law : bat if Te 
were c {atera!, the promiſe to and by whom mult be poſitively averred. 2 Keb. 715. pl. 97. Mich. 
22 Car. >. B. R. Symball v. Cook. §. C. cited Lutw. 238. by Powell J. as a caſe in point 
with the principal caſe there, which was acjudged for the plaintiſt. Trin. 13 W. 3. Remington v. 
Taylor. | | 

Aſſumpſit, &c. for that the defendant being indebted to him in 201. for goods ſold, in confideration 
thereor aper fe affumpſit and did nor jay that the defendant promiſed. After 2 judgment by default 24- 
judged tor the plaintiff, becauſe there is nobody elie upon the record to promiſe but the d*iencant ; but 
it rhere hig been two defendants, it might have been uncertain to whom to apply the promiſe. 1 Salk, 
26. pl. 13. Trin. 2 Ann. B. R. Shore v. Brown. 3 Salk. 17. S. C. per cur. accordingly. 
2 Le. Raym. £99. Sheer v. Brown, S. C. and judgment ahrmed by 3 juſtices, abiente Holt. 


S. C. cies 10. In aſſumpſit the plaintiff counted of a promiſe gh deliver 20 
Arg. Ha dr. fogdders of lead. Exception was taken, becauſe it was vt ſaid 19 
eee. it whom the lead ſhould he delivered. Sed non allocatur; for it thall 
ces not ex- be intended to be to him to whom the promiſe was made, which 
pes w was the plaintiff, Cro. J. 287. pl. 3, Mich. 9 Jac. B. R. Somer- 


whom the . 5 
promiſe was fall v. Barnaby. 


mace, it thall be intended to be to the plaintiff. 
11. Aſſumpfit, for that he having fold and delivered certain 
wares 10 J. S. at the requef? of the defendant, he promiſed that in c:n- 
federation the plaintiff would truft the ſaid J. S. for the wvares, not 
[ 362 exceeding 100 J. he would pay for the ſame when required; and the 
plaintiff alleged in fact, that ſuper inde fiduciam dedit to the ſaid F. S. 
and delivered the goods to him, which did not exceed 100 l. After ver- 
dict for the plaintiff it was objected, that the words fiduciam dedit 
ſuper inde might mean as well before as after the promiſe made, 
and by intendment may be taken cither way; beſides he ought to 
have alleged that J. S. who was the principal creditor, had not 
Paid for the wares; for if he had, then this action would not lie 


againſt the defendant ; but adjudged that the word ſuper inde muſt 
relate to the promiſe, and that if J. S. had paid the money the defend. 
aut ought to have ſhewed it ; per tot. cur. adjudged for the plaintiff, 

ö 2 Bulit. 74. Hill. 11 Jac. Craik v. Johnſon. 
Prpb 1817. 12. Plaintiff counted that if the defendant would deliver cextain 
* wwares to the defendant's daughter he would pay tor them, but did net 


Ru |, 5. C. = . * 
24 adged for /ay fo dh, he would pay. But the court held that this ſhall be 
= _ intended of payment to the plaintiff, Noy 83. Sharp v. Rolt. 
. Ich. 5 : ö 

Lat. 151. S. C. and the caurt held it well enough. Ibid. 272. Sharp's caſe, 


2 Car. B. R. 
S. C. adjudged accordingly, ——Cro. C. 77. pl. 8. Trin. 3 Car. in the exchequer-chamber, Rolte v. 


Sharp, S. C. and judgment affirmed. 

A. promiſed B. ta delrver fo many lead of, Ec. at ſuch a place. It was moved in arreſt of judgment, 
that the aſſumpſit was to deliver, but does nt ſay te 20bom. But Walter Ch. B. held this exception not 
gd; for when one promites another to pay or deliver any thing, and ſays not to whom, bc /axv vill 
zntend it; and he remembered a caſe in 36 Eliz. where one promiled to deliver 10 quarters of peas at ſuch 
a houſe, and did not ſay to whom, yet it was agjudgtd good; for there, and fo here, he is to deliver it 
at his peril at ſuch a place, though none be there to receive it; and if no place be, then to the perſon, 
though it be not ſaid to whom it ſhall be delivered, and the delivery at the place mentioned indemnitics 
him; beſides in the principal caſe the declaration is, that they were to be delivered at ſuch a place to 
the uſe of the plaintiff, which makes it much the ſtronger. Litt. Rep, 85. Trin. 4 Car. in the exche- 


quer. Howard v. Approbert. 


13. Aſſumpſit for that the defendant in confederation of a marri- 
age, &c. inter alin, promiſed to pay ſo much; after a verdict for the 
plaintiff, the judgment was ſtayed, becauſe the whole promiſe 

2 | being 
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being intire, it muft be æuholly ſet forth. All. 5. TEL 22 Car. B. R. 
Powell v. Waterhouſe. 

14. Caſe, for that the defendant afſumed to pay the plaintiff 84 1, 
out of the freight of a ſhip. It was moved in arreſt of judgment, 
becauſe the plaintiff had nt averred that there ꝛuas any money due 
for the freight of the ſhip; per Roll Ch. J. it is a parcel of the 
promiſe that the money ſhould be paid out of the freight, and 
that it ought to have been avowed; and likewiſe the plaintiff 
ought to have laid a demand made of the money to be paid out 
of the freight, Sty. 220. Trin. 1650, B. R. Chace v. Lover- 
112. : 

£ 5. It did m7 appear by the declaration to whom the afſumpſit 
was made, but it was only ſaid /uper ſe afſumpſit ; and this being 
moved in arreſt of judgment, the court ruled a nil capiat per bil- 
lam. Sty. 255. Hill. 1650. B. R. Coleman v. Blunden. 


16. Aſſumpſit for that in conſideration quod precuravit [ procuraret] Raym. 128. 


J. S. to ſurrender ſuch an houſe the defendant would pay him 101, Buck v. 
| | . : pu _—_— „ Angel, S. C. 
when he ſhould be required, but did net ſay ſuper fe alfi it to pay 5 Tucden 1 


after a verdict for the plaintiff the judgment was ſet aſide for thought the 
this reaſon. Sid. 246. pl. 8. Paſch. 17 Car. 2. B. R. Buckler v. declaration 


not good 
Angel]. but Keeling 
thought it only matter of form; but judgment was ſtayed until, &c. Keb. 878. pl. 30. S. C. 
adjudged per curiam præter Keeling.—— Lev. 164. S. C. and the judgment ſtayed; for here was no 


promiſe, and therefore non aſſumpſit was no iflue. S. C. cited and S. P. where the count was of 
goods fold and delivered, and judgment revetſed in error. 2 Ld. Raym. Rep. 1516, Hill. 1 Geo. 2. 
B. R. Lea v. Welſh. 


17. Indeb. aſſ. in an inferior court alleged that defendant was 
indebted to him for goods ſold, and being ſo indebted, did aſſume 
infra juriſdictionem curiæ. Hale Ch. J. thought it good enough, 
for the indebitatus is but the inducement to the action, dut the ofſicmplit 
zs the ground of it ; for this is not an action of debt but action on [ 363} 
the cafe, and the alleging the indebitatus is only to ſhew that it is * 
not a debt upon a judgment, nor an obligation, nor a rent; ſo 
that if he had ſaid indebitatus for goods generally, it had been 
good enough. Twiſden and the practicers affirmed the practice 
for 10 years to be otherwife; but Hale and Wilde never knew 
it ſo for many more years; and Hale took a difference, that if he 
had ſaid «vares fold at ſuch a place he ſhould have ſaid infra juriſdic= 
tiancem curie ; but if no place appear, and the afſimpſit be alleged 
infra juriſdictionem curie, it is well enough. Adviſare volunt. 
Freem. Rep. 104. pl. 112. Mich. 1673. B. R. Anon. 
18, Aſſumpſit, &c. for that the defendant being excommunicated 2 Lev. 119. 
at the proſecution of the plaintiffs (church-wardens ) for net paying a Co 


AND Cur- . 


tax towards the repair of the church, and in conſideration that the bi- 118 Col 
Shep at the inflance and requęſi of the ſaid defendant would abſolve him, 11x6woop 
he promiſed to pay the money to the plaintiffs, & . It was moved in - we _ 
-arreſt of judgment, that here was no contideration on the part of the the. 
plaintiffs to raiſe this promiſe; but judgment was given for them; municaricn of 
for it cannot be intended but that the biſhop abſolyed him at their *** </ — 11 
requeſt, and would not have done it but on account of the pro- = . 
> 4 | | mile 
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defendant miſe to pay the money to them, Vent. 297. Trin. 28 Car, 2. 
* B. R. Curtis & al v. Collingwocd. 

ment for the plaintiffs. Freem. Rep. 284. pl. 328. S. C. exception was taken, becauſe it waz 
nee alleg'a that they were church-wardens at the time f ihe promiſe made, whereby it might appear that 
they had a right to demand the money, and ſo they may be as mere ſtrangers. But had it been in con- 
ſideration that the plaintiffs confentirent, or would not obſtruct it, or that the bithop at their inſtance 
would abſoltwe it, it would have been well enoagh ; per I wiſden ; ſed nunc dubitaverunt; and a6;ornatur, 
Atte wards judgment was given for the plaintiff. 


19. In indeb. aff. the words in conſideratione inde were cf? out ; 
and held well enough, for it being well alleged that he was in- 
dedted, the law raiſes the promiſe, and they could not but intend 
it to be in conſideration of that debt. 2 Show. 180. pl. 178. Hill. 

3 & 34 Car. 2. B. R. Tyler v. Bendlowe. 
85 . 20. Aſſumpſit, quod cum the defendant was indebted is him in 5 l. 
1 ee; for money lent, and promiſed to pay cumque etiam at the requeſt of the 


8. I pl defendant the plaintiff found harſe-meat for J. S. ſuper ſe afſumpht ; 
_ "x and ſays net that the defendant ſuper ſe aſſiumgſit. It was aſſigned 
ment, i for error, that J. S. might as well be thc perſon promiſing as the 
being atter defendant z and the promiſe is the giſt of the action; and an in- 
. certainty in that cannot be cured by intendment after verdict. Sed 
dared upon per cur. it being ſaid poſitively at firſt, that the defendant ſuper ſe aſ- 
a ſpecial ſfumgſit, and then cumque etiam, &c. the ſame nominatiue ſhall go 


eee 72 all the premiſes ; and by reaſon of the word (etiam) it cannot be 
and the de- intended of a promiſe by J. S. for he had not promiſed before. 


tendant, that Judgment after verdict aftirmed. 2 Salk. 663. pl. 4. Mich. 8 W. 
the plainuft 3. B. R. Roe v. Gatehouſe. 

ſhould con- 

vey to him an houſe, &c. and that the defendant ſhould pay the plaintiff 135 J. Then he lays mutual 
promiſes, cumque etiam, in conſideration that he (the plaintiff) had by leaſe and releaſe conveyed eidem 
Joſephs the detendant) the ſaid houſe, ſuper fe aſſumpſit to pay the money, &c. It was moved in ar- 
reſt of jag ment that the declaration was il}, becauſe the plaintiff did not ſet forth that the defendant 
ſuper ie aſſumęſit; but adjudged for the plaintiff by 3 juſtices; contra Blencow, that thoſe words 
cumque etiam might be conftrue4 moreover, and conjoin the 2d promiſe to the perſon rightly named in 
che tick promiie; befides this was after a verdict, which cures want of form; per Treby Ch. J. 
Eutw. 233. Hill. 9 V. 3. Stanhope v. Butler. 


21. Plaintif counted that the defendant the 6th of May 1695, 
in conſideration that the plaintiff had provided him diet for 120 weeks 
tunc preterit' promiſed to pay him 7 g. per week, and that the defend- 
ant poſtea, viz. the 6th of May 1695, in conſideration that the plain- 
tiff had found him diet for the ſpace of 120 weeks then paſt, pro- 


[ 364 ] miſed to pay the plaintiff fantum quantum mereret for the ſaid 


wecks; and moved in arreſt of judgment that the defendant is 
twice charged fir the ſame thing, the 120 weeks in the quantum 
meruit being not ſaid to be others from thoſe in the ſpecial pro- 
miſe, as it is uſually ſaid in thoſe caſes. But the court held that 
though (aliis) be generally ſaid, yet ſecing it did nt appear they 
were the ſame (for there is no preciſe time laid when theſe 120 
weeks were) they will not intend them fo as to deſtroy a promite 
otherwiſe well laid; and therefore the plaintiff had judgment. 12 
Mod. 157. Mich. 9 W. 3. Weſt v. Cole. 
7 Salk. 24 22. In debt, one never lays a promiſe but only the debt; but 
pl. y + in aſſumpſit there is a contract in law to pay what you received to 
nat appear. another's uſe ; and though a promiſe be laid ever ſo expreſs, yet it 
| 7 1 you 
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you do not ſhe the care of the promiſe it will not bear an af- 
ſumpſit, though you give ever fo juſt a debt in evidence; becauſe 
it may be debt by ſpecialty, or a rent, whereof aſſumpfit does not 
lie, if it be not for forbcarance of the payment after it is due, 
So it will not be enough to ſay, that the defendant being indebted 
to you in fo much money, he promyed to pay you, even after ver- 
dict. Per Holt Ch. J. 12 Mod. 11. P Ry. ©. 0 
caſe of Palmer v. Stavely. 


(Z. 11) Aſſumpſit. Declaration. What is good 
ſetting forth of the Promiſe in a Quantum Meruit. 
And in what Cafes a Quantum Meruit lies. 

1. JN indeb. off, & quantum merui!, there was judgment by default, 
and a writ of inquiry and entire damages given. Upon a 

writ of error in B. R. it was objected that one of the promiſes 
was ill; for it was in conſideration that the plaintiff would let the 
defendant have meat, drink, &c. he promiſed to pay quantum 


rationabiliter va rent, when it ſhould be { valebant ) at the time of 


the promiſe; but the judgment was affirmed. 3 Mod. 190. Hill. 
3 Jac. 2. B. R. Bowyer v. Lenthall. 

2. The conſideration may create a debt though that debt be not 
reduced to a certain ſum, as where the plamtuF found meat and 
drink for the defendant at his reque?. 2 Vent. 282. IIill. 2 & 3 
W. & M. in C. B. Webb v. Moore. | | ; 

3. Quantum meruit lies for ſerving as a commiſſioner on a cn 
mifſicn te examine wwitne/}'s. 1 Salk. 330. pl. 1. Mich. 3 W. & M. 
in B. R. Stockhold v. Collington. 

4. The very taking up gos implies a contract to pay for them 
what they are worth. Cumb. 426. Trin. 9 W. 3. B. R. in 2 
note in caſe of Hayward v. Davenport. | 

5. Curate bemg removeable at the will of the parſon, cannot 
preſcribe for a penn, but his remedy mult be by quantum mexuit. 
2 Salk. 506. Hill. 10 W. 3. B. R. Birch v. Wood. 

6. Quantum meruit, for that at the defendant's requeſt he had done 
ſuch and ſuch ſervices for him, the defendant promiſed, in conſideration 
thereof, to pay him quantum mereretur, as much as he ſhould de- 
ſerve. It was moved in arreſt of judgment, that the confideration 
being paſt, it ſhould have been quantum merebetur, or meritus fuiſ- 
let. Holt Ch. J. aiked, if the preſent tenſe of the potential or con- 
junctive mood be the ſame with that of the indicative, as in the 
caſe of quod recuperat, in all judgments, which, it tranſlated, 
muſt be made (do recover), why ſhall not the præter- imperfect tenſe 
of both moods be the fame? And if this had been merebatur, 
you had allowed it good. And the merit is not paſt when the 
work is done, but continues till ſatisfaction. And the plaintiff 
had judgmenr. 7 Mod. 106. Mich. 1 Ann. B. R. Clerk v. Yew- 
dall. 

7. Aſſumpſit, 
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Rep. 1223. 
S. C. ad- 
yudged for 


the plaintiff. 
The reporter 


ſays » the 
queſtion 


feems to aim 


to be, whe- 
ther the 
plaintiſf 
ought not 


Attions [of Aſſumpſit.] 
7. Aſſumpſit, for that the defendiint, in conſideration the plaintiff | 


would provide him meat and drink, he promiſed to pay as much as the 
Plaintiff habere meruit. It was moved in arreſt of judgment that. 
meruit ſhould have been merwerit. But judgment for the plaintiff; 
for per cur. they muſt take the words of the declaration to be the 
very words of the promiſe z and then the court ought not to pur- 
fue a grammatical ſenſe, which makes the promiſe void, but to 
conſtrue it to as to make the parties mean fomewhat. 2 Salk. 558. 
pl. 3. Hill. 4 Ann. Moverly v. Ley. 


to have purſues the intent and meaning of the promiſe in his declaration, 


8. In cafe the plaintiff declares, that the defendant being indebted to 
the plaintiff in 10 J. fen horſe meat, in conſideration thereof promiſe 
zo pay to the plaintiff as mich as he ſhould deſerve. After verdict for 
the plaintiff, it was moved in arreſt of judgment, Hat a ſum certain 
could not be a confideration for an uncertainty. Suppoſe the jury had 
given 131. 108. that could never be a good confideration for more, 
But per cur. it is well enough, and the plaintiff has d, to 
bring his action upon either. 1x Mod. 134. pl. 15. Trin. 6 Ann, 
B. R. Squire v. Yendon. 


(Z. 12) Aſſumpſit. Breach. How to be aſſigned 
of the Promiſe, | 


I- A Sſumpfit, for that he was endebted to J. S. in 405. the de- 

fendant,. in conſideration that he had delivered 40 s. to hin: 
did promiſe to pay it, and diſcharge him againſt J. S. and alleges 
that he had not diſcharged him, but /uffered him to be ſurd for the 
40 C. by the executir of J. S. but doth not allege that J. S. was dead. 
After judgment for the plaintiff this was aſſigned for error; but 
the court held it to be well enough, for that the plaintiff directly 


alleged that he had not diſcharged him, and the other matter is but 


Le. 123. pl. 
167. Della- 
by v. Haſ- 
ſels, S. C. 
adjudged ac- 
Sordingly. 


Le. 123. pl. 


168. S. C. 
by Gawdy 
accordingly, 
but no men- 
tion of judg - 
ment, 


* 


place when he gave notice of his content; 


circumſtance ; and the judgment aſſirmed. Cro. E. 98. pl. 3. 
Paſch, 30 Eliz. B. R. Coke v. Barrow. : | 
2. Aſſumpſit, in confederation the defendant retained the plaintiff t» 


go to Paris upon his occaſions, the defendant promiſed to give him /3 


much as would content him. Tn. aflumpſit the plaintiff alleged that 
he went thither, and was content to take 251. which he requeſted 
the defendant to pay, but he refuſed. It was holden by the court 
that the action did well lie, though the plaintiff Zewed not time nor 

25 the place is not material 
nor iſſuable. And adjudged for the plaintiff. Cro. E. 132. pl. 8. 
Paſch. 31 Eliz. B. R. Debavoy v. Haſſal. 

3. Aſſumpſit, for that in corfideration he had paid to the diſendant 
40 J. for the debt of F. M. his fon, the defendant promiſed to deliver 
him all the bonds, &. wherein the ſon ſlod baund to him. It wes 
moved in arreſt of judgment, that the piaintiit had ct averred that 
the defendant had bonds in which the ſin was bound l im. Gavidy, 
J. ſaid that he need not allege what due deeds were, becauſe he :3 
: 25 


2 VW 


Actions [of Aſſumpſit.] * 360 


not to recover the bonds, &c. but damages for detaining them. 
And the plaintiff had judgment. Cro. Eliz. 133. pl. 11. Paſch. 31 
Eliz. B. R. Muſket v. Cole. 

* 4. Aſſumpſit, in conſideration the punti had fred the defendant, 
and were at iſſue, the defendant, in conſideration he hej ſurceaſe bis 
ſuit, promiſed him to aſſign him ſuch a leaſe, and Zo pay Him his co/ts 
ef ſuit ; and alleged he had ſurceaſcd his fait, but that the defen- 
dant had not athgned his leaſe, nor paid his coſts of fuit. It was 
moved in arreſt of judgment, becauſe he did nt allege what cofts | 
he expended. The court held it not good for that cauſe, if the de- | 


fendant had demurred upon it, but taking iſſue upon it, he ſhall 

not now take advantage of it. And ſo the plaintiff had judgment. 

Cro. E. 276. pl. 4. Paſch. 34 Eliz. B. R. Fox v. Goodſon. 5 
5. Aſſumpſit, confederation that the plaintiff would ſurceaſe his aig 3 

uit againſt the defendant in chancery, he promiſed to fave the plains S. C. as ad- 

tiff harmieſs from all actions which might be brought againſt him, Judges Trin, 


. . oO 2 Eliz, 
for or concerning a leaſe aſſigned by him to the plaintiff, and averred & ß. 


that he did forbear to proceed, and that a ftranger had brought Afumpſit 
an action on the caſe againſt him in B. R. ratione dimiſſionis præd. #7 9: *< 
and that the defendant had not ſaved him harmleſs. After ver- 


in obl.gation 
dict and judgment for the plaintiff it was ailigned for error becauſe of 2007. . 
the plaintiff did net ſet forth certainly what aftion was brought againſt * 25 8 p 
him, or that it was brought for a matter in d at the dime of the pro- "4. hin 
miſe made. And for theſe reaſons the judgment was reverted, Ars : 
mA — | * ard aiih u 
Moo: 705. pl. 985. Morſe v. Role. res e 
pleaded upon that bond, ard a recovery had by due courſe of late, the difendant bad not [amen bim ha m- 
4ſt. The defendant aſſigned for error, becauſe it is nat alleged base be in ended Vn, ard recoveredy 
but generally implacitaſſet & recuperaſſet. Sed non allecatur; for that is ſutficient, <v.t,0ur /ocnd.ng ie 
record, Ciro. J. 10. pl. 14. Paich. 1 Jac. B. R. Foker v. Clement, | 


—— — —— ͤ ͤ6Eœ—J—j—̃—y— —— —ͤ— — 


—— — Ag 
* 


— —ä4ũ — — tri on " 
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7 | 
5 6. Aſſumpſit, for that the defendant had diſirained 6 oxen of H. 
: the plaintiff for a quit-rent due to the bailiffs of I. the defendaiit, in j 
ly - conſuderation that H. had paid the money for the redemption of the cattle, | 4+ 
i aſſumed upon requeſt, to ſhew to H. or to ſuch other perſon or perſons | | 
dM as he ſhould name, a Hake record to charge the ſaid lands with the 
ut ſaid quit-rent ; and alleges that he appointed Ii. to fee the ſuid record, 
Zo and requeſted the defendant to ſhew it to B. but that he had not fhewed 

70 the ſaid B. any ſufficient record to charge his lands. It was moved 
4 in arreſt of judgment, that the ſufficiency of the ſaid record will | 
[9 by this means be referred to the lay-gents, whereas the plaintiff | 
at might have pleaded that he did not ſhew any record, and fo the | 
ed jury might have inquired of it. Sed non allocatur; for though 
irt the plaintiff might have laid the breach generally, as that he 
or | lſhewed not any record, yet as it is laid it is good enough, it being 
ial moſt proper to lay the breach as the promiſe was. Yelv. 38. Mich. 
8. 1 Jac, Heyford v. Reeve. ; | 

7. Aſſumpſit, for that the defendant was pff ed of 175, todd of But if the 

wit wol, and there was a colloquium betabeen them for 15 todd of the ere, w 
ber faid 17 todd, to be choſen by the plaintiff, &c. Ihe defendant, bean a be- 
003 n confuderation of 6 l. to be paid at ſuch a day, Or. promiſed is fore, and 
hat deliver to the plaintiff predict. 15 todd of Wool; and avers, that ven _ has 
ay, although he aua read ly to pay, r. yet the Wefengaine had net deli vered ws args 
813 Vol. I. E e | the 
O | 


* G7 Qdions [of Aſumpſit.] 


miſe to de- the ſaid 15 todd, &c. It was moved in arreſt of judgment, be- 


li 5 
— ay cauſe he doth net he that the pluintiſt had made any election of the 
evict y- IF todd, which is quaſi a condition precedent, and an act firſt to 
| ee be performed by the plaintift, before the defendant was obliged 
e Pro- . . bs - . . : 
miſe i. by his promiſe to do any thing; quod fuit conceſſum per tot. cur. 
found, the And by Popham this is much enforced by the word (pred.) which 
plaintiff ſhall cane, refer 75 any ather thing but to the communication, by wwhich the 
have judg- 5 * ; ; 
ment for Plain if of his own ſhewwing eught to make an eleftion ; and fo it ap- 
rhe ce gi. pears to be his own default. Adjudged againſt the plaintiff, 
tete o Yelv. 76. Mich. 3 Jac. B. R. Rayney v. Alexander, 
conditional, | 
ad the prom: alſelute; per Popham. Velv. 6. per cur. in S. C. © | 
* Sc if it appears the drfendart bath | id one of the todd hep ve dleffion, this had deftroyed the election 
of the plaintiff, and made the promite abſolute. Sz if the d:fondant would nt ſi fer the plaintiff to ſee 
the <v--/, that he might make his election; for this will excuie the act on the part of the plaintiff to 
be per formed, and have been a default in the defendant; per Fopiiam, Yelv. 76, Mich. 3 Jac. in 
caſe of Raynay v. Alexander. 
Yelv. 168. 8. Afumpſit, for that the defendant in confideration the plaintiff 
e ab,] marry his couſin, promiſed he would give him 1001, and ſaid he 
a4juded for married her ſuch a day and place. It was moved in arreſt of 
the plaintiff. judgment, becauſe it was nt fhewn that he had given the defendant 
notice of ie marriage. But a precedent in point between MoRLEY 
leu v. Toes AND HoDGEs in the exchequer chamber being ſhewn, where judg- 
1 ment was aſhrmed, the court reſolved it was good enough; tor it 
ncpe * * . 
te plain. is a neceſſary intendment, that when after the marriage he re- 
queſted the money, that notice was given of the marriage. Cro. 
J. 228. pl. 4. Mich. 7 Jac. B. R. Bradley v. Toder. 
| bare 175» 9. Aſſumpſit, for that the defendant being indebted to the plaintiff 
OC: = . . . . . . 3 : 
Pack, S. C. in 40 . for wares, Sc. promiſed to pay ante inceptionem proxim: ilineris 
adyutzed ac- of the plaintiff is London ; and alleged that en the 23d day of February 
Cordingiv.— XT . 3 1 1 4+: . 
Ee ov following incepit iter ſuum to London, but did nt fay proximum, for 
Mad. 145. Which cauſe it was held ill; ſor the duty grew upon the com- 
by Bolt Ch. mencement of his next journey. And adjudged for the defendant. 


J. who 142 Cro. J. 245. pl. 3. Trin. 8 Jac. B. R. Rook v. Rook. 


it was aga nt | 
all reaſon; for if it was the next, then by their own confeſſion the action lay; but if it were not the 
next, then there was another journey betoie, and then too the action was well brought. S. C. 
cited, and deaicd to be law. 2 Ld. Raym. Rep. 839. Mich. 1 Ann. 4 


2 Kela 37- 10. Aſſumpſit, for that the plaintiff ſuffered the defendant to occupy 
nd for ® houſe, the defendant promiſed to ſave the plaintiff harmleſs, and alſo 
the pla nit; 79 pay 2 d. for every farthing-worth of damnge the plaintiff ſhall ſuſtain, 
— _ &c. and declared that by negligence F4 the defendant the houſe was burnt 
. n, and that he had net ſaved him harmleſs, nor paid the 2 d. for 
| fron the de- every furthing-wworth of laſe, &c. It was moved in arreſt of judg- 
Con is ment, becauſe he did no eu how many farthings damage he ſuftain- 
. ed, and therefore nil capiat per billam was entered, per tot. cur. 
for the court cannot intend but that the jury have given damages 
as well for the not ſaving harmleſs as for tlie farthing-worths of 

the lois. Yelv. 220. Patch. 10 Jac. B. R. Coveney v. Wooden. 
11. Plaintiff counted that deferidant entered into a flatute nit t9 
Ain mer his leaſe, auhich being forfeited by his afſigning the leaſe, he 
promiſed 14 pay the 15 þ 20 J. in conhderation he would forbear to ſue 
um. It was moved that here was no conlideration, becauſe it 
docs nc hHeai that the adulte was forfeited, it nit being ſheawn by 

| 2 


avhut 


nay Ort iO 21 4 

* 4 CA * 

NN r ä 
rc 


what conveyauce he had afjigned, but only in general that he had 
aſſigned over without ſhewing how. But it was held good, and 
judgment for the plaintiff, 2 Bulſt. 262. Mich. 12. jac. Simpſon 
v. Powell. 

12. The count was, that the defendant being indebted to him 
in 100 J. in conſideration of forbearance till ſuch a day, promi/ed 79 
pay 50 l. at one day, and 50 J. at another, and averred that he had 
not paid the 100 l. modo & forma. It was moved in arreſt of judge 
ment, becauſe he had nt averred the non-payment of each 501. at 
the ſeveral days ſevera!ly. But Coke Ch. J. thought it well enough 
after verdict. And judgment for the plaintiff. Roll. Rep. 404. 
pl. 32. Prin. 14 Jac. B. R. Pete v. Tongue. 

12. Aſſumpſit, for that 2% confederation of a ſum of money paid t9 Hl ee 227. 
the defendant, he promiſed to take the plaintijf”s fon apprentice for ſeven Wright, 1 
years, and to find him meat, drink, aud cloaths, &c. durante ter- S. C. ad- 
mino prædicto; and aſſigns the breach in not finding him meat, Judzed for 
&c. durante termino apprenticii; but did nt aver in his declara- e ane 
tion that he put him apprentice, or that the defendant accepted him as thuugh at | 
apprentice ; and this being moved in“ arreſt of judgment, the de- firit they in- 


claration was held ill, and judgment for the defendant. Cro. J. — 4 


406. pl. 1. Mich. 14 Jac. Talkorn v. Wrigg. for the 
13. Aſſumpſit, for that he bargained with B. to ſell and deliver mag 7 
2 


him 150 flone of ꝛ⁊bco for 1141. to be paid at a day t9 come, and that 
the defendant in conſideration he avould deliver the ſaid wool 19 B. be- 
came fide jufſor for the ſaid B. aſſumendo, &c. to the plaintiff to pay, 
&c. It was moved in arreſt of judgment, becauſe he grounds his 
declaration upon the afſumpſit, whereas there is no aſſumpſit but 
that he · became fide juſſor; and then it ought to have been fheaved 
that the principal had ns paid it, being demanded, and fo have alleged 
default in him, and afterwards a demand of the ſurety ; and of that 
opinion were all the court (abſente Mountague,) wherefore judg- 
ment was for the defendant. Cro. J. 500. pl. 9. Mich. 16 Jac. 
B. R. Bateſby v. Brookibeck. 

14. In aſlumpſit the count was of a promiſe to pay at Lady-day, 
vel circiter illu tempus ; and alledged that it was not paid at the 
day, nor within 40 days after. Notwithſtanding the uncertainty 
of circiter, judgment was given for the plaintiff; becaute it ap- 
peared that the money was not paid when the ſuit was commenced, 
Noy 16. Taylor v. Charcy. | 

15. The defendant promiſed riſt of March to deliver the plain- 
% 20 quarters of barley the next feed-time, witho:t ſhewing when the 
feed-time was ; but the action not being brought till half a year 
after the promiſe, and the ſeed- time being between the promiſe 
and the action, judgment was given for the plaintitf, Godb. 350. 
Pl. 445. Trin. 21 Jac. B. R. Totnam v. Hopkins. 

16. Aſſumpſit againſt an executor, for that J. S. the fr pro- 3 
miſed the plaintiff, who had married his daughter, that he would give the, 5 fa 
Vim as good a portion as he ſhould grve to any of his children ; and al- in cer tem- 
leged that J. S. gave to ſuch a daughter fo much, &c. It was moved * _ be 
in arreſt of judgment, becauſe the plaintiff did not ſet forth the time anne 8 
when J. S. gave ſo much ie ſuch child, and it may be that he gave & 4irdaugi- 
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reid a die jt before he made the promiſe to the plaintiff, and then the pro- 
8 * * 2 . * " 
Sit” miſe quod daret would not extend to it; per Whitlock J. this 


i mavyiare A 
en much as May be intended; but Jones and Doderidge e contra, that a de- 


&e gave iz Claration ſhall not be taken by intendment> Lat. 203. Mich, 2 
ee. Al Pick 

with any ar. Almot v. Pickton. 

other daughter ; and alleged he married S. and that T. bd 3 daughters, vix. E. A. ard the ſaid S. and 
that 7. gde in marriage 75 77 S. robe married A. ico l. end a bend of 1001. to pay bim 50 J. more after | 
Bis decca e, if A. er any iſſue of ber cody were then lia irg; ana aſſigns the breach that 7. paid him only 
40 J. in bis life-time, and that be requires of the defendant, eobs had aſſets, the 60 l. and a bord for the 
Farm n? of 504. more, and averred that A. bad iſſue alive. It was moved in arrett of judgment, that the 
promile to give as much as to any other daughter extends only to money given, and not to the bond. But 
17 it did extend to the bond, then it ought to have been averred that S. or ſome iſſue of her body was 
alive, and not that A. had iſſue alive; ard of this opinion were all the court, but chiefly for the 2d 
Point ; but as to the firſt they differed, wherefore it was adjudged for the defendant. Cro. C. 186. 
Pl. 5. Paich. 6 Car. B. R. Cule v. Thorn's Executors. | 


yo 228, 17. Aſſumpſit, for that the defendant having difeeurſe with the 

unchet v. 1 = 1 . . OE. as Goo! 
Kingtton, . F f fo1 the marriage of ene A. affirmed that het portion aas God.. 
8 and in confederation he would marry her, and promiſe to ſettle ſuch 
+ eat lands for her jcinture, promiſed the plaintiff to pay him 1001. - 
tif; and ir mani faceret to him the ſaid portion of 6001. and that he at his re- 
the had ſuch queſt married her, and that the defendant had not paid, nec fir- 
# porti®n, mam faceret to him the ſaid 6ool. It was moved in arreſt of 


the defend- . A . . . 
ant might judgment, becauſe nt fhewed that he might not ade the ſaid portion, 


_ pleaded or that NM. had not ſuch a portion. But the court held the declara- 
7 tion good; for it * purſues the words of the aſſumpſit in the 
Aſſump- 
Gt, &c uren breach alleged, and theſe words tantamount, that he would war- 
a premiſe rant he ſhould have ſuch a portion, with his wife. Adjudged for 
mace 9 the plaintiff, Cro. C. 202. pl. 5. Mich. 6 Car. B. R. Pilchard v. 


turn certain : 

b:rſes ty Kingſton. 
fuck a day a 

in as gred plight as they were at the lending, er to pay 10 J. for every 4 berſe ſe damnied; and the 
breach aſſi ned was that ce of the berſes wvas not returned till after that time, and the other not returned 
t ali; and this was adjudged no good aſſignment, becauſe it did not purfue the ru hole promile, which 
was to return them by ſuch a day, or pay tl. per horſe; and ſo judgment in the marthaltea was i£- 
ver ſed. Sid. 440. pl. 8. Hill, 21 Car. 2. B. R. Wright V, Johnſon. 


11369 


18. In aſſumpſit it was agreed per tot. cur. that where there is 
2a mutual promiſe, viz. A. promiſetb B. to ds ſuch a thing, aud B. 
promiſeth A. in confideraticn theregf to do another thing ; if A. brings 
action againſt B. and alleges a breach in non faciends, and faith that te 
7s ready to ds that thing which he promiſed, but that the other refuſed 
10 accept of it, the breach is wel! laid, and the action well lieth; 
for it was idle, and more than the plaintiff was compelled to do, 
to ſhew that paratus eſt to do a thing which he promiſed ; fo that 
if there were a breach upon the part of the defendant, it is ſuſſi- 
cient; and if there was a breach upon the pluintiff's part, the de- 
fendant ought to bring his action for it. And the differerce was 
taken by Bramſton, where the promiſe is conditiznal, and where ab- 
Solute, as in our caſe; and agreeing with this difference, it was 
ſaid at the bar and bench, that it was adjudged... Mar. 75 
Pl. 114. Mich. 15 Car, Thorp's caſe. | | 

19. The count was, that in conſideration of a marriage lo le 
had betaveen the plaintif”s fon and defendant's daughter, ond of ſettling 


fe much land an him upon the marriage, be promiſed, that within ſuch 
| time 


 — — Oi 
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time after the marriage had, he and his fin ſhould be bound per ſcriptum 
ſam debita juris forma fiend” ts the plaintiff ie pay Zoool. for a mar= 
ringe portion. It was moved in arreſt of judgment, that the breach 
aſſigned is, that they did not give ſecurity per ſcriptum ſuum obligatorium, 
which agrees not with the aſſumpſit; for they might give ſecurity 
by a judgment, which is not ſcriptum ſuum, and yet it is debita 
juris forma factum. Roll Ch. J. held, that for laying the pro- 
miſe it is not neceſſary to purſue the very words but the ſubſtance 
of it, ſo as it may appear to the court that there is cauſe of action, 
and that there is no variance in the ſubſtance, and that the promiſe 
roll extend to a judgment, ſtatute, or recognizance, but cannot be 
intended of a parol promiſe. And judgment for the plaintiff, 
niſi, &c. Sty. 143. Mich. 24 Car. B. R. Tracy v. Poole. 

20. Aſſumpſit, in conſideration the plaintiff would marry the de- 
fendant*s fiſter, he awould give his ſiſter 3001. for her marriage-por- 
tion, on his marriage with her, It was objected that the breach 
was not well aſſigned; for the plaintiff declared on a promiſe 
made to him to give him 3ool. in marriage with his ſiſter, and 
the breach aſſigned was in not paying the 300 l. te him, and ſo doth 
not anſwer the promiſe; for if the money be paid to the wife, 
which for aught appears may be done, the promiſe is not broken; 
but adjudged, that ſince the huſband is to give the acquittance, 
the money is to be paid to him, and the verdict found that it was 
not paid, fo the plaintiff had judgment, miſt. Sty. 393. Mich. 
1653. B. R. Bedwell v. Fenwick, 

21. Aſſumpſit, for that the defendant promiſed, in confideration 
the plaintiff would forbear to proteſt a bill of exchange drawn upon the 
defendant, that he would pay the money awhen he ſhould come next to 
London. It was moved in arreſt of judgment, becauſe the plain- 
tiff did nt fhew that he came to London, but ſhewed that he died at 

Plymouth, and came not to London; but adjudged it is not ma- 
terial; for the payment of the money was a duty, and a good 
conſideration, the money to be- paid being for money received 
beyond ſea, Sty. 416. Hill. 1654. B. R. Pinchard v. Fowkes, 

22. Caſe, for that the defendant, in conſideration the plaintiff 
would marry ſuch a woman, did promiſe, that upon his marriage with 
her, . he would pay him 50 1. and alſo give him yearly one firbin of eggs, 
and a flitch of bacon during the life of the plaintiff. The plaintiff had 


a judgment on nil dicit, and upon a writ of enquiry great da- 


mages were found, It was moved in arreſt of judgment, 1. That 


it doth not appear for what breach the action is brought, whether for 
the not paying the 501. or the eggs and bacon ; nor is it averred 
in what year the defendant was to begin to pay the eggs and bacon. But 
per Roll Ch. J. it ſhall be intended to begin within the year next 
after the marriage ſhall take effect. Nor doth it appear for how 
many years the eggs and bacon were unpaid ; and the promiſe was 
made anno 1647, and the writ of enquiry was executed anno 
1653. But Roll Ch, ]. over-ruled the exceptions, and to the 
laſt anſwered the record is hucuſque, and ſo it is certain enough; 
therefore let the plaintiff have his judgment, niſi, &c, Sty. 404. 
Hill. 1654. Greenling v. Bawdit. 
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23. If 2 breaches are afſtgned, and the one is well aſſigned and the 
ether not, yet the action hes well enough; per Rol! Ch. J. Sty, 
412. Hill. 1654. m caſe of Dorman v. Snagg. We, 
224. In aſſumpſit the count was, that the defendant's teſtator, 
in confideration the plaintiff would marry M. promifed to leave him half 
of his eflate at his death, and that he thereupon married her, and 
yet he did not leave him half his eftate at his death, Exception was 
taken, that (half of his eſtate) might be intended both of real 
and perſonal, and of eſtates in reverſion as well as in poſſeſhon, 
and that the plaintiff only /ays Hit tefturcr died 251th 3000 l. in 
Feſleſſion, and did net leave him half of that eflate; whereas it may be, 
chat he left him part of his real eſtate, or eſtate in reverſion, to 
the full value of half his whole eſtate. But Glyn Ch. J. diſal- 
lowed the exception, and gave judgment for the plaintiff, Sty. 
463. Mich. 1655. B. R. Culliar v. Jermin. | 

25. The defendant, in confederation the plaintiff would build ſuc} 


an ren mill, promos to repay what he ſhould diſbuiſe, and alſs that if 


the plainti t would forbear his menies he would pay him 13 J. 8 5. 
being the full of bit diſburſements, or cauſe the ſaid ſum to be paid außen 
the ſaid mill ſhould fir/? knock. The plaintiff alleges that the mill 
hath knocked, &c. Exception was taken, becauſe the plaintiff 
faid that the defendant hath not paid him, which is no denial, but 
that the defendant may have cauſed him to be paid. Sed non al- 
locatur. 2 Sid. 33. Mich. 1657. B. R. Wood v. Rowd. 

26. Cafe upon a promiſe ts re-deliver to him ſome rings, or to pay 
bim 18 J. in money, and ned the breach, that the defendant had not 
re- delivered the rings, but did net ſay that he had not paid the 181. and 
this was held ill, though after a verdict for the plaintiff; for the 


18 J. might be paid, and if fo, then the plaintiff has no cauſe of 


action. Hardr. 320. pl. 14. Mich. 14 Car. 2. in the exchequer. 
Anon. 

27. Aſſumpſit, in conſederoticn of money and ſo many weſſels of ale 
deirvered by the plaintiF to . S. he the defendant promiſed, that he 
Tru werront to the plaintiff all that J. S. ob for the ſame. Af- 
ter judgment in the marſhaliea it was aſſigned for error, that the 
Plaintitt had /aid the breach for non-payment of the money, whereas 
it ſculd be for not warranting. But the court held that the firſt is 
well enough. Sid. 178. pl. 12. Hill. 15 & 16 Par. 2. B. N. 
Paxter v. Jackſon. | | 

28. Allumpſit, for that in confideration he 2vould teach aud preach 
to the people of ſuch a pariſh, he would give the plaintiff 3 I. per un 
num; and he ſets forth that he did teach and preach, and was 
vicar there for 3 years, and affigned the breach in non-payment for 5 
gears, He alſo declared upon another agreement to give him 40 5. 
fer an from the goth of May for two years, and aſſigned the 
breact af laus yenrs ending en the 31ft of May. Upon a demurrer 
the plaintiff lad judgment; for though he was vicar he was not 
bound to preach, and though the agreement was for 2 years, and 
the breach aſſigned was for 2 years and a day, it is good; for if 
the 2 years ended on the zoth of May, they were ended on the 
31ſt. Sid. 409. pl. 2, Paſch. 21 Car. 2. B. R. Tayler v. . 
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29. Aſſumpſit againft an executor upon a promiſe ts pay him 506. 
when the defendant ſhould have recerved money; and vers that the de- 
fendant hath received money, but hath not paid it. It was moved in 
arreſt of judgment, becauſe it doth nz dppeer how much money the 
defendant hath recerved ; and perhaps he hath not received fo much 
as 50s. And though the promiſe is general, yet the breach 
onght to be laid ſo as to be adequate to the confideration; and 
alſo becauſe it was nt ſheaen of whom, und when and where he re- 
ceived the money, becauſe it is travertable. The court agreed 
that there was good cauſe to demur to the declaration, but after a 
verdict they would intend he had received. 50 . And for 
the other exception they held, that the benefit of it was waived 
by taking the general iſlue. Mod. 169. Mich. 25 Car. 2. C. B. 
Anon. | 
30. Aſſumpſit, &c. for that the defendant, in confederation the 2 Keb. 564. 
plaintiff would deliver ſuch goods into the fhop of T. S. as he Sandi pl. 66. Pul- 
require, he would ſee him paid. It was moved in arreſt of judgment, _ wn cn 
that the plaintiff had nt averred that T. S. had not paid for the and per 
gecco; for the promiſe which the defendant made, to ſec that the cui. this 
plaintiff ſhould be paid, is no more than that he would pay him if eg“ 
T. 5. did not. But the court reſoivet that a promiſe to pay, and not be 
to fee him paid, is all one, and the averment not neceſſary. 2ve7ed 3 


. . f th q _w 
Vent. 43. Mich. 21 Car. 2. B. R. Robinſon v. Pulford. Fa ng 
| here a principal, and not a ſurety, And judgment for the plaintiff. 


31. Aſſumpſit, for that the defendant avas poſſeſſed of the Gth part 4 Mod. 188. 

fit was ved that he ſbould. by wwriti It his i Peich. 5 W. 
of a ſp, and it Was agreed that he ſhould, by writing, ſell his intereſt 3 
to the plaintiff tor 600 l. and that the plointif auld pay 20 l. in 

| J 5 B. R. 

hand, and the reſidue up5n executing the ſaid writing ; and that in cue. Knight v. 
federation the plaintiff had paid the 20 1. and affirmed to perform the ITS. 
agreement on his part, the defendant promiſed to perform it on his part, judgment in 
prædictus tamen the defendant non performavit agreamentum 5 B. was 
ſuum, &c. Reſolved that this being upon a mutual promiſe, the — 
breach is well enough aſſigned in the words of the promiſe, eſpecially S. C. in 
after verdict. And judgment for the plaintiff, 3 Lev. 319. Mich. B. R. it 


3 W. & N. in C. B. Keech v. Knight. — 


the promiſe is general, yet the breach mult be particularly ſhewn to intitle the plaintiff to his action, 
and to give the deſendant an opportunity of making and applying his defence. But per cur. this might 
be good matter on a d:niurrer, but the plaintitt in the original ation was helped by the warditt ; for it 
ſhall be intended that fore particular bivach was given in evidence to the jury; otberwiſe the plaintiff 
could not have got a verdict. Comb. 204. Knight v. Leach, S. C. in B. R. and judgment af- 
firmed without difficulty, it being after verdict. SKin. 344+ pl. 13. S. C. in B. R. and judg- 
ment affirmed. 


32. A. in conſideration of 70 l. paid by B. promiſed to delider 1 Salk. 140. 
25 quarters of corn on or before the 18th Fanuary following, on board OY 
B.“ ſhip in ſuch a place. B. alleged that he brought his ſhip on the den, S. c. 
ſaid 18th day of Janyary to the ſaid place, and defendant did not A for 
deliver to him, &c. Held the declaration good enough, without 8 
ſaying that there was no delivery before the 18th ; for though B. had verdict. 
election to do it before, yet not without the plaintiff's concurrence; moo ng 
for he mult be there and accept, becauſe a tender in the mean time — , 
is not ſufficient to excuſe a delivery onthe 18th; for that being the coulidera. 
„ | ultimate 
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ton that ultimate time appointed for the doing it, the one ought to be there 
= * to tender, and the other to accept. 12 Mod. 421. Mich. 12 W. 3. 
out the ver- Hammond V. Oaden. 
git ; far 

tie plaintiff was to bring the barge, and the defendant was to deliver the corn into it, fo as both parties 
mutt concur; fo that the laſt day being the time appointed when the ons is to deliver and the other to 
accept, it ſhall not be intended that the plaintiff was thee ready with his barge to receive the corn befoie 
that time, but it is clearly helped by the verdict; for if there had been an actual delivery it might have 
b-en given in evidence upon non atiumpfit, and then the jury could not have found for the plaintiff. — 
Comyns s Rep. 5g. pl. 59. S. C. accordingly by Holt. Ch. J. who delivered the opinion of the 
court. Ld. Raym. Rep. 620. S. C. and Holt Ch. J. delivered the opinion “ of the court, that 
the plaintiff ought to have judgment ater verdict. And Holt himielt thought it would have been good 
without verdict. 


*([ 372] 


(A. a) What ſhall be a good Bar, or Diſcharge of an 
Aſſumpſit. And pleading thereof. 


Cro. J. 433. [I. JF FJ. S. 7s in execution for 10 l. at the ſuit of F, D. and TN. 


Pl. 19. Hur- Comes to . D. and promiſes him Hat if he will ſuffer Fe §. 


7 25 at large, that he himself «vill fee him ſatisfied, to which J. ' + 


Je fo egrees; though J. N. afterwards, and before J. D. has done any 
P _ thing by force of the promiſe, comes to J. D. and forbids him to 
Eazzhton J. deliver him ſout of cuſtody] and that he will not ſtand to his 
faid that a - promiſe, but revekes it, yet this is not any bar in an action upon 
e the caſe upon the promiſe, Paſch. 16 Jac. B. R. between Har 
an alſumpfi: FORD AND PII, per curiam upon a demurrer. ] 

made te bim f, but nat one made by bimſe!f\ 


An affemap- 2. In caſe on aſſumpſit the defendant pleaded that after the pro- 
Me befere e miſe the plaintiff had diſcharged him of it. Adjudged a good pl 
I erbt, ye 1. P. 42 4 45ů 21 ; . hs ] ge 2 P Ca, 
may be dif- 2 Le. 214. pl. 270. Trin. 30 Eliz. B. R. Coniers v. Holland. 
charged by N . 
parol, but not after action brought. 4 Le. 106. pl. 219. 23 Eliz. B. R. Steward's caſe. 

A promite cannot be relcaſead by parc! ; but if concord be pleaded in ſatisfaCtion of the promiſe, it is 2 
good bar, but it muſt not be picadgd in diſcharge of it by way of releaſe; per Haughton J. 2 Roll. 
Rep. 188. Trin. 18 Jac. B. R. | 

Aſſumpſit, &c. the defendant pleaded that before any breach the plaintiff at ſuch a place exoneravit 
eum. Upon demurrer it was objected that he ought to ſhew how; but reſolved that this being a ver, 
prom'je, might be aiſcharged by word before ary breach. And judgment for the defendant. Cro. C. 383. 
pl. 14. Mich. 10 Car. B. R. Langden v. Stuke>.——S. C. cited 2 Show. 28. in pl. 18, 

Affumpfit, for that is c:nfideration of ſo much money he promiſed to deliver ſo many lives “ [books] 
evithir a f.rtright, &c. Ihe defendant piecd-d that auithin that fortnight, (viz.) cn juch a day, be delivercd 
25 {wr's, and then the plainiiff diſcharged him (the defendant) t deliver ary more till farther order, and 
be bad nit gen any farther order. Upon demurrer this was adjudged a good plea, becauſe a promiſe 
before it is broken, may be diſcharged by parol. Raym. 42. Mich. 13 Car. 2. B. R. Cook v. New- 
mb. — Keb. 155, Cook v. Newman, ſeems to be S. C. And per cur. the plea is good. 


3. If A. is bound 79 mate a new pale, having the old for his labour, 
in ſuch caſe if the cd is taken from him he is not bound to make 
the new; per Fenner J. Goidib. 156. pl. 84, Hill. 43 Eliz. cites 

| 9 E. 4. 20, 15 E. 4. 2, 3. | . 
So If the 4. Plaintiff ent hg horſe to the defendant to ride to Y, awho promiſed 


irie bad 4, re-deliver him ſuch a day ; but in the mean time J. S. who was 


been fick ö : 
and died be real proprietor wi © armis & contra voluututem of the defen- 


without any dant, took the horſe from him. And by Fenner and Yelverton, 


C FIZu.t or ——_— "> 6M iſe b 3 { a 85 

the promiſe realo 1c prior proper 

„ bene this is @ Gilcharge Of N „ by reaton of the prior prop 1 
| 13 


P* vr rt va wes 


DW »W ©. = 
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in J. S. and ſo is quaſi an eviction of the horſe out of the poſſeſ- 
ſion of the. defendant. Yelv. 22. Mich. 44 & 45 Eliz. B. R. Shel- 
bury v. Scotford. 


delivery becomes impoſſible by the act of God. 
Trin. 4 Car. B. R. Wiliiams v. Lloyd. 


Jo. 170. pl. 2 
Palm. 848. Willi Iams Ve 


by 3 juſtices (abſente 
Hide, S. C. ajudged by 3 


372 


of the defen- 
dant, he 
ſhall be diſ- 
charged; 
for the re- 
Dodderidge} 


juſtices for the detendant; but Hide Ch. 1 lald that if he had been ſtolen in default of the defendant 


it had been othecwiſe. 


5. The acceptance of a bond is a diſcharge of an aſſumpſit upon 
a contract; but if upon the contract the agreement was, that the 
buyer thould pay 13 J. in hand, and give the plaintiff bond for the 

reſidue; and in conſideration that the plaintiff would ſuffer the 
buyer to have the goods, and for 6d. given in earneſt J. S. af- 
ſumes; ſo that the bond is purſuant, and part of the contract and 
agreement, and does not deſtroy it. And zan accordingly. 
Noy 140. Oldſield's caſe. 

6. Aſſumpſit to the hr band of executor, in conſideration of for- 
bearance, to put a bond in ſuit, to pay, is determined by the death 
of the wife executor. Yelv. 84. Hill. 3 Jac. B. R. Lea v. Minne. 

7. Defendant promiſed that if the plaintiff weuld marry his niece 
e would give her 2001, and ſhews he did marry her, &c. but upon 
the evidence it appeared this marriage was 4 ears after ſuch pro- 
miſe made, &c. and in this time many diſcharges were proved to 
have been made by the defendant to his ſaid niece, that fhe ſhould not 
marry the plaintiff ; and if ſhe did he would give her nothing, and 
other diſlikes; yet direction was for the plaintiff, becauſe it might 
be that upon the firſt promiſe their aections were ſet, &c. and 
no juſt exceptions were taken after this promiſe made to revoke it. 


Clayt, 29. pl. 51. 10 Car. Bull. v. Keightly. 
be hard, &c. 


6, where it is holden mat a contract ſhall be taken out of hand, or elle it vanlſhes into nothing. 


10 In caſe the plaintiff declared 1 a quantum merut for 40 f. 
and upon an indeb. afſ. for 409. the defendant confeſſed the pro- 
miſes, but plead that he accounted fer foveral fums, and that pon 
the foot of the accompt, he was 75 und 1s be indebted to the plaintiff in 
3s. and no more, and that the plaintiff in conſideration that the defen= 
dont promiſed to pay the ſuid 3 4. ifc charged him of all demands. 
Upon demurrer, the defendant had judgment; for per cur. it 2 
perſons being mutually indebted to the other, and upon account 
the one is found in arrear fo much, and there be an exprets agree- 
ment to pay what was the balance, and each of them to ſtand 
diſcharged of all other demands, this is a good diſcharge in law, 
and the parties ſhall not retort to their original contract, and that 
a promiſe might be diſcharged by parol, but not after it is broken, 
ſor then it is a debt. But North Ch. J. ſaid, that F there was but 
one debt betwixt them, their entering into an account for that would 
not determine the contract, Mod. 205 5. 208. pl. 36. Trin. 27 
Car. 2. C. B. Milward v. Ingram. 


BBY 


The reporter 


ſays it ſeems 


much in- 
convenience 
may be in 
this; for if 
atter 4 years, 
why not 
after 10 or 
20 years, 
may tuch 
promiſe be 
made uſe of, 
which would 


and note, the iſſue was non a{ſumpſit; and this admitted in evidence, and cites 10 E. 4. 


Ibids 


2 Mod. 47. 
S. C. it was 
objected 
that it was 
not ſaid that 
the plaintiff 
premiſed, in 
conſideration 
that the de- 
fendant ad 
inſtuntiam f 
the aint: ff 
had premi- 


ſed; but per 


cur. though 
it was not 
{aid ad in- 
ſtantiam of 
the plaintiff 
that he pro- 
miſed, yet it 
TAs AVfkunec 
& ibidem, 
and (© ſhall 


de intended that the defendant made the promiſe at the inſtance of the plaintiff. And judgment was 
een tor the — ys 195: pl. 200. S. C. the reporter lays he heard by Mr. 


Town.end 


— 
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12 Mod. 537. but ibid. 538. Holt Ch. J. faid, that if there are 2 d alers, and <virhiur ccrung to an 


de dne tat. : 


1 11. Caſe for that n canſideratien he awnld deliver the defendant a 
* it N 15 mY pt A of a „Nen 5 , 7 7 1 7 

dbjedted that horſe, he promiſed to deliver to the plaintiff ancther horſe, or 5 l. upon 
here was no Fe717/? ; and avers that he did deliver the horfe to the defendant, 


time agreed and had requeſted him, &c. The defendant pleaded that rhe plain- 
ment tiff had diſcharged him of this promiſe befare the afticn brought, but ſay: 
of the 51, = cf, ae ee ee, ee 
and there- mt bow upon demurrer, it was admitted that if he had pleaded 
fore it waz a diſcharge before the requeit made, it had been good without 
cue imme- CESS ] E h . diſch; 8 | - b L, h . 7 A ” fo 
del on Thewing how he was diſcharged; but after the requeft a verbal d:/- 
Sir £ 5 ſe w 2 9 9 . bs 
requett; and charge ig not ſufficient ; and judgment for the plaintiff, niſi, Mod. 
=p 262. pl. 14. Trin. 29 Car. 2. C. B. Edwards v. Weeks. 
P=" » TRE pro- 5 $. | 
nile is broke, and the parol diſcharge cannot be pleaded. And of that opinion were all the court, And 
judgment tor the plaintiff, nit, &c. Freem. Rep. 230. pl. 239. $. C. refolved the plea no: 
good ; ani here the caule of action accrued at leat upon che requeit, and fo he thouid have pleaded the 
aiſcharge before the requeſt. | 


I 3543 } 12. A debt due by promiſe i: not diſcharged 4y account. 3 Lev. 
237. Mich. 1 Jac. 2. C. B. Mayor, &c. of Scarborough v. Butler. 
13. Payment after the day in ſatisfation of money due on a note, 
is no good plea in an indebitatus aſſumpſit; but it is good by way 
of diſcharge. 4 Mod. 250. Mich. 5 W. & M. in B. R. Perry v. 
Odingſell. | | 
14. Indebitatus aſſumpſit r ſeveral things due to the plaintiff, the 
defendant pleaded in bar that he gave a note of 20 l. to the plaintiff in 
full ſattsfaftian of the debt, &c. And upon a demurrer to this plea 
the plaintift had judgment, becauſe a note thus yiven is no diſcharge 
of a debt or duty. 8 Mod, 290. Trin. 10 Geo. 1725. Springate 
v. Chadwicke. | | 


Actions [of Aſſumpſit.] 


(A. a. 2) Aſſumpſit. Plea, Good. And how to 
5 be pleaded in Afſumpiit. 


1. T Reſpaſs upon the caſe becauſe the defendant afſiumed at Lon- 

don to cure the horſe of the plaintiff of a certain malady, and 
that he neglected it fo much that the horje died ; the defendant ſaid that 
he afſumed to cure it at N. in the county of O. hich he did accordingly, 
abſque hoc that he afſumed at London made & forma prout, &c. 
Per Markham, he ouglit to traverſe the negligence. But per tot. 
cur. the plea is good, and fo it ſeems that he may traverſe the one 
or the other; but quere inde. Brooke ſays, it ſcems that he may 
ſay that he cured the horſe, and after he died of andther diſeaſe, 
abſque hoc that he died by the negligence of the detendant, quære. 
Br. 'Fraverſe per, &c. pl. 77. cites 19 H. 6. 49. 

2. Upon aflumpſit 2% make a ſufficient houſe, and did not, he may 
traverſe the aſſiungſit, or ſay that he made the pouſe well and ſufficiently. 
Br. Ibid. . | | 

3. Treſpaſs upon the caſe quod cum the defendant had ſuch goods 
of the delivery of the plaintiff, ihe ſaid defendant for 10, c. ſuper 
/e afſumpfit, and the ſame plaintiff promiſit ad jalvs cuftodiend”, &c. 
and did nt do it ad damnum, &c. And per Fitz. J. and Shelly J. n 
habuit ex deliberatione is no plea. Br. Traverſe per, &c. pl. 341. cites 
26 H. 8. 

4. In action upon the caſe that the defendant promiſed to pay 10 l. 
to the plaintiff which he caved to him for a horſe and a cow, the defen- 
dant may plead that he aſſump/it ſolvere 10 l. to the plaintiff auhich he 
ewed to him for a horſe which he bought of him, which ſum he has paid 
ts the plaintiff abſque hoc that he afſumpjit ſolvere 10 l. quas debut que= 
renti pro uno equo © una vacca, prout, &c. or abſ/qgize hoc quod debuit 
to the plaintiff 10 l. pro equo & wacea, prout, &c. Br. Action fur 
le Caſe pl. 10g. cites 33 H. 8. „ 

5. In aſſumpſit, &c. for payment of money, the defendant pleaded 
that after the promiſe it was agreed between the plaintiſf and him, that 
he with tavo ether perſons ſhould enter into a bond to the plaintiff for the 


money ⁊uhich the defendant had promiſed to pay, and that ſuch a bond 


was made and delivered to ene J. S. and gave notice theres to the plain 

Fes ſervant, and which they were now ready to deliver to the plains 

I &c. Wray Ch. J. ordered that the plaintiff ſhould releaſe the 

bond and take judgment upon the promiſe, which was done ac— 

Dm, 2 Le. 181. pl. 223. Trin. 30 Eliz. B. R. Freeman v. 
rew. | 


6. In aſſumpſit, &c. the defendant pleaded that the day be- Aſſumpſit 
fore the promiſe ie pay the money he became bound to the plaintiff in a for that juch 
4 a day 4 Jac. 
o 4 upon an ace 
was made far the ſame debt. Per tot. cur, the plea is not good, for cue the de- 


a bond cannot deraign a contract or an aſſumpſit made afterwards. your Was 
oun 17 are 


rearages 0 


bend to pay it, and averred it to be the ſame debt, and that the bon 


And the truth was the obligation was made after the aſſumpſit, 


though 


i 
_—— 5" OR” rr 7 OP 4 > 
RN — — 5 — 


375 Actions [of Aſſumpſit.] 


2 52. though the plaintiff declared of its being made + before. And it 


A pro 
* cap 5 je was holden that the defendant might plead the ſpecial matter that 
the defen- the obligation was made after the afſumpſit abſque hoc that he 


nant pleads aſſumpſit, &c. Le. 154. pl. 214. Trin. 32 Eliz. C. B. Jennings 


to * v. Winch. 
ac. erf ted, ard then be was fourd 7 in arrear fuck a ſum as the plaintiff ſup o/c ?, ard the ſame day made an 
o igatian for the fayment of it, ard travcrſed, that at any other day |* y fore er] after the obligaticy 
they accounted together; the court held the account, which was the ground of the action, was weil tra. 
veriable; ad;udged for the defendant. Cro. J. 234. pl. 4. Hill. 7 Jac. B. R. Dalby v. Cook. 

* Yelv. 171. S. C. adjudged for the de . Bulſt. 19. Talby v. Cock S. C. adjudged 
accor din 8 lv. 

1 The original is (after) but ſeems mi ſprinted. 


Oro. E. ao 7. In aſſumpſit, &c. in conſideration * fo fue for a debt 


po 27. SoC 2:0 fuch a day, the defendant promiſed to pay the money; the 


adjudged for 
the plaincitf. defendant pleaded that he was indebted to the plaintiff, prout in 


the declaration, and for fecuring thereof he acknowledged a atute 


1 pen which the plaintiff tock execution and levied the money, abſque Hoc 


that he was any how. iudebted to him either before or after the ſaid day. | 


This traverſe of the debt was held ill, becauſe it was the promiſe 
which was the ground of the action, and that ought to have been 
traverſed, and not the debt; and judgment for the plaintiff, Le. 
252. pl. 340. Trin. 33 Eliz. B. R. Smith v. Hitchcocks. 

8. Aſſumpſit te deliver to the plaintiff i in London certain monies, 
avhen he delivers to the de efendant certain broad cloth there; the defen- 
dant pleaded non aſſumpſit. The jury found the pronije to deliver % 
many of pheaſant colour, and ſo many of other colours. The court 
ſeemed that the ſpecial matter is good maintenance of the de- 
claration, and that the defendant ſhould have ſaid by way of an- 
ſwer, that the aſlumpfit was thus tpecial, and have 7raver/ed the 
general aſumpſit in the declaration. Mo. 466, * 659. Paſch. 39 
Eliz. Cheney v. Hawes, 

9. A. promiſed B. his ſon to pay him 10 J. a year if Sr” married 
the daughter of F. S. and brought an action on this promiſe, and 
averred that he had married her. The defendant pleaded that 
the promiſe was conditional [wiz] if F. S. gave loool. with her and 
he married her, then he promiſed, but that J. S. did not give 
her, &c. Abſque hoc that he promiſed mods & forma. This is 
naught, becauſe it is only the general iſſue on the demurrer. 
2 Roll. Rep. 350. Trin. 21 Jac. B. R. Barret v. Barret. 

10. Aſſumpſit for that 20 Aug. 21 Jac. the defendant bor- 
rowed of the plaintiff 15 I. which he promiſed to pay upon requeſt, 
the defendant pleaded that before the ſaid 20th of Ang. he was 


indebted to him in the Fe 15 J. and paid the fame the 20th of 


June 21 Fac. 10 J. the plaintiff”s fattor to the plaintiff*s uſe, 
abſque hoc that he poftea aſſumpſit mods & forma ; the plaintiff re- 
plied, that paſtea afſumpſit mods & forma, It was moved in ar- 
reſt, that the allegation of payment takes away the confidera- 
tion, and therefore he ought to have traverſed the payment 
and not the aſſumpſit; for the conſideration being taken away, 
the aſſumpſit falls. Sed non allocatur. Becauſe the payment 


is alleged to a ſtranger to the plaintick's ute, and it is averred 
that 


// 4 
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that he accepted of it, or that it was paid to the ſervant by his 
command; and the ue being poſtea aſſumpſit it is intended that 


it was afterwards lent by the plaintiff, wherefore it was adjudged 


for the plaintitt. 
Toſtwood. 


Cro. J. 699. pl. 2. Mich. 22 Jac. Holmes v. 


11. In caſe for Gow ſe wares and medicines of ſuch a value, In ofſumpfit 


and fhewed "ny particularly; the defendant pleeds that he hat 


h fo pay the 
24th of Sep- 


paid to the plaintiff tut & tantas denariorium ſummas, as the ſuid finder, the 


medicines were worth, qvithout * ſhewing any ſum certain. 


held to be no good plea. 
pl. 120. Trin. er C. B. Anon. 


but did net ſay by whom, and an agreement to pay the ret en demand, aa that re deman 
end ; Hat fhe is yt ready to pay, preferend. to which the Plaintiſt demurted; and per cu: Jam, the not 
but had it been profert hic in curia, it would be a good bar; but judgment for 


1 


ſaying 7 Zb hm, is ill; 


the pla.ntitt, 3 Keb. 334. pl. 36. Trin. 26 Car. 2. B. R. n, Hannam. 


12. Aſſumpſit for that the defendant in confederation of ſo much 
word fold to him promiſed to pay to the plaintiff fo much money, 
and alſo ta carry away the wood before ſuch a day ; the defendant 
as to the money pleaded payment, and as to the car riage F the 
word, non niſumpſ 1. Per Bramſton Ch. J. the plea is not good, 
becauſe it is but one intire promiſe, and ſy cannot be apportioned ; 
and therefore the plaintiff might have demurred upon it. And 
the jury having apportioned it to the „ 1s naught, and 
a repleader was awarded. Mar. 100. pl. 172. Trin. 17 Car. B. R. 
Laſt v. Farmer. 0 

13. In aſſumpſfit 7 pay for certain barrels of beer delivered ts 
the defendant on ſuch a any. He pleaded ſpecially nn afſumpſety 
prout the plaintiff had declared. The plaintiff demurred to this 
plea, becauſe by this pleading the plaintiff is tied up te a particular 
day, whereas he might give ev idence of any other barrels of 
beer delivered at any other time before the action brought. 
The defendant was ordered to thew cauſe why the plaintiff 
ſhould not have judgment on this demurrer. oy 195. Hill. 
1649. B. R. Cook v. Moor. 


14. Where a promiſe is to do 2 things, as to 4 a deed inpan 


This was defendant 


2 ads ay = 


Judgment for the plaintiff, Mar. 77. ment of part 


a} *er the 


fort 


ren + 
c Te, toe 9 


81d. 66. pl. 


requeſt, and t9 pay 400. evithout aying on Te gue}t, and the de- 5 3 * 
fendant pleads the flatute of limitations, and that he did not pro- des not ap- 
miſe within 6 years before the action brought, this plea being E 
intire to both parts of the declaration, and being ill in part, viz. xa 
S. C. & S. p. 


as to the deed, zs ill in toto; and adjudged for the plaintiff 


adjornatuce 


for the whole. Lev. 48. Mich. 13 Car. 2. Webb. 
N — Od. 197. 

Martin. pl. 190. 
| S. C. adjudged for the plaintiff, 


15. In caſe the plaintiff declared that he had biught a deg, 
called a Jurcher, of the defendant, who promiſed that if the dig re- 
turned he would reflore him to the plaintiff toties quoties, and that 
the dog returned to the defendant on fuch a day, and that on the 


day af er be ref ed ta 5 NO it, The defendant pleaded that on 
the 


Kecb. 632, 
pl. 76. S. C. 
adjornatur. 


27 
109. Ki- 
Aardlon Vo 
% 


vs r nr 


„ 


. fi 
6% oO oe; OI OT * 


more — — 


Menne 
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Elliot, S. O. he ſame day he did deliver it; and upon demurrer to this ples 
adj udged for fend had ind tho - he juſtif . 
— the defendant had judgment vithout traverſing, the juſtification 
the deten- , | . .* 
gant. being on the ſame day; and it ſhall be intended that he con- 
tinued in the plaintiff's poſſeſſion, without anſwering to the to- 
ties quoties. Sid. 234. pl. 39. Mich. 16 Car. 2. B. R. Elliot v. 
Richardſon. \ | 
16. Net guilty is a good plea, and iſſue in aſſumpſit; for it is 


treſpaſs upon the cafe; per Windham J. Lev. 142. Mich. 16 


Car. 2. C. B. Elrington v. Dothant. 


17. In conf deration the plaintiff, at the defendant's requeſt, would | 
deliver him certain parcels of timber, the defendant awould build up 


2 roms in ſuch a houſe, aud repair, &. After verdict in ſpe- 
cial action upon the cafe for the plaintiF, it was moved in 
arreſt of judgment, that the defendant hath time during life, 
unleſs requeſt be made, and the requeſt is 10 Oct. and the ac- 
tion is of Michaelmas Term ; ſo there is no convenient time givei'. 
Sed per curiam, the defendant ought to have pleaded it ſpecially, 
er demurred for that cauſe, becauſe it is not ſuſſicient. Judy- 
ment for the plaintiff. 1 Keb. 866. pl. 13. Paſch. 17 Car. 2. 

D 377 ] B. R. Cambell v. Preſton. 

Sid. 292. 18. In afſumpſit againſt an executor upon a promiſe of his teflator, 


3 he pleaded non afſumpfit ; and judgment for the plaintiff. It was 


ment at- aſſigned for error, that the plea does nt hend by whom the nνꝰl˖ 


firmed ac- ſumpſit was, whether by the teſtator or not; but per cur. it ſhall 
cordingly. 

2 Keb. 67. E , | 5 
88. pl. 24. miſe; and judgment ajhrmed. Lev. 184. Trin. 18 Car. 2. B. R. 


5. C. and Browning v. Litton. 


judgment ; 
affirmed ; ard Twiſcen ſaid, that in ſuch actions where the law makes the promiſe, as in an indebitatus, 


it is good without alleging who promiſed, or to whom. 


In an atſumpfit againſt an edmirifirotor, the defendant pleaded qurd fenen affunif fit, inflead of ſay- 
ing that the inteſtate non aſſumpfit. After verdict a repleader was awarded, and no coſts to either 
party upon a repleader. 2 Vent. 196. Trin. 2 W. & M. in C. B. Anon. 


Sund. 267. 19. In an action ſur le caſe, in conſideration the plaintiff would 


S. C. ad- : . 
— a = ſerve the teſtator of the defendant, he promiſed to eſteem him as 


the plaintiff. his ſon, or [and] uberrime providere for him; and ſheweth that. 


he left a ſervice of 60 l. per ann. and ſerved from ſuch a day to 


ſuch a day. The defendant pleaded that the plaintiff ſerved a leſs 


time than is alleged in the declaration, and had diet and 81. per 
ann. and then departed, abſque hoc that the plaintiff ſerved ſo 
long as he alleged. Twiſden faid, that by the traverſe the plea is 
out of doors, which the court agreed ; but had it bcen alleged 
that he ſerved him ſo long, and then departed, during which 
time he had a ſalary, abſque hot that he ſerved longer, this were 
good, but not to involve the whole time; and the court inclined 
this promiſe to ſerve muſt be intended only, that while he ſerved 
he ſhould be paid, not to ſerve during life ; but this being matter 


of damage, and the demurrer ſpecial on the traverſe, judgment 


pro plaintiff. 2 Keb. 525, 526. pl. 23. Trin. 21 Car. 2. B. R. 
Oſborn v. Rogers, | 
SE, 20. Where 


be ſo intended, becauſe the executor is not charged with the pro- 


we „ re ac 


r DOI OI 


1 
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20. Where the confederation is pat it is not traverſable in aſſump- 
fit, and therefore not neceiliry to lay a place; but the defend- 
ant ought to take advantage at the trial on non-aſſumpſit, if there 
was no conſideration. Comb. 163. Mich. 1 W. & M. in B. R. 
Lee v. Baſhpole. „ | | | 

21. In quantum meruit by a ſurgeon for curing a wound, the de- 
fendant pleaded a lender of 2 giineas, value 45 C. which was ſuffi- 
cient, ab/que hoc that he deſerved more. The plaintiff demurred, 
becauſe the traverſe made the plea double, and was impertinent, 
and that no ſuch value could be put upon guineas, and the plea 
was adjudged ill. 3 Lev. 440. Trin. 8 W. 3. C. B. Stephens 
v. C 8 | 

22, In aſſumpſit on ſeveral promiſes, the defendant pleaded quod 
ipſe performavit omnia ex parte ſun performanda. Upon demurrer 
it was ſaid that this plea, it any thing, amounted to the general 
iſſue; and adjudged per tot. cur. for the plaintiff, 2 Ld. Raym. 
Rep. 968. Trin. 2 Ann. Taylor v. Sea. 

23. In action on ſeveral promiſes, the defendant pleaded in 
abatement that the promiſes were made ſuch a day, which was after 
the action brought, and traverſed their being made before. Holt 
Ch. J. ſaid that this matter might be given in evidence on non 
aſſumpſit, and that if there had been any fact to ſupport this 
plea, the defendant would have pleaded the general iſſue; be- 
ſides the matter of this plea is new matter, out of the compaſs of 
_ the plaintiff's action. And the defendant was ordered to antwer 

over. 2 Ld. Raym. Reps1249, Patch. 5 Ann. Facquire v. 
Kinaſton. | | 


Baſpoole, 
S. C. ſays 
it was agieed 
without 
much de- 
bates 
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(A. a. 3) Aﬀuinpſit Plea. Good. And how to 
be pleaded in Indebitatus Aſſumpſit. 


1. IN indebitatus aſſumpſit the defendant may ſafely plead nt 
1 gqebet, as well as in debt. Noy 146. cites Paſch. 28 Eliz. 
B. _ Wood v. Draper. 

Where arbitrement is no plea in devs it is no plea in aſ- 
fumplir upon the debt, Agreed. All. 5. Mich. 22 Car. B. R. in 
caſe of Farrer v. Bates. 

In mdebitatus 27 umpfit for money lent to the defendant, the de- 
fendant pleaded that it ⁊uus lent to the defendant and J. S. and not t9 
the defendant fole ; to which the plaintiff demurred, becauſe it 


amounts but to the general iſſue, which the court agreed and 


judgment for the plaintiff, nifi, 3 Keb. 312. = 54. Paſch. 26 
iv 2. B. R. Ravenſcroft v. Fouk. 

In an wdebitatus afſumpſit, & c. the defendant pleaded an 
1 betzween him and J. B. his ſon, that the plaintiff ſhould 
deliver certain cleaths in his cuſtody to the defendant, and ſhould accept 


| theſaid J. B. as her debtor for ꝙ l. to be paid as ſon as he received 


Raym. 445 
S Co: ac- 


cordingiy, 


certain pay from the king due to him, and to be in full ſati:faction, &c. 
and avers that the plaintiff delivered the ſaid cloaths, md accepted 
J. B. her debtor, and that he agreed to pay the ſame; and that 
as ſoon as he received the pay, he was ready, and offered to pay 
the 9 1. but plaintiff refuſed to receive it; and that J. B. is till 
ready. But adjudged for the plaintiff, becauſe no conſideration 
appears for J. B.'s paying, but only the agreement without any 
conſideration ; and admitting it would bind, yet by 29 Car. 2. the 


plaintiff has no remedy, unlets it be in writing; and though 


plaintiff need not ſet forth ſuch agreement to be in writing, yet 
when ſuch agreement is pleaded in bar, he muſt plead it ſo as it may 
appear to the court that an action lies upon it; for he ſhall not 
take away the plaintiff's preſent action, and not give him another 
upon the agreement pleaded. Raym. 450. Trin. 33 Car. 2. B. R. 
Caſc v. Barber. 


5. Plaintiff declares upon an indebitatus afſumpſit for 109 l. received 


te the plaintiff's uſe, and upon an inſemul computaſſet for another 100 J. 
the ſame day. The defendant pleads that the ſaid ſeveral ſums of 


| Tool. are for one and the faine cauſe of action for one Sram 9 of 100 /. 
enly, and not fer ſeveral ſuns ; and that after the afſi amg, he had paid 


gol. in part of payment, and then in full ſatisf: ation of the reſidue of 
the money de manded, he b:came bound 7 the plaintiff in a bond of 1201. 
conditioned for Þ* ment of 65 J. to the plaintiff, alt a day nol yet cone, 
which ſaid 30 J. and bond the plaintiff accepted, &c. Upon de- 
murrer the whole court held this a good plea, and the averment 
was only ſurpluſage ; and the other matter is a full anſwer to the 
whole, for the plea ſays that the obligation was given in full ſ:- 
tisfaction of the reſidue of che monics demanded, which extends 

to 
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to the whole. But the demurrer was after waived on payment of 
coſts, and iflue taken on the plea. 2 Jo. 158, 159. Trin. 33 Car. 
2. B. R. Sheldon v. Cliptham, 

6. Indebitatus aſſumpſit, the defendant pleaded guod ante exhi- 
tionem bills; the plaintiff becaine a bankrupt, whereby he became 
unable to diſcharge the detendant, becauſe the ſaid money, from 
ſuch times as he became a bankrupt, was to ſuch creditors as 
ſhould ſue out a commiſſion. On demurrer judgment pro quer. 
for this is no plea. 12 Mod. 267. Hill. 11 W. 3. Harvey v. 
Williams. f | 

7. Indebitatus aſſumpſit for 40 J. for work done, and quantum 
meruit for the ſame, the defendant pleads that there being mutual 
dealings beween the plaintiff and him, they came 79 an account ; 
and that it did appear on the account the defendant avas in arrear 
to the plaintiff but 5 JI. which he promiſed to pay him, in conſideration 
wheres the plaintiff did diſcharge him of the ſaid debt and claim. 
To this plea there was a demurrer ; it was held no good plea, and 
judgment for the plaintiff,” 12 Mod. 537. Trin. 13 W. 3. May v. 
King. 
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Ld. Raym. 
Rep. 680. 
S. C. and 
per Holt, 
this ought 
not to be 
pleaded ſpee 
cially, but 
amounts ta 
the general 
iſſue, and 
might have 


been given in evidence upon it. At another day the plea was waived by conſent, and the defendant 


| pleaded to iſſue. 


(A. a. 4) Aſſumpſit. Requeſt neceſſary in what 


Caſes, and what amounts to a Requeſt. 


1. A Pamned a deed of lands to B.— T. intending to purchaſe the 

* land, aſked B. to deliver him the deed, and he would give 
him 10 l. at what time he would requeſt it, whether he bought the 
land or not. B. delivered the deed to T. Per tot. cur. though 
this be a duty, yet it is not a duty payable before requeſt, and the 
requeſt makes a title to the action. And by Clench the requeſt is 
traverſable; and adjudged againſt the plaintiff. 3 Le. 73. pl. 113. 
Mich, 21 Eliz. B. R. Banks v. Thwaits. | 


to expreſs the aſſumpſit with the requeſt, it being an od debt. 
promiſe, without any duty precedent, 4 Le. 2. pl. 6. 26 Eliz. Pultman's caſe. 


2. Aſſumpſit, in conſideration the plaintiff would marry the defend- 
ant's daughter, he promiſed to give the plaintiff 40 1. and alleged in 


facto, that he did marry her, &c. It was moved in arreſt of judged or 


But where 
one who is 
indebted Pro- 
miſ d to pay 
upon requeſhy 
in an action 
upon the 
caſe upon 
that pro- 
miſe, the 
party nceds 


But otherwiſe it is where there is ſuch a 


4 Le. 56. 
pl. 143. 


judgment, that neither time nor place was mentioned of any requeſt. the plaintiff. 


Sed non allocatur, becauſe it is in nature of a debt, and it is 
not promiſed to be paid upon requeſt. 
collateral, Cro. E. 229. pl. 18. Paſch. 33 Eliz. B. R. Apple- 
thwait v. Nortley. 

plaintiff would marry A. B. to pay the plaintiff 201, 2vhen required after the marriage, it 


— — And 
though the 


But otherwiſe of a thing aſſumpßt 


was in con- 
ſidera tion 
that the 
being moved 


in arreſt of judgment that no ſpecial requeſt was laid, Hobart and Winch held it well without it, but War- 


burton e contra. Brownl. 10. Hill. 14 Jac, Skipwath v. Skipwath. 


3. Bond of 1991, conditioned 7 pay 50 J. and no day limited. 
Reſolved upon demurrer that it is payable preſeutly upon requeſt, 
Vor. þ | F f and 


In caſe of 
collateral 
matters, 


N "73 
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a>bic5 ce and he has no further time to pay it; and the purchaſing of the 


aten s * Dorit is a requeſt in itſelf, and obligee need not make a ſpecial de- 
requeit is 
neceſſary mand. And it is not like the condition of a bond e make u f 


and mate- neut; for that rs * oil toral, and the obligor without requeſt {hall 


—_ 8 have time to make it d luring his life, and ſhall have a converrent tine 
alleged. after requęſt to make it; but here it is 4 duty preſently, and part of 


Brown. 13. the greater ſum. And adjudged accor dingly. Cro. E. 798. pl. 47. 
Tria. s Ja6- Mich. 42 & 43 Eliz. C. B. Noſe v. Bacon, 


per cur. in 
caſe of Gore v. Colthorp. 
* As to deliver an obligation, or an indenture upon requeſt, there he ought to ſhew a requeſt ex 


preſs!y, with the place and time; for it is iſſuable, and a licet 1zpius requiſitus i is not ſufficient. ho 
98. 18 Jac. in the exchequer chamber, Murton v. Burtley. . 


In action upon a promiſe to pay the arrearages of rent upon an 
inümul computavit, ⁊0 he ſhould be hereunto requeſted, a requeit 


J 380 ] was not exprelsly alleged, and yet adjudged good for the arrear- 


ages are due before the requeit, and an action of debt lies for 
them; and allo the bringing of an action is a requeſt ſullicient; 
this was moved in arreſt of judgment, and yet judgment was 
for the plaintiflf. Noy 98. 18 Jac. in the er chamber, 
Murton v. Burtlcy. 
Poph. ac. 5. Aſſumpſit or 9 A cular fums, ewhich in toto altingunt ts 52 l. 
== OC (which was more * [or I/] than the ſeveral ſums did amount unte, { 
was on be and the defendant licet fepius requiſit' fuifſet did not pay the 52 
- of ſeue- Jones and Whitlock J. (only preſent) held that hot ee up 
tte particulars was but furpluyjage, and that the requeſt was not ne- 


ef ke acce, 
eee - pop ary; but if it had, then the declaration had not been good, 


þ cet fo at. 175. Mich. 2 Car. I v. Hames. 


much, for 
znocher lo much, &c. quæ in toto, &c. And Jones and Whitlocl held the declaration good; for there 
lar promiſe for every parce', and it was lurpluſage and the officiouſneſs of the ler} K to ſum up 


— 114 


L 


1% a part 
1 
the particulars, and therefore judgmeut was atticmed, 


In debt upon 6. In det or detinue the very bringing the action and demand 


_ > effeft, of the writ is a demand and requeſt, Per Jones J. Godb. 403. 
J oro - pl. 483. Paſch. 3 Car. B. R. : 

ledge mylc'f 

indeoted t A. 10 ! which I premiſe te pay upon demand. It was moved in arreſt of judgment, that though 
upon a note acknouledging a debt a demand nced not be alleged, yet where it is part of the agreement, à 
demand is receſlary. But the court held the contrary ; for it is a a debt in pr; leni, and the laſt ot 
Import no more than that I am ready to pay it at any time, ard ſhall not reitrain the other words, this 
bring 10 debt arif Z upcn the per farmance of a certain conditions Lut plainly 8 eden: to the demand. Le- 
fides, ſuppoſing the demand neceſſary, the action itſelf is pe hape > 4 cemand. 10 Mod. 38. Mich. 10 
Ang, B. R. Rumbail v. Ball. | 


7. If one/ellsa horſe ſor money to be paid upon re queſt, and 119 
requeſt is ſbeaun, he can never have judgment, per Richardſon, 
which was not denied. Het. 148. Mich, 5 Car. C. B. in Moſſc's 
caſe. 

8. There is ns difſerence where a man is to do a thing upon re- 
que/? and upon reaſonable requgſt, for in both caſes there ought to 


be an exprets requeſt. Per tot. cur. Cro. C. 299, 300. pl. 1. 


Paſch. 9 Car. B. R. in caſe of Symms v. Smith. 


Lev. 48. 9. Cate on a tans, of to re-deliwver ſuch a deed, and ſo much men- 


S. C. but pan requef, The plaintiff alleged not any requeſt. Adjudged 


her . 5 
ES a per tot. cur. upon demurrer, that where the thing itſelf is ts be fe- 


covered 
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covered in the action, as the deed is in this caſe, there the bringing 
*he ation amounts to a requeſt ; but where it is 9 recover damages, 
there muſ? be an aftual requeſt made. Sid. 66. Pl. 41. Mich. 13 
Car. 2. B. R. Ward v. Martin. 


having delivered him another deed, he promiſed to pay 40 1. and alleged that ſuch a day after he made 
The defendant pleaded 
tlie ſtatute of limitations, and that he did not promiſe within 6 years before the action brought. 
The plaintiff demurred, becauſe the cauſe of action as to the deed did not ariſe upon the pro- 
miſe, but on the refuſal after requeſt, which was within 6 years; and of that opinion was the 


requeit, but the defendant had not re- delivered the firſt deed nor paid the 40 l. 


Court. 


10. Promiſe to deliver ſuch a thing before /ucha day, he is bound 
to do it without requeſt. Per cur. Vent. 72. Paſch. 22 Car. 2. 
B. R. Bernard v. Bernard. 
11. Aſſumpſit in confederation that he, at the defendant's reque/?, 
would at his own charges procure himſelf to be made a knight, {5 that 
his wife ( the defendant's daughter might be a lady, promifed to pay him 
2000/. After judgment for the plaintiff, it was aſſigned for error 
that the plaintiff did nt fheww that he procured himſelf to be knighted 
al the defendant's reque/?, which in this caſe is executory and part 
of the conſideration ; but per cur. the requeſt ſhall be intended to 
be executed and made at the time of the promiſe, viz. that then 
he requeſted him to be made a * knight, and promiſed to give him 
2000], Judgment affirmed per tot. cur. 2 Lev. 198. Trin. 29 
Car. 2. B, R. Tripps v. Rand. 
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to re- deliver 


the deed 
upon re- 
queſt, and 
in conſide- 
ration of 


Lev. 289. 
S. C. per 


cur. accord - 


ingly. 

2 Mod. 199. 
Rands v. 
Tripp, S. C. 
in C. B. a 
new trial 


was granted; 


but lays 
nothing of 
judgment. 
—3 Keb. 
769. pl. 8. 
S. C. and 
though it 
was not ſaid 
to be at the 


defendant's requeſt, yet the declaration being that the plaintiff fdem adbibens promiſſni & licet ſæpius regui- 
fires, it is ſufficient after verdict on non aſſumpſit, which muſt prove him knighted at the defendant's 


requeſt, the requeſt being executed; and judgment affirmed. 


12. Where there are mutual covenants it is not requiſite to make 
requeſt for performance. 8 Mod. 173. Trin. 9 Geo. 1. Wilkinſon 
v. Meyer. 
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(A. a. 5) Aſſumpſit. Requeſt. When the Requeſt 
| mult be made. | | 


1. Asſumpſit for that the defendant upon a certain conſideration pro- 
miſed to deliver to the plaintiff 40 quarters of wheat between 
Sturbriage fair and Chriſtmas, if the plaintiff liked theresf at Stur- 
bridge fair; and ſhewed that he liked thereof, and upon the laſt of No- 
vr nber at ſuch a place, required the defendant to deliver them. It was 
the opinion of the court in this cate for the defendant ; for his 
hiking is to be at Sturbridge fair, and here a requeſt is alleged to 
be the laſt of November, which is long after and at another 
place, and therefore not good; and judgment for the defendant, 
Cro. E. 249. pl. 13. Mich. 33 & 34 Eliz. B. R. Brable v. Hol- 
Iywell. 8 
2. Where a time certain is limited for the payment of any thing, 
he never thall allege a requeſt before the day ; but otherwiſe it is 
where it is uncertain. Cro. E. 455. pl. 3. Mich. 37 & 38 Eliz. 
in the exchequer-chamber, Philips v. Sackford. 2 
Mo. 689. pl. 952. S. C. Aſſumpſit i» conſideration the plaintiff ævoulil forbear ts 


Fell juch trees, the defendant Premiſed to pay him doo J. before Mich. 1650, «pon requeſt, and alleged a 
requeſt at Mich, 1660. It was intited in arteſt of judgment, that this requeſt ought to have been before 
Mich. 1650; but it was anſwered and not denied, that upon the requeſt as laid in this declaration, a 
requeſt at er time might be given in evidence though it were Jewveral years before, and the jury ſhall 
alcertain the damages. Sid. 268. pl. 19. Trin. 17 Car. 2. B. R. King v. Bray. 


3. Aſſumpſit for that the defendant being indebted to him in 15 l. 
he promifed to pay it by 25 5. the quarter, and te enter into bond upon 
requeſt for the payment of ſuch ſums, and allegeth a requeſt to enter 
int; bond. It was moved in arreſt of judgment, becauſe the ret 
2vas made after the end of the quarter; ſo that a bond for payment 
thereof, the day of payment being paſt, would be forfeited pre- 


ſently; and for that cauſe it was adjudged againſt the plaintiff, 


Cro. J. 116. pl. 3. Paſch. 4 Jac. B. R. Gregory v. Wikes. 
4. A. promiſcs to pay 100 l. to B. 25 March, quando requifitu: 


foret, A. is not bound to pay this till the laſt hour of the day, and 


B. ought not to requeſt it beſore. Per Coke Ch. J. Roll. Rep. 
189. Paſch. 13 Jac. B. R. in pl. 23. But Roll makes a quære. 
5. Caſe by an adminiſtrator, for that h an account betavern 
the inteſtate and the defendant, he was found in arrear of rent 40l. 
awhich being demanded he promiſed in conſideration thereof to give ſecu— 


rity to pay it by parcels on certain days, till all be paid quando requiſi- 


tus effet. It was moved in arreſt of judgment that the reque/t re- 
fers to the ſecurity to pa the money on ſeveral days; and by the 
declaration it appears that it was not made till all the days were paj!, 
ſo that he could not perform it, and ſo the declaration not good; 
quod fuit conceilum per tot. cur. Roll. Rep. 189. pl. 23. Paſch. 
12 Jac. B. R. Hudſon v. Barton. | 

6. Caſe for that the defendant had requefled him to lend the defend- 
ant's ſon 5 l. for 6 months, and if the ſeu did nat then pay the * 

| the 
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the defendant awould repay it at the end of the year after the lending, 
upon requeſt ; and alleged that afterwards, and within the year, he 
requeſted the defendant to pay it at the end of the year, which he 
did not do, &c. It was moved in arreſt of judgment, that the 
requeſt was not purſuant to the agreement, which was that for 
default of the ſon (then, at the end of the year upon requeſt) ſo 
that by the adverb (then) Ve requeft was not 10 be made till after the 
end of the year ; and this was agreed to by 3 juſtices; for the re- 
queſt within the year ſerves to no other purpoſe than to admo- 
piſh him to be ready againſt the time; but Mountague Ch. J. 


e contra, 2 Roll. Rep. 88. Paſch. 17 Jac. B. R. Pafford v. 


Webb. 


(A. a. 6) Aſſumpſit. Requeſt. By whom, and to 
whom, Requeſt muſt be made. 


I. JF 3 aſſume to pay or give, &c. upon requeſt, &c. and the 
requeft is made to one of them, it is good. Ruled per cur. 
Noy 135. Brereton's caſe. 

2. The count was of a promiſe by the defendant that his fon ſhould 
pay, Oc. te the plaintiff for his boarding with him when he ſhould be 
thereuto required, but did net fhew that he required the fon to pay the 
money, which the defendant promiſed ſhould be paid upon re- 
_ queſt, but only ſaid that the defendant licet ſæpius requiſitus & 

non ſolvit. Per Roll Ch. J. this is a collateral promiſe, and there- 


fore the requeſt muſt be averred to be made to the fon. And nil 


capiat per breve was ordered to be entered. Sty. 297. Hill. 1649. 
Williamſon v. Mead. | | 


(A. a. 7) Aſſumpſit. | Requeſt. Alleged. How the 
| _ Requeſt muſt be made. 


1. I conſideration that A. the plaintiff at the requeſt of B. the 
I defendant would repair a houſe, B. promiſed to pay, &c. The 
plaintiff declared quod reparavit generally, without ſaying that at the 
requeſt of the ſaid B. he repaired it, and that is not the reparation 
intended by the declaration, viz. reparation at the requeſt, &c. 
but a reparation of his own head ; and for that cauſe judgment 
was reverſed. 2 Le. 53. pl. 72. Mich. 29 Eliz. C. B. Merry v. 
Lewis. | ; 
Arg. 


3 Le. gr. 
pl. 131. 
Paſch. 26 
Elia. C. B. 


S. C. in to- 


tidem verbis; 
and judg- 
ment was 
ſtayed. 
2 Vent. 75. 
S. C. cited 


7 Mod. 144. Holt Ch. J. upon this caſe being cited, ſays, the agreement muſt have been 


thus, viz. in conſideration that A. at the ſpecial inſtance and requeſt of B. would repair the houſe for 
B. that then B. would pay him ſo much for it. And he declares that he did repair the houſe, but not 
that he did it at B.'s requeſt ; and Holt ſays he needed not to do it; for the agreement was not that be 
| ſhould repair it when he ſhould requeſt him, but the agieement was abſolute to repair a houſe, and to 


that agreement he was brought at the requeſt of the defendant, 


2. In 
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In afumpfit 2. In an action on the caſe upon afſums/t to pay money to the 


— = plaintiff on requeit, he mujſt allege an actual requeſt, and at what 


expended di- place and day the requeſt was made. Le. 287. pl. 389. Paſch. 26 
verſe ſems of Eliz. B. R. Short v. Short. 

money for | | 

the defendant amounting to 251. the defendant promiſed to pay him all the ſums he had expended for 
him, &c. but did not licet ſæpius requifitus; but becauſe rhe day and place of the requeſt wwas nt alleged, 
it was adjudzed for the defendant; for here was no duty due. Cru. E. 73+ pl. 32. Mich. 29 & 30 Eliz. 
B. R. Morris v. Kirk. | 


Aſſumpſit 3. A. brought action on the co/e upon 5 ſeveral afſumpſits, and 


for that be counted licet fæpius requiſitus, &c. fo as there was but one lice: 


- 


Lady-day 1 5 ; 
* Her in ſeveral ſiums of money made {to be paid] upon requeſt or de- 


firus on jib this is not a ſufficient demand or requeſt. 3 Le. 206. pl. 266. 


539; Paſch. 30 Eliz. B. R. Abbot's caſe. 
place, the de- 


ferdant bad not paid the money, and alſ» that be ſeld him more wvcdl for 10 J. ti be paid when required, 


and alleged that licet ſæpius requifit' the defendant had not paid, bur vir out all: ging time and piace. 
But adjudged good; for it ſhall refer to the day and place alleged in the firſt requeſt. Cro. Eliz. 240. 


pl. 13. Trin. 33 Eliz. B. R. Barnes v. May. 


'Cate for that the defendant promiſed, in confideration be wvould cure B. of a certain diſeaſe, he wwiuld 
pay lim 2cbat it ſbæuld be worth, and for bis medicines. He declared likewiſe upon 2 other promiſes, the ex- 
for curing the wife of B. de quadam putredine, and the other for curing the defendant Limſelf; and ſets 
forth that he had cured them, and that he deſerved ſo much for the ſeveral cures, and ſo much for his 
medicines, amounting in the whole to ſo much, and alleged that licet ad hoc faciendum ſæpe requiſitus, 
Be had not paid. It was moved in arreit of judgment, that there was no glace ſrewwed where this requeſt 
was made. But adjudged not neceſſary; for where the thing is a duty befere any requeſt made, there the 
requeſt is only alleged te aggrawate the damages, ard is not traverſable. - But it is 6therwiſe wwbere the re- 
guet makes che duty itielf, as in aſſumpſit to do ſuch a thing upon requeſt, there the day of the requeſt 
ought to be alleged, becauſe it is traverſable. And that the words (ad hoc ) refers to all the particulars 
reddends firgula firgulis, as a particular requeſt. Palm. 389. Mich. 21 Jac. Manury v. Strong. 
Roll. Rep. 378. Manary v. Strange, S. C. but S. P. does not fully appear. —— Ibid. 411. S. C. an 
S. P. that the words (ad hoc) reter to all the particulars. | 

In afſumpfit the plaintiff declared an corral promiſes, and laid only one requeſt for all; and this being 
moved in arreſt of judgment, Hutton and Yelverton thought it good and ſufficient. Adjornatur. Het. 
$4. Paſch. 4 Car. C. B. Gammon v. Milbourne. Ibid. 93. S. C. and the court were of the ſame 


opinion, chat the requeſt ſhall be referred to all the particular ſums reddendo ſingula ſingulis. 


4. Aſſumpſit for that the defendant was indebted to the plaintiff 
5 J. for rent, and promiſed to pay it quandecunque requiſitus; and that 
he requeſted it ſuch a day, but the defendant had not paid it; the 
defendant pleaded payment, and found againſt him. Though the 
declaration did n:t fhew when the rent was due, nor for what term, 
nor upon what contract, yet becauſe the defendant had taken no- 
tice thereof by pleading payment and iſſue thereupon, and found 
for the plaintiff, it was adjudged for the plaintiff, Cro. J. 668. 
pl. 5. Trin. 21 Jac. B. R. Slack v. Bowſal. | 


Wis. 112. 5. A. gave bend to B. to pay money ſuch a day. A. tendered the 
on the 


8. . in money 


S. B. 3d- i he would pay the money to T. S. his ſervant. Accordingly A. paid 


day, and B. promiſed to deliver up the bond upon requeſt, 


judged ac- x k | 
X. the money to the ſervant, but B. did not deliver up the bond on re- 


Hutt. 73. 1 : -_ TS i 4 
' 2 * queſt; A A. brought his action. It Was moved in — 


F 


2 © mod 


”_ Cc. 2 + 


© * 
F RT . e . ry. . . * 


Afﬀtions [of Aſſumpſit.] 


reſt of judgment, that the plaintiff had /t forth the promiſe and 
the requeſt, but ns place wwhere the requeft awas made. Ley Ch. J. 
Jones and Whitlock held the place not material, becauſe ue a 
taken upon not guilty ; but if the defendant had demurred, he ſhould 
have had judgment. 2 Roll. Rep. 476. Mich. 22 Jac. B. R. 
Methold v. Peck. | 


queſt. Put a note is added, that this judgment was reverſed in B. R. becauſe the requeſt being upon cel- 
| Poph. 160. Pack v. METHoLD, 

adjudged for the plaintiff in C. B. but in error in B. R. the pinion of the court was ſtrong, that the 
time and place of the requeſt ought to have been alleged ſpecially and certainly, becauſe it is traverſable, 
Jo. 35. pl. 1. Mich. 1 Car. B. R. the S. C. and reſolved per tot. 
cur. that a ſpecial requeit ſhould have been alleged; and though ifſue was taken “ upon the non aſ- 
ſumpſit, and not upon the requeſt, yet this does not help it, becauſe the requeſt is the ſubſtance and par- 
cel of the contract; and this being omitted, no iſſue can make it good. And judgment was reverſed. 
3 Bulit. 297. S. C. in B. R. and after iome difference in opinion the whole court reſolved, 
that by the omiſſion of time and place the judgment was erroneous ; and therefore reverſed nullo contra 


lateral matter, which was the cauſe of the atrion, it is material. 


and parcel of the ailumpliit 


dicente. Lat. 93. Peck v. Cole, S. C. in B. R. but no judgment, 


6. Aſſumpſit, &c. in conſideration of a ruff-band delivered to 
him, he promiſed 1 pay 3 J. at the day of the plaintiff's marriage ; 
and alleged that he was married ſuch a day, and that the defend- 
ant poſtea, &c. licet ſxpius requiſitus, had not paid it; and 
though ug netice of the marriage nor day of the requeſt was mentioned, 
and though the payment was to be made after that day, and not 
before, yet 3 juſtices held it well enough. Contra Crooke J. 
and judgment for the plaintiif, Cro. C. 34. pl. 8. Paſch. 2 Car. 
C. B. Crane v. Crampton. | | 

7. Caſe, for that one T. S. being indebted to the plaintiff in 12 l. 
and whereas the defendant ( as he told the plaintiff ) was indebted to the 
ſaid T. S. in 121. the defendant, in conſideration the plaintiff, at his 
ſpecial inflance and requeſt, would procure an erder from T. S. to the 
defendant to pay the 12 1. to the plaintiff, he promiſed to pay it; and 
ſhews that he did procure an order from F. 5, requiring the de- 
fendant, upon ſight thereof, to pay the plaintiff 121. and that 
the plaintiff ſhewed the ſaid order to the detendant on ſuch a 
day, and at ſuch a place, and requeſted him to pay the money, 
which he refuſed. Upon demurrer it was objected that he did not 
ollege that he procured the order at the requeſt of the defendant ; beſides, 
the promiſe was not for a duty to the plaintitf, but was cllateral, 
and became due upon a ſpecial promiſe, therefore a requeſt ſhould 
be alleged with time and place. Sed non allocatur; and per tot. 
cur. judgment for the plaintitF; for 2 other requgſt ſhall be intended 
than what is included in the agreement, ( viz. ) that the plaintiff, at the 
requeſt of the defendant, did procure the order ; otherwiſe if it had 
been to procure the note when he ſhould be required; but here no 
ſubſequent requeſt was intended; but if a requeſt had been ne- 
cellary, it is here ſufficiently alleged, viz. that at ſuch a day and 
place he ſhewed the note to the defendant, and required him 
to pay it, without ſaying adtunc & ibidem, he required. 


2 Vent. 71. 74. Mich. 1 W. & M. in C. B. Bokenham v. 
Thacker, | | 
| 8. Aſſumpſit 


„r 


„ e 


n 3 


e 


} 
7 
£2 
& 

[ 

5 

5 


r 1 


384 f 


| Skin. 347 
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.cordingly ; 
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but if it be, 


Attions [of Aſſumpſit.] 


8. Aſſumpſit, for that the defendant /old him a gelding for 3 guinent, 
and upon the ſale agreed, that in canſide ration the plaintiff had paid him 
the 8 guineas, he promiſed the plaintiff, that if he did not like the geld- 
ing, and ſhould deliver it to B. to the uſe of the defendant, B. ſhould 
repay the 8 guineas, and if he did not, then the defendant would upon 
regueft ;, and ſets forth that he did not like the gelding, but deli- 
vered it to B. and required him to pay the 8 guineas, which he re- 
fuſed; and that the defendant licet ſæpius requiſitus, had not paid. 


It was moved in arreſt of judgment, that the promife to repay the 


8 guineas was collateral, and the defendant himſelf was not the 
debtor, becauſe he was no more than a ſurety in default of B. and 
therefore * notice ſhould be given that B. had not paid, and a ſpe- 
cial requeſt ſnould be alleged to the defendant, and all this matter 
be laid in the declaration, and not a ſæpius requiſitus only, But 
reſolved per tot. cur, that this is nc? a collateral promiſe, but one 
entire contract upon the ſale, and B. is only a ſervant to receive 


ur the horſe and pay the money; by the not doing whereof the de- 


fendant is the debtor, and the money is in his hands, as received 


to the plaintiff's uſe; wherefore judgment was given for the plain- 


tiff in C. B. and athrmed in error in B. R. 3 Lev. 363. Trin. 5 
W. & M. Maſters v. Marriot. | | 


if any body pay, &c. there notice myſt be, becauſe it is uncertain, 


. WES TIT Uh 


Adtions {of Aſſumpſit.] 


(A. a. $) Aſſumpſi. Requeſt ſnecially alleged, 


In what Caies mul be, and where. 


1. q SSUMP SIT 1 the d:jendant as executriæ of G. V. 
in comfideration that the plaintiff would aſſre certain lands 
fo 1 at ha 11:/tance - of the ſaid G. W. he promiſed that if 
T. P. did not pay Vim yearty upon requeſt Lol. and 10 lads of 
foggots, that So would pay them, and he did aſſure the land, 
&c. and that neither G. W. nor T. P. licet ſæpius requiſitus, 
did pay the fol. and the 19 loads of faggots. Adjudged for 
the defendant; for ſince the payment of the fol. was to be 
upon requeſt, a requeſt is material, otherwiſe the deſendant 
15 not chargeable, and the time and place of the requeſ are te be 
expreſsly alleged. Cro. E. 85. pl. 5. Hill. 30 Eliz. B. R. Da- 
venly v. Wellbore. 

2. money is lent to be repaid when required, licet ſæpius 
requiſitus is not ſufficient z but if the plaintiff declares upon a 
cum indebitatus fitiſſet the defendant aſſumed to pay, there licet ſæpius 
requiſitus is ſullicient; per Wray. 3 Le. 206. in pl. 266. 

Palch. 30 Eliz. B. R. 

3. Aſſumpſit, for that the plaintiff 20 Fal Ned of a leaſe for Cro. E. 302. 
gears, aud B. Ppffeſſed of the re ue Var gears, B. in confideration pl. = = a 
the plaintiff would ſurrender his ęſtute and term, and precure one . the plaintiff, 
70 give him 100l. for a leaſe 10 be made by B. to the fu: 'd - 4 he 
promiſed to pay the plamnitiff 3ol. «ven required and alleged the 
pertormance on his fide by making the ſurrender, (viz.) 20 
April; and that on the fame 20 April he procured T. to give 
the teſtator lool. for à leaſe, &c. then and there made * 19 
years to rt! but that B. licet ſzpius requiſitus, had not 
paid the 30l. cc. A motion was made of other matter in 
arne of judgment, but it was entered ſor the plaintifl. Poph. 

Trin, 35 Eliz. Hughes v. Robotham. 

Where; a debt is the ground of the oflicn, and the law induces 4s is af- 

a promiſe to pay, there tne MS: 15 neither parcel of the con- 8 by 
ſideration nor iſſuable; otherwiſe where the action is founded keeper, for 
upon a lateral mailen, ag not upon a duty, there the requeſt that the de- 
ought to be expreſsly alleged. Yelv. 66. Trin. 3 Jac. B. R. 5 1s 
The caſe of the Hoſtler. 1 horſe to li- 

very, and 
agreed to pay 6d. for a day and nizht, and that the horſe had been kept by him for many Gays and 
nights; that the monty amounte to 201. and declared licet {epius zequiſitus, &c. without alleging 
any requeſt in facto; and atyugged good, 

ys Where a commiſhiin tor examining witneſſes was to be ao at an inn, and in conſideration the 
inn - Keeper Fromiicd to find 3 — ſe ment and man's-meat during the time for the defendant and his 
company, the defendant promiſed to pay him, when W 10 much as the ſame ſhould amount to, 
and that the ſame amoun' ed to öl. but the deiendant, licet ſepius requititus, hath not paid it. But 
per tot. cur. a precite requeſt qughit to be an e, and the very time and place d expteſſed, and the fame 
diverſity taken by them as above in the calc of Yelverton. [And io this caſe is taken as a collateral 
Pr „mile, and not a mere debt of the defendant's, and fo ditters from that cate, ] And therefore 
Jud ment was ſtaz ed. Cro. J. 183. pl. 1. Mich. 5 jacs B. Re Seaman v. King. 
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If ee pre- 5. In aſſumpſit to ſave harmleſs when required, a ſpecial re- 
ane queſt muſt be alleged, and a licet ſæpius requiſitus is not 
ex ther . . 2 , , 
dera, he fufhcient, nor will a verdict aid it; but if the promiſe had 
ought to do been 10 pay a certain ſum of money when required, it would be 
ien be good without laying any ſpecial requeſt. 2 Bulſt. 229. Paſch. 
peril, with- . . 

out any re- 12 Jac. Harriſon v. Mitford. | 

queſt. Sty. | 

141. Mich. 24 Car. B. R. Smithſon v. Wells. 

But where in afſumpfit, in conſideration the plaintiff would cut down and carry away certain trees, 
to fave bim barmleſs from all damages, &c. which might happen to him by reaſon thereof, when he 
ſhould be required, the defendant, licet ſepius requiſitus, had not ſaved him harmleſs, but ſuffered 
® him to be ſued, which had coſt him a great deal of money. It was moved in arreſt of judgment, 


becauſe he did nt ſbeto in cobat ccurt be avis ſued, nor evbat money he had expended, nor how much 


damrificd, and therefore adjudged for the defendant. Cro. C. 335. pl. 17. Mich. 10 Car. B. R. 
Palmer v. Knigit. I 


[386 
If a coilate- 6. Where the plaintiff declares upon afſumpſit to do a collateral 


1 thing upon requeſt, the time and place of the doing it ought to be 


there to ſay alleged, whereupon iſſue may be taken; for there the requeſt, 
ſepius re- together with the not doing the thing promiſed, gives the 


; 1 tre cauſe of action. But where the promiſe is founded upon a debt, 


ent; per as for wares bought of the plaintiff, he promiſed to pay 101. 


Jones J. upon requeſt, there the plaintiff need not allege the requeſt 
Godb. 403. 1 K s I + 
Paſch. more preciſely than in an action of debt, viz. licet ſæpius re- 


3 Car. B. quiſitus, &c. Agreed by all the judges, and that it had been 
R. in fl. often ſo adjudged. 2 Roll. Rep. 62. Mich. 16 Jac. B. R. 


88 5. Hill v. Wood, or Wade. 4 


pl. 10. Mich. 18 Car. 2. B. R. Birks v. Trippet, which was in aſſumpſit for no: paying money 
awarded. The plaintiff demurred, becauſe no demand was alleged; and for that reaſon adjudged for 
the defendant. Saund. 32. S. C. The aſſumpſit was founded on the promiſe made at the ſub- 
miſſion to pay ſo much if he did not perform his part of the award, cum ad inde requifitus, &c. and 
adjudged for the defendant. 2 Keb. 126. pl. 78. Berks v. Trippet, S. C. judgment for the 
plaintiff, niſi. 6 = 

Cale, &c. upon a ſpecial promiſe, ſetting forth that in confiderati:n the plaintiff would permit the 
defendant to collect and receive certain tithes, be promiſed te pay bim 208. per ann. It was objected that 
the promiſe being to do a c ateral act, and there being nothing due before the promiſe made, the 
plaintiff ought to have alleged a ſpecial requeſt, to which the court agreed; but they ſaid that it is 
otherwite where the thing is not to be done upon requeſt, Lutw. 229. 231. Mich. 3 Jac. 2. Co- 
nin ſby v. Rodd. | | y 


2 Roll. Rep, 7. Aſſumpſit, in conſideration he would buy ſuch lands of tlie 


«& ns defendant, the defendant promiſed to pay the plaintiff 91. «which 


per omnes, J. S. owed to the plaintiff, when he ſhould be thereunto required; 
that the re- and that, licet ſæpius requiſitus, he had not paid it, but alleged 


ſt .* . . . 
3 neither time or place. Reſolved, in regard it was a + ranger, 


and that if debt, and was not due before promite, or payable but upon 
the defen- requeſt, therefore a ſpecial requeſt ought to be made, and 


dant had t 5 ; 0 x 
— licet ſæpius requifitus will not ſerre; and judgment for the 


judgment defendant, Cro. J. 523. pl. 8. Hill. 16 Jac. B. R. Hill v. 
ſhould be Wade - 

againſt the £ | 
plaintiff ; but it was moved that the v-rdi had ſupplied the defect of the count. 

+ A. fued B. whereupon C. promiſed A. that if be would f.rbear the ſuit he would pay bim 2000. 
ot Midſummer-day, ard erother il. at any time after that day, when be ſhould be reaſonably required. 
Adjudged that in this caſe the requeſt was iſſuable, and oupht to have been ſpecially alleged ; for it 
was mo duty befare the requeſt, the premiſe being made by a ſtranger z but where he, who is indebted, 
promiſes to po upon requeſt, there licet ſæpius requifitus is ſufficient. Lat, 209. Trin. 3 Car. Al- 
cock v. Bloficld, Noy 95. S. C, agreed accordingly, 


8. Plaintiffs 


Ations [for Words.] 


8. Plaintiffs declared that whereas there avas a ft in chancery 
tetaveen them and other copyholders of fuch a manor again their 
lord, and that V. their clerk in the uit, had diſburſed 141. the 
defendant, being a copyholder of the fume maar, promiſed in con- 


federation the plaintiffs would pay to W.- the 14. he would pay to 


them 40s. upon requeſt. The plaintiifs ſhewed they had paid 
the 141. and that defendant had not paid the 408. licet pottea 
ſxpius requiſitus. Hobart ſaid that the requeſt is part of 
the cauſe of action, and ought to be ſet down preciſely, and 
there ought to be a promiſe broken, and ſuch a promiſe upon 
which an iſſue may be taken. Win. 102. Mich. 22 Jac. C. B. 
Brown & Ware v. Barker. | 
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ATumpſit, 


&C. in con- 


ſiceration 


the Ilainiſf 


— 
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tothe a d- 
ert a ge 22 
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med b re- 
Gelicer Him, 
r to pay fo 
much, &c. 
1 req eſ, 
any counted 
licet ſepius 
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&c After 


verdict and judgment in C. B. for the plaintiff, it was aſſigned for error, that the plaintiff did not 


allege any ſpecial requeſt, and that it was parcel of the conſideration ; and tor this reaſon 
| was reverſed. But if à requeſt bad been alleged, and n place where it zb made, it 


the judgment 
Lad Leen zel 


enough en non aſſumpfit pleaded, and fuurd far the plaintiff, But if the requeſt had been traverſed it 


would be otherwiſe, becauſe then no viine appears for the trial. Jo. 56. pl. 2. 
C. B. Lowe v. Kirby. 
8. C. but ſeems not very clearly reported. 
very S. C. cited by the name of James's caſe. 


403. And ſee (G) pl. 6. 


S. C. cited Jo. 86. d. P. and ie 
3 Bulſt. 300. by Crew Ch, J. 


9. If I jell a horſe for nol. to be paid upon requeſt, there the 
requeſt muſt be preciſcly alleged, for it is parcel of the contract, 
and in an action on the caſe, and upon debt, you mult lay a 
requeſt ; per Jones and Dodderidge J. Godb. 403. 

10. When a thing is to be done upon requeſt, the performance 
mui be when the perſon requires it; and it is no plea that he 
was really after the promiſe made. 3 Mod. 295. Trin. 2 W. 
& M. in B. R. Harriſon v. Hayward. 

11. Where a ſpecial requeſt in aſſumpſit ſhould be alleged, 
and is not, it is fatal on demurrer, but helped after verdict. 
12 Mod. 44. Trin. 5 W. & M. Maſters v. Marriot. 

12. The defendant borrowed money jor the uſe of his mother, 
and gave bond to pay it on demand, if his mather woutd net; and 
in an action of debt brought on this bond, the det-ndant after 
oyer demurred, for that there was not any ſpecial requeſt laid, 
as made of the mother, and when and where; and that licet 
ſxpius requiſita will not do. But per cur. though where 
there 1s no duty till a demand it is fo, yet here vas a duty ab 
mitic, which the law makes payable on demand, and ſo there 
needs no demand expreſsly to be laid. Judgment for the 
plaint:f, 6 Mod. 200. Trin. 3 Ann. B. R. Harwood v. 
Turbervill. | | 


(B. a) In what Caſes an Action lies for a Col- 
lateral Reſpect. [Morde ſpoke in Evidence in 


Courſe of Fuſticc.] 


LI. IF J. S. /ibels againſt F. D. in the ſpiritual court for a 


e and produces W. N. as a witneſs to prove 
the defendant guilty, and the defendant makes an allegation in 
| g 2 writing 


Mich. 22 [ace 
2 Roll. Rep. 483. [but it is wrong “ paged, and ſhould be 486.] 


ems to be the 
— * P. Godb, 
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accordingly; Writing (as the courſe there is) t the ſaid V. N. ought not 
1 ta be = d as a witneſs, becauſe Je A e is a perju ured mail, and that 
= he was peirjured in ſuc h a cauſe, at ſuch att ale: s 1n. certain, which 
bas not ju- | beg, ticn 's falſe ver W. N. ſhall not have action upon the caſe 
e eee for this againſt J. D. becauſe the ſmiritual court had a ſuriſdiction 
a the firſt matter, and this allegation is but according to the 
Jurifoiction, common courſe of juſtice there, where the ſentence is given 
l up the proofs; and therefore if the action would lie, every 
Fai fe, and he man would be deterred from taking his lawful exceptions to falle 
publitkes bi witnefles. Trin. 15 Jac. B. R. between eder and Dau— 


714 2 . . 
er, adjudged upon a demurrer.] 


action 
hes. Acjudged fer the defendant. See (C. a) pl. 8. 
Oro. J. 232. [z. In an action between two, where the queſtion is upon 
SES * IN * 
1 evidence to a jury, if one of the parties was a bankrupt or 


7 


above, not? if a cg in giv ing evidence ,- :r his client, Jays expreſsly 
Houghton to 2 juror, that he was a ban, where it is falſe; yet no 
J. cited it as 125 b 

"AK action lies againſt him, ecauic it is in the courſe of juſtice. 
Trin. 15 Jac. B. R. in the faid caſe of over, agreed per 
Cro. J. 0. curiam; and it ſcems by Hzught. and Mount. that ſuch an 


L 18. f 3 Py * . . 
Mich.; Jac. action was brought againſt the fame Mount. now chief jultice, 
= i and that 1 was not maintainable.] | 
Bzo0ok v. 


S1z R. MouxTAGUE, Recorger of London, the words were, at be (the plaintiff) vas arraigned 
ard CONTI 24 Fele 25 &c. See (NMI. b) Phe I, 23 7. and the notes the: Cs 


I 388 } In an action brought for ſcandalous w ords, the defendant 


Juftt 72 that he ſpcke ther d @ qwitnes upon his giving evidence on 
his oath. Sec 2 Roll. Rep. 198. and Palm. 144. cites Hill. 
37 Eliz. Broad's cafe. 


(C. a) Actions [ for Words ſpoke, or Things _ 


in Courts of Juſtice, 


* Godb, [i. JF 4 A. exhibits falſe articles to a maſter in chancery againſt B. 
e353” 2b. reien B. tis bound to his good be Paviour, B. ſhall have ac- 
folved that tion againſt A. for his diſccit and vexation. Paſch. £3: Fac. B 


he action between Allen and his wife plaintiffs, and Gomerſal defendant, ad 


L bec ze 
-— Op Ju iged per totam curiam. Mich. 11 Jac. B. between * Bradley 
bited the aid Je es adjudg 2 2d. ] 


MCC i 

chance y, and did not purſue them there; for when he bad ſworn the articles there, he could not 
have a iupprcavit (as he had out cf B. R.) to have the poco behaviour there, and the oath and 
atfndavitin chance:y icmain as a icangal upon record, and becauſe he made the articles in chancery 
but a colour ior the god Uohaviour, and though B R. might grant the good behaviour without any 
articles preferred, yet _—_— they firſt begin in another court, they ought to \ follow the cauſe there. — 
Brownl. 3. S. C. and the court ſaid that if he had profccuted in chancery, though the articles had 
been ſcancaloius, yet no action would have lain; tor a mat: ſhall not be puniſhed for miſtaking the 
law, for he might be iniiadyiles by counteis 


Cro. J. | [ 2. 17 2 Suppie e 115 8 Out of f ch; ancery tO the ſheriF againſi 


601. pl. 26. , pa 
"ga S. and thereupon the fee: ff moves a warrant to a bailiff to 


$eegewick, take Lim, &c. and after the baili7 coincs into chancery, and 
there 
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there makes an lait that he took him, and tliat he reſcued Lime 
felf”; whereupon © Fo S. IF commuted to the Vieet by the lord chan- 
cellor, though the laut be falſe by which he 13 committed to 

the Fleet, and fo to his great En ; yet becauſe the affidavit their opi- 
was made in a legal courſe, thou n he was not compelled by . 
proceſs to make it, no action upon the caſe dies; for then every action lay 


Fw 1 
1 


- 


man would be , from making afnidawits in ſuch kind. not, becauſe 
ſ > for miice- 


Mich. 18 Jac. B. R. betweca Aier and Redgauit adjudged, in mon. A 
arreſt of judgment.] | | courts, every 
| court where 
the miſdemeanor is committed ſhall have the examination there>f, and if they find miſdemeanors, may 
puniſh them; but to puniih upon an action on the caſe upon pret nce of a falle oath mall not be 
ſuffered, but it ought to be (as Dodderidge faid) punithed by co nvictiorn upon indictment or fait in the 
ſtar- chamber; but Haughton . contra. But adjucged tor the detendant. Palm. ee. 
ſays, that all tne four juſtices held that the action did net lie; 3 judgment accordingly. 
2 Roll. Rep. 195. 8. C. adjornatur. -Ibid. 197. S. C. all the court held accordingly ; but 
it does not appear that judgment was given. 
Exhibiting a bill to tre 85 en, chat 157 the plaintiff to have. recovered againſt the defendant 3001. 


by forgery, perjury, and cozening; and ali) that he had 1 tue matter of the faid bill at Weit- 
miniter, Kc. The court held that th 2 exhtb;cing the bill to the queen is not actionable in elf; for 
the is tile fountain of ju altice „ and all her fubjefts may lawfully re fort to her to c. Mplain ; but * incy 
will after wars giv: ale” the contents to the diſgtace of the perſon intended, it is Gion, Adjud. 4 
againſt "I iaintilf, 3 Le. 158. pl. 187. Mich. 28 Eliz. C. B. Hate ve Meller. Ibid. 103. 


pl. 213. II 41. 29 Eli iZo . B. th Ie 8. . in totidemn vecbis. 


declares that he too his oath . the court of B. R. againſt the Jo. 437. pl. 
defendant, concerning certain matters, to have him bound to his 5: 3 

þ Ke v. Clap amn 

wood 8 LVIOUT 3 __ thereupon the defendant intend ding to fea an- . C. ind ; 

dalize the plaintit,, did then falſely and maliciouſly ſay, iin the rule given 

hearing of the juitices and oihcers of the c court, aut others there %F ee 
g a 5 de piinti 
being, abs 1s ut a 207710 true in that ajudavity 4 1 26 140 prove it 1 dam 
by 40 cit. e, this action is not in: nta kor the defend- per Billam. 

" ug * ET 7 | 

ant by the * ſaid anſwer made: a dene of hin in the court Mare 20. 

againſt the charge and accut. ae 2 t him; and therefore it x © ad 


S 3. £1 1 ' 
juſtifiable, being in a judicial < Patch. 15 Car. B. R. between the court 
is arreit of judgment. I was ear of 


11 ulton and Cla 72 ail ae . 8 opinion that 


Hill. 14 Car. Rot. 459.] the words 


3. In an action upon the caſe by A. againſt B. if the plaintiff * 389 


—. 


woult not bear an action. 
& . ) 
[4. If A. recovers avainit A. [E. ] damages and coſts in C. B. o 
B. R. and ſues out a fiert fatcins to the /berif, who by force there= Fol. 34. 
of tabos the goods of A. 72 the T. ue, 1714 10 returns its and the Hob NESS 
goods remain in his hands pro defect emptorum ; and after A. wel ok 95 1 


knowing there of, yet to the intent to vex and io we ch. ge B. furs 3 1 5 
out another feeri facias, and « cy elivers it to the fame fheriF to be ſac. S 
'zuecd 

P 


executed, who thereupon lroies the money of other good e # B. and 466; 
pays it over to A. in this caſe for this wrong and vexation 

It was in a legal way, yet an action upon the caſe lies. | Hol 5. Rep. CO 
Caſe 257. and 350. between alerer and Freemar adju- Age 2a 1] tiff. 
Brownl. 12. Warter v. Freeman, S. C. adjudged for the plaintiff, though the Cetendant alleged that 
fieri facias was an act in law, and ſo no caute of action againtt him, Noy 1 5. C. {ys the better 


opinion was that the action was well brought. 


; — 


[S. If A. ſues B. in the ſpiritual court for tithes, contrary 10 @ Cro. E.$35, 
Ip," 1 ” 


compoſition by him made, an action upon the Cale lies ior it. Hob. FE 1 


683 Rep. 


T4 bg > > — 


. 3 


- 
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odierve Rep. in caſe 25 1. cites Mich. 43 & 44 Eliz. B. R. between Bray 
.. Triage, for this ſuit is coram non judice. ] 


87 : S P. and by Pophim and Gawdy the action lies. Noy 37. S. C. but S. P. docs not 
plainly appear. S. C. cited Heb. 206. in cate of Waterer v. Freed, that the action lies. 


ro. J. 133. [G. S- [Bat] if A. ſues in the ſpiritual court for tithe of trees 
P.. 9. Wart titheable, no action upon the caſe lies. 4 Jac. between Dame 


terhonie v. 


s. c. N aterhouſe and Mcodlic. 


N. Eh. A. 

Jac. à d becauſe this action wa? drought by the party only, and not tam quam, the court all held, that 
though etherwi te an 0 on mig: ht lie, Jet for hy S Caule it was not well brought; and therefore it w 43 
aczugged for tie delendant.— Hub. 205. in caſe of Waterer v. Freeman, as S. C. as that the 
action CS. ——S . C. cited Noy 23 in caie of Brey v. Partridge, that the action does not lie. 

In the margin of Hob. 206. is a quer2 ; for Moodle h mieif tels me which ſcems to mean Hobart 
bimielf ] t. at he ſuing for tiches as a farmer of the parionage of Woodchurch in Kent, tuch an ac- 
tion upon tne caſe was drought ; whereupon he demurred, and the court difſiked the action, and fo it 
reited without any farther proce-aing. An action lies not againf one that ſues for tithes that are 
not pay adie; per Haie Ch. 3. - Haiur. 196, Trin. 13 Car. 2. 


3 A ? 2 5 * 8 . 0 a . 3 
EPs 14. [7. So {But} if a man charges another with felony, er of piracy, 


. g in a bit in the ffar-chamber, whereof the court has no juriſdiction, 
31 Ez. an action hes. Hob. Rep. caſe 350. cites the caſe of Bull. 
B. R. the and Il od.] | 
S. C. and 
becaulſz the ſald words were not examinable in the ſaid court, the action lay; and the ſame was after- 
Wards reloived accorgingly in the exchequer, though the Judgment was "reverſed for mitplcading. 
Cro. E. 20. pi. 21. S. C. ad ornatur. - Ibid. 247+ pl. 7+ §. C. reſolved that the action 
lay. Mo. c r. pl. S6. ſays it was agreed by all, except Owen, in the exchequer, that no action 
lay; and therefore judgment was reveried. ——2 And. 28. pl. 18. S. C. in the exchequer chamber, 
and azrecabie to the report in Mo. S. C. cited Hob. 267. that the action lies. ——2 Keb. $32, Pt, 
56. In theTalſe of Lake v. King, Mich. 23 Car, 2. B. R. the court ſaid, that not withſtanding what is 
reported in 4 Rep. 14. b. in Buckiey's caſe, it was held that want of juriſdiction will not mak a 
lidel; for it is only the error of countel, and a nil capiat per Bitlam was awarded nifi. Powell 


(Jun] J. faid, he bad heard my Lord Hale tay, that it was reſolved in Sir Richard Buckley's caſe, 


that for ;utting matters in 2 bill 9 which the court had no Cognizance, action does not lie againft the 
pizint; ff, th: ough In 4 5 it is reported otherwiſe. 2 Lutw. 1571. S. P. admitted Noy 102. in 
Tus vIII's cAsE, which was, that te. exbibvited a bill in the far chamber for forging a will, Out port 
the bearing rei 9 Fa d the forg-ry, and in/iftei en a pratiice le ven them to draw the party to make tha? 
wi. ihe bl. was diſmiſſed, and the piantiff fined 20% l. to the king, and ſeveral damages to every 
ot the parties becaule they have not a remedy for thoſe ſlanders (being before a competent judge) at the 
* common jaw. And it ieems that this was the firit prececent for damages for a ſcandalous bill. 
[And ice tit, Libei (A) pl. 6. in the notes. 


ob. 266. 8. If a man brings an action upon a falſe ſurmiſe in a proper 
267. pl. U O p je 7 ife 2 


court, no action lies for it; for the ſuit was legal, though the 
Hobart c2uſe thereof was not true, for which he ſhall. pay et. Hob. 
Ch. I. in 

_ J — Rep. caſe 350.] 

teret v. Frezman. —— S. P. Cro. J. 124. pl. 6. Mich. 4 Jac. B. R. in caſe of Lady Waterhouſe v. 
Paw-e. Cro. J. 432. pl. 11. Trin. 15 Jac. E. R. per tot. cur. S. Pe in caie of + Weſton v. 
Dob:rnet. 

＋ Se: (B. 2) pl. 1. S. C. 


D. 235. a. [9. If a man brings a writ of fergery againſt a peer, &c. * 


pl: = * the dſendant is found nt guilty by the jury, yet he ſhall not have 
cites Mich. a ſcandalum magnatum, and lay the charge contained in the 
15 * ach action to be a ſcandal. Hob. Rep. caſe 350. cites 11 Eliz.] 

_ v. Sir Richard Croft, by the better opinion of the court; for no puniſhment was ever appointed 
for ſu;t at law, though it be faile, and for vcatation. mn Kele, 26. pl. 1. 5. -n. 266. pl. 


352. Cites it a5 a Cale of 11 LIZ. 


(10. If 


TIES 9 Oe: 


e 
3 TY 3 Oe 


8 3 A F 9 ag 
r 9 e 8 5 . N * 
„ et TS LEE EIIG 
4 „ SHS NEE Te al St o 
R e 3 


an a. oli. Q - 


adtions [for Words.) 1 

10. If A. cauſes B. to be impriſoned upon a ftatnte confeſſed by Hob. 266. i 
him, though the ſtatute was defeaſanced, and the money paid accord- Pp: 3 * [i 
to the defeaſance, yet no action of falſe impriſonment lies C. [4 


in 
againſt A. Hob. Rep. caſe 350. cites 43 Edw. 3.33. 
[II. If one /wes me contrary to his releaſe, an action hes. Hob. By Hobart 
| Rep. cafe 350. Per Hob.) OX og i 
. in the caſe of Waterer v. Freeman. Rut fee (H. ©) pl. = { 
. [12, If the ed/ivee ſues the obligor after the maney paid, though Per Hobart | 
5 it be upon a ſingle obligation, an action lies. Hob. Rep. cafe hel gong if 
350. per Hob. ] 55 8. 8 "Nh 
| | Gawdy and Fenner e contra, Cro. E. 236. in * 8. Trin. 43 Elz. B. R. Þ 
& f 


z 13. One was brought in by /5pzna ad teſtiſicandum, and upon 
his. oath declared matter of injamy againſt the plaintiff; if he 
ſwcars falſely he may be punithed for perjury, but an action lies 
not againſt him, becaute he comes in by courſe of juſtice. Cro. 
E. 230. in pl. 21. Arg. cites Mich. 8 & 9 Eliz. Stanley v. Curſon. 
14. Action on the caſe will not lie againſt one for exhibiting 3 Le. 123. 


P N e 
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2 | 
8 articles to a juſtice of peace, containing ſuggeſtions for binding the PI- 176. | 
. party 4 the god behavicur ; for ſhould ſuch actions be permitted, Br“ i 
2 none, though they had good reaſon to complain, would venture S. C. held if 
to do it for fear of vexation. 4 Rep. 14. b. pl. 2. Mich. 27. & cdu 1 
28 Eliz. B. R. Cutler v. Dixon. « 2 9 
S. C. in totidem verbis. S. C. cited Godb. 240. pl. 323.— So for exhibiting 5 . *1 


ſeſſions for the like purpole, though they are fe, it is not actionable, becauſe it is in a courie of 
juitice, Cro. E. 230. in pl. 21. Arg. cites 27 & 28 Eliz. B. R. Tuthill v. Olborne. 

15. Pariſhioner ſhall not have an action upon the cafe gain l 320: > 
the parſon for ſuing Vim in the ſpiritual court for tithes, without CR: 0 On 
cauſe ; for if it be without cauſe, he will have coits there. Palm. coraiogly, 

381. cited Arg. as 43 Eliz. Croſs v. Jackſon. 

16. An action on the caſe was brought for ſuing in the admi- 
ralty court, for a thing dine on the land, and not on the fea. 
1 Brownl. 4 Mich. 11 Jac. Row. v. Alport. Dh 
17. Caſe for that the defendant went to a juſtice of peace, 
and requeſted a warrant againſt the plaintiff for ſtealing his ropes, 
The juſtice ſaid, be adviſed, and look what you doz the detend- 
ant replied, Sir, I v charge him with flat felony for ſtealing my L 391 J 
ropes from my ſhop, quorum quidem verborum, &c. Per tot. cur. 
| theſe words being [poke to a juſtice of peace when he came for his 
warrant, which was lawful, would not maintain an action ; for 
if they ſhould, no other would come to a juſtice of peace to 
make complaint and inform him of any felony. Hutt. 113. 


Mich. 8 Car. Ram. v. Langley. 
18. Caſe for that the plaintiff brogght an action againſt one L. Brownl, 2. # 


, and the defendant being produced as a 2witnefs at the trial, gave ans Ve [0 
unn an, | 


evidence that the plaintiff was a common har, and e recorded in the S. C. and 
the court 1 


Star- chamber, by reaſon wheresf the jury, though they found for the - : 
= -Þ . . 1 1 eemed 0 
Plaintiff, gave him but ſinall damages in that action. It was moved . & 


in arreſt of judgment that the action doth not lie, for if it did, the action 
would not 


every witneſs might be charged upon ſuch a ſuggeſtion; and for 2 | i 
what 
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what appears the evidence may be true; for it is nt averred that 
he ts wm a common liar, or that he was _- recorded for a common liar 
in the flar-chamber ; and for theſe reaſons adjudged againſt the 
plaintiff. Hutt. 11. Hill. 15 Jac. Harding v. Bodman. 


4:0 20. If n Op the defendant juſtified that the plaintiff <cas a 


Lev. 129. 
S. C. ad- 
jodged for 
the plaint. ff. 
And per cur. 
theugu the 
gods of the 
paint: had 


bankrupt, whereby he h, * a coumil/;n upon the. ji itute, and thoſe 
grds were dle. ivered to him, whereas the planuft was not any 
bankrupt, nor any commiſſion iſtued ; vet the plaintiff for the 
qvords rovtained in the plea ſhall not maintain any action. Per 
Houghton. Cro. J. 432. Trin. 15 Jac. B. R. in pl. 11. 

20. In trover and converſion, Judgment was given ag; un{t the 
defendant and 140 l. damag es; the deferdant acc di ing to the 
Cuitom in B. R. rendered himfe!f to the marthal 4% diſcbbe re of his 
bail, \ u hereby the bail were arfcharged of the! r recogniſance ac- 
cording to tue cuſtom of the court; notwithitanding which the 
ra in the ackian tao out a capuas ad 257 n ag al the 
bai”, to es them in execution, and delivered the! fame to the 
theriff, whereupon the plaintiff brought his action upon the calc, 
It was moved in arreſt of judgment that _ action docs not lic, 
becauſe it is the act of the court to award this proceſs. But ad- 
judged for the W * in, and athrmcd in error. Cro. J. 667. pl. 1. 
Trin. 21 Jac. B. R. Steer v. Scobel. 

21. Preferring a bill in the ſpiritual court againſt the plaintiff for 
drunkenneſs, is not actionable. Agreed per cur. But they would 
not over-rule it upon the declara tion only, but ordered the de- 
Fendant to demur. Litt. 314. Mich, C. B. Eaton v. 
Sharman. : 

22. Plaintiff declared that the defend ant endeavoured to charge 


 bim ot the quarter {ions 10 ve the re pe te her of a ba iftard=child ; 


but the whole court were clear of opinion that action of the caſc 
did not lie, bccauſe it was an cccleſiaſtical ſcandal, and ſo to be 
punithed there; - but if he had laid that he had procured an order 
there againſt him to be the reputed futher, and fo to keep the child, the 
action would lie, by reaſon of the temporal loſs. 2 Bulſt. 343. 
88880 & Car. B. . Bewoer v. Panter. 
. A. entered a Plaine in London againſt B. and the ſheriff at- 
Hers the goods of J. S. the plant tf, au declared that the fheriff 
knew them to be the plaintiff's goods, and took them at the houſe "of a 
ranger. Per cur. the tion well lies, inaſmuch as it is fond 
that they were taken ſcienter to be the plaintiff's. Sid. 183. pl. 3. 
Paſch. 16 Car. 2. B. R. Saunders v. Powell. 


been among B. s goods, and. yet action hes, and the ſcienter is not material; for the ſheriff is at his 


peril to ievy the goods of B. only. 


Keb. C03. pl. 10. S. C. and judgment accordingiy, niſi, &e. 


An action was brought in an inferier court againſt an attor- 
ney If C. B. and the lain knew Lim to be ſuch, yet per tot. 
cur. no action lies, for perhaps he may not inſiſt upon his privi- 
lege, and if he does, he may plead it. Mod. 209. pl. 41. Hill. 
27 & 28 Car. 2. C. B. Anon. 

25. If one be retained is ſue for a tlebt as attorney, which he 
genes ts be raeaſed, and to which himſelf was a wi itneſs, yet the 


court held that an action would not lie; becauſe what he does is 
only 
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only as ſervant to another, and in the way of his calling and pro- 


feſſion. Mod. 209. Hill. 28 & 29 Car. 2. C. B. in pl. 41. 


26. Action on the caſe for ſuing in an inferior court, without Skin. 131. 

* 3 «7» „ A Fe L858 CO 

any enuſe 7 CC!) OH 7011 Ein the iii ſalictian, N48 Iv ma F900 5 and 1 Zed 2 
5 a — # 5 3 1 : : \r) 3 n4*_1 — £ 8 «ll; * — 
Judgment tor the plaintiff. 2 Show. 3.9. pl. 335. Mich. 35 Car. 2. * 
ent. 509. 


B. R. Hudſon v. Cooke. 
Hodſon v. 


E&cle S. C. and though it was mend, that it was rt alleged tat the defindant Incau that the place 
ien, WHICH it would be hard to put the plaintiff to take notice 
of, vet Jerteries Ch. J. Holey an /raicot, held that the plaintiff ought at his peril to take notice of 
the place; dut Witbens J. e contra. N nd tie Curt faid, that it could not be aſſi ed for error in fact 
that the cauſe arole out of the guriniiction, becauſe tac 15 Cultrary to the allegaiion of the record ; 
neither is the othcer puniihable that'executes proceſs in ſuch action, but an action lies againſt th 
party. Aid yet it was reſolved in the exchequer, when Ld, Ch. J. Hale ſat there, Paſch. 18 Car. 2. 
2 - 7 5 q ca CO * 1 Ya” 8 Y ' I op ity > ' * > - 3 — y aa 4 

in a Caſe of Cowper v. Cou per. —8S. C. of Cowper v. Cowper, cited 2 Show. 328. as held good, be- 

FA 6 , "A Bb. *1 ** . 4 
cautle in tNiCriur COUrtS they hold to ball in all actions. 2 Lutw. 1571. In the appendix, Powell 
(Join) J. in his argument, cites the cale or Hudlon v. Cooke accordingly, and ibid. 1572. cites alſo 
the cal2 of Cowper v. Covper, Paſch. 18 Car. 2. in the exchequer, and ſaid he had cauſed the roll to 
4 E = 5 1 . * - * * a * . 
be ſearched, an! had ſeen the record, that the plaintiff declared tliat the defendent, without any cauſe 
7 1 & <2” * E, . 1 i 2 - 
of action. by a piecept out of the court of Southwark, laying great damage , procured him to be arreſted 
and Jetained in priſon for want of bail, ubi revera he had no cauſe of action within the juriſdiction. 
Upon not guilty, it was found for the plaiati:?, and 401. damages, but the giſt of the action was the 
lazing great damages, a nd cauling tim to be arreſted and detained in Prien for wan! «f bail, for which 
S. 1 ' | -- + £2 Ot 1 » r. 1 ' 

an action would lie, though the court had juriſaiction of the cauſe; and therefore the averment that he 
had no caule of action within the juriſdiction, was immaterial to the gilt of the ation, 2 Show. 


374. pl. 360. Trin. 36 Car. 2. B. R. Anon. S. I“. 


* 
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(D. a) For Words. For what Words it lies, for 
Matiers whereof the Spiritual Court hath Conufance, 


[And Pleadings. ] 


a woman, thou art a zhore, no action lies for this, be- — ng wo 
cauſe this is merely ſpiritual, 20, any temporal laſc. Prin. 11 Jac. word 
B. R. between Mathew and Cri/c, per curiam.] 9 
ing joined with other words, and a temporal lofe alleged; and by reaſon thereof the words 3 held 
2 Bulſt. 80. Matthew v. Craſſe 8. C. according to 


1 F one man ſays to another, thou art a zuhremaſter, or to Cto. J. 325. 


actlonable; and judgment for the plaintiff. 
Cro. J. SCC intra, pl. 5. S. C. 
2. If a man ſays of another that is married, he hath had brug Cro. I. az. 
baflards 36 years agone, and he ſhould pay jor keeping thein, no ac- 3 4 * 
tion lies for theſe words, though he averred that by force of theſe S. C. it 


words a contention aroſe between him and his wite, and he was wk moved 
that this 


in danger to have bcen divorced ; for here is nt any temporal l:fs, . 
4 & 4 *D by 
and the offence was pardoned by ſeveral general pardons, this to be di- 


being 36 years before. Paſch. 16 Jac. B. R. between Randle and vorcedis not 


Beal, adjudged in arreit of judginent. ] | = * 
ing but a cauſeleſs fear; and of that opinion was the court; and judgment for the defendant S. C. 
Poph. 140. by the name of BTRNAKD Ve BEALE accordingly. 2 Roll Rep. 24. RanDarL v. 
BELL S. C. accordingly z and it is not alleged that a divorce did enſue. 
Anon. accordingly, and ſeems to be S. C. 


C3. If a man ſays of a woman, that 7. S. did beget her with © 393 ] 
child, and ſhe had a child by him, by force of the ſpeaking of . . 3 I 
which words ſhe 4% her marriage with J. D. though thote 5 . 4p 

| words Elis. 


T . 


Golbe 273» pl. 385. 
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= 
2 temporal, and therefore the action lies for them. Co. 4. 16. b. 


S. C. ad. Anne Davies v. Gardiner, adjudged.} 

. 1 

the plaint ff. Becauſe if the feme had a baſtard, ſhe was 8 by the ſtatute of 18 Fliz. 3. 4 Rep. 
17. a.— Het. 161. S. C. cited. —2 Roll Rep, 433. S. C. cited. S. C. cited Palm. 258. and ſays that 
one reaſon of the judgment is, that the juſtices may puniſh her by the ſtatute; and ſays that though; it 
is alleged there that ſhe had loſt her marriage, yet this was not out of neceſſity to malte the action to lie, 


but for the increaſe of damages.—]t was ſaid, Sid. 397. pl. 4. Hill. 20 & 21 Car. 2. B. R. that 
Popham Ch. J. ſaid that Ann Davies“ caſe was adjudged upon other reaſons than is reported in 4 Rep. 


16, 17——And Vent. 4. Hill. 20 & 21 Car. 2. B. R. in caſe of Barnes v. Bruddel, the reaſon of the 
flatute of 18 Eliz. cap. 3. alleged in that caſe of Anne Davies, was faid by Twiſen J. to be of my Id. 
Coke's putting in; for that juſtice Jones affirmed to him, that nothing was ſaid thereof in the caſe.— 
And in * caſe of Tuckey v. Flower, Comb. 137. Mich. IW. & M. in B. R. Dolben J. denied 
4 Rep. 17. Ann Davies's caſe to be law. And 6 Mold. 104. Hill. 2 Ann. B. R. in cate of Ogden 
v. 3 Holt Ch. J. denied the ſaid reaſon given in Anne Davies's caſe, ——Lev. 261. Hill. 20 & 
21 Car. 2. B. R. ſays that the lots of marriage was the ſole reaſon in Anne Davies's caſe. ——S, C. cited 
Arg. Comb. 392. Mich. $ W. 3. and ſays that it ſeems to be only the opinion of the Id. Coke; and 
Holt Ch. J. ſaid that it had often been denied. And that if the cate were new, perhaps we ſhould think 
#2 action lies without alleging loſs of marriage, as well as for words tending to tne diſcredit of a tradeſ- 
man; for it touches her in the moſt tender part, and is a manifeſt lols. And he ſaid that for aught he 


knew, marriage is the very end of her creation. 


| Cro. J. 262. [4. S if a man fays of a woman, that J. S. had the uſe of Fer 


2 b:djz, by which ſhe /s/es her marriage, an action lies. Paſch. 


with an in- 5 Jac. B. R. between Dame Morriſn and Cade, adjudged.] 


nuendo that 
Be had carnal copulation with her; and adjudzed for the plaintiff, and afterwards affirmed in error. 


Jenk. 316. pl. 7. S. C. — See (Z. a) pl. 7. S. C. 


Cr. J. 223. [g. [Se] if a man ſays 75 5 S. another man, Hon art a whore 


pl. 2. S. C. maſter, far thou . haſ? lain with Brown's wife, and had/? to do 


that by rea- 
fon of the wvith her againſt a cheſt, by which he loſes his marriage with 


allegation A, D. &c. J. S. ſhall have an action for theſe words for there 


ns os not any difference between a man and a woman as to this mat- 


ef marriage 
the action ter; for a man may have a temporal damage by the lofs of his 


3s maintain- marriage as well as a woman. Trin. 11 Jac. B. R. between Ma- 


one; and e and Craze, adjudged, Mich. 12 Jac. B. R. between + Sell 


judgment 
tor the and Fairee, moe curiam.] | 
piaintif, 2 Bulft. 89. S. C. and judgment for the plaintiff. 


7 Roll Rep. 79. pl. 24. the court agreed that a man may have action upon the caſe for a loſs of 
marriage by ſcandalous words, as well as a woman. 2 Bulft. 276. Sell v. Facy, S. C. upon the 
manner of the plaintiff's declaring. 3 Bulit. 4%. Trin. 17 Jac. Selly v. Facy, S. C. and judg- 
meat for the plaintiff ; the lots of a wife being the ſame to a man as the loſs of a huſband is to a woman. 


2 Roll. [6. [SJ] If a man fays to a woman, Zhou art a whore, I will 


„ marr thy marriage, by which ſhe loſes her marriage, an action 


20 * v. lies. Trin. 22 Jac. B. R. between Tonſon and Spring, adjudged, 


Zur xas, this being moved in arreſt of judgment.] 
Trin. 21 
Jac. B. R. ſeems to be S. C. Adjudged that he art a whore, with a ſuppoſal of temporal loſs, 


Viz. of matiiage, 1s aQtionable ; but Doderidge and Chamberlaine J. ſaid that without temporal lots © 


it is not aGtionab'e. 

. * 7. In an action upon the caſe, if the plaintiff declares that ſhe 
8 d. 597-pl. had ſeveral ſuitors to marry her, and that the defendant ſaid of 
4- ful. 20 her, foe is ith child, and hath taken phyſic for it, by which ſhe 


and 21 Car. 
2. B. R. in became in diſgrace, & perdidit conſartium vicinorum ſuorum, &c. 


caſæ of though it be not alleged that ſhe loſt any marriage thereby, yet 
— the action lies. Mich. 21 Jac. B. R. between Medburſt and Ba- 


Prutlin, an 
* lam, adjudged, this being moved in arreſt of judgment.) 


pigd.—3. CCN Vent. 4 n S. C. where the words were, vize She was with child by . S. wherecf ſhe « 
Carries , 


words are a fpiritual * ſlander, yet the loſs of the marriage is 
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carried; and notwithſtanding the ſaid cafe of Medhurſt v. Palaam, and alſo of Anne Parie g cafo, there 
cited, the opinion of the court was, that ſuch action would not lie without alleging Ipecial damage, as to 
lav that ſhe loſt her marriage -Lev. 261, S. C. by the name of Barnes v. Strud, and this caſe of Med- 
hurſt v. BEalaam, was denied to te law. —Comb. 391. in caſe of Byron v. LIms, Arg. cites 8. C. as 
denied in 1everal bo ks, wh ch cate was thus, vz. the plaintiſf declared, that ſhe being a young woman, 
the detendant, to hinder her marriage, ſa d, Nhe: did you go to Londen for, but to drop your ink? ſhe 
went to London lat winter to le in, and to my knowleige jeveral people have lain with her; agjudged 
not actionable, becauie fornication, which is the crime here, is only a ſpiritual offence, and not here 
without at mpoiel los. 2 Salx. 643. pl. 2. Mich. 8 W. 3. B. R. Pyron v. Elmes. Comb. 391. 
S. C. Holt Ch. J. lad, that if the caſe were new, perhaps we ſhould think an action lies (without al. 
leging lots of marriage) as well as for words tending to the diicredit of tradeſmen, for it toucheth 
ber in the moſt tender part, andes a manif-it lots. Marriage is the very end of her creation for ought 
I know; it it were actionadle, then there muſt be a prohibition in ſuch caſe, for the party muſt not 
be liable to eccicſiaſtical centures and temporal damages too. —— 12 Mod. 396. S. C. adjudged for the 


detendant. 


Words ſpoke of a maid were, ſhe wwas wvith (Hd, ard did take phyſic to kill the child, and all-ged 
that ther-upon divers ſu tors retuſed her. Adjudged for the plaintiff, without any reaſon alleged. Het. 


13. Faich. 3 Car. C. B. Reading's cate. 


[8. If one man ſays to another, thou 2vaſi found in bed with J. 8.'s 
«vife, by the reaton of the ſpeaking of which words he 4% his 
marriage with A. S. &e. though he might be in bed with her 
without any ill done, yet becauſe this ſounds in ſcandal, and he 
has loit his marriage thereby, the action hes. Mich. 8 Car. 
B. R. between Southall and Dawſom, adjudged, this being moved 
in arreſt of judgment. Intratur Trin. 8 Car. Rot. 868. ] 


Cro. C.269, 
pl. 3. South- 
old v. Daun- 
ſton, S. C. 
adjudged for 
the plain- 
tiff, and 
that ſuch 
foreign 
intendments 


ſhall not be taken. 


In an action upon the caſe for words, if the plaintiff de- 
clares that the defendant ſaid of him, he had the uſe of my vife's 
belly by force, by reaſon of which words he was brought before 
certain juſtices, &c. and by them examined fer a rape by him 
committed upon the ſaid woman, by reaſon of which, for the 
purgation of himſelf therefrom, he expended ſeveral fums of money. 
An action lies upon this declaration for the temporal damage 
which he had thereby. Mich. 9 Car. B. R. between Harris and 
Smith, adjudged per cur. in a writ of error upon a judgment in 
Southampton, and the firit judgment aſlirmed accordingly. In- 


tratur Hill. 9 Car. Rot. 73.] 
actionab e; but Hutton doubted, becauſe the word (force) is not ſo much as raviſhment. 
337. Trin. 6 Car. C. B. Sir Edm. Lenthall's caie. 


[ 10. In an action upon the caſe, if the plaintiff declares that there 
was a communication of a marriage between him and A. S. and 
the defendant ſaid of him, he had a ba/?ard child by Fennings's wife 
of Northampton, by the ſpeaking. of which words he himſelf re- 
fuſed to marry with A. S. where it ought to have been that A. S. 
refuſed to marry with him; after not gui pleaded, and this found 
for the plaintiff, it was moved in arreſt, Mich. 11 Car. B. R. 
between Carter and Smith; and per cur. the words would 
maintain the action if the loſs of the marriage had been well al- 
teged, becauſe it might be intended that he might have a baſtard 
by her before her marriage with Jennings; and if ſhe had iſſue 
by him after her marriage, though this be no baſtard in law, yet 
ſuch a ſcandal might occaſion the loſs of his marriage. But per 


cur. the action docs not lie, becauſe it is not well alleged that A. S. 


refuſed 


f. tion was 
brought for 
thele words, 
Sir Fehn 
Lenthall lay 
With me, ard 
had the ſe 
of my body 
by force, and 
agaigſt my 
Twill, It 
feemcd to all 
te juitices 
that the 
words are 
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Fol. 36. 


Jo. 356. pl. 
6. Colabyn 


v. Viner, 


A gjudged. 


Cufom: of 
London A) 
Pi» I, 5 FP. 
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fo no damage, and thereſore- the Pony Was 1 lid.] 
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refu d to is 111; "ro him, but that he pimfelf refuſe, 'S MH it I A * 8. and 


tard=bearing whore, theu didſi throw thy | boſtara 1% the deck at 
M biechappe!, no action lies for theſe words, though it might be 
intended that ihe had a baitard by the faid Chi, (who 72 truth 
avas her huſband ) before her marriage, uct as there does 
not appear to be any temporal damage thereby, by the lots of any 
marriage; but only a puniſhment by N 85 lt. tute for having a 
baſtard, which is not a ſufficient cauſe to maintain the action. 
Hill. 10 Car. B. R. W Cullabine and his wife, plaintiffs, 


and ny wh defendant, adjudged in arreſt of Jud, gment.] 


[12. In an adtian upon the caſe, if the plaintiff declares that 
whereas divers perſons conabantur & deſiderabant to marry their 
couſins and friends to the 1 che deiendant (being a wo- 
man) on Purpoſe icandalized the plaiitid; and to 
Bis marriage with any w e prejei red a feangalous libel in the 
ſpiritual court agar the plaintiff, and the! by « Char raed | Lim that be, 
under colour to be a ſuitor to her in the way of marriage, often re) "hs 
to ber in the night, and lay with bers aid. got a Ad of her body ; 
and after publiſhed and allirmed tlie me matter before ſeveral 


t cb 
oP hn 
„ 
1117 


perſons falſe! 7 and maliciouily, whereby the plaintitF was ſo much 


ſcandalized, that all honeit Ps erſons having the tear of God before 
them, aliquam mulierem de fitiabus aut confanguineis ſuis in le- 
gitimo matrimonio cum querente cep & jungi ſemper poſtea, 
& hucuſque omnino recufaverunt & adhue recuſant; and upou 
not guilty pieaded, the jury find a ſpecial verdidt, ſeilicet, that 
the defendant preferred the ſaid famoſum & ſcandaloſum libe!- 


lum, &c. and me ſhe after, at the leſhons of the peace, being 


examined 2vhs u the father of the child begotten of her badly, 2. 
and aſſirmed that the plaintiff was; 1 hat ſhe * e yp 
falſo & injurioſe of the plaintiF; and that by reaſon thereof th 

plaintiff was much ſcandalized in his fame and name; and. hat 
all Fanuc men, having the fear of God before them, aliquam mu- 
lic rem ae Jliorrg aut conf anguites ſuis in tegitims matrimonio cun 
querente copulari S jungi feraper pofiea hucujgue recuſavernnt & 
adhuc recuſant. The action in this cafe does not lie upon 8 


ſpecial verdict, becauſe here docs nt aprear lo have been any 77: 


licius Proftcution, and here there is not alleged or found any Ieh. ” 
any particular marriage, or that there was any communication of « any 
particular marriage; and this general matter that all honeſt per- 
ſons refuſed, by Teaſon thereof, to marry their daughters or rela- 
tions to lien, is too general. Mich. x1 Car. B. R. between 
Norman and Simons, per curiam adjudged in the exchequer 
chamber, and the judgment given e otra in B. N. revericd 
accordingly. | 

13. In an aim pn the caſe, if the plaintiff declares that i 
London, by the cuſtom, a common «o/re ought to be carted, and a 
baſon tingled before her; and that the defendant ſpoke tlieſe 
words of the plaintiff, u art a whore, and a common where, ard 


art a bawd te thy miflr , and I will have a baſou tiagled before 
thee, 


der him in 
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thee, = ation well lies upon this declaration for theie words. 
Trin. 15 Car. B. R. between Haffel aud Capeit, adjudged good, 


this being moved in arreſt of juden ent that the action docs 


not lic.] 


ing by preſcription. But then ſhe muſt take care to lay the preſcription well. Sid. 


* 396- 


SoutLevark, 
2 ,, is 
actionable, 
ecauſe ſhe 
15 able to 
public cart- 
97. pl. 26. 


Mich. 14 Car. 2. B. R. Roberts v. Herbert. Icb. 418. pl, 131. Caus v. Roberts ſeems 


ro be $. . 


C1. [S] in an alen upon! the ca fe, if the pl. aintiff declares that 
in London there 13 ae fam that a Lac ougnt to be carted, and 


the defendant ſaid theſe words of the plaintiff, Joe is a 3 and 


I ill have her carte. Fl. 5 Car. B. R. between Rily and 
Lewis, per 76: 3 Bark. ad} ju 'cred that the action lies; this 
being moved in arreit of judg ment, no other judge being 
then preſent. ] 

[15. In an aim upon the cafe, if tl 

whereas he was a parihioner of 5. the defendant being vicar 
there, to the intent to fcandalze the. plaintiff, and to rms an 
ili opinion of the Plaintin among his neighbours, ſo that they 
withdraw themſelves from the company of the plaintiff, tanquam 
ab homine excommunicato, & nulla ide aut credentia digno, 
and injultly to e: Eclude the plaintiff out of the church, and for 
a great time to deprive him of all the benefit of hearing divine 
ſcrvice in the Cad church; the defendant i The time of divine 
ſervice in the c! Burch, in the hearing of the pariſhioners, ma- 
liciouſly pronounced the plaintiff excommunicated, prætextu cujuſdam 
inſtrumenti by him received from the ordinary; ; whereas kie had 
no ſuch inſtrument of excommunication, nor was he excom- 
municated; and alſo at another time to the intent aforclaid, 
in the time of divine Eber, in the hearing of the pariſhioners, 
maliciouſſy pronounced the plaintiff excommunicated ; ; and fur- 
ther, reſuſed to celebrate divine ſervice till the plaintiff de- 
parted out of the church, upon Which the plaintiff was com- 
pclled to go out of the church; whereas the plaintiff was not 
excommunicated ; by which means the plaintiff was ſcandalized, 
and hindered of hearing divine ſervice for a long time; and for 
the clearing of this ſcandal, and his innocency therein, diverſos 
corporis ſui grandes labores capere, & diverſas ingentes dena- 
riorum ſummias erogare & exponere coactus fuit in extremam 


ie plaintiff declares that 


Fol. 37. 


depauperationem & ignominiam maximam of the plaintiff; this 


action lies, though he does net fhew that any man avoided his 

e:mpany, or ferbore to trade or deal with him, or that he had any 
temporal or fpecial le: for this is a great and malicious ſcandal, 
though to his ſoul, and though ſpiritual. Mich. 16 Car. B. R. 
between Barnabas and Traunter, adjudged per curiam, this 
being moved in arreſt of judgment. ] 

(16. II one ſays of another that has land by deſcent, that 
be is a baſlard, an action upon the cate lies; for this tends to his 
diſrnheritance, and diſturbance by ſuit. Mich. 3 Jac. B. 
per curiam.] 


mage, any more than to fay that one had no title to his land, 


S. P. doubts 
ed by 
Vaughan 
Ch. |. un- 
lets there de 
a ſpecial da- 
2 Vent. 28. 
1. 


=o eee nou 


* P v 


k 0 . nn ; , 5 Is 3 : 
n 0 n e (4 Ce \ * 5 3 
N 1 — — _ 3 A % 2 WAL 1 e ” 3 
IE min , 8 " ” 2 e * per notens FE W pe ak 17 v1 cn 4 At Arte 3 n n 
8 r r 4 *. REED 
5 ae g 9 DET. wag N 8 N - oo oat an rl. Ronde * wg, — r SES W_ Let; FO —_) 2 
. 


. . r ..- 2 * = l „ 
r e SIG 2 ag 5 


pun 


5 - a 


wan 
N 


« F N 9 2 
a>, 8 9 22 K 


* 


ä — g 
_ J 


— 


— 2 
ung 


I 


PPTP 
2 EN rg arg 3 on do a 8 
R we . * * TT Ta LIN A YES © ed as NA 


306 f actions [for Words.] - 


Then art a baſtard, is actionable; and yet baſtardy is a ſpiritual thing, and determinable there, Le, 
131. Hill. 32 Eliz. in pl. 179. Arg. cites it as ruled in caſe of Dorr:ngton v. Dorrington. 

If the defendant pretends that the plaintiff was baſtard, and that he himſe'f vas the next heir, there 
no action lies; and this the defendant may ſhew by way of bar, if the paintiff omits it in his count, 
4 Rep. 17. a. in pl. 11. Cites it as refoived Trin. 25 Eliz. B. R. Banitter v. Baniſter. 


(17. But if one man ſays of another that has lands by deſcent, 
that He is baſe born, no action hes; for theſe words, taken 7: 
mitiori ſenſu, are not actionable. Mich. 3 Car. B. R. per 
curiam. ] | Ip 
S. P. re- (18. If a man ſays, 1 the fon and heir apparent of J. S. that 
__ he is a baſtard, no action lies; becauſe he has not any prejudice 
4 4 7 5 SS 
for it tends thereby as yet. Mich. 3 Jac. B. R. per curiam.} 
to his diſhe- | : ? 
riſon of the land, which might deſcend to him from his father. 4 Rep. 17. a. in pl. 11. cites Trin. 
25 Eliz. B. R. Baniſter v. Baniſter. S. P. by Wilde J. 2 Vent. 26. but Ibid. 28. Vaughan 
Ch. J. ſaid he took it not to be actionable to call a man baſtard while his father is alive; and ſaid 
that the books are croſs in it. 5 | 


£397] 


» Sty. 221. ['19. If a man fays to a woman, thou hadſ? a baſtard, no 


A _ action lies, becauſe it does not hereby appear that he intends 
was, that that the baſtard was chargeable to the pariſh; in which caſe a 


upon the corporal puniſhment is to be inflicted by the ſtatute. Hill. 


k 5 Car. B. R. between Lightfocte and Piggat. Rot. 423. per 


child was Curiam, this being moved in arreit of judgment, and thg plain- 
. tiff never had judgment therein. Mich. 1650. between * Hinter 
e defend - . s 

ant faid to and Barnard adjudged. Intratur Hill. 1649. Rot. 666. ] 

the plaintiff, I do werily believe the baſtard- cbiſd was bine; nay. it was thine. Adjudged for the 
plaintiff, It was objected that it did not appear that a baſtard child was drowned; and if there wa; 
none, it ought to be ſhewed on the defendant's part...To fay of a feme pole ſpe bad a baſtard, are 
words aCtionable in themſelves; per Vaughan Ch. J. Freem. Rep. So. pl. 99. Paſch. 1673. in 
Hicxs's casz ; but in the principal caſe the words being, that he vat /rought te bed of tæuo boys, 
curia adviſare vult. She was the woman that had a baſe child, and that it was at L. and a fed- 
headed boy. After verdict without ſpecial damage, not actionable per curiam, without alleging it 
was likely to be a charge to the pariſh. Keb. 487. pl. 28. Paſch. 15 Car. 2. Bonithon v. Kendall. 
Holt Ch. J. ſaid, that to ſay of a young woman ſhe had a baſtard, is 2 very great f.anda;, 


and for which, it he could, he would encourage an action; but that it is not actionable, becauſe it i“ 


a ſplritual defamation puniſhable in the (piritual court. 6 Mod. 104, 105. Arg. Hill. 2 Ann. 


Cro. C. [20. [Sa] in an action upon the caſe for words, the plaintiff 


£36: PS. Thimas Brow: declared, that one A. G. had a baſlard fon be- 


S. C. ad- | . 
judged in gotten of her body, then living, [and] the defendant knowing 


D. B. for it, of his malice to defame him, and to draw him in danger 


— of the ſtatute of 18 Eliz. having a diſcourſe of the baſtard, and 


ror brought of the plaintiff, /aid of the plaintiff, that Brown is the reputed 
all the court father of that child, whereby he was very much prejudiced 


abſente - . "AE . 
NS) in his buying and ſelling, and put to great expences in the 


were of opi- clearing of himſelf in hac parte. The action docs not lie for 


nion that theſe words upon this declaration, becauſe it is not faid by 
the words 2 ; , c 

were not ac. the defendant that he was to be puniſhed by the ſaid fatute ; OT 
=== he was not to have any corporal puniſhment, or to be imprt- 
Fol. 33. ſoned, unleſs the baſtard was ſome charge to the pariſh, IIIll. 
1 11 Car. B. R. between Salter and Brown adjudged, in a writ 
unites he had Of error upon a judgment for the plaintiff in“ B. where it was 


alleged lome adjudged, as I have heard per totam curiam e contra for the 
| II plaintiſt 


r . ST 1 


DN e a . N 1 f Si 
F . , : 
De Of re tos 5 8 * 8 a 


D NN * 9 FA W 
5 n N TI TT IO e ns n 
3 7 Fo 8 1s 7 1 Ns 3 ed 
* ( INE 3 N IN 537 


n 
F 1 


8 'Y 


curiam. 


Actions [for Words.) 


but the ſaid judgment was now reverſed per 
Intratur Hill. 10 Car. Rot. 270. B. R. 


or that by this means he ſhould be chargeable for maintenance of ſuch child, and to 


plaintiff there; 


puniſhments And the judgment in C. B. was reverted, 


[21. In an action upon the caſe, if the plaintiff declares 
that he was heir apparent to his father, and B. his brother, 
and that each of them had land in ſee of the value of gol. per 
annum, and that they intended either to ſuffer their ſaid land 


LE 


to deſcend to him, or to convey it to him; yet the defendant 


intending to diſinherit the plaintiff, ſaid to the plaintiff, hu 


art a baſtard; by reaion whereof his father and brother intended 
to lliſinherit him, and to convey their lands to another. The 
action lies upon this declaration for the temporal damage that 
may accrue to him thereby. Paſch. 13 Car, B. R. between 
Humfrys and Stutfield adjudged per curiam, this being moved 
in arreſt of judgment.) 
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temporal 

loſs, as loſs 
of marriage, 
have further 


Cro.C. 459. 
by 1. Eum- 
phrys v. 
Stanfield, 
S. C. held 
accordingly 
per tot. cur. 
— — Jo. 
388. pl. 7. 
Paſch. 12 
Car. B. R. 
Humphreys 
v. Stotvile, 
S. C. ad- 
judged that 
action lies. 
Godb. 


409. by Jones ]. 


451. pl. 519. S. C. and ſays, the words were ſpoken in the preſence of the father and brother ; 2nd 
adjudged that the words weir actionable. ———-4 Rep. 17. a. at the cnd of pl. 11. Cites Trin- 
25 Eliz. B. R. Baniſter v. Eaniſter, relolived that where defendant laid of the plaintiff (who was 
ſon and heir to his father) that he was a baſtard, action upon the caſe lies, becauſe it tends to his 
diſherilon of the land, which would defcend to him trom his tather.———S, C. cited Cro. C. 


. : . . . U 398 ] 

[22. In the ſaid caſe of Humfrys, it was faid by juſtice - C. cited 

. 3 8 . 2 . on z 

Jones, that it was adjudged in the exchequer, and affirmed in 2. 1 of 

a writ of error in the exchequer chamber, that where there pl. 1. in the 
was grandfather, father, and ſon, and the fon brought an er, caſe, 
. | : t name 
action upon the caſe, and declared that the grandfather (whoſe pe Widghaa 
heir he is) intailed certain lands upon himſelf, and the heirs v. Elis. 


males of his body; and the defendant intending 75 ſcandalize his 
poffibility that he had to inherit. this land, as heir of the body 
of his grandfather, ſaid that he was a baſtard. 1 hough the 
grandfather and father were then living, yet the action brought 
ut ſupra by the ſon lay. But juſtice Jones did not ſay in what 
term or year it was ſo adjudyed.] | 


Cro. J. 213. 
pl. 6. Mich. 
6 Jac. in 
the exche- 
quer cham- 
ber, S. C. of 
VAUGHAN 
v. ELL1s, 
ſays, the 


plaintiff was the youngeſt fon, and his elder brothers living; and that J. S. was to buy the land, 
and offered him a ſum of money for his title; and by reaſon of thoſe words refuſed to ive him any 
thing. And the 2 chief J. conceived, that though he has no preſent title (as was objected yet it 
appears he is by poilibility inheritable to thoſe lands; and being offered a ſum of money for thar 
poflibility to join in the aflurance, though he has no preſent title to the lands, yet by thoſe words 


he had a preſent damage, and might receive prejudice thereby in futuro, in cafe he were to claim any 


land by deicent; and therefore affirmed the judgment. 


Baſtard is determinable by the ordinary; 


but if he adds further words to intitle himſelf to be heir, or ſh-ws ſome poſſibility of being beir, this will 


make the tame words of calling him baſtard to be actionable ; per Fleming Ch. J. 
Tun. 11 Jac. 


[23. In an action upon the caſe for ſcandalous words, if 
the plaintiff declares that the defendant ſaid theſe words of 
the plaintiff, being a feme ſole, the of 1650, 
this is that whore that my man A. got a baſtard by, and withal ſpent 
all my money ; and being aſked by another ſtanding by, whether 

e were not miſtaken, for the maid hath been but a little above 
a year in town, the defendant replicd, the quean hath _ too 

| aug 


2 Bulſt. 90. 


Sty. 274. 

. Co and 
It. being obs 
jected that 
no ſpecial 
loſs or da- 
mage was 
alleged and 
cited the 
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_ of [long to my coſts; no action lies for theſe words, for to fay that 
1 a woman had a byjtord is no cauſe of action. Trin. 165 1 
Winter v. between Owen and Jevan adjudged, this being moved in arreit 
. . of judgment after a verdict for the plaintiff.] 

„ Þ 


19. ] whereupon judgment was ſtaved till moved on the other fide, But upon moving the caſe of the 
otter Ede, page 277. it was infiſteu that it tne words were true, theo party is pPunithable by 5 Tac. 
with corporal puniſkment; beiides, the ſpeaking theſe words was after the ſtatute 4 ainit adultery, 


which makes the words more actionable. And judgment was given for the pintift nile 


2 Roll. Rep, [24. If a man ſays of another, he vas the true patron of the 
43- 5 ©. "adovozuſon of S. but a hath laſi that po Inage her 2 tation by 


adjudged 
Moe > ac being a ſimoniſt and recuſant, bath which I will prove him to be, 
tion lies; yet no action lies ; for by the 1 only the loſs of the pre- 


but it was ſentation pro hac vice comes by the temporal law only, and 


reed that 

"he hag the recuſrncy touches him only in his religion; for it does not 
alleged tem- appear that he intended him to be a recuſant according to the 
poral d3- * ſtatute. Trin. 16 Jac. B. R. between Sir John Taſbur rough and 


Mages, as 
8 adjudged in arreſt.} 


an communication of ſelling of the advowſon, and that by reaſon of theſe words he could not fel! it, 
to the damage, &c. this bad given a good cauſe of action. Cro. J. 484.9 pl. 3. Tatooroughy. 
Day, 8. C. lays, he counted that he was ſelſed in fee of the advowion, and intended to ſell it to 
payment of his debts, but that by the laid wores he was hindered in the ſale of it; but becauſe he dd 
net ſhew that there was any communicztion to ſell it to any, nor that any, who intended to buy it, 
was thereby hindered in his buying, and without ſome ſyecia! cauſe ſhewn the action lies not; and of 
that opinyca was all the court, and gare judgment for the detendant. 


25. Ail the juſtices refufed 5 grant canſultatian lo the ſpiritnal 
court in caſe Us defamation, But it does not appcar there what 
defamation it was; and the reaſon ſeems to be inaſmuch as by 
this the party is dammiied, and de gain his. damages the ſuit is on 

D 399 J] at the common law; for the ſpiritual court can do no more but 
: give puniſhment for the ſin, and not damages. Br. Action 
ſur le Caſe, pl. 115. cites the- Regiſter 54. 

26. Thou art a wwhore-monger, action lies; per Mountague 
and Hales. Mo. 10. pl. 38. Mich. 4 E. 6. 

27. Calling one Na kt is not actionable, becauſe it is nat 
puniſhable by the common law, but only by the ſpiritual law. 
Mo. 29. pl. 92. Trin. 3 Eliz. Anon. 

Ocldſb. 28. Thou art a whore, and J. S. hath the uſe * thy body ; the 
"doh 1 c. cart 1s tes good for thee, Adjudged not actionable. Cro. E. 582. 
beid not pl. 8. Mich. 39 & 40 Eliz. B. R. Pollard v. Arinſhavr. 


actionable; 
for the common law cannot define who is a whore. Say ing o of a married woman, that Cc 's 4 
<eb:re, fhe is my where, is actionable; per cur. 3 Mod. 120. Hill. 2 & 3 Jace. 2. B. R. Balduin 
v. Flower. f 


29. Action for theſe words; Mrs. Anne Reflon (the plaintiff 
mnuendo) hath had a child. It is true; for fhe was conveyed 15 
B. and there ſhe laid her great belly. It is as true that fhe hath 
had a child as that you fit hive; for ſhe was ſent away with child, 
and if it kad nit a child fhe 2 made it aavay ; and alleged, 
that by reaſon of theſe words ſhe loſt her marriage. T he de- 
fendant demurred; and thereupon adjudged for the plaintiff. 
Cro. E. 639. pl. 40. Mich. 40 & 41 Eliz. B. R. Reſton v. 
Pomircic}, 

Actions 
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Attions [for Words.] 

o. Actions for words ſpoken to the plaintiff's ſervant, viz. 
thy miſtreſs is an arrant whore, and would have lain with me 
7 years fince; and 1 ould not unleſs ſhe ⁊uguld go to the hedge ; 
and alleged that ſhe was in communication of marriage with 
J. S. who was ſeiſed of land worth 200l. a year. Ad judged 
not actionable, becauſe they are ſpiritual ſlander and defamation, 
and puniſhable there ; but if the words had been ſpoken to him 
who was in communication cf marriage with her, fo as his 
purpoſe was to hinder the marriage, the words had been action- 
able. | Cro. E. 787. pl. 27. Mich. 42 & 43 Eliz, B. R. Hob 
wood v. Hopkins. | 

31. Action will lie for calling one baſtard ; per Dyer and Calling one 
Walſh, but Brown e contra. And Dyer ſaid, that at Berwick + oc 
. act onabie; 
aſſiſes à formedon in deſcender Wos brought; and one faid «<tc by 
that his father, by whom he claimed, was a baſferd; and he Chanter- 
brought action on theſe words, and recovered. Ow. 32. Mich, z 
40 Eliz. Anon. : , _ 
| though error 
was brought and aſſigned that the pla vtiff did not claim any inberitence, or to be bir to any perſon certain, 
yet the judgment was armed. Godb. 327. in pl. 421. 


Calling one baſtard generally, without ſhewing ſome ſpecial loſe, is not actionable. Per Doderidge 


J. 2 Roll. Rep. 249. But ibid. 250. Chamberlaine J. contra, and cited a caſe in * 6 Eliz. Dyer, 
where one recoyered great damage becauſe the defendant had [aid that 416 faiber qvas a baſtard, and 
cited 5 Jac. NxtS0N v. STOK&5S, where the plaintiff did not allege any ſpec al cauſe of action, and 
yet recovered ; but one at the bar, who was counſel in the principal caſe, ſaid he was counſel in thic 
caſe, and that the plaintiff averred a temporal cauſe ; but Chatuberiaine J. denied it, and ſaid as 
before. See (K. a) Neiſon v. Stafte. | a 
* Dal. 63. pl. 23. 6 Eliz. S. P. and ſeems to be 8. C. 


32. Plaintiff declared, that he being in treaty of marriage, the 
defendant ſaid of him, that he had a baſſard ; and that by reaſon 


of thoſe words the marriage broke oft, and ſo being damnified 


thereby, he brought this action. It was proved 7hat the marriage 
awwas broke off before the words ſpotlen. This verdict is found 
againſt the plaintiſf. 3 Bulſt. 70. cited by Coke Ch. J. as a 
caſe tried before him. | | 

33. Caſe, &c. for theſe words, thou art a whore, a baſtard- 


bearing whore, and T. H.'s whore, thou didſt play the whore with 


him at ſuch a gate, and didſt forget your gloves behind you ; thou 
hadſt a baſtard by him, which was ſeut to Ireland. It was moved 
that the action would not lie, becauſe the plaintiff did 2 allege 
any temporal loſs, this being in its nature a ſpiritual offence z but 
adjudged, that by the ſtatute 18 Eliz. and 7 Jac. the one ap- 


Pointing a puniſhment for a woman who hath a baſtard, and 
the other appointing, that a whore ſhall be ſent to bridewell 


for a year, had altered the nature of the offence, and given [ 400 } 
the temporal courts juriſdiction, and though ſhe is not punithed _ 
by virtue of theſe ſtatutes, it is ſufficient that ſhe is liable to 
be puniſhed, and that was the reaſon of the judgment in Ann 
Davis's caſe. -It is true, in that caſe the loſs of marriage was 
alleged, which is temporal, not as neceilary to ſupport the 
action, but to encreaſe the damages. Palm. 298. Trin. 20 Jac. 
B. R. Vaughan v. Standiſh. 
Vo. I. | 34. Do 


400 Attions [for Words.] 


2 Roll. — 34. Do you mean to caſt away your daughter on T. It us ac true 
Joie 2?” as any thing can be, that T. raviſhed H.'s wife. Whereupon the 


V, +» +» » 


S. C. and daughter refuſed to marry him. It ſeems the words in them 


Jedgment ſelves are actionable; but judgment was arreſted upon ex- 
arreſted ac- 


cordingiy.— ceptions to the declaration. Palm. 385. Mich. 21 Jac. B. R. 

Lat. 218. Taylor v. Tally. 

Mich. 3 Car. 

Taylor v. Tolwin, S. C. and adds theſe words, viz. and you had better „ your dauphter te the 

galls than b flow ber en d. The court ſaid that the action lay; and the plaintiff had judgment, 

niſi, &c. The court inſiſted upon it, becauſe it is a raviſhment of another's wife, which (as they 
| ſeemed to incline) could be no other than felony. 


35. Words ſpoke of a widow wheal e is a whore, aud her 
children (innuendo thoſe ſhe had by her late huſband) are F. 
baſtards, She alleged a communication of marriage. Per tot. 
cur. action lies; and judgment for the plaintuf. Cro. C. 322. 
pl. 4. Mich. 9 Car. B. R. Brian v. Ccckman. | 

— She played the key fer a «vhite ſmack, not actionable ; 
for nothing is charged but incontinency. Cart. 55. Arg. cites 
it as ſo ruled in caſe of Dracot v. Siblit. 

37. Caſe, &c. in which the plaintiff declared that he was 
inducted, & c. into a parſonage in Ireland, and executed the 
office of a paſtor in that church for 4 years; the defendant 
ſaid of him, yen are a drunkard, a whire-maſter, a common ſwearer, 
and a common liar, and you "Hoa preached falſe deetrine, and deſerves 
to be degraded ; after a verdict, it was objected that the words 
are not actionable, becauſe they impute no civil or temporal 
damage to the plaintiff, but adjudged actionable ; for if true, 
he may be degraded, and fo lofe his freehold. All. 63. Paſch. 
24 Car. B. R. Dodd v. Robinſon. 

38. She is L. R.'s whore, and he knows her as well at her 
buſtand ; not actionable, Sty. 352. Mich. 1652. B. R. Wall 
v. Bye. 

> Yeu are a whore, and have played the whore with fo many 
men you cannet number them; adjudged by Jerman J. (abſente 
Roll) for the plaintiff; for the words ſhall be conſtrued to a 
common intendment. Sty. 328. Paſch. 1652. Brian v. 'I'wite. 

4 is @ 40. Thou art a whore, and 1 will prove it, was held by 
T will pre Roll. Ch. J. not actionable, though ſpoke during the act againſt 
ber a whore, adultery z becauſe they are only words of heat and choler ; 
ard on ar- but if a ſpecial damage is laid, as per quod maritagium amift, 
Rol. Ch. j. or the like, they are actionable. Sty. 387. Mich. 1653. De- 


held the kin v. Turner. 
words too 


general, and but words cf paſſion only; and judgment againſt the plaintiſf, nisi, &c. Sty. 299. 
Mich. 1651. Freeman v. Childereſs. 
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41. The plaintiff declared, that he was of good fame, &c. 
and that the defendant to the intent that he (the plaintiff) might 
be puniſhed by the fatute of fornication, ſaid, he hath got M. N. 
with child, and would lay it to my . adjudged that the 


words are actionable? 2 Sid. Mich. 1657. B. R. Marſton v. 
Dennis. 


_ 3 a3 '2n DB; 
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42. Thou 
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42. Thu art a whore is not actionable, but to ſay, thou 
art a whore, and hajt been carted, are actionable; and fo it is 
to ſay, thou art a whore, and haſt been in bridewell, or, thou 
art a whore, + and haſt emptied thy caſe in the country, or, thou 
art a whore, f and thy & plying-place is in Cheapfide, where thou 
gettef? gor. a day. Such words are well actionable; per Glyn 
Ch. J. For a circumſtance added ought to be conitrucd with 
the precedent ſentence, and ſometimes ſentences conjoined are 
actionable, where ſeparatim they are not. 2 Sid. 34. Hill. 
1657.|B. R. in caſe of Colſwood v. Chandler. 


for by Roll. Ch. J. the words import more than the bare calling a woman whore. Sty. 
1653. Hicks v. Joyce. 


45. You. are a where, and I can have a better where for a 
gr:at, and you get your living by your tail, Adjudged aCtionable 
ſince the [then] late act [againſt adultery.) For thoſe acts 
imply a continued courſe of fornication and adultery; and 
judgment niſi, &. Hardr. 107. Mich. 1657. in the exche- 
quer, Gardiner v. Parker. | | 


are a whore, and a jade, and a ftrumpetly whore, 


Paſch. 1652. B. R. Green v. How. 


46. F. did lie with F. P. as often and familiar as with his caun 

wife, But there being no ſpecial damnification aſſigned, the 
judgment was ſtayed uſque, &c. Keb. 19. pl. 53. Paſch. 
13 Car. 2. B. R. Baſtard's caſe. 

47. Thou art a whore-maſter, and haſt had to do with the wife 
of J. S. Not actionable. Keb. 119. pl. 26. Mich. 13 Car. 2. 
B. R. Whitcher's caſe. 8 

48. A. intending to marry M. the defendant wrote a Jeter 
to A. viz. You ought nit to marry M. fer, before God, foe is 
my wife, and therefere if you do, you will live in adultery, and 
our children vill be baſtards ; whereupon the plaintiff loſt her 
marriage; and alleged that it was wrote falſo & malitioſe to 
hinder her marriage. At firſt all the court except Twifden, 
held that the action did not lic; but after the cauſe had de- 
pended ſeveral terms by adjournment, the other juſtices having 
changed their opinions, gave judgment for the plaintiff, by 
| reaſon of the words, falſo & malitiole. Sid. 79. pl. 5. Trin. 
14 Car. 2. B. R. Shepherd v. Wakeman. 
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S8. P. per 
cur. Hardr. 
107. Mich. 
1657. in the 
exchequer. 
— 8. P. 
per cur. 
Hardr. 107. 
Mich. 1657. 
in the ex- 
chequer.— 
1 Adjudged 
for tłe 
plaintiff; 
394» Mich. 


$[ 401 J 


S. C. cited 
as adjudged 
not action- 
able; and 
ruled ac- 
coꝛdingly in 
the principal 
caſe, for 
ſaying, y:u 


ara I wil! prove you a common hire, Sty. 323. 


Lev. 37. 8. 
C. edjudged 
for the 
plaintiff be- 
cauſe it was 
found to be 
falte and 
malicious, 
nd it tuch 
action 
would not 
lie, a mean 
and baſe 
perion may 
injure any 


perſon of honour and fortune, by ſuch pretence. 


49. Saying of the plaintiff, who held a copyhold dum ſola 

caſta vixerit, with intention to indanger the loſs of her 
copyhold, thou art a whore, and 1 will throw thee out of thy 
living, is actionable, by reaſon of the ſpecial damage. Sid. 214. 
pl. 15. Trin. 16 Car. 2. B. R. Boys v. Boys. 


Lev. 134. 

5. C. held 
accordingly. 
——Keb. 

758. pi. 62. 
S. C. heid 
accordingly. 


in ſuch caſe the incontinency ſhall be tried by the common law, 4 Rep. 17. a. per cur. 


obiter, in pl. 11. 


Hh 2 


TO. Ihe - 
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Sid. 306. 50. She ts avith child by T. S. whereof ve m:i/carried, by. reaſon 
1 Sheveof her father turned her out of doors; and that the was 
S. C. and brought within the penalty of the ſtatute 18 Eliz, It was 
the plaintiff inſiſted for the plaintitt, that ſince that ſtatute it is actionable 
— en to ſay that a woman had a baſtard; and ſo it was held in Anne 
fuicors, &. Davis's caſe. But the court held that an action would not 
bur there lie without ſpecial damage alleged, as that ſhe had loſt her 
— oy P marriage. And per Twiſden, the ſtatute was not mentioned 
opinion of in Anne Davis's cafe, but that was put in by my Lord Coke 
the court-— himſelf, in the report of that cafe. x Vent. 4. Hill. 20 We 


I. Car. 2. B. R. Harne v. Bruddle. 


Barnes 
v. Strudd, S. C judgment was ftayed, there being no loſs of marriage. But the reporter ſavy, 
nota, in this caſe loſs cf marriage is laid alſo. 2 Keb. 451. pl. 21. S. C. judgment ſtayed, 


All the 3 reports above are, that her father thieatencd to turn her out of ey, but Vent. is 
that he actually did 10. 


Faoz ] | cr. Thou art a a r whore, and had} a baflard 1 by 
J. S. The court inclined that the words were not actionable ; 
and judgment was ſtaid. 2 Keb. 577. pl. 102. Mich. 21 Car. 

B. R. Hexill v. Oyden. | 

52. Words ſpoke of an inn-keeper were, I /azv Cook lie awith 
Sam. Coilinss wife; and declared that by reaſon thereof he 
loſt much gain and cuitomers. Per cur. the words are action- 
8 Keb. 242. pl. 59. Mich. 25 (2. B. R. Collins 
v. Matthews. 

53. Thou art 2hy moſt er's whore and conenbine, and he hath 
the uſe of thy bedy os commonly as I have of my wife's; not action- 
able without ſpecial damage, they being of ſpiritual cognizancé. 
Freem. Rep. 274. pl. by 02. Paſch. 1674. Potter v. Elliot, 
0 54. Thor art a ſucrileg gie Pe r/on, ad commritt oft ſacrilege every 

1 ac 1 not actionable. Sid. 376. p Mich. 20 Car. 2. 

B. R. Gawdy v. Smith. | | 
2 55. She is a whore, and a common whore, and N', whore; 

by which ſhe loſt her marriage. The jury faund the ſpeaking 

the words, but that ſbe did not liſe her marriage thereby. All 
the court held the words not actionable, being only ſcolding. 

And judgment was arreſted. 2 Mod. 296. Paſch. 30 Car. 2. 

C. B. Oſborn v. Wright. | | 

56. Words ſpoke of the plaintiT's wife were, I have lain 
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awith her, 01d pockified her, held actionable, 2 Show. 312. 
=. 325. Mich. 35 Car. 2. B. R. Neale vs Mallard. 
leid. 28 57 She 77 4 COMIN whore, and J. 8. lay awith her in A. * 
— R. larn; and declared that the loſt her marriage. Herbert Ch. J. 


S. C. With- held, that though ſhe cannot allege any particular ſuitors going 
ens J. ſaid, Off on that account; yet the ſcandal may prevent addrefles made 


14 it 
— x4 © her; and fo reaſon ſcems to be againſt the books cited e 


r PS tbe argon iv” camels = 


in reaſon, Contra. Wythens accorded, & adjornatur. Comb. 26. Trin. 
yet the au- 2 Jac. 2. B. R. Tuckey v. er. 
t no: 1216s ce. 


termined him that the action les not. Herbert ſaid he ſhould not follow precedents againſt reaſon 
but ju gment was arteſted by the 3 0 ng 2 Sh0W. 432, 5. C. and judgment accordingly- 


58. Tau 
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ö . 8 51 ind 
58. You are a whore, and keep a man ts lie With you, ſpoke of a 
4 . . . 7 9 4 Py 
married woman; judgment was ſtaid till, &c. the court tceming 
clear that the words are not actionable. 2 Ld. Raym. Rep. 1004. 
Mich. 2 Ann. Gaſcoigne v. Ambler. 
* Mp 2 7 6 ” : N44 
59. Action for theſe words, fbe 10 o 2vhore, and had a buſsard by * 
7 . "HR EOS ä „„ Fd. , * an 
her futher's app1 entice. Judgment Was arreſted. Tre court laid gectareg of 
they could not overtirow io many authorities. The reaſon of the fame 
the Jaw 1s, that fornication is a ſpiritual oftence, and no action 9s 3 
„ | at one time 
lay at common law for what the common law took no notice and other * 
f 1 ei! 0 I fr — p 1 a 
cot, without ſpecial damage. 2 Salk. 696. pl. 7. Paſch. 3 Ann. words 
B. R. Graves v. Blanchett. | {ke at 
; Artner 
time, Viz. thiu art a ge, and hadſt a b:Pard by thy father's apprentice, quorum quidem aliorum 
verborum propaiatione, &c. fuch a one who courted her for a wife, and was ready to marry her, 
feil oft. After verdict, and intire damages. it was moved in arreſt or judgment, that the nrit words 
were not actionable, the ie damages being tied up to the lait words by the word (aliorum.) Judg- 
ment was arreited. : 


(D. a. 2) Words relating to Religion. 403 J 

i. CPALLING another heretic, is not actionable, becauſe it be- Br; Action 

5 33 P : ſur le Caſe, 

longs to the ecclefiaſtical juriſdiction 3 by Fitzherbert and pl. 2. cies 
Shelly. 27 H. 8. 14. a. b. pl. 4. S. C. be- 
E | cauſe thoſe 


of the common law cannot diſcuſs what hereſy is. ——S. C. cited 4 Rep. 17. a. in pl. 11. Arg.——3 
Mod. 27. S. C. cited Arge——S. P. per Warburton J. 2 Brownl. 167. ——Burt it a c/erzymar is to 
be prejented to a benefice, and one, to defeat him thereof, ſays to the patron that he 1s a he etc. er 
bafiard, er excrommunicat:d, by reaion whereof the patron fies to preſen Lim, (as he weil may tf the 
imputations are true) ard be ies his pref rm;ert, he ſhall have ſuch action for ſuch words tending to 
ſuch an end. 4 Rep. 17. a. per curiam obiter, in pl. 3. : Z 

He is an heretic, and denies the articles of th» chr [tian faiths The court inclined that they ave not 
ac.onable at common law without ſpecial damoye alleged; but the ſuit ought to be in the eccleſiaſtical 
court. Adjornatur. Freem. Rep. 277. pl. 311. Trin. 1675, B. R. Dudley ve Spencer. 


2. He hath faid many a maſs 75 * S. &c. Anderſon thought 
no action lay, but Periam J. e contra, becauſe the ſaying maſs 
is malum in ſe. Godb. 106. pl. 125. Mich. 28 & 29 Eliz. 
C. B. Anon. 
3. To call one papi/? no action lies; but if one calls the arch- wo Sohn 
b:ſh:-þ of Canterbury ſo, an action will lie; for he is governor of „. 
- 7; 7 2 166. by 
5 » * * * - * 7 ES? * 7 is 
tne church; per Wray Ch. J. Le. 336. in pl. 469. Trin. 32 Winch J. 
Eltz, 111 B. R. ; ® : 
4. My maſter hath put me avay, becauſe I would nit be a papiſt ; y* C. 8 
-, 8 , 4: aa Arg. Ro 
for he wilt keep no ſervants but papiſts. I he plaintiff alleged tha Raw an 
he is a juſtice of peace. Held not actionable. Cro. E. 308. pl. 20. 
I. 14. Mich. 35 & 26 Eliz. B. R. Perepoint's cafe. Se C. cited 
3” 35 * Arg. z Bulſt. 
260,——A juſtice of peace ſtood for pi;laraent man, and the defendant ſaid to one of the eleQors, do 
wot vote for him, for be is a fapiſt. Adjudged the calling a juſtice of peace (papiſt is actionable; for 
by the flatutes he is intrufted to put the laws againtt paplits in execution. 3 Lev. 50. Mich. 
33 Car. 2. C. B. Stawel v. Caune. 


5. He is a pabiſt, and hath gotten © pardon from the pope, and 1 | 
can help thee to one, if thiu wilt ; held not actionable. Brownl. e ache 
12 Hill. 9 Jac, Ireland v. Smith. ins. 


II h 3 | 6. He 


403 
Freem. Rep. 
S 50. pl. 14. 
Sir John 
Cutler's 


eaſe, $. C. 
ſays that 3 of ed 


tne judges. 
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6. He is a papiſt and a penſioner, were ſpoke of a juſtice of 
peace and deputy heutenant. North Ch. J. and Windham held 
the words (he is a papiſt) actionable, but the other juſtices doubt- 
; and adjornatur. 2 Show. 140. pl. 117. Mich. 32 Car. 2. 
B. R. Cutler (Sir John) v. Friend. | 


_ inclined that fince the ſtatute 3 Jac, which makes it treafon to be reconciled to the pope, the words 
ace actionable, p 


2Show. 305. 
pl. 311. 

S. C. adjor- 
natur.— 
Skin. 98. 
pl. 13. Mar- 
riot v. 
Knightly, 
S. C. adjor- 
1482 .— — 
Idid. 111. 
pl. 3. S. C. 
argued. — 

a Vent. 265. 
Arg. cites 
S. C. as ad- 
judged for 
the plalintiĩ 
in C. B. and 
that judg- 


2 Mod. 26. 
8. C. and 
judgment 
airmed. — 
3 Lev. 30. 
Mich. 23 
Car. 2. C. B. 
ac juꝗged for 
the plaintiff, 
kin. 
62, pl. "SL 
S, C. ar- 
gued.— 
Ibid. 88. pl. 
6. S. . and 
the judg- 
ment in 


C. B. was affirmed una voce in B. R. 


7. Caſe, &c. for theſe words ſpoken of a juſtice of peace and 
deputy licutenant of the county of Warwick, viz. I have heard 
that a maid of Sir J. K.'s ſhould report that he being ſick, and ſhe 
leabing through a hole of the door, where he then lay, ſaw a prigſt 
( innuends a fpopifh prieft ) give the eucharift and extreme unction 15 
Sir J. K. and that the defendant, of his farther malice, &c. at 
another day ſaid, I have heard that a maid-ſervant, who then lived 
with Sir J. K. peeped through a cranny of a dier where Sir J. lay 
fich, and ſaw a pepiſb prigſt anoint him, ( extreme unction innuende 
and gave him the ſacrament of the euchariſl. It was moved in arrelt 
of judgment, that theſe words did not amount to calling him 
papiſt; for by the firit words it doth not appear that the prieſt 
was a popith prieſt, unleſs by innuendo; and in the laſt words 
the extreme unction is brought in by an innuendo, which is not 
ſufficient. But * after another argument it was reſolved, that the 
words taken all together are actionable, and explain one another; 
for a prieſt who gave the euchariſt and extreme unction muſt be 
a popith prieſt, and he that receives it muſt be a papiſt; and the 
word (anoint) being done to a fick perſon, cannot be intended of 
any thing but extreme unction, which is never done, nor the eu- 
chariſt given, but to thoſe who are fully conformed papiits. 
3 Lev. 68. Trin. 34 Car. 2. C. B. Sir John Knightly v. Marrow. 

8. Caſe, &c. for that he was a deputy lieulenant for the county 
of M. and a privy caunſciler in Ireland, and ſtood for burgeſs of par- 
lament at C. &c. and that tlie defendant ſaid of him, viz. he is a 
papiſt. The plaintiff had a verdict and judgment, and the judg- 
ment affirmed in error; becauſe by the ſtatutes 23 Eliz. and 
3 Jac. and 25 Car. 2. papiſts are expoſed to ſeveral penalties and 
incapacities, a fortiori, and as the words ſpoken do relate to a 


perſon thus qualified, and a deputy lieutenant is an officer of 


great truſt, and though (rapiſt) was not actionable formerly, yet 
times alter the ſenſe of words, and this word is now a word of 
more reproach. Raym. 482. Hill. 34 & 35 Car. 2. B. R. Ro.] ¾ ꝰ 


v. Clargis. 


— 2 Show. 2 50. pl. 257. S. C. in B. R. judgment was 


armed. Ficein. Rep. 280. pl. 319. Mich. 1631. C. B. Clarges v. Rowe, S. C. but no 


judgment. 


S. C. cited 
Arg. za Vent. 
265, 266. 
and the re- 
porier lays, 
note theſe 


9. Words ſpoke of a merchant were, he is a rogue, a papift die, 
and a pitiful fella, and never a rogue in town has a bonfire before his 
daor but he ; adjudged actionable. 3 Mod. 103. Paſch. 2 Jac. 2. 
B. R. Peak v. Meker. 


words were ſpoke the day that K. James came to the crown, and the time is ſuppoſed to have influenced 


the opinion ot the court. 


10. If 


[#7] [ — TT ves R 


actions [for Words. 


10. If W. was a member of parliament 13 Car. 2. and M. ſaid 
of him he is a papift ; when he is at home he goes to church, but when 
he is at Londom he goes to maſs. After ſeveral arguments judgment 
was given for the plaintiff, principally tor the words (he went to 
maſs z) becauſe by the ſtatute 23 Eliz. cap. 4. the offender is to 
forfeit 100 l. and be impriſoned for a year; ſo that the words ex- 


poſed him to a corporal puniſhment. 2 Vent. 265. Hill. 2 & 3 
W. & NM. in C. B. Walden v. Mitchell. 


494 
Ibid. 266. 
the reporter 
ſays, note 
the time 
theſe words 
were ſpoken 
was taken 
notice of, 
viz. between 


K. James 
the 24's de- 


ſertion of the kingdom, and the proclaiming of the king and queen, when to call a man papiſt would 


have expoſed him to the danger of the rabble. 
Holt Ch. in b Mod. 104. 


(E. a) Actions upon the Caſe for Words. [Taking 
falſe Oath, or being perjured. And Pleadings. ] 


Jr. IN an action upon the caſe, if the plaintiff declares that he 

exhibited articles in. B. R. againſt the defendant for his 
good behaviour, and ſwore the ſaid articles to be true before juſ- 
tice Whitlock, one of the jultices of the ſame court; and the 
defendant, to the intent to flander the plaintiff, ſaid of him that 
he had taken a falſe cath againſt him before juſtice Whitlek ; (1n- 
nuendo the ſaid oath taken upon the taid articles) though it is nat 
averred that the * cath was taken of record, vet the action lies; for 
this ſhall be intended, the articles being exhibited in court, and 
{worn before a + juitice of the court. Mich. 10 Car. B. R. be- 
tween Yolden and Nannel, adjudged; this being moved in arreſt 
of judgment.) | 


charging the plaintiff with perjury ; for it is an oath taken in a court of record. 


8. . 2 Salk, 696. in pl. 9. — . F. per 


L405 J. 
Jo. 352 pl. 
2. Golding 
v. Wennall, 
S. C. ad- 
Juoged for 
the plaintiff, 
—Cro. E. 
378. pl. 4. 
Noboaham 
v. Venleck, 


— — 
Fol. 39. 


ſeems to be 
S. C. held 
that this is 


Toa aſt ſrſworn before my lord Ch. J. in an evidence, is actionable. Le. 127. in pl. 173. 


ſaid Arg. 


[ 24 If a man ſays of another, that he hath written a orged 


awill, auherein J avill prove him falſe, forſaworn, and perfured in a 
will that he made of ohn Hunt, an action lies for th-le words; 
for it ſhall be intended that he meant he was perjured in his oath 
taken touching the foid will. Hill. 12 Car. B. R. between Cowley 


and Clough, per curiam adjudged ; this being moved in arreſt of 


judgment. | 


To ſay that 
A. is for- 


born in 


r 
C. B. there 
being no cle 
leguium of 
any cauſe 
there di end- 


ing, the 


words are not actionable; for it may be in common diſcourſe; per Vaughan Ch. J. and Wyide J. 


Freem. Rep. 55. Mich. 1672. in pl. 70. 


3. In an action upon the caſe, if the plaintiff declares that 
there was a writ of inquiry of damages between A. and B. in a 
court of Canterbury, at the ſeſſions-houſe there, where he was 
ſworn to give evidence of what he knew; and after the defendant 
ſaid of him, he is a forfworn rogue in taking an oath in the f ons- 
bouſe, action lies for theſe words; though it was objected in 


arreſt of judgment, that if one ſwears faltely before an i of 


office, this is not within the ſtatute of 5 liz. of perjury. Mich. 
13 Car. between Pruer and Mozdman, adjudged. Intrat. 'Frin. 
H h 4 13 Car. 


See (F a) 
pl. 27 S. C. 
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13 Car. Not. 546. For though it be admitted that this is not 
within 5 Eliz. yet they all agreed that for luch fortwearing at the 
common Jaw he may be indicted, and therefore if it be out of 
the hob ag vet action lies for this flander. 

'The er ff declared there was a ſuit between J. and J. 8. 
nien was tried by niſi prius » and the plaint! fr was produced and 
farern as a 21 20 before the judge, and that the detendant ſpoke 
theſe Words of the a to ſtr. angers, viz. Iv prove hin 
(mea ning the plaintiſf) for /avory, nne before the judge) and 
it fhall caſt me 20 l. hut 1 will mate his ears afraid. The court of 
B. R. adjudg red the words actionable, and that judgment was 
affirmed in Ye exchequer chamber. Cro. E. 730. Mich. 41 & 
42 Eliz. Ireland v. Goodale, 


F. a) For Words. For what Words the Action lies. 
[Perjured, and forfeeorn, and Pleadings. In reſhect 
of the Court where] 


Lr. F one man ſays of another, Je 7s a 8 he favore once 
for me, and the jecond time hath p'rjured himſelf with F. S. ( 
Aranger) an action lies for theſe words. Mich. 9 Car. in the 
exchequer chamber, in a writ of error adjudged ;z and the judg- 
ment given in B. R. Neun where the words were /þ;te in 
Welch, and interpreted to be fo in Engli/h.] | 
[2. If a man fays of J. S. I vill prove J. S. farſetorn, and that 
10 men can juſtify, und I could prove him perfured if I would, the 
action does not lie for the firſt words, but it lies for the latt 
words; for this is a great ſlander to have it reputed to be in the 
wer of any man to prove him perjured. Paſch. 5 Jac. B. R. 
tween Whitacre and Lovergden, p-. er curiam. 
[3. If a man ſays to another, I aid ne know th "at maſler Wood- 
vorn himfelf, and I will prove 


Mo. 365. 
408. 
oodlife v. roofe ⁊uac your brother, he hath for 


* him pei ured, or elſe 1 avill bear his char ges; action lies for theſe 
judged ac- words, though they were ſpoke conditionally to bear his charges, 
ole, if he did not prove him perjured. Mich. 37 & 38 Eliz. B. R. 
Notwitn- f _ 3 

. Wood roset caſe, adjudged, ] 

digzunCive. Cro. E. 4:5. pl. 32+ S. C. by the name of Woodroff v. Vaughan, adjudged that 


the words are aCtionabie ; and that it is as great a ſlander as it he had (aid directly that he was pe: - 


jued, S. C. cited Poph. 210. Hill. 2 Car. Arg. in caſe of King v. Meurick. 

7 _ I. If a man ſays of another that he aua perjured, and he would 
1 prove him fo by 2 rien es, an action lies for theſe words, though 
P. R. and he does not 100 in what court he was perjured, or how. Ss 
the a 39 Eliz. B. R. 3o. between Rayner and Grimſion, adjudged. 

ment 27 


firmed in the txachequer chamber. Noy G1. Raynor v. Griviſton, S. C. accordingly. 


If a man ſays of another he hath 8 himſelf, no 


S. P. agreed [5 
0 Paſch. 40 Eliz, B. R. the lait caſe 


EK. action lies for theſe words. 
42). in caſe adjudged. ] 


of Woogroof v. Vaughan. —- Mo. 355. pl. 453. Mich. 35 & 37 Eliz. in caſe of Woodliffe v. 


Vaughan; 


Fwy SIX. TW 
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Vaughan, S. P. accordingly, becauſe it may be intended in communication; but to ſay that he is 

rjured 1s aRionable, becauſe intendabie of record. S. P. reſolved 4 Rep. 15. b. Paſch. 27 
Eliz. B. R. Stanhope v. Blith, | Me 

He had prowed bimſelf forjavorn in the k:ng's bench; no action lies. Cro. E. 135. pl. 1. Arg. 
Cites Trin. 21 Fliz. C. B. Samms v. Cowbolt. | 

Thou art a forſworn baily, and wert fyrſfoworn this day; not actionable; becauſe he does not ſnew 
that he was forſworn in any court. Cro. E. 788. pl. 29. Mich. 42 & 43 Eliz. C. B. W. ſon v. 


enton. 
g Thu art fer irn, and I can fre thee forſeweorn Then N ill, were held actionable; and judgment 
given for the plaintiff. Pulſt. 40. Trin. S Jac. Sniale v. Hammond. | 
He is a lying diſembling fellow, and a mainjworn and forſworn fel/;ww ;,, adjudged after divers motions 
fur the plaintiff. Brownl. 4 Hill. 10 Jac. Morton Ve Leedell. — Brownl. 9. S. C. accordingiy. 


[6. If one ſays to another, hor waſt perjured in a court of Tot- 8 
| ant ſaid, 


#nham, action lies; for this ſhall be intended a /ufficient court to |, __ 5 


hold plez. Paſch. 40 Eliz. B. R. the which intratur Mich. 39, nen 
#nawve. The 


40 Eliz. Rot. 2173.] | plaintiff 


aſked where; he anſwered, in T!fon court, (innuendo a count-le2t held there.) Adjudged actionable. 
Cro. E. 720. pl. 48. Mich. 41 & 42 Eliz. C. B. Marſhal v. Dean. 

Thou tert fu; ſworn in Carp: nte:*s-bal!,- is not actionable. Cro. E. 737z 788. pl. 28. Mich. 42 & 
43 Eliz. C. B. Ihaxbie v. Smith. | 


I. If a man ſays to another, thou haſt forfworn thyſelf in Leake He was fer- 


. : 8 worn in th 
(aut, no action lies without ſhewwing what manner of court this is, 2 by x 


becauſe it cannot be intended nor known whether this is ſuch a Mun burch, 


court that may compel one to ſwear, or not. Mich. 8 Jac. B. no action 
lies. Cited 


between Law axD BENNET per curiam.] | Arg. Cro. 
F. 135. in caſe of Brock v. Poughty, as Trin. 28 Eliz. HERNER v. HIT; but Gawdy ſaid, the 
reaſon was, becauſe it was a baſe court, of which B. R. will not take cognizance. S. C. cited 
Le. 127, accordingly, and that court is not known to B. R. as judges; and it may be but @ great 
toufe, or manſion- houſe, called Whitct urch-cour te S. C. cited Cro. E. 609. pl. 13. in caſe 
of Shaw v 'Thompſon.—Cro. E. 720. pl. 48, Mich. 48 Eliz. in C. B. in the caſe of Marſhal v. Dean 
is a nota, that this caſe of Whitchurch- court was ſhewn to the court in writing; and that the opinion of 
the court there ® was, that the action will lay; and the deiendant gave to the plaintiff 3 J. and he re- 
leaſed his ſuit, and ng judgment was given. — But Cro. C. 378. pl. 4. in caſe of Robodham v. 
Venleck, the ſame caſe is cited as if the action did not he. And Cro. J. 199. pl. 14. Mich. 5 
Jac. B. R. Skinner v. Trobe, the words were, thou art forſworn in Collet court; and did not ſhew . 
that any action was depending there, nor that it was à Court of record ; and reſolved that it lay not. 
Cro. J. 204. pl. 7. Hill. 5 Jac. B. R. Colome's caſe, S. P. — S. P. as to Bell court, and with 
ſnnuendo that it is a court baron heid at Bell, action lies, but not otherwiſe, Cro. E. 297. pl. 4. 
Paſch. 35 Eliz. B. R. Green v. Dancy. S. P. cited Hutt. 34. in caſe of Adams v. Flemming 
as adjudged as to one's being alleged perjured in Canterbury cturt, that no action lies, becauſe they 
could nut take notice of any court in Canterbury which has power to adminifter an oath. 

*[ 497 ] 


[8. If one ſays to another, „ art a forfaorn knave, and waſ} l 
rndited by 12 men, and haft compounded for it, action lies; for all Fol. 40. 


being laid together, it appears that he intended a perjury in 4 court We 
HF record, Mich. 1. Car, between GILBERTIN AND Rowe adjudged, 3 99 
this being moved in arreſt of judgment, the which intratur Prin. Rodd, S. C. 
I Car.] | The whole 

| court agreed 


the words aQionable, becauſe an indictment is an accuſation of record, it being the king s declaration, 


and the voice of the body of the country ; and the ſaying that he had compounded for this, is a con- 
feſſion of the matter of the indictment to be true; for fatetur facinus qui j udicium fugit. And judg- 


ment for the plaintiff. 


[9. If a man ſays to another, thou art a forſeworn knave, and I * 


will prove thee forſauorn in the eccleraſtical court, an action hes for judged for 
K theſe the plain- 
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ef; forit theſe words; for the eccleſiaſtical court is a court known. Paſch. 
uch keown, 40 Eliz. B. R. between Smawr ax Tlousox adjudged, ] 
and a judicial court. — 2 Roll Rep. 410. Mich. 21 Jac. B. R. Arg. in caſe of Pole v. Cartel, 
Cites S. C. adjudged, becauſe it was perjury before a judge. f 

In action for ſaying, thew haſt taken a falſe cath in the cenſiſtory court at Fxeter, it was argued that 
the words (taken a falle oath) might intend the perſon before whom the oath is ſworn, and that the 
ſtatute 5 Eliz. extends not to perjuries in the ſpiritual court, and ſo not puniſhable by the common 
Jaw. Sed curia contra; for as to the firſt, the plaintiff was a woman, before whom no oath can be 
taken; and as to the other, though it is not puniſhable by the ſtatute, yet it is a great defamation, fo 
that none will credit her, and the ſtatute does not hinder but it might be puniſhed in the ſtar- 
chamber, as before. And judgment for the plaintiff, Cro. E. 135. pl. 4. Trin. 32 Eliz. B. R. 
Plaice v. How. Le. 131. pl. 179. S. C. by the name of Fierce v. How, Wray at firſt eld the 
words not actionable; but afterwards changed his opinion, and ſaid, that theſe words ought to be in. 
rended actively and not paſſively ; and if ſo, the defendant ought to bave pleaded it. Judgment for 


the plaintiff. 


Hod. 283. [10. Action lies for theſe words, he hath forſworn himſelf be. 


1 fore the council of the marches of Wales, in the ſuit I had againſt him 
words are, There for perjury. Hob. Rep. caſe 360. between Aba us AxD FLE- 


he bath MING adjudged, though it was objected that this court could not 
. take notice of this council, &.] 

fore the council of the marches, meaning his majeſty's council in the marches of Wales, in the ſuit I 
had againſt him there; and I will ſue him for perjury there. ———Brownl. 13. S. C. according to Hob, 
and has the ſame objection, that this court could not take notice that they had authority to hold plea 
in matters of record; but ſays nothing as to judgment being given. And the margin is, viz. Judg- 
ment arreſted for uncertainty in the count, | which ſeems a miſtake, ] Hutt, 34. Mich. 10 Jac, 
S. C. according to the note out of Hobart; and ſays, the court was of opinion the action well ſies; 
for the council of the marche: (without innuendo) is ſufficient, becauſe chere is no other council of 
the marches ; and this court was eſtabliſhed by ſtatute, and concerned the king, and thereof the judges 
aught to take notice. And judgment for the plaintiit, ——2 Roll Rep. 471. Mich. 22 Jac. B. R. 
the ſame point, Yate's caſe. , 
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See (V. a) [11. If one ſays to another, h art a forſworn man, I will 


4 . » > . 
aA — teach thee the price of an cath, and vill ſet thee on the pillory, action 


62:5 r- on the caſe lies; for this ſhall be intended ſuch a forſwearing for 


4 . * which he ought to ſtand in the pillory. Hill. 41 Eliz. B. R. 
0 an a 

Tas Per Fenner.) | 

bim the price ef an cath, for I will have bis ears cropt, ſeemed actionable; for though not ſaid where 
he forſwore * himſelf, yet by the circumftance it appears it was in ſuch place for which it was pu- 
niſhable. And the plaizzift paid the box for the judgment. Het. 63. Mich. 3 Car. B. R. Wil- 
liams v. Bickerton. | | 


*[408] 12. If a man ſays of another, he did forſavear me (innuendo 


2 4 the plaintiff) [out of] 400. worth of tithes in Canterbury court, no 
ker S. P. action lies for theſe words; for there are divers courts in Canter- 


does not ap- bury, and it is mt ſhewn in what court, nor before what judge, 


Wo. nor that the judge had authority to hold plea of tithes. Paſch. 43 
5. & b Eliz. B. R. between Bray and PaRTRIDGE adjudged.) 


S. P. does not appexr.——Noy 37. S. C. but S. P. does not appear. He is a forſeoorn man, and 
bath talen a falſe cath in bis depofition at Tiverton, where he waged bis law againſt me, Adjudged for 
the plaintiff. Cro. J. 204. pl. 7. Hill. 5 Jac, B. R. Colome's caſe. 

Tea are a freun (lade, and you are ferſweorn in your anſwer, that the lard in ſucb a place was pur- 
ebaſed in my da: hie, : name. Actionable, though not alleged that the cauſe was within the juriſdiction 
of the court, where the anſwer was. And judgment for the plaintiff” 2 Show, 33. pl. 25. Paſch. 
31 Car. 2. B. R. Goodwin v. Browne. | 


2 Pult.rco. Fro, If a man ſays of J. S. I had not been caft in that action but 
Crotors Ye for the cath of J. S. and he was forfavorn ; and I marvel that B. 


Buiic, S. C. 
8 200 


tiff was ſworn as a witneſs, becauſe he does nat directiy ſay that it 
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| | ; 2 ; : adjudged 
evould marry his daughter to ſuch a forfworn man. In an action — = 


upon the cafe for theſe words, if the plaintiff aver. that ber; 
20, an iſſue between him and A. and that ad curiam baronts de Geton Coke Ch. ; A 


ca dgmint regis tent. apud S. in comitatu predict. e 2vas produced ſaid, _ 
, 5 g a man w1 

as a witneſs, and ſworn about the matter of the iſſue ; and after eee 

the defendant having a cmmumicatien about this iſſue, [poke the faid by an ac- 


zor. No aftion lies upon this declaration, becauſe it is not An for 

| x * 1 — { 3 h ſlanderous 
alleged that S. is within the ſoke of Geten ; and 10 perhaps the court 4. (as 
was held out of their juriſdiction, and alſo becauſe it is not alleged ſaying that 
that he was feworn about a matter pertinent to the 1ſſue. Mich. 11 ju a) 1 

. Ee 

Jac. B. R. between CRawroRD AND BRISE adjudged. ] Aa vel 
certainly that it was in a court, and in a matter pertinent to the iſſue; and if the words were, that he 
abt Haben dards evidenticm ad exitum, it is god; and ſo f. iu a judicial court forſworn, it amounts 
to perjury ; but if it is no court, then it is cam non judice. 


14. If a man ſays of another, he is a forſworn knave ; for he 3 Bulſt. 150. 


hs 1 S. C. and 
fevore that the ⁊bsod was wirth 404, when it avas dear of 135. 4d. Coke ch. 3 


no action lies for theſe words, though he avers that there was a 25 to the 
diſcourſe between them of a matter at the afſize, in which the plain- 2 
41d, that an 


: 6 - *» innuendo 
was nt aworth 40s. but that it was dear of 13s. 4d. Beſides, it ſnall never 


does not appear that the defendant intended this at the a[/ſizes. Hill. give a cauſe 


| e Ws | of action; 
13 Jac. B. R. between Stephen APTHORPE. AND COCKERELL ad- * 1 3 


judged, } | here alleged 

is only argumentative, and ſo not actionable. To which the court all agreed, and judgment againft 

the plaintiff, — Roll Rep. 287. pl. 4. S. C. and Coke ſaid, that the averment is the invention 

and innuendo of the plaintiff, and not the parlance of the defendant. And Crooke ſaid, if a buſhel of 

wheat be ſold for 10 8. yet a man may ſay, that it is dear at 33. 4d. And judgment againſt the 

plaintiff. The reporter adds a quz:e as to both points; for he ſays, it ſeems they are hard. | 
* See (I. b) pl. 1 


[I 5. If one ſays to another, Vat he war perjured in his anſwer See (I. b) pl. 


. . © Y OG o 8. . — 
in the far-chamber, an action upon the cafe lies. Paſch. 40 KEliz. ets "Mx 
B. R. between CoRBET AND HiLL adjudged. ] Pi. 13. S. C. 


: accordingly. 
Le. 127. pl. 173. in caſe of Brooke v. Doughtie, cites Trin. 23 Eliz. Rot. 882. FOSTER v. 
THORNE, where the words were, thou wwaſt fairly findern in the ſtar- chamber, the plaintiff had 
judgment; for it ſhall be intended that the plaintiff was detendant or deponent there; and yet the 
words of the declaration do not ſay (in the court of the ſtar- chamber.) S. C. cited. Cro. E. 135. 
pl. 1. in caſe of Brooke v. Doughty. | 


(16. If a man ſays to another, T, aa/? forfavorn in thine an- | 409 ] 
fwer in chancery, no action lies. Hill. 41 Eliz. B. R. cited per " (F. b.) 
Clerk, to be adjudged within a year before paſſed. (It feems this 3 
is not law. )] | 5 | 

117. If one ſays to another, tho wa? forſavorn in the court of Le. *. pl. 
requefls, an action upon the caſe lies. Between Brooke anpD EH 


Eliz. 
Dovenry adjudged, cites Hill. 4x Eliz. B. R.] | ö. K. 5 > 
and wit 


theſe further words, viz. and I will male thee fland upon a ſtage for it. After verdict for the plaintiff 
It was moved, that it is not ſaid that he was there forſworn as defendant or witneſs; but Wray ſaid, 
thit there is a vehement intendment that his oath was in. the quality of a defendant or deponent, 
which Gawdy granted; and it cannot be intended but a court of juſtice, and before the judges there 
juridice, and the ſubſequent words ſound ſo much, viz. 1 will make thee ſtand upon a ſtage for it. 
And judgment for the plaintiff. S. C. Cro. Eliz. 135. pl. 1. ſays, it was found that he ſpoke 
the firſt words only.—— Gawdy ſaid, the court of requeſts is a court of record, of which this court 
ſhall rake conuſant e. And afterwards, by conſent of Wray, judgment was given for the plaintiff; but 


(18. If 


the damages were abridged, ——Ser2 (V. a) pl. 40. 8. C. 
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Fp. 17. Mich, 44 & 45 Eiize B. R. Poulutuncy v. Wilkint9n, 
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See pl. 16. (18. If one ſays to another, h wert forfworn in the chancery, 
A an action upon the caſe lies; for this is a court of record. Paſch, 


— — 
Fel. 41. 8 Jac. between PEPRIE AND Rock agreed per curiam. Hill. 8 


Car. B. R. between SON KE AND BaTTEN adjudged, that action 
lies for theſe words, hau wert forſ bern upon record in chancery, 
innuendo a ſuit by bill there, which the plaintiff recited in his 
declaration, it being mov ed in arreſt that it was not a court of 
record.] 

But per Ho- [I 9. If one ſays to another, „ wort f- r/aworn i in ſuch a court, 

bart Ch. J. which is only a caurt baron, no action lies, becauſe it is not a 


51 $ . 
fofaorn in Court of record. Paſch. 8 Jac. in the exchequer, between PERIE 


a court ba- AND ROCK agreed per curiam. | 

xon defore | 

the ſteward, it is perjury. Win. 2. Arg. Theu art a forfeworn jack in the court baron ef D. Theu 
Tal „ ern Ke su Of 205. rent, ind boft y en thy ue. Adſudg ed actlonable. Cro. E. 342+» pl. 18 
Mich. 36 & 37 Eliz. B. R. Baxter v. Shade, 

Action for cherte words, teu art a ferſevorn nack in the cc: of A. theu didſt ſæbeur away 20 5. from 
B. and avers that the court of A. was a court baron. And the plaintiff had judgmer, ;t, although it 
was not ſhewn between what perſons, or in what action he was worn. Cro. L. 348. Pie 22. Mich, 
36 & 37 Eliz. B. R. Banks v. Stacy. 


. [ 20. If a man ſays of J. 8. 5 another, they are proper ⁊c·it- 
— neſſes, they evil /7 ar any th; 177 85 they have forfeworn them elves 1/2 
— chancery, and the lord lber gmmitied them for it, an action 
8 N lics by J. S. 2 he does vst, ſuy that he was forſworn in the 
— court of chancery; and though | ic may be that this was in, an of— 
fice belonging to the court; but this mall not be intended. Mich. 
8 Car. B. R. between JoNES AND BALL adjudged, this matter be- 
ing moved in arreſt of judgment, ] 
He is a fob- (21. If a man fays of J. S. he gave 101. 4 B. for forſwearing 
+ wo / ru himſelf in chancer „ an action upon the caſe lies for theſe words; 
Judged ac- for it ſhall be intended a ſubornation. Mich. 9 Car. B. R. 
tionable, between EWTR AND adjudged, this being moved in arreſt 
though ob- of; judgment; but there were. other words alſo which were not 


ected that 
= perſon i5 held material. ] 


alleged to be 

ſuborned ; for per cur. it mult be neceſſarily intended he did 4 ſome 3 to commit perjury, 
and the words in themieives are very flanderous. Cru. E. 308. pl. 13. Mich. 35 & 36 Eliz. B. K. 
Guerdon v. Winter flood. | | 


Tram] 122. ©" SP an iſſue Wb tara, if A. holds of B. by ſealty 
Action was and ſuit of court only, and at the aſſizes C. being praduced as a 
brovght for vitneſs, take his oath that it is held of B. by tcalty and 5s. 


—— ts and ſuit of court; and after E. having a conference of 
thrice per- * 1) 155 iſlue, and of the evidence fo given, ſays to C. thou zbert for- 
* = BY 4 in that adtion at the afſizes, innuendo, '&c. and I will prove 
| chancery io C. {hall have an action for theſe words, all this matter being 


my bill, in- Riesen in the declaration, though E. does ust allege the particular 
nuendo 2 


bin exhi. hing in which C. was for guru, for it is alle ed that be aid the - 
bited there auords, having a con Ye rence of " this ii le and of the evidence / give 1. 


1 Paſch. II Jac, B R. between Lane and Gibbons adjudged, ] 


againſt the plaintiff, and an anſwer to that bill. The defendant demurred, becauſe he alleged not any 
perjury in any particular. And, without argument, it was adjudged for the plaintift. Cro. E. 907 


The 


13 


. 


E 
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The plaintiff” was Produced as a ant at a trial at Guildhall, and upon his oath gave evidence, 
the defendant iuper hoc immediate, laid, rhou beſt forſwern thyjelf, innuendo in the ſaid cath. It was 
adjudged that the action lay upon thele circumitances. Cro. E. 293. pl. 6. Hill. 35 Eliz. B. R. 
Nedham v. Corſellis. 


C23. If one ſays to a juryman, Vn art a common jurymam and Mo. $67. 


geha ſeen the overthrow of 100 men by thy falſe and ſubtle means ; Foy 


an action lies; for theſe words (ſabtle and falſe means } ſhall be Jac. ſeems 
intended of a common juror, and this touches him in the point to be S. C. 


of his oath. Paſch. 17 Jac. B. R. Peter's caſe adjudged.] — * 


here is ® {been ) there as it ſeems it ſhould be. Adjudged the action well lies, with averment that he 
had been ſworn in juries of life and death. — S. C. cited Godb. 242. pl. 336. in Brook's caſe by 
Warburton J. as Hill. 6 Jac. but there the words are (haſt been the death of 100 men, &c.) and that 
though the words in themielves are not actionable, yet being ſpoke maliciouſly, will bear an action. 
S. C. cited Het. 173. Trin. 7 Car. C. B. in caſe of Hitcham v. Caton, as Hill. E Jace C. B. Lont- 


man v. Peck, and the words there agice with Godb. 


24. If A. be charged at a ſcſſions of the peace for divers 
treſpaſſes done to J. S. and {thereupon} J. N. a conſtable, is 
produced to teſtify his knowledge in the matter, and he is ſworn, 


and thereupon gives his teſtimony; and upon this A. ſays, (hav- 


ing reference to the ſaid oath,) t he rs forfavorn ; though this 
evidence was not given upon any ii ſo that it may be perjury with- 
in the ſtatute, yet if he was forſworn in ſuch a court of record, 
this was an gffence at the common law, and therefore the action 
lies. Mich. 8 Car. B. R. between DUKE AND CoRDERovY ; ad- 


judged in a uri of errer upon a judgment in baut, and the judg- 


ment aflirmed accordingly. Intratur, Mich. 7 Car. Rot. 284.] 


Cro. C. 288. 
Ple 35» 
Drake v. 
Corderoy 

S. C. ByC 
becauſe the 
words in 
the declara- 
tion were 
general, and 
not thac he 
was for- 
{worn in any 
coutt, nor 
by reaſon 
of his oath 


taken at the ſeſſions, it was objected that the count was ill. And the court held, that if there be any 
doubt, it is upon the declaration, which is uncertain, by not ſhewing that the words intended a falſe 
oath in a court of record. But the detendant having juRitied, and thewed that the oath was made in 
the open ſeſſions, and that it was falſe, the court held, that this conteliion clears the queſtion whereof 


he intended to ſpeak ; and ſo judgment given in C. B. was affirmed. 


See All. 7. Mich. 22 Car. B. R. Oſborn v. Brooke, 5. P. 
Cordero by the name of Juke v. Condie. 


25. In an action upon the caſe by A. againſt B. for words, if 
the plaintiff declares that one Chri/{mas preferred a bill in chancery 
2gainſt him, &c. (ſhewing the effect of the bill) and that he made 
a true anſwer thereto upon his oath there, according to the courſe 
of the court, and that aftcr there being a diſcourie between one 
D. and the plaintiff at Da. touching certain matters between 
them, the ſaid B. and one F. came to the ſame place, whereupon 
A. ſaid to D. I will talt + no longer <vith you, now your 2 afidavit- 
men are come; upon which B. the defendant ſaid of the plaintiff, he 
need not to fay fs, for * he cba, atolutely forfavorn in his anſwer to 
Chriſimas's bill (innuendo ꝗ the faid bill and anſwer) though hedoes 
nt fay that he was forfwworn in a point material, yet it is a ſlander 
and though there was + not any diſcourſe of this ſuit, yet there 
thall not be intended any other ſuit, nor any ſuit in any court, by 
reaſon whereof the action would not lie, without ſhewing of it by 
the defendant, Mich. 9 Car. B. R. between SIR RIchAnU⁰ 

STRODE 


Jo. 307. pl. 19. S. C. 


Ibid. cites the caſe of Duke ve 


See (F. b) 
pl. 3. S. Co 


321. pl. 3. 
Sir Rich. 
Snowe's 
caſe — | bop 
adjudged ac- 
Coidingly. 
—9vce(Y, a} 
pl. 45. 
Michel v. 
Brown, 


* Fol. 42. 
AEM 
114110 
| So though 
in truth 
there was no 
ſuch ſuit, as 
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where the STRODE AND STRODE ALLEN, adjudged; this being moved in 


plaintiff de- 
clared that arreſt. ] | 


the huſban4 being ſued in the ſheriff's court, and the plaintiff produced as a witneſs againſt him, a ver- 
dict paſſed again:t him ar the tial, the wite, having a colloqulum of that trial, ſaid of and to the plain- 
ti tr, thou arr a forſeworn raſea!'y fellev, ard Li prove thou te a fate 9 againſt my buſhard 
ard me to-day ; atter a verdict tor the plaintiff, it was objected that the words were not actionable, be- 


cauſe it doth not appear that it was in a court of record, becauſe the words relate to a ſuit in which the 


wife was not a party; but adjudged, that, with ſuch an inducement of a colioquium, the words are 
actionable. Hardr. 15:. Patch. 1659. in the exchequer, Brumrigg v. Hanger & Cx'. 


Cro. C. o. [c 26. If a man ſays of J. S. he hath frſevern himſelf in a court of 


2 1 record ; action lies for J. S. though he does not expreſs in what 
S. C. the court he intends. Mich. 14 Car. B. R. Hoskixs axD CHELE, 


words were adjudged per curiam, in a writ of error upon a judgment in B. 


thou art ; i 3 N 
forſworn in Where it was adjudged e contra; and this judgment now reverſed 


a court of per curiam. Intratur, Hill. 13 Car. Rot. 696. 

record, 

and that I vill prove, It was held, that it ſhal: be taken he ſpoke theſe words maliciouſly, accuſing 
him of perjury, and for a falſe oath taken judicially upon judicial proceedings (and not in ordinary 
diſcourſe, as had been argued) in a court of record, and that it ſha? be underſtood according to the 
common ſpeech and uſual intendment. And juogment was reverſed. 

M. ferne bimſelf in every thing that be laber in this cauſe ; (diſcourting of a trial at Guildhall, in 
which the plaintiff was a witneſs.) The plaintitf averred, he ſwore nothing but what was pertinent 
to the iſſue. Reſolved by Wyid and Archer, that the action lies, it appearing by the words to be in a 

court of record. Freem. Rep. 17. pl. 17. Mich. 1671. C. B. Myan v. Okey. 


See (E.a) [27 . If one man ſays to another, Hat he uas farſiuorn in a court 
Pl. 3. S. C. recerd (in ſuch matter and manner as is not within the ſtatute 
of 4 Eliz. of perjury) yet becauſe he may be indicted for this at 
common law, an action upon the caſe lies, though it was urged 
that it was not perjury within the ſtatute of 5 Eliz. the oath being 
made upon a writ of inquiry of damages of which the court gave 
no opinion, but that the action lay, admitting that it is not 


within the ſtatute. Mich. 1 3 Car. B. R. between PRUER axD 


MEaDMAN, adjudged, this being moved in arreſt of judgment. 
Intratur, Trin. 13 Car. Rot. 546.] | 
Mar. 7. pfl. [28. If one ſays of another, hou art forfworn, and did/? take a 
17, Smith's falſe oath at the afjizes at Hereford again? J. S. no action lies for 


caſt . . 2 . . : . 

the 05 theſe words without an aver ment that this aas at a trial, or before 
will lie with Ihe court or jury ; for it might be at the aſſizes in a private houſe, 
er be, Or other place, Paſch. 15 Car. B. R. between PRICHARD Ax p 
ſworn in the OMITH, adjudged per curiam in a writ of error upon a judgment 
— in Ludloau; and the iſt judgment reverſed for this cauſe. Intra- 
wiſe not. 3 ay | 

He i foley tur, Paſch. 14 Car. Rot. 179.] | 

forſworn before the juſtices of afſize betaveen A. and B. Acjudged actionable. Het. 119, Mich. 4 Car, 
C. B. Keene v. Cox. but where an action was brought for words, and the plaintiff declared, that 
the defendant being indicted of a forcible entry at the ſeſſions, and the plaintiff produced as a witneſs for 
the king, and ſwore nothing but was true; the defendant after diſcourſe ofethe faid oath, ſaid, be tcok 
4 falſe cath againſt me at the ifrs, innucndo the ſaid oath, &c. It was moved, that the defendant might 
mean an extrajudicial oath, and cited the caſe of Pritchard, where it was adjudged that no action lay; 
fed non atlocatur; for in that caſe no colloquium was laid, which is alleged in tliis caſe, and ſhews to 
what the word: ſpoke did rclate. Vent. 195. Paſch. 24 Car. 2. B. R. Wood v. Coat. 


U 412 ] [29. If one man ſays of J. S. he is forfworn, and his oath is pen 


All. 7. S. C. record, an action lies; for this is as much as if he had faid that 
RT 1L | his 


r 
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his oath is upon record, and he is forſworn 3 for the perjury is cordingly. 


1 > y Thou ha 
not of record, but his oath only, and ſo he mtended that he WAS Fefe 1 
forſworn in the matter which he ſwore of record. Mich. 22 % at 


Car. B. R. between OSBORNE AND BROOKES, per curiam. In- Lenden, and 


r . » a there it ap- 
tratur, Trin. 22 Car. Rot. 767. pn 4 


recerd; it was ruled upon demurrer, that action lies. Cro. E. 533. pl. 9. Mich 39 & 40 Eliz. 
B. R. Harriſon's caſe. In action, the plaintiff declared, that a communication being of him, 
the defendant ſaid, that prrjured knawe (innuendo the plaintiff) fands perjured an record at Guildball, 
London, and I will prove it. And, at another time, he ſaid to the plaintiff himſelf, row art à per- 
Jꝛred knave, and ſiandiſt pirjared on record, for denying thy own hand, and I will prove it. After ver- 
dict for the viaintft, it was moved, that it is not ſhewn in what court the plaintiff was perjured, there 
being two courts the'e, one whercof is a court of record, and the other not. But the court held clearly, 
that it muſt neceſſaiily be intended to be ina court of record, it being oppoſitum in objecto, to ſay he 
ſtands perjured upon reco d, if it was not in a Court of record; and judgment for the plaintiff. 3 Bulit. 
28 3. Hill. 14 fac. Meffiyne v. Farneden. 

The plaintitf appeared before a jullice of peace to give evidence againſt another, and the defendant, 
to weaken his teitimony, ſpoke theic words, thyu baſs been a conterticus man theſe 30 years, and a 


| 30. Upon a diſcourſe between A. and B. of a ſuit in a hun- Ty art a 
, | 8 4 falſe and fer- 
dred court, in which A. was produced as a witneſs, and ſworn, * 
if B. ſays to A. thou art a perjured rogue, action lies; for a and tbat 1 
perjury in a hundred cont is within the expreſs words of the 5 ; 
yo 1 or fou fore 
ſtatute of 5 Eliz. P. 1653. between DHAINTSBURY AND ALBORNE, ports 99 
adjudged per curiam; this being moved in arreſt of judgment. ef agairft 
.: 5 H. R. in tbe 
Intratur, Trin. 1653.) ply 
court, The plaintiff had a verdict; but becauſe it was not ſhewn that any action was depending in the 
hundred court, between P. R. and apy other in which the plaintiff was a witneſs, which might have 
induced the word (forſworn) to be equivalent to the word (perjured). It was adjudged againſt the 
plaintiff, Yelv. 27. Mich. 44 & 45 Eliz. B. R. Gore v. Moreton. Cru. E. 905. pl. 11. 
S. C. with an (innuendo Stiverton hundred court); but becauſe it did not appear that it was any court 
of record, nor any court whereof the juſtices here thould take conuſance, the action does not lie. 


31. You have procured a perjured man to ſeek my blzzd. Cro. E. 
342. in pl. 11. cited to have been ruled in HasTixGs's cafe, 
Paſch. 32 Eliz. not to be actionable ; but Fenner ſaid, the caſe 
was not adjudged, but ended by arbitrement. | | 

32. I will prove F. to be a perjured knave ; all the court held 3 Le. 187. 
the words actionable. Cro. E. 222. pl. 1. Paſch. 33 Eliz. B. R. ” L008 | 
Fermor v. Dorrington. C. B. S. C. 

33. e is forfeoorn and perjured in ſwearing at C. B. bar, pon accordiagly. 
the deeds auhich he then had in his hand, is actionable z and the 
words ſhall not be conitrued of his, foriworn upon the deed ; for 
the vulgar ſenſe is, that men do not uſe to ſwear but upon a 
book. Ow. 13. Hill. 35 Eliz. B. R. Carter's cafe. 

34. Thou art a ferſfwirn man; for thou ꝛuert forſworn in the Noy 34. 
leet ; action lies, becauſe a lect is a court of record. Per tot. 1 
cur. Mo. 404. pl. 539. Paſch. 37 Eliz. Wild v. Copeman. the plaintiff, 

| Cro. E. 


492, pl 9. S. C. all the juſtices held, that action lay for theſe words, S. C. cited Cro. E. 721. 
in . 48.—— 80 for ſaying, hau art a perjured knawe, for thou didſt ſæucur this day at the leet, that 1 
baked bread in my bouſe, whereas I did not. It was objected, that perjury cannot be in a leet, whereof 
te law Cakes any notice; but per tot. cur, the words are adlionabie; tor though it be not perjury pu- 
niihable by 5 Eliz. yet it js ditcredit, for which action lies; and adjudged for the plaintiff, Cro. E. 
709%. pl. 32. Mich. 41 & 42 Elz. B. R. Spencer v. Shory. 5 | 

| 35. Thou 
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S. C. cited 35. Thou art a forfworn fellow ; for by thy falſe oath, thou haſt 
Arg. == hanged as true a man as thyſelf, is actionable z per tot. cur. for b 
+ nip the laſt words it cannot be intended but to be a falſe oath, judi- 
Tb-v art a cially taken in evidence againſt a priſoner, Cro. E. 572, PL 13. 
er Trin. 39 Eliz. C. B. Bate v. Rookwood. . 


feourn : ? a 
krowe, for tbea didft take a falje cath befere a judge F aſſixe, to bang a nan. Ac judged for the plain. 
Ute. Browal. I 3 Anon. Z ; 


36. Thu haſt ferfeern thyſelf at Lenden, and there it appearet\ 
upon recerd. Ruled actionable on demurrer. Cro. E. 583, pl. 9. 
Mich. 39 & 40 Eliz. B. R. Harrifon's caſe. 

37. You did meft perjuredly preſent me at ſuch a viſitation before ſuch 
an ordinary, not actionable z for, per tot. cur. it appears not that 
he was ſworn, nor what he ſwore, ſo as he might commit per- 
jury, nor that it was in any judicial proceeding. Judgment for 
the defendant. Cro. J. 120. pl. 1. Trin. 4 Jac. B. R. Sill v. 
Heath. | „„ 

38. Thu or! a perjured fellow ; thou haſt 10l. to take a fall 
cath, and therefore thou art a forſavorn follow, Fenner and Williams 
held the words actionable, but Yeiverton e contra, Bulſt. 69. 
Mich. 8 Jac. Anon. 

39. The difference is, if one calls another a p-7jured man, theſe 
words are aCtionable, and it ſhall be znztended in a court of jrffica, 
and to have a neceſſary reference to it; but for the words 7 
fworn fellow no action lies; but if theſe had a reference to @ judi- 
cial court, they are then held to be actionable ; and this is the 
general difference in law touching theſe and the like words. Arg. 
2 Bulſt. 150. Mich. 11 Jac. Croford v. Bliſſe. | 

8. P. Arg. 40. He is ferſworn in C. B. is actionable; per Hobart Ch. J. 
Hurt. 44- Hutt. 34. Mich. 15 Jac. 


accordingly; 5 555 ; | : 3 

but ſays, that to ſay be bath faſebern Limpelf at the bar, (innuendo the bar of C. B.) will not maintain 
an action · But if one lavs, V. «vas forjwoirn a: ite C. B. : bar, it is actionable; for it ſhall be 
intended, that it was upon examination in the execution of juſtice, Arg. Win. 3. Paſch. 19 Jac. 


41. You have cauſed this bay le perjure himſelf. Adjudged for the 
plaintiff, Brownl. 2. Bridges v. Playdell. 

Hutt. 44. 42. K. is a falſe forſavorn knave, and tog a falſe cath againſt me at 
S. C. but a commiſſeen at M. is not actionable ; for, per Hobart, the word; 
po are altogether uncertain z for it does not appear what authority 
* bythe the commiſſioners had, nor in what manner he was forſworn. 

court. Win. 2. Paſch. 19 Jac. King v. Bowen. | 
43. Cafe, &c. for theſe Words, be is a ferſworn whore, and a 
perjured whore, and forfwwore herſelf at Waterman's-hall, concerning 
the ſervant of T. S. It was moved in arreſt of judgment, that the 
words are not actionable, becauſe the charge is principally for 
forſwearing ; but the Ch. B. ſaid, that the words (perjured whore) 
are in a diſtinct clauſe by themſelves, without reference to or de- 
pendance on the reſt; and judgment was given for the plaintiff 


Hard. 7. Trin. 1655. in the exchequer. Wales v. Norton. * 
44. The plaintiff declares of a diſcourſe of a will, for proving 3 


whereof the plaintiff was ſworn, and the defendant ſaid of him, - 
17 N 7 
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by fawearing the oath that Hartwell tos in the buſineſs, he did febear a 


Per cur. the words are actionable, by reaſon of the 


falſe cath. 


colloquium. Freem. Rep. 55. pl. 70. Mich. 1672. Hartwell v. 


Cole. 
*(G.a) General Words. 


TI. JF a man ſays to another 7hat +» 75 a thief, an action upon the 
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See (R. a) 


7 5 1 5 N T J. 1. 
caſe lies. Mich. 4 Jac. B. R. between MiNxoRS AND LI A 7 
FORD, adjudged 14 Car. B. R. between COKE AND BRANMPTON, 114. pl. 13, 
adjudged in a Writ of error out of Lud/ow. Intratur Paſch. 14 . ge- 
C — 5 2 4 9 PIs 5s 2 * £2 COMUINELYs» 
Car. Rot. 424. The words Were, Togu art a forefworn 40 re- Thier 
thief. ] | ; generally, 
1 i without ſay- 
ing of what nature ſpecia!ly, will bear an action; per Wray Ch. J. but Gawdy J. e contra. Ow. 
47. in caſe of Moile v. Read. 
Action will lie for calling one thief or traitar generally; per Bromlev, Portman, Brooke, and 


Stamford clea:ly ; for he may be damaged as much by t1ofe general words, as if they had been ſpoken 
ſpecially ; but Brooke laid, that in ancient time it was taken otherwiſe, but the law now is taken as 


before, and this is the better law. Dal. 17. pl. 7. 1 & 2 P. & M. Anon. 


The reporter ſays, vide = 
Br. Action ſur le Caſe, pl. 2. S. P. citc: 27 II. 8. 14. by Fitzherbert and Shelly clearly. 


— 
— 


S. P. as to the word (rhief, ) and adj udge! for the plaintiff. 2 Bulſt. 134. Mich. 11 Jac, Baily 


v. Maynard. 
Elwin v. More, 


? 


2. If there be a ditcourſe of tne wife of J. 5. and then one 
ſays , who would ſay this of me but J. S. V wife, who is a whore 
and a thief, an action upon the cate hes, without ſhewing what 
words were ſaid; for this is not material. Trin. 15 Jac. B. R. 
between GRIFFITH AND JOHNSON, adjudged, ] 

' (3. If one fays to another, I charge you with fol;ny, an action 
upon the caſe lies. Mich. 5 Jac. B. R. between F Bacr Ax 
Cup, adjudged. Mich. 8 Car. B. R. between 5 Surf axD 
HopcsKins, adjudged per curiam upon a demurrer. Intratur 
Paſch. 8 Car. Rot. 194. and then a caſe was cited to have been 
Mich. 2 Car. between [KING AND Merrick, B. R. an action 
brought for theſe words, ge 
conſtable to apprehend and lay hold of him and it was adjudged that 
the action did not lie; but the court now denied it.) 

of Smith v. Hogſhead; and the words were, I charge the plaintiff wwith far f /ony, 
able, Cro. C. 276. pl. 15. S. C. and though the defendant pleaded that 
faulted him on the highway near Highgate, and beat him, whereef he compiained 


charge you with felony, and I charge you - 


S. P. Cro. E. 563. vi. 23. Paich. 39 Eliz. C. B,——S, P. Noy 55. in caſe of 


— — 
Fol. 43. 
— — 
J Noy 124» 

S. E. ac- 

cordingly, by 
the name vs 
Bayiye v. 

Child. 
§ Jo. 
pl. 5 . 
dy the name 


302. 


and he'd action- 
the plaintiff aſ- 


a * 4 ? 
to the conſtable, 


ho refuſed to attach him unleſs defendant would lay that he charged him with telonv, which occa- 
ſioned his ſpeaking the ſaid words, yet it was held that the action lies; for it is a malicious ſcandal to 


» + 4 * 


charge him with felony, and he ſhews not what feleny vas committed; 


and judg:nent for the plaintiff, niſi. 


Lat. 175. Robert King's cafe ſeems to be S. C. Ihe words were, I charge er K xg With fel y, 
and ycu conſtable (innuendo one N. a merchant of a vill of Norfolk) ts tuke him; and judgment was 


given for the defendant. 
adjudged in B. R. Mich. 2 Car. in caſe of King v. Metijor, that the words were 
thewed a copy of the record; but Jones taid, he was judge at that time in this 


S. C. cited Arg. Cro. C. 277. in cafe of Smith v. Hodgeſkins, as 
nt attionable, and 
court, and did not 


remember any ſuch caſe ; but if it were adjudged, it was becauſe the words were not laid to be ſpoke 


of the plaintiff, | 
&. —| In the caſe in Lat. and Poph. Jones is mentioned as one of the judges in c 
The words, viz. I charge thee with felony, will not bear an action, unleſs they 


Urt. 1 
N 


Poph. 210. King v. Merrick, S. C. and judgment quod querens nil capiat, 


are ſete before an 


Meer, or that he is carried before a conſtable, &c. Agreed, by Doderidge, Haugnton, and Chamber - 


laine J. 2 Roll. Rep. 343. Trin. 21 Jac. B. R. in caſe of Wheeler v. Appleton. 


Cale, for ſaying to a conſtable of the plaintiff, rake Lim, and carry him away ; Vr Jay flat felony to 


bie; and for faying to the plaintiff himſelf, J = 


make you bold 
Vor. 1. 1 


up your land at the bar 


„ held clearly 


actionable, 
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actionadle, and jue@nent, nifi, Sty. 235. Mich. 1650. B. R. Paine v. Preſtney. . —8. P. 
per Ley Ch. J. but it they were ſpoke privately to a man, no action lies for them, or in @ court which 
betb conujun.c of Tuck pleas, then the action will lie ; for the party, by reaſon of ſuch words, may 
came into trouble; but charging one with flat felony, and charging the conſtable with him, is not 
actionabie, becauſe it is in the orcinary courſe of juſtice, Godb. 340. Trin. 21 Jac. B. R. in 


pl. 434 


Thele wores [g. If one man ſays to another, 75:1 de/orveſ? to be hanged, no 


are too ge- : x 05 
neralan sex. àction lies for theſe words. Trin. 4 Jac. B. R. between HAkE 


travsgant to AND © MoLTON, adjudged; for this only expreſſes his opinion and 
Stoand un judgment of him.) | 


* 
aKian upon, 
id not being hewn what act was done to deſerve hanging. Yelv. 90. Heake v. Moulton, S. C. 


+4 


S, C. cited 2 Mod. 155. in caſe of Townſend v. Hughes, Hill. 28 & 29 Car. 2. C. B. by Atkins 
J. 2s not aQionable, tccaule it was only his opinion. S. C. cited Arg. but Page and Probyn 
J. fais that they believed it never was determined, that to ſay of a man that be de erved te be banged 
fer rel bing an tbe £igh way, would be actionable. | 

H. will come beme again, if be cſcapes the gallozos; fer be bath deſerwed to be barged ; adjudged not 
actionable; for they are tco general, becauſe the country people may intend he deſerved hanging, 
though he never committed any felony, Cro. E. 470. (bis) pl. 30. Palch. 39 Eliz. B. R. Halland 
v. Mabbs. 


if Ju 1 ['s. If a man favs to J. S. eu art a curvy bad fell;wv, and haſt 
e Gone that | for which] thiu dejerveſt to be hanged, no action lies. 


ferrs, zaun bad x 5 + 
been Large! Mich. 11 Car. B. R. between Finer AND ATkINSON, adjudged 


e; per cur. in arreſt of judgment, after a verdict for the plaintiff. ] 
ad judged ac- © 

tionable; for it ſhall be intended that he committed an offence, for which the penalty of death was 
due to him. Cro. E. 62. pl. 4. Mich. 29 & 30 Eiiz. B. R. Donne's caſe. Ibid. Wray 
ſaid that where A. wrote the name cf B. upon a wall, and drew a zallows upon the wall, and wrote 
further, that if bis man bad bis dejeris be ſpould bade been banged on tbeſe galliavs, and adjudged 
ac tionale. 


Yelv. 104 [6. If one man ſays to another, you are no true ſubjeft to the 


S. Co . 12 . ao * 
de, cor the Ling, no action lies for theſe words, becauſe they are too general; 


action dees for perhaps it may be, becauſe he had not paid his ſubſidies. 


O ; 3 7 - 14 ** * » a wb ©.4 4 . 5 * — 
rot we but Mich. 5 jac. B. R. between SuurR AND (TURNER, adjudged.) 
t it had ap- NS 

peared by the declaration, that the words had been ſpoke upon any diſcourſe of the loyalty of the 
plaindiſt, then the opinion was otherwise. Cro. J. 202. pl. 1. S. C. and add:, ard that I will 
Pieve; adjucged for te d.:encant; for it may be intended that he was no true ſubject, having been 
fafle in ſome office, or being 2ccountant had not made a true account, and being laid barely without 


the action lies not; and fo the court diſtinguiſhed it from the caſe of ® Sir W. Wal- 


circutmnſtances, 


grave v. Aga“. 
» * 22 . vi - - . ; * 
Thos art an untrue mar te t queen, 15 not act ic nable if ſpoke of an ordinary ſubject; but if ſpoke 


of one of the prix conc ate actionable; per Wray Ch. J. Le. 330. Trin. 32 Eliz. B. R. in 


pl. 489. 


See (C. b) pl. 2. S. C. 0 


© P. bu: no (7- If one man ſays to another, en art a rogue, and an arrant 
— *7 A. 0 . 
judgment. rogue, and I will prove thee d be a regie, no action lies. Mich. 41 
Brownl. g. & 42 Eliz. B. R R . 

N 12. B. R. adjudged. 
Patch. 2 4 | 1 J 
Jac. Whitepa'n *.* Coke. The ſaying to a man that he 15 2 S illain, Or A rogues or A wvaricty 
r the like, will not maintin an act on; for they are uſual words cf cluoter and paſſion. 5 Rep, 15 


b. in the caſe of Stanhope v. Blith, per cur. Paſch. 27 Elia. B. R. 


. [8. If a man ſays to another, zou rogue, you are a iraitoriy 
Curry, Fugue, you cheated your father of all that ever he had ; you are 4 
8. C. ad- branded rogue, and have held up your fand at the bar ; you deſerved 
jueged for hanging, and you Ball be hanged, an action lies; for it appears that 


the laintiff. * ' . . . 
. — All. he intended that lie was branded according to the ſtatute [1 Jac. 
cap. 


Attions [for Words. ] * 416 


| ich. ar. B. R. between MrakE Ax D CUupiT ad- 35: Mark v. 
cap. 7.] Mich. 23 C Cubit, S. C. 


judged, this being moved in arreſt of judgment. ] „ cg 
verdict; for all the words, except (traitorly rogue.) So the queſtion was, whether (branded rogue) 
would maintain an action; for it was clear that none ot the other would, becaule, as was infifted, 
the moſt that they import is, if he has been branded for a rogue by 1 Jac. cap. 7. then his puniſh- 
ment is paſt; and fo the words not actionable, becauſe they can be no damage to him. But azjudged 
for the plaintiff, becauſe, by that ſtatute, if a branded rogue wanders again, it is felony, and ſo the 
words put him in a nearer degree of teJony than he would be otherwite. 


. If one ſays to another, thor art a rogue, a run-away rogue, and = 220. 
: . : . ly v. 
did/t run away from Oxford, and thou art a rogue of record at Oxford, yo 5. 
) b 8 # 3 Mawdit, S. 
: 1 
* action lies for theſe words; for he cannot be a rogue of record, C. the court 
if he be not convicted thereof upon record, according to the ſta- 2clined that 
. On : bs . they were 
tute. Trin. 1650. between ALLESLY AND Mawnir, per curiam, a... 
this being moved in arreſt of judgment. Intratur Paſch. 1650. But ad orna- 
Rot. 409. | | "png 
adjornatur.— Thou art a rooue and a egal. All the court held theſe words not aRionable, Cro. 
E. 843. pl. 23. Trin. 43 Eliz. C. B. Kobinſon v. Meiler. 


10, There is a neſt of thieves at Rippon, and Sir F. B is the maſ= P. 75. a. ple 
ter of them, and he it a thief himſelf. Adjudged for ihe plaintiff, 3 Mich. 
* 5 ) Le Us 


Dal. 9. pl. 7. Mich. of | E. 6. B. I. Bridges's cal . Burzis alias 


He keeps a company of thiewes at bis mill, 
- * - 


Bruges v. Warenford, S, C. ajjudged accordingly, —— 
and I ⁊bil nit grind: my grift there as leng as they ares  AGzuaged not actionable. D. 75. a. Marge 
pl. 21. Cites Paich, 5 Jac. B. R. Sir Wm. Wray caie. 


Ii. He is a murderer is actionable. Mo. 29. in pl. 92. Trin. 2 P. by 
: ver an 


1 ny , 
3 Eliz. Anon. Walſh ; for 
there ate ſome words which cannot be qualified, as murderer, thief, extertianer, ſalſe knave ; and 
in ſuch caſe an action will lic. But Contrary WHETe dcn ends ATE In a jeſtivrg way. OW, 33. 
Trin. 7 Eliz. Winter v. Barnham. | 


12. He is an adulterer is not actionable, becauſe it is not pu- For the 


niſhable at common law, but only the ſpiritual law. Mo. 29. pl. common law 
cannot diſ- 


92. Trin. 3 Eliz. Anon. cuſs what 


ſhall be ſaid adulte-y. Br. Action ſur ie Caſe, pl. 2. cites 27 H. $. 14. by Fitzherbert and Shelly 
Clearly, 
, . 


13. He ic a falſe knave, and worthy to fland upon the pillory. The _—— pl. 
defendant juſtiſiced, becauſe the plaintiff by his attorney ſwore . 


falſely that his debt was a true debt, and fo cauſed xol. due to —Bendl. 


defendant to be attached according to the cuſtom of the city of 255: - 1 
219. Is . 


London; and after, upon iſſue joined between the plaintiff and n 
defendant upon nil debet, it was found for the defendant; and and the 
thereupon the defendant ſays he ſpoke thoſe words. And the 6"; 
3 : . antſley's 
juſtification was held good. Mo. 77. pl. 210. Mich. 8 & 9 ca, cies 
Eliz. Lucas v. Cotton. | Het. 63. 
ſeems to be 
S. C. — But Cro. E. 31. in pl. 6. Trin. 26 Eliz. B. R. the court conceived that ſaying, thou 
At a knave, and a pillory knave, are not actionable.— Ju art the falſeft knave in all England. 
3 89. in pl. 5. 15 Eliz. cited by Catlin as adjudged not actionable, in the cale ot Yale v. 
oſtock. | 
JT hoy art a knawe, ard a pillry knawe ; remember thou ſhru'dfſi have beer ſet cn the 7 iloty. Adjudged 
for the plaintiff, though not ſaid he was ſet on the piliory. Cto. E. 11. pl. 7. Mich. 24 & 25 Eliz, 
C. B. Piowne v. Dawks. | 
Thou art a knawe, and a cheating krawe ; not act ionable, unleſs he ſhews that he was of ſuch a trade, 
and that he has ſpecial loſ by the word:, Sid. 48. ple 8. Mich, 13 Car. 2. B. R. Wellen v. 
Jchnſon. | 
| Ii 2 | He 
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He is a cheating knawe, be has cheated me with braſs-money. Reſolved that to call a tradeſmanr a 
cheat, an action will le, if he ſpeaks of his profeſſion; but to ſpeak it generally it will not. And 
adjudged for the plantiff, who was a Hreter, and the words ſpoke of his profeſſion. Raym. 62. Mich. 
14 Car. 2. B. R. Davies v. Jones. — Keb. 393. pl. 107. S. C. adjudged for the plaintiff, 


Nin. 
14. Thou waſt the cauſe that J. S. did hang himſelf, and that R. N. 
did cut his own t hreat, and thou be ginneſt æuithb no man but thou undceſt 
Aim. Not actionable. Dal. 89. pl. 5. 15 Eliz. Anon. 
15. If thou Bad Juſt e thou hadſt ftord on the pillory. Le. 127. in 
pl. 173. Arg. citcs it as adjudged not achonable, in the caſe of 
Rylic v. Trow grood. 
16. A. is a thief, and B. his partaler. The whole court held 
the words not aftonable, becauſe too general; for it may be that 
4771 the plaintiff is his partaker in other matters; but if the words had 
been, that B. knowing A. to be a thief, was his partaker, there the 
action would have lain. Judgment was given againſt the plain- 
tf, 4 Le. 24. pl. 74. Paſch. 26 Eliz. Bluet v. Cooks. 
17. To ſay he as a r:gue, or a varlet, or the like, ſuch words 


are not actionable. 4 Rep. 15. b. per curiam in pl. 4. Paſch. 


27 Eliz. 
S. C. cited 118. He hath but one manor, and that he got by faurari ing and for- 
* Fogg ſwearing, 18 not actionable, though plaintiff counted that he 
Hin. 29 was a juflice of peace, and ſurveyor of the Dutchy of Lancaſter, and 
Eliz. in pl. had divers other offices; for the words are too general, and the 
* defendant does not charge the plaintiff with ſwearing or forſwear- 


S. C. cited 
per cur. Cro. ing; for he might recover a manor by fi caring and. forſwearing, 


38 and yet he not be 3 or aſſenting to it. 4 Rep. 15. a. b. 
en. pl. 4. Paſch. 27 Eliz. B. R. * v. Elith. 

In pl. 15. See (Z. a) S. C. 5 

The plaintiff 19. Thou fhoulds/] have ſat on the pillory if thou bad thy deſerts ; 


8 the court held it not actionable, becauſe too general. And An- 
be nailed o derſon Ch. J. took a diverſity between general words infamous 
the pillery. ſpoke to a private perſen, and when to 4 pus/ic officer or magi ſtrate, 
8 that the private perſon is not ſtandered with particular infamy, but 
Cro. E. the magiſtrate may be by general words. Mo. 243. pl. 383. 
384. pl. 6. Mich. 29 Eliz. Anon. 

Paſch. 37 9 ; 
| Eliz. B. R. Jenkinſon v. Mayne. 


Thu ba, 20. Theu haſt forged my hand,; per Gawdy and Wray they are 


ferged not actionable, becauſe too general, without ſhewing to what 


JWritin 3 


per Wray writing. And adjudged accordingly, 3 Le. 231. pl. 313. Hill 
and Gawdy, 31 Eliz. B. R. Anon. 


not 
able, becauſe uncertain z but if the declaration be with an 3 ſuch a deed, then it had been good 
enough. 3 Le. 231. pl. 313. Anon. Th:u art a fergery not aRtionable, becauſe not ſaid to 


what thing; per Wray. Ibid, 


21. Thou art a concealer of felony, and it lieth i in my power to hang 
thee. Adjudged actionable, though the words are general, and 
ſhew not how. Bulſt. 148. Arg. cites Rewdam v. Tucker. 

22. Thy credit hath been called in queſtion, and a jury being lo paſs 
upon it, thou foiſteift in a jury early in the mernine, and the lands 
thuu bt are gotten by lewd practices, adjudged not actionable, the 


words 
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words being too general. Cro. E. 348. pl. 21. Mich. 36 & 37 
Eliz. B. R. Nichols v. Badger. 

23. Thou art a common filcher, companion ef cut-throats, Sc. All 
the juſtices held theſe words not actionable. Cro. E. 554. pl. 6. 
Paſch. 39 Eliz. B. R. Goodale v. Caſtle. 

24. Thou art a corn-ſlealer, adjudged actionable ; for it ſhall be 
intended only of ſuch corn as might, be ſtolen, and not of corn 
ſtanding. Cro. E. 583. pl. 23. Paſch, 39 Eliz. C. B. Anon. 

25. Thou art a murderer, and a blicdy fellow, and I am afraid of 
thee. Adjudged not actionable. Cro, E. 672. pl. 32. Paſch. 
41 Eliz. C. B. Slade v. Allen. 


26. He is a blood-ſucker, and not «vorthy ts live in a commonwealth, 
and his child not born is bund ts curſe him. The court held that no 
action lies. Noy 64. Thimmelthorp's cafe. | 
| 27. You have bought a roan ſtelen horſe, knowing him to be ſlolen: 
adjudged actionable. Godb. 157. pl. 212. Mich. 6 Jac. B. R. 
Priggs's caſe, 
27. Thou art a thief, murderer, villain, bleod-ſucker, bankrupt ; [418 ] 
2djudged aCtionable, and affirmed in error; for it is ſufficient if 
one of the words will maintain an action. Jenk. 301. pl. 70. 
Trin. 8 Jac. B. R. Luker's caſe. 


28. N. who was Solomon Smith's clerh, is a knave, and a rogue, Keb. 50. pl, - 
end I will prove it, and he is in Newgate, and 1s to be hanged for 6. S. C. ad. 
nterfeiting the King's hand and ſeal; adjudged for the plaintiff. bid. 56 fl. 
counterfeiting the king's hand and ſeal; adjudged tor the plaintiff, ibid. $6. pl. 


Raym. 17. Trin. 13 Car. 2. B. R. Nuttal. v. Page, 16. the cour 
agreed that 


the words are a direct affirmation, and that what ſcal ſoever it be it is felony; and judgment for the 
plaintiff. | 


29. The plaintiff married the daughter of M. who intended to 
give him iool. and the defendant ſaid to a 3d perſon, he zs a 
rogue and a cheating knave, and he hath cheated his mther-in-law out 
of an eflate in Norfolk, and I «vill put him up at the high-crefs for tit ; 
and alleged that by thoſe words he loit his mother's good-will. 
The plaintiff had a verdict. Bridgman Ch. J. thought theſe 
words wauld bear no action in themſelves, and would carry nv 
preſent damages; and the mother being alive, the may yet give 
the 1001, and her intention is revocable, thefe words in them- 
ſelves being but words of courſe ; but ſaid they would conſider of 
it, and ſet a rule for conſequential damages. Cart. 1. Mich, 
16 Car. 2. C. B. Harris v. Porter. 

30. Caſe, &c. for-theſe words, he is a great rogue, and deſerves 
ts be hanged as well as Gale, who was condemned to be hanged at News- 
gate-ſeſſions, and of his further malice, he bid T. S. ſteal what goods 
he could, and he would receive them. Adjudged not actionable z 
for the firſt words only ſhew his opinion, and perhaps he might 
not think that Gale deſerved hanging, and the laſt words were 
only bad advice, but no act done. 2 Jo. 157. Trin. 33 Car. 2. 
B. R. Buſh v. Smith. 

31. You are a rogue, and you broke open a ſhop at Oxford, and your Skin. 364. 


grandfather Fones brovg.vt over 201. to make up the breach ; adjudged pl. 8. So- 
1 I 3 8 for mers Ye 
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Houſe, S. for the plaintiff. Comb. 232. Mich. 5 W. & M. in B. R. So- 


C. It was 
ein mers v. Howe. 

arreſt, that breaking open the houſ* was but a treſpaſs, and making up the breach mi icht be repairing; 
but the court ſeemed e contra, and afterwards yore judgment for the plaintiff. 


(H. a) Where they touch not Life nor Member. 


Hutt. 34+ [I. II one man ſays of another, fat he Fas ſtolen a certain thing 
5. C. 3 the ſtealing of] which 7s bor petty larceny, yet an action 


S. P. doe 
not appear. upon the caſe lies; for this is a kind of felony, and a great ſlan- 


See Z. 2) der, and he ought to be whipt for this by the law. Contra Mich. 
ple 14+ S. A 37 & 38 Ehz. . between CaR TER AND HN r, per curiam.] 


- ACto 

upon the 5 EP lies for calling the piaintif? 5. ef and that he ſtole 2 2 of J. S. The defendant ſaid 
tba: the plain n:iff fol: the ſame ſorep, by vb b be called him: thief, as well be might; and good per cur. 
qoithur expreſſing « (be vd. ue; for if they are net worth 12 d. fo that it is only petty 8 and no te- 
Jony of death, yet it i; felony in its nature. Br. Action ſur le Cale, pl. 3. cites 27 H. 8. 22. 

Ther te ſtelen bay fm Mr. Bell's racks. Hobart taid that judgment ſhaii be given for the phin- 
tiff; tor :t has been of ite y adjudged in this court, that where a man was charged with petty larceny to 
Beal under the value of 12d. an action will lie; for the diſcredit is not in the value, but in the taking , 
with a felonious intent. Win. 6. Paſch. 19 Jac. Wetherley v. Wells. 


(4191 
Hob. 184. C2. If A. fays of B. he ftole corn cut of my barn, though it might 


pl. 223- be that the corn might nat be ⁊vorth a penny, yet the action lies; 


= 3 for this is felony, though not capital. Hob. Rep. 249. 


Kett, S. C. Het. 172. Trin. 7 Car. S. C. in the ſame words, and ſeems to be copied from Hob. 
Mo. $83. pl. 1240. Hill. 14 Jac. Anon. but ſeems to be S. C. and adjudged actionable.—Poph. 
129. Mich. 15 Jac. B. R. May v. Kett, S. C. a4judged that the action would lie; but if he had 
faid that be had ſtole bis cern generally, it had not been actionable; for it might have been growing, 
and then it had been but a treipais. Brownl. 2. S. C. adjudged for the plaintiff. 


Cro. J. C3. If one man ſays to another, hat he has the great pox, an 
a. action upon the cafe lies, becauſe this is a great ſlander and diſ- 
S. C. but grace, inaſmuch as this comes by fornication, and no man will 
ſee (T. 3 converſe with him. Paſch. 15 Jac. between * MiLNER AND His 
WIFE v. REEVEs. Hob. Rep. cafe 290. between + CRITTAL AND + 
219. pl. | HorxER, adjudged z the words being, he hath caught the French 
291. 5. C. pox, and carricd them home to his wife ; for the ſlander is not + by 
Erd . reaſon of the ill means of getting it, but for the odiouſneſs of the 
intkecdion.) 


—Þrownl. 11. Paſch. 16 Jac, Cruttal v. Hoſener, S. C. adjudged for the plaintiff. 


Cro. J. 144. [4. If one man ſays to another, thou art a leprous knave, and a 


l. 3. S. C. 
by de me leper, an action upon the caſe lies; for he ought not to come into 


of Taylor v. the ſociety of men if he be fo, though this is a natural infirmity. 
Perkins, ad- Hill. 4 Jac. B. R. between TAVI. OR AND PERR, adjudged. }] 


judged upon 
. firſt motion without argument. Noy 117. S. C. adjudged. S. C. cited Cro. ]. 
d. pl. 3. in Miller's Cale, by the name of Taylor v. Banks. — 8. P. admitted, a and S. C. cited 


in ke caſe of Crittal v. Horner. Hb. 219. pl. 291. 


3 . 5. If one f fays of another, that he has the falling-fichneſr, no ac- 
ſuch point tion hes. Hill. 4 Jac. B. R. between TATLOR AND PEER. ] 


appears in any of the books there cited. See (S. a) pl. 21. S. C. 
[6. If 
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[6, If one ſays to another, Shen art a bankrupt, no action lies; See the notes 


if he be of no trade, nor uſed to buy and fell. Trin. 2 Jac. B.] — 3 
but becauſe the declaration did not ſet forth that the plaintiff was of any myſtery or trade, it was held 
inſutficient; and judgment was ſtayed. Goldſb. 84. pl. 5. Paſch. 30 Eliz. Anon. See 


(U. a) pl. 18. See the notes on pl. 1. | | 
7. If one ſays of another, thou art a commen barretor, and I = (U. a) 
57 715 . i . , pl. 3. and 

avill indict thee for it at the next afſiſes; no action hes for theſe fer (S. a) 


words. Trin. 4 Jac. B. K. between Hake AND MoLTON, ad- pl. 25. 
Yelv. 90. 


judged, | 

Judge ] ' Heakey, 
Moulton, S. C. adjudged accordingly, though the words there are, thou art a common barretor, ard 
deſerweſt to be hanged; for the words (common barretor) is not any ſlander, the oftence being only 
fineable, and the party to be bound to his good behaviour, and ſounds only in diſgrace. 

It ſeemed to the court, that for ſaying, he is a common barretor, an action does not lie; and there. 
fore judgment was ſtayed. Cro. E. 171. pl. 11. Hill. 32 Eliz. B. KR. Proud v. Hoe. 
See (S. a) pl. 31. and (C. a) pl. 3. If ſpoke of one that is not an attorney, it is not aCtionable, 
Agreed per cur. and judgment ſtaid. Keb. 569. pl. 19. Mich. 15 Car. 2. B. R. Ayer v. Stecply. 


[8. If one ſays of another, zhou art a bawwd, and deft keep a oy — 4 
. „e. by 


bawwdy-houſe, action upon the caſe lies; for this is inquirable in a e 2 


leet and puniſhable, and is a great defamation. Hill. 4 Jac. B. R. Thorne v. 
Durham, 


between TCE RNA AND 'THORNE, per curiam, 38 & 39 Eliz. 1 
. . F. dUMiIte 
B. R. Dame Bartlet's caſe, adjudged, Mich. 10 Car. B. R. be- ted, o.u. 


tween ARNEST AND Nichols, adjudged; this being moved in ly the hav- 
ing declared 


arreſt of judgment. Intratur, Mich. 10 Car. 27 H. 8. 14 B. Mee — 


per Fitz.) a victualling 
houſe as her trade. — But Cro. E. 642. pl. 44. Mich. 40 & 41 Eliz. Co B. Anon. it Was 
ruled, that for ſaying he keeps a bawdy-houſe, action does not lie, for by the common law he is not 
punithable, but by the com of Lenden; and therefore he ſhould have ſued in the ſpiritual court. 
Sti. 326. Paſch. 1652. Garland v. Yarrow, adjudged actionable. He is not worthy to bear an 
effice ; for he keeps a vawwdj-houſe in Lenden. Adjudged actionable. Bulſt. 138. Trin. 9 Jac. Simpſon 


V. Brook. ; : 
Theu art a wwhore, and a batvd to thy daughter, ard keepeft a bazedy-houſe. Sty. 326. Arg. cites it 
as adjudged actionable. Hill. 3 Car. Elſey v. Harriſon. ; 
The court thought the 


Yeu are a pimp, and a baxwd, and fetch young geutleavomen to gentlemen. 
words not actionable, becauſe the word (bawd} is not actionable, without ſaying ſhe keeps a bawdy- 
houſe, Sid. 438. pl. 4. Hill. 21 & 22 Car. 2. B. R. Cavel v. Birket. — Mod. 31. pl. 76. 
Gavel v. Perked, S. C. the court were of opinion, that taking the words all together, they explain 
one another; and that it is ſuch a ſlander as if true ſhe may be indicted for it, and is puniſhable at 
common law. And judgment tor the plaintiff, niſi, &c. Vent. 53. Gavell v. Burket, S. C. ſays 
the court inclined that the action would not lie; ted adjornatur; but the reporter cites Mod. that 


Judgment was given for the plaintiff, | C 420 7 
{9. But no action lies for faying, thou art a bau. Mich. 38, * | 
tor calling 


39 Eliz. B. R. per curiam. Trin. 8 Car. B. R. between + Hicks „ cer 
AND HOLLINGHEAD, per curiam, in a writ of error, but the judg- at c:mmen 


ment athrmed for other words. Hill. 15 Jac. B. R. between 0 
— Piritu 


Sir WM. READ AND His WIEE plaintiffs.]J _ . 
AQion ſur le Caſe, pl. 2. cites 27 H. 8. 14. 

+ Cro. C. 261. pl. 5. Trin, 8 Car. B. R. S. C. but dubitatur as to the word { bawd. ) 

It was agreed, that to ſay a woman is a bawd, will not bear an action; but to ſay ſhe keeps a bay. 
buſe, will. Mar. 212. pl. 249. Trin. 18 Car, Chambers v. Ryley. - - It was agreed that the 
word (bawd) is not actionable, and conſequently calling one ſo by circumlocution, is not as where the 
words were, thou haſt taken 55. of 2 whores and 2 regues to hep them to a clcan pair of ſheets, and 1 
will have thee carted for it. Sid. 241. pl. 2. Paſch. 17 Car. 2. B. R. Ward v. MatCt.———— 
See tit. Prohibition (N) pl. 13. and the notes there. 

pi Cro. J. 462. pl. 9. S. C. the words were, thou art a forſwworn evbcre, and an cld bawwd; and 
adjudged not actionable. 

Thou art a bawd, and a pocky bazed, and I will rost thy wohores out of thy houſes Twiſden con- 
ceived the words not actionable ; but curia e contra; and judgment for the plaintiff, Keb. 315. pl. 35, 


Trin. 14 Car. 2. B. R. Rogers v. Cocke. . 
[10. It 


Ii 4 
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Cro. 02 to. If a man ſays of T. S. who is a ſoldier, he 7s a pimp, in 
2 174 an action brought for theſe words, if the plaintiff avers that in 
ment ftayed. Landen, where the words were ſpoken, and in places adjoining 


&. ets, a prmp ſignifies as much as if he had ſaid he was g commer: 


ited Vent, 5 
b. in cac Bau, that ſolicited women to incontinency uilß men, the action lies 


of Cel v. for theſe words upon this declaration, becauſe ſuch common 
Burket, 23 hawd may be indicted for this offence. Hill. 10 Car. B. R. be- 


agreed, th | 
rn tween DIMMOCK AND Fawsgr, per Cro. & Bark. contra Jones, 
would lie for that the action lies; but it was adjourned. Intratur Mich. 19 


calling one Car. Rot. 148. But Paſch. 11 Car. this was moved again; and 


bawd 

1 — then the court was divided, and no precedents could be found 
Noy. 85. of any indictment for fuch an offence, but only for keeping a 
Lewes v. 7. 

Whitzon, bawdy-houſe.] 

ſays it was much debated, whether the words, tov art a pandar te J. S. were actionable at common 
law ; but it was agreed that a ſuit might be brouzht tor them in the ſpiritual court, 


Roll. Rep. 1s. It 2 man ſays that J. S. is a witch, and I will prove him 


l 2 fo; ard I have ſeen him and his imps and evil ſpirits in the night ap- 


Cook S. C. pear to me, and he did“ beawitch my child; an action upon the caſe 
«judged for lies for theſe words, though he does not charge him to have done 


the plaintiff. . ' . 
3 "FF any damage to any perſon, by which he ſhould be puniſhable 
590. pl. 5. within the ſtatute of witches; for it is a great defamation to be a 
P wg 8. witch. My Reports, Tn 13 Jac. B. R. between Loars AND 
l, the name Cook, adjudged.) 

of Loyd v. Cook in the exchequer chamber, all the ll and barons heid the words not actionable; 
for to ſay, thu art a 4v.tch, has been often adjudged not actionable; 3 and the adding, I have ſeen thy 
imps and ſpirits, is only fancy, and not triable; and ſo no cauſe of flander. Wherefore judgment 
was reveried. 3 Bulſt. 74. Lowes v. J. S. adjudged in B. R. for the plaintiff, but te- 
veried afterwards in the exchequer-chamber. 

Cro. 1 is (unbewitch.) And Roll. Rep. is (unwitch. ) 


+ [ 421 J 
Brownl. 14. {[12. If one ſays to another, 7hou art a witch, and didſt bexvitch 
S. C. held me, an action lies. Contra Mich. 17 Jac, B. between HIxch 


the action 
would not AND HEALE, adjudged. ] 


lic. For he might bewitch him by fiir words, o 4 looks, 


Toe leg %- [ Ig. If a man ſays to another, hat ſhe ſacrificed one of her chil- 


_ >" dren io the devil, to the intent to bezvitch hit mother, an action upon 
devil; ad- the caſe lies; for invocation of ſpirits is puniſhable by the ſtatute 


Judged get of witches. Paſch. 15 Jac. B. R. between Lock AND Lock, ad- 


actionable. 
Poph. 128. Judged. } 


Paſch. 15 Jac- B. R. Anon. ſeems to be S. C. — See Ta pl. 1. S. C. 


See tit. Pro- [ 14. If one ſays to another, that he is a witch, or the ſon of a 


* 4555 witch, no action lies for theſe words (becauſe it lies not for the 
notes there. laſt, as it ſeems.) My Reports, 14 Jac. ] 


' ; 3 IS. + If one fays to another, hat he is a witch, no action lies, 
eee becauſe it is a common word of paſſion. Hill. 15 Jac. B.] 


2 Le. 30. pl. 34. Trin. 30 Eliz. B. R. in cafe of Clark v. Green Arg. cites the caſe of Smith v. 
Morrice 30 Eliz. that the word (witch) is not actionable. S. C. c ted Godb. 347. in caſe of 
Shotter v. Emmet. Reſolved per tot. cur. that the word (witch) is too general, and will not bear 
an action. Palm. 297. Trin. 20 Jac, B. R. Anne Knight's calc, Ser tit. Prohibition (N) 
pl. 2. in the notes there S. C. 

[16. Bus 
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16. But if one man ſays to another, thou art a witch, and an Theu art a 
witch and a 


Snchanter, and thou didft bewitch the children of J. S. action upon „ 
the caſe lies; for he thews his intention to be that he is a true ſolved chat 
witch, and [that the words were] not ſpoke in a paſſion, and that the words 
he has d n injury to a man. Hill. 15 Jac. B.] 2 
e has done an injury . 15 Jac. 5B. able; for 

Gawdy ſaid, if he bewitches men, ſo as they die, it is felony; if he uſes witchcraft in any other 
manner he ſhall ſtand on the pillory, ſo that it is a flander in every reſpect, and a good cauſe of 
action; and adjudged for the plaintiff. Cro. E. 571. pl. 9. Trin. 39 Eliz. B. R. Rogers v. Gra- 
vat. If the words are only (witch and inchanter) no action lies; but if it be added (and haſt 
bewitched J. S. &c.) though J. S. be not dead, action lies; for thereby the defendant manifeſted his 
intent to be of witchcraft puniſhable by 32 H. 8. cap. 8. and 1 Jac. 12. Noy 22. Mich. 15 Jac. 
C. B. Stone v. Roberts. Brownl. 2. S. C. accordingly. — Hutt. 13. S. C. adjudged for 
the plaintiff, becauſe it is coupled with an act done. — Vu inchanted my bull, and made bim run mad 
out the common, is not actionable. Sid. 424. pl. 4. Mich. 21 Car. 2. B. R. Seamor v. Moor. 
Le. 276. Seamon v. More S. C. accordingly. 

Thou art a witch, an inchanter, a necromancer, and a ſorcerer, and thereby waſt the death of my 
buſvand. Adjudged actionable. Cro. E. 312. pl. 2. Hill. 36 Eliz. B. R. Forteſcue v. Hext- 

He is a witch, and bewitched my buſhand to death ; for he made his picture in wax, and roaſted it 
every day by the fire, until he roafted my huſband to death. It was objected that the reaſon given ſhews 
it a vain conceit, and ſo no reaſon for calling him a witch. But the words were held very heinous, 
and adjudged actionable. Cro. E. 312. pl. 2. Hill. 36 Eliz. B. R. Forteſcue v. Hext. 


[17. If one ſays of another, thou art à ſorcerer and inchanter, no - liveth by 
C ming 


action lies; for ſorcery or inchantment is only cozenage, as for- 

| © A | forcery and 

tune-tellers, &c. Mich. 7 Jac. between“ BEVIES and MUTTON, witchcraft 
adjudged, Trin. 24 Car. B. R. between + YATES anD LINDEN, _— ac- 
adjudged in arreſt of judgment, that no action lies for theſe N * 
words, ſhe is a ſercerer and a witch, and can witch and unwitch; ſbe 34. Trin. 


7s a white witch, and can witch and unwitch. Intratur Trin. 23. = mw. B. 
. ar = 


—* 2 Brownl. 276. Mich. 7 Jac. C. B. ſeems to be S. C. by the name of Paryn v. 


Morro, and agreed by all the juſtices that the action does not lie. 
§ + All. 37. Hill. 23 Car. B. R. S. C. Judgment againſt the plaintiff; becauſe the is not ac- 


cuſcd of any offence againſt the ſtatute, Sty. 47. S. C. adjudged not actionable, 6 [ 422 ] 


[18. If one ſays of another, thov art a witch, without more I See Pl. 11. 


weirds, no action lies. Mich. B. R. between LEWIS Ax Cock, I Cro- J. 
adjudged that the action lics; but this was after reverſed in the 150. pl. 11. 


exchequer- chamber in a writ of error. Contra Mich. 3 Jac. B. R. . 4 * 
between || EDWARDS AND USELY, adjudged. ]. on 


Ouſley S. C. Thou art a <witch, and I wil! prove thee a <vitch ; all the court held that the action well 
lies, eſpecially the words being ſpoken ſince the ſtatute which makes every witchcraft felony z and 
Judgment for the plaintiff. Noy. 22. in caſe of Stone v. Roberts cites S. C. as adjudged action- 
able. She is a witch, held actionable. Cro. J. 639. pl. 1. Trin. 20 Jac. B. R. in caſe of 


Hunn v. Porter. 


[19. If one ſays of another, he hath bexvitched my wear, and I 2 Brownl. | 
can take no fiſh, no action lies. Mich. 7 Jac. B. ſaid to be ad- 276. in caſe 
: of Payn v. 


judged.) Mutton S. 
| P. cited to have been adjudged. 


| (20. If a man ſays of a woman, hon art a bawd, and haſt be- Cro. C. 
witched me, an action lies not for the word bab, but for the other 2651. Pl. 5- 
e e ; S. C. adds 
words it lies. Trin. 8 Car. B. R. between Hicks axnD HOLLING= theſe words, 
SHEAD, adjudged in a writ of error. Intratur, Hill. 7 Car. viz. ( 


i cher 
Rot. 765. ] — i A 


Jones and Crooke held that the action well lies for the laſt words (and haſt bewitched him), and they : 


(ceteris abſentibus) made a rule that judgment be affirmed, 


7” $1 ſ21. If 
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_ 5 (21. If one ſays of another, ſhe is a witch, and a very flreng 
© rg quitch, no action lies. Mich. 8 Car. B. R. between GEORGE 


S. C. ad- 
jornatur. AND HaRvy, the poſtea ſtaid in arreſt of judgment; and after, 


leid. 324+ ſcilicet, Mich. 9 Car. this was adjudged againſt the plaintif per 


l. 6. S. C. ] 
Ind nde totam curiam. And ſome of the judges thought there no puniſh. 
court ſeria- ment of witchcraft was at the common law; and if he be not 


um delivered charged with any act, it is not within the ſtatute of 1 Jac. and 


their opi- . 
ons, "ka: the word (ſtrong) does not inforce the other words. ] 
action lies not for calling one witch, without alleging ſome act done by her; but if it be ſaid that ſhe 


bewitched any man, or any thing, it well lies. Jo. 325. pl. 2. S. C. held that no action lies. 


O. J 8 (22. If A. ſays to B. thou art a witch ; for thou didſt bewitch my 
_- = wife's milk, action lies, though he did not accuſe him of having 
ting, S. C. it done any harm to the milk. Mich. 18 Jac. B. R. between Max- 
was objected TIN AND STODDING, adjudged, this being moved in arreſt of 


that it was | 
intenfiblez; Ju- gment. ] F 
for 2 feme cannot have milk of cows, but it is her huſband's; and it may be intended it was the milk 


in her breatts, and that being doubttul it is not actlonable; wherefore the court would adviſe. 


Cro. C. [23. If A. ſays to B. hon art a witch ; for thou didit BeH my 


. ple 17. other's drink, and what qwilt thou have more? and awe will prove 


Car. B. R. 

—_— Mich. 4 Car. B. R. Intratur. Trin. 4 Rot. 1063. adjudged, this 
Gomes zo be being moved in arreſt of judgment. ] | - 
S. C. and all, beſides Whitleck J. conceived that the action lies, and adjudged for the plaintiff, 


Jo. 197. pl. 12. S. C. adjudged accordingly. 


lich. 4 | . . 8 
her [thee] one before ave have done ⁊uithb her [thee] an action lies. 


Cro. C. [24. If A. ſays to B. thou art a witch ; I vill make thee ſay God 
* * due Jave my mare, I was forced to have my mare charmed for thee, no ac- 
bine e tion lies for theſe words, becauſe for the word witch no action 
Broxon v. lies without more words, and the other words are not actionable; 


Dager, rule = for it is not well known what is intended by the words (I vill 


was given to : 
gay . make thee ſay God ſave my mare; for in the country, where the 
ment until, words were ſpoken, it is uſual for men, when they pafs by cattle, 


* to ſay Cod fave them, otherwiſe they are taken for witches; and 


* £423] for the other words Ivar forced to have my mare charmed ), this 
implies that he procured another to charm her to prevent the 


witchcraft. Mich. g Car. B. R. between BoxHAu AND HIS WITE 
v. DaxGERS AND HIS WIFE, per cur. in arreſt of judgment. In- 
tratur Trin. 9 Car. Rot. 1155. 8 | 
[25. If a man ſays of A. S. „e is a witch, and is convicted at 
this aſiſes (innuendo Lincoln aſſiſes, &c.) and F. S. was bound fer 
her appearance, an action lies for theſe words; for it ſhall be in- 
tended a conviction for ſuch witchcraft, for which the might ve 
4 Fol. 46. indicted; for elfe + ſhe could not be convicted thereof at the aſ- 
— — fiſes; and therefore a great ſlander. Mich. 9 Car. B. R. between 
HILL AND Joaxs0N adjudged, this being moved in arreſt of judg- 
ment. Intratur Hill. 8 Car. Rot. 1203.] ” 
Cro. C. 26. If one ſays to another, thou art a witch, and a firong 
4 74: hy witch, and haft beawitched me and my aunt ; and therefore I auill rat 
jornatur. marry biin, an action hes for this implies a witchcraft to his 
ide. perſon, which is within the ſtatute, as well as if to his goods 4 
an 
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and it ſhall not be intended that he intends a bewitching by love, 
as it was objected. Trin. 13 Car. B. R. between CEEIY Ax 
Hopkins, by 3 judges contra Croke, who inclined that the action 
did not lie, this being in arreſt of judgment. Intratur Patch, 
13 Car. Rot. 171. and after Mich. 13 Car. judgment was given 
accordingly for the plaintiff per totam curiam, juſtice Croke mu- 
tata opinione; and they ſaid that the procuration of unlawful love 
is within the ſtatute allo. ] 


423 


380. pl. 1. 
adjudged per 


0. 397. pl. 
Topkins, 

+. . ad- 
Judged ac- 
cordingiy.— 
She is a great 


witch, Judgment was ſtayed, Sty. 11. Paſch. 23 Car. Heliena's cafes 


[27. If A. ſays, that B. made a libel, which was made of A. in 
writing, an action upon the caſe hes for A. againit B. though 
the making of a libel is not an offence that concerns life or mem- 
ber, but only a fine and imprifonment in the far-chamber,. or 
upon an indictment at the common law. Mich. 13 Car. B. R. 
between SIR WILLIAM RUSSELL AND L1GoN adjudged and agreed, 
And the queſtion was only upon the declaration, whether that 
was good, becauſe it was not thewn what was the effect of the 
libel. But nota, that there it was put in the declaration, that 
the plaintiff Sir W. B. was a juſtice of peace, It was ended by 
compoſition. ] | 

28. If one ſays of another, zhou art a witch, and didſi beavitch 
my cattle, or my mare, action lies. Mich. 14 Car. B. R. between 
SMITH AND COKER adjudged per curiam, without queſtion, in 
two actions. Intratur Trin. 14 Car. Rot. 1498 and 1499.] 


witch my mare. 


And adjudged for the plaintiff. 
plaintiff, | | 


S. C. Jo. 
409. pl. 1. 
the words 
were, that 
thou and thy 
wife did be- 


Cro. C. 512. pl. 7. S. C. adjudged for the 


Then didft bewwitch my cat:le, or my child; there, becauſe an act is ſuppoſed to be done, an action 


Vill lie for the words. 
Lowe s caſe. 


Godb. 341. pl. 435+ in cale of Shotter v. Emmet, cites Paſch. 44 Eliz. 


She is a witch, and by ber means I liſi a mare, colt, and other cattle, held actionable. 2 Roll. Rep. 


Sb. Paſch. 17 Jac. B. R. Banes v. Murton. 
' Tho art a witch, and didſt bewitch my child. 
thou haſt bewitched him with pleaſure. 


The words ſhall be taken in mitiori ſenſu, as that 
Godb, 341. pl. 435+ Cites Trin. 21 Jac. Mellon v. Hern. 


—— Sid. 53. pl. 18. Mich. 13 Car. 2. B. R. Twiſden J. cited Adamſon's caſe, in which were 
taken all the differences as to calling a perſon witch, and that it was held that to ſay, thou art a witch, 
is not actionable; but to ſay thou art a witch, and haſt bewitched my mother's milk, drink, hogs, 
Kc. children, [is actionable.] But that to ſay (thou art a witch, ad haſt beavitched F. S.) quære 
if this be actionable, becauſe he may be captivated with the amiablenels of the perion of the plaintiff, 
&. And ſo, by ſome, the difference is between ſaying that ſhe has bewitched a thing which bas ſenſe 
and a thing «which bas nene. 
[ 424 ] 


[29. If one ſays to another, the devil appears to thee every night Hob. 129. 


in the likeneſs of a black horſe, and thou conferreſt with him ; and ?'- 165: 
bat hou dt offe he gives it thee ; and that is th „ 
whatſoever thou ds off he gives it thee ; and that is the reaſon thou juaged for 


haft ſo much money, an action lies for theſe words. Hob. Rep. the plaintiff, 
159. and 172. between MARSHALL AND STEWARD adjudged.) Hul. 


| | S. Mich. 13 
Jac. S. C. adjudged accordingly. Mo. 868. pl. 1204. S. C. adjudged accordingly, by reaſon 
of the words, (thou conferreſt with him ;) for this is felony by the ſtatute of 1 Jac. . 
by Coke Ch. J. 3 Bulſt. 74. Mich. 13 Jac. in caſe of Lowes v. J. S. ou deſt work by necro- 


mancy, and dat work by the devil. Adjudged actionable. Velv. 150. Mich. 6 Jac. B. R. Anon. 


11355 In an action upon the caſe, if the plaintiff declares that e 
t | - PL. - . arkham 
e defendant ſaid to the plaintiff, in preſence of divers perſons, 44 ſon, 


* 5 count thee to be a witch ; and at another day after, that the S. C. ad- 
defendant requeſted, and greatly red to have the plaintiff ſearch= judged that 
oY bd 8 Y 7 , , 2 if fec ; the words 


; d. d not im- 
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port ang ac. ed; and thereupon the plaintiff demanded of the defendant, why 


zur agen he would have him ſearched ; to which the defendant anſwered, 


any oſtence F —_ 2 
within the becauſe I do accuſe you to be a witch, the action does not lie upon 


ſtatute, —— this declaration, becauſe partly it is not alleged that the laſt words 


Sty. 5. Hill. . 6 wy. . 
Fg which were ſpoken at another day, were fpoken in the hearing of 
21- Car. » E * 8 Fe 6 
B. R. Nulls others; and then it ſhall be intended to be ſpoke at a private con- 
K Oy . ference between themſelves ; and fo theſe words of no force to 
accordingly, maintain the action, and if they were of force, and well alleged, 
and ſeems to yet it cannot appear that he intended that he was ſuch a witch, 
be the S. C. or had teats, or had any familiarity with the devil, or had done 
any other thing to draw him within the compats of the ſtatute of 


1 Jac. of witches, but that he defired to have him ſearched for his 


fatisfaction. Mich. 22 Car. B. R. between MaRCHAN T Ax 


Abauso adjudged, upon great debate, after a verdict for the 
plaintiff. Intratur Paſch. 22 Car.] 
Sty. 206. [3 1. If A. the wife of B. ſays of C. a female-fole, C. did lo- 
Mich. 8 bitch my good man, and ſbe is a witch, and I will prove it, and 
1 thereupon C. brings an action againſt A. and B. her huſband for 
eiviced, it theſe words, and there was an innuendo after the words (my 
1 good man) viz. innuendo, the ſaid B. the huſband of A. now 
argument. one of the defendants; and though it was objected, that it is not 
certain who was intended by the werds, my good man, yet this 
Fol. 47. is a common phraſe * in the country for a huſband, whereof the 
ky court is to take notice. But it was adjudged upon this reaſon, 
by all the court, that this implied that ſhe bewitched a man, and 
if one fays of another, that he has bewitched a man, without 
naming any man, an action lies, and here ſhe fays that ſhe had 
bewitched a good man, and if the bewitched any man it is felony 
within the ſtatute 1 Jac. and therefore the action lies in this caſe. 
Trin. 1650. between ApsTox plaintiff v. HUNTER AND IsaBEL 
his wife defendants, adjudged, this being moved in arreſt of 
judgment.) | | | 
S. P. per 32. Action upon the cafe for calling him willein, the defendant 
_—_ + Rep. ſaid that the plaintiff 7s his willein, without ſazing and not frank, 
Paſch. 25 Where he pleads to the perſon ; but contra if he had pleaded it i, 
Enz. in pl. bar ; for the writ ſuppoſes that the plaintiff is frank, which ball be 
= "—_ anſwered in a bar, or a negative; contra to the perſon. Br. No- 
| nability, pl. 47. cites 15 E. 4. 32. | | 
3. Men cannot have their cattle going upon the common, but John 
Barber and his children vill kill them with Barber's dogs. Adjudged 
actionable in C. B. but reverſed in B. R. D. 118. b. pl. 79. 
425 ] Mich. 2 & 3 P. & M. Hawley v. Barber. 8 
S. C. cited 34. Thou maintaineſt ſuch a ſuit, cited by Popham Ch. J. Cro. E. 
| — 8 297. pl. 7. Paſch. 35 Eliz. B. R. to have been adjudged action- 
2Qicnable. able upon good + deliberation, in cafe of Sir HEN. PoRTMAN x. 
3 in STOWELL ; for maintenance is unlawful and odious. 
P*- . . 
= 4 Tis 35- Thou old witch, thou old whore, leave off thy wwitching, o. elſe 
4% 12:3 te be thou ſhalt be hanged or burned, if I can do it. Held not actionable. 


- 3 2 Hutt. 132. Hill. 12 Car. Souſer v. Burton. 
ce r- 
thur that was barged for a witch. The whole court agreed that to ſay, thou art a witch, and deſerve 


aa FE! a and 
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to be hanged, is actionable, becauſe the words (and deſerveſt to be hanged) explain what manner of 
witch he intends, and then whether Arthur was hanged or not, is ndt material. Sid, 52. pl. 18. 
Mich. 13 Car. 2. B. R. Dacy v. Clinch. — N ö | 
the plaintiff. —— Yeu are a witch, and I wvill ſwear it, and if you croſs me too much, I will hang you 
for it. The words (Iwill hang you for it) ſhews what witch he intends; ; and judgment for the 
plaintiff. Lev. 255. Mich. 20 Car. 2. B. R. Shagter v. Davis. — Sid. 386. pl. 18. Slayter 
v. Davis S. C. accordingly.— Thou art a witch, and 1 will make thee ſuffer for a witch. 
Powell J. held that the words ſhould be taken in mitiori ſenſu, and that the word (ſuffer) is wholly 
uncertain, as to what manner of ſuffering was intended; but the other 3 juſtices gave judgment for the 
plaintiff. 3 Lev. 394, 395» Paſch. 6 W. & M. in C. B. Stephens v. Corbin, ———Comb. 246. 
S. C. in B. R. ſays that Eyre J. conceived the words actionable, but the other 3 juſtices e contra. 


36. Thou art a regrator, and didſi regrate by ſelling at 1 26. außen 
thou boughteſt at IO. held not actionable, it being not malum in 
ſe, nor carrying a ſcandal in it, nor importing any crime that 
_ expoſed to loſs of life or limb; judgment for the defendant. 2 
Show. 32. pl. 24. Hill. 30 & 31 Ear, 2. B. R. Scoble v. Lee. 

37. N. B. It may be impertinent to add any thing more as to 
witches or witchcraft, &c. ſince the ſtatute of 9 Ges. 2. cap. 5. 
/ 3- enaQts, that no proſecution ſhall be againſt any perſon for witch- 


craft, ſorcery, inchantment, or conjuration, or far charging another with 


ſuch offence, 
(I. a) For Adjective Words. 


[1. I F a man ſays of J. S. he is a baſe beggarly bankrupt-knave, an Cro. C. 
1 


action lies; for this is all one as if he had ſaid he is a baſe 7 5 
beggarly knave, and a bankrupt. Mich. 10 Car. B. R. between x; P. dees 


SrILE AND FINCH, adjudged per curiam; this being moved in not appears 
arreſt, upon a variance between the writ and ..... and held per er 
curiam all one, ] | N rupt-knawe 
| ; the court 
doubted if they were actionable or not. Cro. E. 843. pl. 23. Trin. 43 Eliz. C. B. Robinſon v. 
Meller. 
Tb art a bankrupt-regue, and accounted a cemmen knave, not attionable, the plaintiff being neither 
merchant nor tradeſman. Cro. J. 44. pl. 7. Paſch. 15 Jac. B. R. Loyd v. Pearſe, 
v 426 J 


{2. If one ſays to another, who is a trader, thou art a bankrupt * Cro. J. 


Tnave, an action upon the caſe lies againſt him. Paſch. 1 Jac, 8 1 


B. adjudged. Dubitatur, &c. Paſch. 44 Eliz. B. R. between judged for 
GREY AND WESTON. Paſch. 12 Jac. B. R. between * Ser.BY the plaintiff. 


; - a = n 2 2 Bulſt. 
AND CARRIER, adjudged. Mich. 7 Jac. B. Trin 8 Car. in the es e 


exchequer- chamber, between BEARE AND Row, adjudged per adjudged ac- 
totam curiam, in a writ of error; for here bankrupt is not an ad- cordingly.—. 
jective, but a ſubſtantive, and knave another fubſtantive.] NES 
S. C. accordingly. S. P. doubted Cro. E. 843. pl. 23. Trin. 43 Eliz. C. B. Robinſon v. 
Meller. Cro. E. 911. pl. 23. Mich. 44 & 45 Eliz. B. R. Wovlvertion v. Meres, S. P. 
adjudged that the action lay, he ſhewing that he was a merchant; and affirmed in a writ of error. 
. C. cited Roll. Rep. 22. in caſe of Selby and Carrier, as adjudged, and affirmed in error. 

f A tanner brought action for ſaying, thou aft a bankrupt-knave, held not actionable, but quæte. 
Brownl. 16. Mich. 14 Jac. York v. Cecil. 

So of be is a bankrupt-ſflave, though the defendant juſtified for that the plaintiff had been formerly # 
bankrupt, becauſe he does not allege that he ſtill continues u. Cro, J. 578. pl. 7. Trin. 18 Jace 
B. R. Upſheer v. Betts. 

So of bankrupt-rogue, adjudged actionable. Godb. 151. pl. 196. Paſch, 5 Jac. C. B. Langley v. 
Colſon, S. P. where the words were ſpoke of a ſhoemalcer, adjudged actionable; for te addi- 
tion of rogue is an aggravation. Cro. C. 31. pl. 1. Patch. 2 Car. C. E. Crumpe v. Barne. 
Hutt, 124, 125« Paſch, 10 Car. Dawe v. Palmer. 5. P. — Ste (K, a) pl, 3. 


— 


27 


Raym. 35. Dacy v. Linch. 8. C. adjudged for 


a - - - —— 5 — 
— lboagen,e - orphan Bhs r ; p ' 
f - e 
Grew ah = 1 1 
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You are a bankrupt-/*rib, held actionable; for the word bankrupt in itſelf is not an adjective, aud 
the joining it with ikrub does not make it ſuch, but it ſhall be taken as if he had faid you are a ſkrub, 
and allo a bankrupt ; and judgment accordingly, Sty. 75. Hill. 23 Car. B. R. Wilſon v. Crow. 

So of tri:tor-inawve, becauie here are 2 nouns 3 otherwiſe if the words are 4 traiterous krave, there 
the words are not actionable, becauſe the adjective word has reference to the ſubſtantive; per Coke 
Ch. Ito which the whole court agreed clearly. 2 Bulſt 210. in caſe of Selby v. Carrier. 

| Theu art a barkruft-tnave, and a focky trave, and let theme that fland by Lear witne's, ard I will 
frove it. Adjudged for the plaintitt, Cro. E. 99. pl. 1. Trin. 30 Eliz. B. R. Inglebath v. 
Jones. ; of h 


S. P. Cm. Cg. If a man ſays to a merchant, thou art a bankruptly Bnave, no 


J. 325. fl. action lies; for this is but as much as to ſay, thou art a bankrupt- 
13. in caſe . : 

of Se by v. lite Enave, and is not actionable. Paſch. 5 Jac. B. between 
Carrier. AND PERKINS, per curiam. Contra Co. 4. 19. | 

ET QF", | : 

151. pl. 196. Paſch. 5 Jac. C. B. in caſe of Langley v. Colſon, the words were, thou art a bank. 
ruptly knave, and car ſ# nt be truſted in London for a groat, adjudged not actionable.— Sid. 103. pl. 
10. Hill. 14 & 15 Car. 2. B. R. in caſe of Booth v. Seele, the court admitted the words bankruptly 
knave to be aftionable.——Lev. go. Booth v. Leach, S. C. It was faid by Allen that the words 
(bankruptiy knave) had been aczudged actionable. 


See (B. b) C4. If one ſays to another, thou art a murderous quean, no action 

Fl. 2. 8. C. jjes for theſe words, becauſe the words are adjectively ſpoken. 
Hill. 11 Jac. B. R. PeTr's cast, adjudged.}] 

Thou art 4 [5. If one ſays to another, th, art a fleal-ſheep, and a fleal-calſ, 

Kab eule, and partner with a coiner, an action lies for the words fteal-ſheep 


adjudged ac- , . . f 
TS. 3 and ſteal-calf, though they are adjectively ſpoken ; for in ſenſe it 
Buift. 303- is as much as to fay thou art a ſtealer of ſheep, and a ſtealer 
_ R. Of calves. Mich. 5 Jac. B. between ASTON AND GOFFE per cu- 
Parret v. T1am. ] | 

Parzet. | 
So of ſbrep-tbief, it was argued that theſe words were well underſtood in the country where ſpoken, and 
| where they are laid to be ſpoken, viz. in Welitmoreland, and adjudged actionable. 2 Bulſt. 145. 

Mich. 11 Jac. Steeneman v. Ricnardion. 


® Cro. C. [6. If a man ſays of J. S. where is that long-locted, fhag-haired 
_ l 055 murdering rogue? and being aſked what perſon he intended thereby, 
adjudged ac- He anſavers the ſaid J. S. an action lies for theſe words, though 
cordivgly.— they are adjective words. Trin. 9 Car. B. R. between * Grtrn 


o. 326. pl. : a ; a 
J. Mick. 9. AND LixcoLx; this being moved in arreſt of judgment upon 


Car. B. R. ſuch a declaration, and ſtaid; but Mich. 9 Car. judgment was 


«djudged for given for the plaintiff per totam curiam, præter Bark, who ſeem- 


the plaintiff : : 
os, cur, ed e contra. Intratur Hill. 8 Car. Rot. 1252. But it was ſaid 


au. by ſferjeant Hendon, that it was adjudged in B. this term, that 
51. Paſch. an action lies for theſe words, thou art a murdering knawve, be- 


Car. | : 
1 R. in tween + WILSON AND MixsHawr, which Intratur Paſch. 8 Car. 


the caſe of B. Rot. 724. But there the words were further, and if it had 


Chappel v. | 
Coothouſe, not been for me, thou hadſt been hanged.) 


8. C. cited by Roll Ch. J. as adjudged actionable.—— Sce (H. b) pl. 14. S. C. 


F S. C. cited Cro. C. 318. pl. 11. as adjudged Hill, 7 Car. C. B. between Wilſon & Meaſon-. 


—S, P. cited by Henden as adjudged in C. B. Jo. 326. pl. 7. 


See (I. a) 7. If one ſays to another, hou art a coneg-catching cheating 


— x - - 25 thief, an action lies for theſe words; for this is as much as if he 


r:gue, a baſe had ſaid thou art a thief, and a coney-catcher, and cheater. Hill. 


rogue, a, 9 Car. B. R. between Bepurap AND Szrrn, adjudged ; this 


REES roguty 11 being 
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being moved in arreſt of judgment. Intratur Trin. 9 Car. B. R. « cony- 
Rot 1248. ] N catching 
od ; T ; rorues and 

a cut-furſe rogue. Judgment quod querens nil capiat per brey?, Palm. 10 Mich, 17 Jac. B. R. 
Trevlllian v. Betty. —— Cro. j. 536. pl. 1. Betts v. Irevanian, 8. C. It was argued that the firſt 
words (he is a rogue) are but words of ſpleen, and the ſubiequent words rely upon the word (rogue,) 
and are but addicions and adj-&tives to that word; adjudged not attionable. —2 Roll. Rep. gt. 
Brett v. Trevillian, S. C. but ſeems not very clear. 

Cheating #nave, ſpoken or a lime-burner, or of any man of any trade or profeſſion, in reference to 
his trade, is actionablæ; aimitted, Lev. 115. Mich, 15 Car. 2. B. R. in Caſe of Terry v. Hooper. 
- Raym. 87. S. P. by Windham and Twittea J. in S. C. 


8. If one ſays to another, thou art a falſe, forfavorn <vhire- Then art a 


thief, an action bes for theſe words. Mich. 14 Car. B. R. be- % 44 
tween Cox ANF * BRAMPTON, adjudged in a writ of error upon + pg. 48. 
a judgment in Lubi.ow, and the firſt judgment athrmed accord 
ingly. Intratur Trin. 14 Car. Rot. 1494. 7 
i worn t hi- 

judgment was arreſted upon the pleadings, ſo that whether the action lay or not is not ee 
Brownl. 6 Hill. 1 Jad. Smiles v. Belt. — -S. C. cited by the name of Small v. Bell, Hob. 126. in 
pl. 156. | ; | 

Thou art 4 r:zin-ſecrn lad, adjudged actionable. Hob. 126. pl. 156. Trin. 14 Jac. Slater v. 
Frank.. 


9. G. is a couzening &nave, and fo 1 have proved him before my And by 
lord mayor, for ſelling me a ſaphire for a diamond, the action does Manwood, 
not lie. Hutt. 13. cites 26 Eliz. in the exchequer, Gittings v. x "56 
Redſerve. ; a ccurening 
knawve, and haſt couzened me of $001. no action lies, which the court agreed, Ibid. 

He is a cozening knave ; for he had me to Covent) y, and there chend me of 40 5. adjudged actionable; 
but the judgment was reverted in the exchequer-chamber. 3 Le. 171. pl. 222. Mich. 29 Eliz. B. R. 
Middlemorr's caſe, S. P. cited Arg. Hutt. 52. as adjudged in cate of Middiemore v. Warlow. 
-S. C. cited by Wray Ch. J. by the name of Warker v. Middlemore, Cro. E. 95. pl. 7. and 
ſaid that judgment was given for the plaintiff in B. R. and that a writ of error was then pending thereof 
in the exchequer- chamber, but never was moved; for if it had, they would not have given judgment. 
And the reporter ſays, nota, Trin. 30. that judgment was reverſed in the exchequer-chamber. 
S. P. accoraingly, Mo. 261. pl. 410. Paſch. 30 Eliz, Georges caſe. ——Cro. E. 95. pl. 7. George's 
caſe, S. C. accordingly. Hurt. 14. George v. Whitlock, S. C. accordingly. S. P. ad- 
judged not actionable, and judgment affirmed in the exchequer chamber, and it is ſaid that our lau 
takes xo notice what a coxerer im. Hutt. 14. Hill. 30 Eliz. B. R. Walcot v. Hind. | 

He was ſuitor to a widow in S. and cozencd ber of ber meney, in procuring faſſe witneſſes to coxen berg 
adjudged not actionable. Ow. 47. Trin. 30 Eliz. Gilbert's cate, 

He is a wery bad frſlaav; for le made F. S. drunk in the night, and c:uzencd bin F 100 marks ; 
not actionable. Goldſb. 125. pl. 12. Hill. 43 Eliz. Somerſtaile's cate. 

Thou art an arrant krawve; for thou haſt ceurzered all Comentry, ſpoke of a merchant, and cited by 
Williams J. Pulſt. 173. to have been adjudged not actionable, 

And in the principal caſe there the words were, be bath ctugened the carl FH. of os winch as be 
{innuendo the plaintiff) is 2vortb, nut actionable, though the plaintiff was high ſheriff of the county, 
and a juſtice of peace. Bulſt. 172. Trin. 9 jac. Tut v. Kerton. 

Yeu are a couzening knave, and did couzen me of 1200. at one time, ard that quas in making an 
account in the year 1648, being ſpoke by defendant who had been carta in trade with the plaintiff, 
edjudged actionable; and ſo by Roll Ch. J. it would, had the copartnerſhip continued. Sty. 388. 
Mich. 1653. Townſend v. Barker. 

Hur maſter is a couzening cheating knave, and a rogue t. booty, and crunoned and cheated all the parifhy 
(innuendo the parith of W.) and all perſens be deals quith, not actionable, and judgment flazed. 
Show. 181. Mich. 2 W. & M. Tamlin v. Hamlin. 

He is a couzening knave, and lives by corihtenage, adjudged not aftionable, though ſpoke of a knight, 
and one of the gentlemen of his majeſty's privy-chamber. Codb. 284. pl. 407. Mich. 15 Jac. 
B. R. Sir Wm. Bronker's caſe.——Cro. J. 427. pl. 1. Sir Wm. Brunkard v. Segar, S. C. 
Mountague held that the quality of the perſon ought to be confidered ; but the other juſtices doubtea, 
and willed that precedents be ſearched. S. C. cited per cur. Cro. J. 619. (bis) Mich. 18 Jac. 
B. R. in pl. 9. that ſuch words were not actionable. 


10. Rebellious and traitereus knave. It was infilted that rebel- Tze 
ANTEC, WAS 


lious may be upon a proclamation of rebellion out of Chancery, held ien 
or 
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able, and fo or other courts, and when rebellious and traiterous are coupled 
— r, th f the ſame ſenſ, jon li 
together, they are o e ſame ſenſe. But per cur. action lies 


— t 2 
CO. not for the words (rebellious knave,) but (traiterous) being joined 


ons pl. = with it, action lies; “ and the plaintiff had judgment, Cro. E, 
EY 171. pl. 14. Hill. 32 Eliz. B. R. Ward v. Thorne. 


15 Car. 2. 
B. R. Booth v. Seele. — Lev. 90. Booth v. Leach, S. C. traitorly rogue, the court ſeemed that 


the words are actionable.— eb. 439. pl. 28. S. C. adjornatur, Ibid. 409. pl. 77. Judgment for 
the plaintiff, niſ, &c. 


7 arta 11. Adjective words are actionable, when the adjeFive preſuncs 
thieving an act committed, and alſo when it ſcandaliges one in his office, cr 


held ation function, or in the trade by evhich he acquires his living; as if A. 


able, becauſe ſays that B. is a perjured knave, there muſt be an act done, or 
at imphes an \therwiſe he cannot be perjured ; ſo if he ſays of an officer or 


act done; g 4 p 4 
and ſo for judge that he is a corrupt officer or zudge, action lies for both cauſes; 


= words, as, firſt, becauſe it implies an act done; and 2dly, it is flan- 
— derous to him in reſpect of his office; per cur. 4 Rep. 19. a, 
Tag uc, and Mich. 44 & 45 Eliz. B. R. In pl. 15. = 

T could bang | 

thees Sid. 373. pl. 13. Trin. 20 Car. 2. B. R. Collier v. Burrel. 2 Keb. 377. pl. 36. Col- 
Hier v. Bourn, S. C. accordingly. The court were of opinion that the words, (buggering rogu:) 
were actionable. All. 61. Paſch. 24 Car. B. R. Chapple v. Goodhouſe; ſed adjornatur. 
Per; juftices, thieving rogue, imports an act, but, thieviſh rogue, only an inclination, and therefor: 
inclined that calling the plaintift, thieving rogue, &c. was actionable; but Charleton e contra, 
Freem. Rep. 279. Paſch. 1681. C. B. Dorrel v. Grove, 


5 -_ J- 12. But where it dies not imply an act done, but an inclination 
_— only to an act, which does not ſcandalize the party in the duty 


» Paſch. : « » : 
= S. P. of any office or function, or in his trade, there an action does 


= + — 4 not lie; as by ſaying that he is a /editious or * thieviſh knave, which 
edo not import any act done, but an intent or inclination only to 


- Hildre- 
A it, which is not puniſhable by the common law. 4 Rep. 19. b. 


8. P. Arg. 1 1 pl b 5 7 5 

£3 to bare Mich. 44 & 45 Eliz. B. R. per cur. in pl. 51. 

been adjudged. 2 Bulſt. 138.—8. P. by Jones J. Lat. 47. Adams's caſe.——S, P. per cur. Sid. 
373. Trin. 20 Car. 2. B. R. in pl. 3.—— But to ſay, thou art a thiewifh pirate, is actionable; per 


Jones J. Lat. 47- 
9 W. 3. C. B. in caſe of Otborn v. Poole. 


Cro. J. 12. 13. Words ſpoken of a church-warden were, viz, thou b per- 
n . juredly preſented me at the viſitation. Williams and Yelverton 


adjud fi 
— — held, that becauſe the words were adjeCtively ſpoke, and like- 


| ant per tot. wiſe not ſhewing what thing he preſented, ſo as it might appear 


den becauſe to the court to be within his charge, and preſentable by him, the 


it did not ETD - : a : 
| appear that action did not lie; but Fenner ſaid nothing, & adjornatur. Cro. 


he was J. 80. pl. 3. Mich. 3 Jac. B. R. Stile v. Heath. 


ſworn, nor 
what he ſwore, ſo as he might commit perjury; nor that it was in any judicial proceeding. Cro. J. 


120. pl. 1. Trin. 4 Jac. B. R. Sill v. Heath, Yelv. 72. S. C. per Fenner, Velverton,. aud 
Williams, abſente Popham. . 

14. Thou haſt thieviſhly taken my money out of my purſe. Not 

actionable. Yelv. 72. Arg. | 

15. Thou haſt dealt traitorouſly with J. S. is not actionable. Arg. 

But Yelverton J. made it a quzre, if the words were, thou buſt 

dealt traitorouſly with the king. Yelv. 72. Mich. 3 Jac. — 

16. Thou art a roguiſb knave and a thief. Per cur. though this 

is ſpoke in the adjective ſenſe, yet the word (thicf) here is a dil- 


tinct 


Same difference taken and agreed per tot. cut. Ld. Raym. Rep. 236. Tin. 


Actions [for Words. ] * 49 


ſtinck word by itſelf, and ſcandalous. And judgment for the 
plaintiff. 2 Bulſt. 134. Mich. 11 Jac. Baily v. Maynard. 

17. Thou art N.'s hackney, (innuendo) thou art a thieviſh whore 
and a pocky whore, aud I will. prove thee a pocky whore. Adjudged 
not actionable, becauſe ſpoken adjectively. 2 Roll. Rep. 71. 

Hill. 16 Jac. B. R. Gulford's caſe. | 5 

* 18. Action lies for ſaying of a merchant, he is a rolen mer- 6,, C. 
chant, it being all one as the calling him a bankrupt. Agreed per 317. pl. 14. 
tot. cur. Jo. 321. pl. 5. Trin. 9 Car. B. R. in cafe of Leycroft 
v. Dunkin. 

109. Thou art a perjured prieſt, Adjudged aCtionable ; for the 
words muſt mean that he was guilty of perjury, for which he 
might be indicted. Sty. 6 Hill. 21 Car. Hogg v. Vaughan. 

20. Thou art a baſtard-bearing whore, and hadſt two baſtards by a 
butcher ; and I will prove it. It was objected that the words were 
ſpoken of a feme covert, who cannot have a baſtard. At another 
time Roll Ch. J. agreed, that if ſhe were married at the time of 
the words ſpoken, ſhe could not have a baſtard, but aſked why 
they ſhould not be actionable ; for the words purport that ſhe was 
not married when ſhe had the baſtards, and the jury have found 
for the plaintiff, and judgment for her niſi. Sty. 424, 425. 
Mich. 1654. Stevens v. Aſk. | 

21. You are a thieving rogue, and get your living by filching and Tha boaſt ne 

caling. It was moved that the words imply only an inclination, 2 n 
Sed non allocatur; for they imply a habit and a trade of thieving. — 
And judgment for the plaintiff. 2 Keb. 440. pl. 94. Mich. 20 c ie, and 
Car. 2. B. R. Hunt v. Merry- church. | cl eating; 


| | per cur. not 
actionable, becauſe he did not aver that he was of any trade, or that he had any thing. 12 Mod. 
307. Mich. 11 W. 3. Bromfield v. Snoke, 


(K. a.) Interrogative Words. See (I. a) 
| pl. 6. 


* JF one ſays to another, 4vhen 4vilt thou bring home the g flolen Mo. as. 
ſheep which thou floleſt from F. S.“ an action lies for theſe pl. 573+ 

words, Mich. 37 & 38 Eliz. B. R. between HuxT AND TRHIA- <a 

BLETHORP adjudged.) 8 | 3 


— _ }{ aye 


you brought home the 40 I. you ſtole? Adjudged for the plaintiff, and affirmed in a writ of error. Cro. 
J. 508. pl. 5. Paſch. 18 ſac. B. R. May v. Gybbons.——2 Roll. Rep. 165. Mayott v. Gibbons, 
S1 C. adjudged for the plaintiff.—— Palm. 66. Gibbon v. Magot, S. C. | 


2. Where is that bankrupt knave ? where is that pillory knave? (in- 
nuendo the plaintiff) and averred he was a merchant. Adjudged 
actionable. Cro. E. 26. pl. 7. Paſch. 26 Eliz. C. B. Grittith v. 
Moriſon. 

3. What art thou? a bankrupt, and waſt a bankrupt, The court 
held that the anſwer to the interrogation is a direct affirmative, 
but they would adviſe, &c. Cro. E. 273. pl. 1. Paſch. 35 Eliz. 
B. R. Jordan v. Lyſter. | | 


Vile & - K K 4. Did 
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4. Did ven not bear that C. is guilty of treaſon? Wc. Reſolved that 


this is tantamount to a ſcandalous publication. 12 Rep. 134. 
Mich. 10 Jac. in the earl of Northampton's caſe. | 
58. Hath that baſtard B. N. cauſed you to be arreſled ? is that all 
the ſpigbi that baftard can do you ? Reſolved that theſe words are 
ſpoken aftirmanively, and not by way of interrogation ; and hay- 
ing loſt his marriage by reaſon thereof, a judgment given in C. B. 
for the plaintiff was aflirgmed. Cro. J. 422. pl. 3. Paſch. 15 Jac. 
B. R. Nelton v. Staff. | 
6. Did n yr eu. 401. ? Per Dodderidge J. theſe words are not 
actionable; for this is nothing more than an interrogation. 2 Roll, 
Rep. 166. Trin. 18 Jac. B. R. in caſe of Mayott v. Gibbons. 
7. Haſt thou been at Lendon to manage the money thou floleſt from 
me? Barkley and Jones (the other juſtices being abſent) held 
L 430 J] the words actionable; for the firſt words are the words of inter- 
rogation, and the ſubſequent words, viz. the money thou ſtoleſt from 
me, is a poſitive affirmation. Mar. 58. pl. 90. Mich. 15 Car. Anon. 


8. You are ns thief? Theſe words, with an averment that 


they imply an affirmative, will bear an action. Per Barkley J. 
Mar. 8. Paſch. 15 Car. in pl. 18. | 

9. B. thou rogue, wilt thou murder my fiſter, as thou did? thy 
rie (innuendo A. then dead.) Adjudged actionable; for the 
ſcandal is the greater if the be not dead; and being ficta & falſa, 
they ſhall be intended ſcandaloſa. Keb. 359. pl. 52. Mich. 14 
Car. 2. B. R. Brown v. Charlton. 2 


(L. a) Words in the Preter Tenſe. 
$tx. 22, 23. . \ bo a man ſays of J. S. a juſtice of peace, J. S. was a de- 
„ 23 þ 


auched man, and * was not fit to be a juſtice of peace, no ac- 
Car. A Co . . "i p : 2 ; FR, 4 1 

tion lies for theſe words; becauſe it might be that he was ſuch a 
held it not debauched perſon in time paſt, and was not then worthy to be a 
actionable ; juſtice of peace. Paſch. 1650. B. R. between HamoxD Ax 


but Bacon ]. F 3 . -» 3 
contra. Cu- KINCSXII.L, adjudged per curiam 1n arreſt of judgment, intra- 
ria adviſare tur. Hill. 22 Car. Rot. "28.1 
vult. 
Sty. 210. Paſch. 1649. S. C. ludgment quod querens nil capiat per billam. 

* The word in Sty. 22. & 21C. is fi: not fit, &c.) S. C. cited Lev. 52. as adjudged not 


actionable, and there the words ae, be is deu id nan, and unfit to be a jaſtice. 


Noy 187. C2. If one ſays to another, thou art a baſe fellow, and Haft the 
- 17 hg: French pox, no action lies; for peradventure he had the pox, but 
Cu Fatt 4 . - x K * 7 . 
the Frexch is now cured of it, and fo no one will avoid his company. Paſch. 

1 6 Jac. between ALLEN AND SMITH adjudged. ] 

onable. An : | : 

Coke Ch. J. took this d ifferene of ſuch a ſlander de tempore prætetito, a0 · ben it tzuches the mind, and when 
It ten let rhe body. If it be a ſcandal to the mind and the attetions, as perjury, felony, & Go there 
the mind that remains is flandered; but if it be of an accidental infirmity or diſeaie of the body, 2 
otherwiſe; for nine now will forbear his company, though he had the plague in times paſt, — -- 4 5. 
held not actionable. Ail, 31. Mich. 23 Car. B. R. in caſe of Dutton v. Eaton. See (V. a) 


pl. 24. S. C. 


3. T will prove that Z. had been a bankrupt, and had agreed aut 
his creditors for a noble in the pound. Theſe words are actionable, 
being ſpoken of a merchant. D. 72. marg. pl. 6. cites it as ad- 
judged Hiil. 3 Jac. B. R. Rot. 855. Edmonds v. Whetſtone: 
| 11 | 4. Thau 
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4. Thou ⁊ubaſt perjured, and haſt much to anſwer for before God. 


It was objected that it is in the time paſt, and is extenuated by 
the ſubſequent words, - quaſi diceret, although not aufwerable be- 
fore men, yet [he was] before God; ſed non allocatur. And 
adjudged for the plaintiff. Cro. C. 199. pl. 12. Trin. 6 Car. 


B. R. Smart v. Eaſdale. | 

5. Thou cameſt a broken merchant from Hamburgh, (innuendo at Je. 321: pl. 
his return from Hamburgh into England) and that 1 vill juſtify. .. 3 and 
It was objected that the plaintiff having ſhewn in his count that he . 
came over about eight years ſince, he might become a rich per- the plantiff 
ſon and cf good credit ſincg that time, and fo no action; and of 5 3 
that opinion was Richardſon Ch. J. for that flander ought not of the words, 
to be taken by intendment; but the plaintiff having charged that judsment 
the words were ſpoken maliciouſly and to impair him in his cre- en by 


* 3 42 q 
2 PIIrIces for 


5 — „ e ry ED * „ ! 7 ? 12 13 11 * 1 1* » — 2 b 42 C* C5 - [ * _ 2 - * y 122 .* 5F* 
dit, it was adjudged by tlie other three juſtices for the plaintiff. the plaintiff, 
a * 3 hs FIR * TY) „ „ e TERS Y o90 
Cro. Ci 317. pl. 14 Tin. 9 Car. XX. Ley CYOIC \ + Dunker. Nichagalon 
* - - —— 7, ener nm 


Hutt. 12 5. in caſe of Dawe v. Pelmer, cites Dunkin ve Leycroft 8. C. as adjudged and ainrmed in 


the exchequer chamber. 
4311 
The words 
are actlon- 
able; for if 
ihe did for- 


6. Caſe by huſband and wife, for ſaving of her, viz. he is a 
flrumpet and a bazud, and kept a bawvdy-houfe ; 1t was moved in 
arreſt of judgment that the laſt words only are actionable, and 
thoſe are of the time paſt, and ſo may be intended that ſhe kept = y Keep a 
a bawdy-houſe before the general pardon; but per cur. the . 


ſcandal remains, and it ſhall not be fo intended, unleſs it appears is vill pu- 
plainly to be ſo fpoken and intended. 2 Lev. 233. Mich. 30 Car, nifhable for 
2. B. R. Newton v. Maſters. "I 8 
| pl. 312. (bis) Mich. 1678. Anon. feems to be S. C. 


(M. a) Conditional Words. 


[I. IF a man ſays, if J. S. might have his auill, he would Rill the Cro. J. 407. 
. 4 5 pl. As Sir 


king, an action upon the caſe lies for theſe words, though omen 
he refers it to the will of J. S. for it is a great offence to have ſuch fam v. Man 
a will, My Report, 14 Jac. between Sir J. Sydnam and Mayo. ] 5. C. andthe 

whue Court 
———]b'd. 408. in a note at the end it is ſaid that error was brought, 


held the words actionable. 
Hob. 180. pl. 217. Sydenham v. May S. C. 


and the judgment was armed Mich. 16 fac. 
lays that Pauſch. 16 Jac. the couit inclined that the words were actionable. S. C. 3 Buiſt. 250, 
adjudged that the words are actionable. Roli. Rep. 417. pl. 20. S. C. adjudged for the plaintiff. 
dee (O. a) pl. 1. and tit, Trial (K. g. 2) pl. 15. 


N. a) Digſunctive Words: 


LI. IF A. fays of B. to C. the brother of B., Sirrab, thy brother Oro. C. 

B. was whipt about Taunton Caſtle, for fealing of ſheep, $2 Po 25 
or elſe wwas burnt in the hand or ſhoulder, whereas he never did any Bill, S. C. 
ſuch felonv, B. ſhall have action for theſe words; for though «9u9zed for 
peradventure if he had ſaid that he was whipt about 7 aunton- pac 


Caftle for ſtealing of ſheep, or elſe was burnt in the hand, with- jo. 30%. pl. 
K k 2 out 218. Co 


gens. 


F- 4 I 4:26 N * . 4. K - 
win TOO ee NEE k be 4 1 ; 
2 * n * 5 Nn r af W F008 * * 
J 15 2 n 


431 Actions [for Words. ] 


adjudged ac- Out more, it ſhould be intended that he meant that he was burnt 
cordivgly.— in the hand for ſtealing of ſheep, and fo the action ſhould lie; 
yet when he adds the laſt words, or ſhoulder, this makes the 
words uncertain; for he could not be burnt in the ſhoulder for 
ſealing of theep, and then to ſay a man ſtole ſheep, or was 
burnt in the ſhoulder, this implies no certainty ; for to ſay that he 
ſpoke ſome words that will bear an action, or other words that 
will bear an action, an action does not lie. Mich. 8 Car. B. R. 
between CnvRLY AND HII L, adjudged in arreſt of judgment 
againſt the plaintiff, I myſelf being de concilio querentis. Intra- 
tur Trin. 8 Rot.] | | 5 
See (P. ) 2. But after he brought a new action, for ſaying that he va; 
1 =o ohipt abort Taunton Caitle for fealing ſbecp, and Mich. ꝙ Car. 
S. P. does adjudged in B. R. that the action lies, this being moved in arreſt 
not appear of judgment. ] | 
either in 
Cro. C. 283. or Jo. 308. S. C. 
3. Thou haſt flole my mare, or vas conſenting to it. It was held 
by Fenner and Clench that no action lies; for he may conſent 
| tacendo and yet be faultleſs. Noy 172. Anon. | 
[432 ] 4. She had a child, and either ſbe or ſomebody elſe made it away, 
Adjudged not actionable by 3 juſtices, cont.a Bridgman Ch. J. 
Cart. 55. Hill. 17 & 18 Car. 2. C. B. Falkner v. Cooper. 


5- J. S. is killed, and one ſays A. or B. killed 7. S. A. may 


bring an action, and ſo may B. and there muſt be an averment 
that neither did it, per Bridgman Ch. J. Cart. 56. Hill. 17 & 
18 Car. 2. C. B. in caſe of Falkner v. Cooper. | 


(O. a) For what Words it lies, in Reſpect of the 
Uncertainty of the' Time. In futuro., 


See M. a) [I. JF one ſays of another, if he might have his will he would 
e. 2 dio ſuch a thing, which is a matter acticnable, action lies, 
though they are ſpoke in futuro, becauſe they prevent occaſionem 
ruinæ. My Reports, 14 Jac. Sir J. S VDN u AND Mayo ad- 
judged, and fo it was reſolved per tot. curiam, Paſch. 16 Jac. 
m 4 writ of error upon this in the exchequer chamber.] | 
4 P. N. 72. 2. So if a man fays of a merchant, that he vill he a bankrupt 
Mb 6 K. avithin 2 dans, an action lies, though the words are ſpoken in 
6. cites futuro. My Reports, 14 Jac.) 
Kempe's - | | 
caſe; and ſays he heard that judgment was given for the plaintiff. S. C. cited Velv. 160. in 
caſe of Staverton v. Reife, Mich. 7 Jac. by Williams j.—— . P. per cut. Arg. Roll. Rep, 427. 


pl. 20.— 8. C. cited by Haughton J. 3 Bulit. 262. 
J. S. d bea tan ut. Henden ſerjeant iaid, theſe words are not attionable; but if the words 


ae, J. S. Till be a taririupt within 3 days, it is otherwije. 2 Roll. Rep. 433. in caſe of Thompſon 


v. I nenges 


S. P. or if 3. So if a man ſays, that he avil] rob J. S. within 2. days, an 
— 5 - action lies. My Reports, 14 Jac. per Dod. 


Wait te re Fo S. 20 bin 2 dayt, action lies; per Dodderidge J. Roll. Rep. 427. in caſe of Sidnam 
v. Mayo.e—; Bulk. 2071. vy Doddetidge J. in S. C. 2ccordinply. | 
4. Ile 
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4. He all break ſhortly, is actionable z per Dodderidge and But to fay, 
5. 4 | | 1 will make 
Jones J. Lat. 114. Paſch. 2 Car. in Hill's caſe. _—_— 
not actionable; per Dodderidge and Jones J. Ibid. 

5. Thou art a forfavorn felloav, and wwe will prove thee ſo, and Judgment 
thou canſt take no benefit of the law. Adjudged not actionable, be- 1 


cauſe it is in the future tenſe. Sid. 48. pl. 9. Mich. 13 Car. 2. words were 
B. R. Daniel's calc. | | a. 
able, and eſ- 


peclally as they are here alleged to be ſpoken by baren and feme | meant by the word (we) in Sid.] Keb. 
124. pl. 36. S. C. by the name of Daniel v. Turpin. 


(P. a) For what Words it lies in Reſpect of the C 433 ] 
Uncertainty, Where there are not direct affirma- 


tive Words. [And what ſhall amount to an Af 


firmation. |] 


11.17 one ſays of another, I think in my conſcience, if he might See (M. a) 
have his will he would kill the king, or tuch ſcandalous 8 Wy 
matter, an action lies, though he does not ſay them preciſely, S. ©. 1 


but refers them to his conſcience, and to the will of another. Hob. 282. 


_ N bs a pl. 217. 
My Reports, 14 Jac. Sir J. SYDNAM axD Maro adjudged. Ant EF 27. 
ſo it was refolved per totam curiam at Serjeant's-Inn, in a writ Hurt in- 
of error. Paſch. 16 Jac. B. R. in the ſame cafe. \ ide ſame clined that 


caſe, Hob. Rep. 243.] they would 


bear an ac- 
tion. 


See tit. Trial (K. g. 2) pl. 15. S. C. and the notes there. 
2. If a man ſays of J. S. Je is in Warwick gad for flealing of Hob. 177. 

ä action lies for theſe words, becauſe 42 

a mare, and ether beaſts, no action hes for theſe words, ecauſe Trin. 14 
they do not directly affirm that he hath ſtole the cattle, as if he Jac. S. C. 


had ſaid he Hole them, and was in gasl for it ; but they only are *<cordingly, 
| per tot. cur. 


reported of his impriſonment, and of the ſuppoſed reaſon thereof. feriatim.— 


Hob. Rep. 239. between STEWARD AND BisHoP adjudged. ] Brownl. 16. 
8 f | S. Go ad- 

_ Judged accordingly.—-Noy 24. S. C. accordingly. — Hutt. 2. S. C. adjudged accordingly.—S. C. 
cited Palm. 68, 69. in caſe of Brown v. Audley, and the court agreed to it. S. C. cited by 
the name of Steward v. Butler. 2 Sid. 16. Lev. 82. in caſe of Crawford v. Middleton, cites 
S. C. and ſays the court queſtioned the cafe of Steward and Bithop, whether it be law or no. 

He vas in priſen in a gol for flealing P.'s beaſts. Adjudged tor the plaintiff; for by Fenner a man 
cannot be impritoned for ſtealing, if he did not teal. Goldib. 130. pl. 26. Hill. 43 Eliz. Parloir's 
caſe, Mo. 401. pl. 53t. Paſch. 37 El:z. Barler's cafe, S. C. ſays it was doubted if action lies, 
becauſe he did not ſay he had ſtole the beats. Mo. 866. pl. 1196. Anon. S. P. He was 
in N. gaol for a robbery commirted upon A. B. Adjudged. for the plaintiff. Cro. J. 247. pl. 6. 
Trin. $ Jac, B. R. Heynes v. Sprott. Bulſt. 40. Anon. feems to be S. C. but the court differing 
in opinion, ordered to ſearch for precedents. S. C. cited in caſe of Kamelſord v. Tuke. 2 Roll. 
Rep. 104. Thou haſt been in gaol for ſealing of a pan, is actionable. Cro. J. 154. pl. 3. Paſch. 
5 Jac. B. R. Showel v. Hamann. | | 

[3. If a man ſays of B. he vas talen fer ſtealing of twvo horſes, Thave ſerved 
and I have ſuſpeted him theſe 4 years, in an action upon the caſe 5 e 5 
: | - queen $ et- 
for theſe words, though B. avers that he has been at all times ber, for fleal- 
free from any ſuſpicion of felony, yet the action does not lie, becauſe ing * gods 
this is not any affirmative that he ſtole the horſes; for a true and dun, A 
good man may be ſuſpected and taken for ſtealing of horſes, as a man bee. Up- 
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on not zuilty may be 1 ed or indicted for the ſtealing of things, and yet 
na be free from the felony. Paſch. 16 Car. B. R. bet tween 


found tor 
the plaintiff, Cu; RSON AND W one adjudged oy curiam, in arreſt of judgment, 


it was ad. but quære 5 he had averred that he never was taken for the ſteal- 
aan ing of any horſes.] 
did not lie; for the defendant doth not ſay expreſsly that he had ſtolen the pack but as at he = 
ſerved him, &c. Mhich mas de, tacugh he did not ſteal them; fo it is only a charge by Implicat: 

* 


> THF 2a Ch - Fi- EN » Jy Sa f 1 
Cro. E. 228. Pi» Os Paſch. 3 iz. C. B. Atkinlon v. Atxinfon. 
” * 7 P E fo Zee 8 4 — ; A: o 5 — de » b4 : þ Goo 
Th * TU att ” 6, 6s e e 3 # © Arg. Pal: . CS. M:ch. 17 Jace — » WM Cite IS adjudged 


not actionable; to wnich the court agreed, 


= 


13. J 1 A, ſoy 5 of B. ths tt art a 67 /e root ty and a doagge 4 Age, 
and I bill mate thee an example and pre. edont for a perjured rogue, 
action hes "a theſ: words; for they are ailirmative, with an al, 
ſeveration. Paſch. 10 Car. B. R. between Daxiti Ax D Root 18, 
7 curiam adjudged, this being moved in arreſt of jud gment.] 


7 on 
2 bp 5. IH A. fav Sof B. Sie event ʃ,b the Spa 79 de cured of the French 


Hobſon v, x, an action lies; for none go to be cured of a diſeaſe which 
Hun, he has not; and therefore this is an Implied aſſirmative that the 


5. C or- had this diſeaſe; for this is ſtronger than to ſay the was laid for 
> the pox. Trin. 1650. between Hopso0x AND Juso adjudged 
S. O. Jer- per curiam, this being moved in arreſt of judgment. ] 


doubted; but judgment was given for the plaint ff. He fab beer in F."s tub, (innuendo the tub 
of one Fowler a ſurgeon, in which tub no perſon had been but thotz whica were lad of the pox) [ 
will net ſay of the pox, but be lay in the tub at the time that L.'s wife was laid of the pox. Acjueged 
not actionable. Goldſb. 1 35. pl. 34. Hiil. 43 Eliz. Bury v. Chappel. 


6. If a man ſays, I do accuſe F. S. , poiſoning his aunt, action 
upon the caſe lies; for this 1s an athrmative that he had poiſoned 


| his aunt. Trin. 29 Eliz. per Fenner. ] 
—— [7. So if one ſays to another, I wwill prove you have poiſened 
* my aunt, action 1005 the caſe lies; for W is a more vehement 
T =oil prove affirmative that he had poiſoned her, than to ſay that he had 


ebee a fer- poiſoned her. Trin. 39 Eliz. B. R. per Poph.] 


ured knave; | | 
— tot. cur. this is a vehement afirmative, and imports not only that perjury wa: committed, but 
that the defendant would openly traduce che plaintiff by it, in ſuch manner that it ſhould be openly 
proved. Velv. 160. Mich. 7 7 s- | Wh | Staverton v. Relfe. | 

I will prove that be bath fen my becks, is actionable; for they imply an affirmative, and are a3 
much as if he had ſaid that 4 had ffvien his books. NIar. 19. pl. 4. Paich. 15 Car. pl. 44. Anon 
8. Þ, Per cur. Arg. in caſe of Bury v. Wright. Yeiv. Paſch. 6 Jac. 

Ii krirg bim before à juſtice of peace; for I will prove that be hath flolen, &c. Per cur. though 

e fieſt words are not con able, the laſt are. Mar. 20. in pl. 44. Paſch. 15 Car. Anon. 

T will prove tbee a tt 75 ard a platter of tbie very; and I will prove it by thine aun ſun, er elſe 1 
il end bim to the devil. Reſolved not actionable, and ſo reveried a judgment in B. R. Cro. J. 


214. pl. 11. Mich. 6 Jac- B. R. Fran K Vs Allop. 
I doubr not to prove ut he bas ſpoken ticaſen. Agjudged actionable. Win. 123, 124. Hill. 22 
Jac. C. B. Hitcham v. Bro: &. Hutt. 75. 8. C. 'aich. 1 Car. Reſolved by ail that the plain- 


Ef ſhall have his judgment. | 
Fer 77 greuna A. B F cels 0 8 ie, ard if IJ could ſd Fs S. I] ds nst doubt but oithin 2 days 49 


67 f 5 Fr ſuſe 172 of fet: 5 zudecd the ſirit words not actiona able; but for the laſt words 

acti » lics be aut e lor Sf pic on of fewny he ſhall be impiiſoned, and his 1 lite drawn in qucttion. 
, : N » 3 

4 Reo. 15 » b Pls 5 paſch. 27 E! Z E. Hext Vs * "Ec mans. 


I Lave indicted B. of per jury, and I douvt net but to prove him a ferjured ferſon to all intents ard. 
Jucgment was arreſted; for otherwiſe no man can project ite perjury, nor inquire for ci- 


F 
dence to prove it, wittout danger of an action. Sid. 220. pl. 7. Mich. 16 Car. 2. B. R. Bull v. 
May.—— Keb. 797. pl. 63. S. C. the parties agreed to begin de novo, and d'ſcontinue by conſents 


I w Mi arreſt F. F. for fe: zuy, ad after frove Mr : Sal acc. Cited as adjudged that action 
lies. Mo. 428. in pl. 597 
: [8. 80 
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[8. So if one ſays of another, I vill call him in que/lizn for See (E. b.) ' 
poiſening his own aunt ; and { make no queſtion but to prove he hath 20 - _ 
paiſened his aunt, action upon the caſe lies; for this is a direct 8 4s 
aflirmative that he hath poiſoned his aunt, and more vehement S. C. ad- 


than the other before, inaſmuch as he ſays, I make no queſtion J4%e4 for 
þ -ove it. Trin Eliz. B. N betwe WE the plaintiff; 
ut ro P! OVC l . 111 . 39 * . | . Cc WCCII BB AND for his credit 
PooRE adjudged, ] 1 

22 a ed, though 

he never did any ſuch fact. Noy. 63. S. C. adjudged accordingly. 


[9. If A. ſays of B. he was abhipt about Taunton-Caſtle for 
zaling of ſheep, though this is not a direct afhrmative that he 
ſtole the theep, yet it is a direct allegation that he was whipt for 
ſtealing of ſheep, which is a great ſlander, Mich. 9 Car. B. R. 
between CHURLY Ap HILL adjudged, this being moved in 

arreſt of judgment.) 

C11. If A. fays to B. the wife of C. 2wherefore will your huſband 
hang F. S.? to which B. anſwers, for coming in the night, and 
breaking eur houſe, and flealing eur gods, J. S. ſhall have an action 
for theſe words againit B. and C. her huſband; for though the 
words are ſpoke by way of anfwer to a queſtion, yet this 1s a 
direct affirmative. Paſch. 11 Car. B. R. between Haywoop L 435 J 
AND NaYLER adjudged in a writ of error, and the judgment | 
given in B. athrmed accordingly. Intratur Hill. 11 Car, Rot. 

5270 5 | 

[II. If A. ſays of B. and C. ve vill have them fland upon the pit- 
lery, and have their ears for perjury, and ſubornation of perjury, 
action lies: for this is a direct affirmative that he was perjured, 
ard guilty of ſubornation of perjury. Trin. 15 Car. B. R. be- 
tween PELL AND JELLOw, and another action between PELL 
axnD CHAPMAN, adjudged in a writ of error, and the firſt judg- 
ment aſhrmed, Intratur Paſch. 15 Car. B. R. Rot. 162, 163. ] 

2. That thief A. hath ſwtelen azvay my goods, and delivered them to 
Bacon, An action was brought by Bacon for theſe words, but 
becauſe the words do not charge him with having any notice of 
the ſtealing, ſo that he is not touched as acceflory, he took no- 
thing by his writ. Dal. 41. pl. 21. 4 Eliz. Bacon's cafe. 

13. The defendant hearing that his father's barns were burnt, 
ſad I conn imagine who ſhould do it but the lord Sturton, this is 
actionable, Mo. 142. in pl. 283. Arg. cites 5 Eliz. Ld. Sturton 
v. Chafin. ! | 

14. H. is infected of the robbery and murder lately committed, and Pal. 41. pl. 
doth ſmell of the murder. The plaintiff having ſet forth that a T 
certain robbery and murder was latcly committed, he had judg- Td 104. 
ment after long deliberation and argument; and this was by pl. 41- but 
reaton of the word (infected,) contrary to the opinion of Catlyn. nf: —_— 
D. 317. b. pl. 8. Mich. 13 & 14 Eliz. Hawley v. Sidenham, opinion of 

y te Cuts 
——-D. 317. b. marg. cites Mich. 40 & 41 EU:. C. B. that Anderſon and Owen, in the argument 
of Grimfton's Caſe, held this caſe not to be law. S. C. cited Arg. Mo. 142. in pl. 283. by the 
name of Hawley v. Simbart. — S. C. cited by the reporter, D. 72. b. pl. 6. at the end of Nempe's 
Cale, as act ionable. S. C. cited Arg. 3 Bulſt. 249. in the cate of Leuk nor v. Godnam. 


S. C. cited Godb. 90. pl. 100. per Clench J. Mich. 28 & 29 Eliz. as actionable. . 
K K 4 cited 
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cited in the caſe of Meredith v. Bonell, Arg. Hutt. 58. 


Blofizld, cites S. C. as actionable. 
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Cart. 214. in caſe of Anniſ; v. 
S. P. cited and admitted per cur. Goldib. 138. p. 42, 


Hill. 43 Eliz. in Redfrein's caſe, where the words were, I wwas r:4bed, ard you <vas triuy thereto, 


end {oy part of my meney, adjudged for the plaintiff. 


S. C. cited 
by eriam 
«ccordingly. 


Cro. E. 234. 


in pl. 6. 


S. C 
accordingly. 


2722 might 


Lade iro wn 
your con 
Heep, and 
re? have 
Feen mine. 


Fleming and Yelverton held the words actionable, but Williams and Crooke contra. 


both caſes are actionable. 


S. C. cited 3 Bult. 249. 


18. Saying that the plaintiff cauſed the defendant to be arreſted 
with forged writs, is actionable; for the word (cauſed) extends 
as well to the forgery as to the arreſt, and ſo amounts to the 
ſlander of forgery. 4 Le. 181. pl. 279. Mich. 26 Eliz. C. B. 
Hungerford v. Watts. | 

10. Thou woſt coped up for forging of writs, adjudged not action- 
able. Cro. C. 208. pl. 2. Arg. in caſe of Halley v. Stanton, 
Cites 31 Eliz. Noel's cafe. | 


17. She ic as very a thief as any (or ſhe is a worſe thief than any) 
that ribbeth by the highway fide. Per cur. clearly, the words in 
Cro. E. 224. pl. 8. Paſch. 33 Eliz. 
B. R. Ratcliff (Lady) v. Shubley. 


18. You never thought awell of me ſince G. did fleal my lamb, ad- 
judged actionable, though objected that it was not a direct af- 
firmance that G. did ſteal it. Cro. E. 289. pl. 7. Mich. 34 & 
35 Eliz. B. R. Graves's caſe. | | 


No } udgment. 


Yelv. 144. Mich. 6 Jac. B. R. Thompſon v. Knott. 
I dealt nt ſe unkindly Ly yen woken you flole a ſack of corn, is actionable. 2 Mad. 58. Mich. 27 
Car. 2. C. B. Cooper v. Hawkwell. 
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Gold ſtb. 
186. pl. 
$27. 8. C. 


but varying fealer. 


a little in 
wards, 
though not 


19. Defendant faid, tho art a forfworn fellrw ; the plaintiff 


faid, . will you ſay that I am perjured ? the defendant ſaid, yes, if 


u will have it; adjudged not actionable. Cro. E. 297. pl. 6. 
Paſch. 35 Eliz. B. R. Levermore v. Martin. 

20. Muny an Foneſter man hath been hanged, and a robbery hath 
been committed, and I think he was at it, and I think he is an horſe- 
The court held this a great ſlander, unleſs the defendant 
thews good cauſe of his thinking; and judgment for the plaintiff, 


Cro. E. 348. pl. 20. Mich. 36 & 37 Eliz. B. R. Stich v, 


in the mean- Wiſdome. 


irg. adjudg - | 
ed for the plaintiff, 


4 Rep. 16. 


pl. 8. S. C. 


adjudged not 


act ĩonable; 


Ow. 18. Wifdome's caſe, S. C. adjudged for the plaintiff. 


21. Thou wert detected of perjury in the flar-chamber. It was 
held, on motion, not actionable, -for an honeſt man may be de- 
tected, but not convicted, and ſo no flanderz ſed adjornatur, 


and fays that Cro. E. 371. pl. 12. Hill. 37 Eliz. B. R. Weaver v. Cardan. 


every one 


who has a bil of perjury there againſt him, is deteted. ——S, C. cited 2 Roll. Rep. 142. and per 
curiam, detected of perjury is very uncertainz for a man may be arreſted for a crime, and yet not be 
guilty of it, — 8. C. cited Cro. C. 268. | F | 


22. He foruld have been hanged for a rape, but it coft him all the 
money in his purſe. Adjudged actionable. Cro. E. 589. pl. 26. 
Mich. 39 & 40 Eliz. B. R. Redfern v. Todd. 

23. Go fill; ſuit againſt W. (innuendo the plaintiff) for fteat- 
ing thy 2 bine, and hang him, or 1 will hang thee, Theſe words 

| | | import 
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port as much as if he had feloniouſly ſtole them, otherwiſe 
he could not hang him; and therefore it was adjudged by Fenner 
ond Yelverton (only in court) for the plaintiff. Cro. E. gog. 
pl. 9. Mich. 44 & 45 Eliz, B. R. Willymote v. Wetton. 
24. D. afted B. why the plaintiff did not cone is church. B. an- But if P. 


5 i . . 7 aſks 5 1 
fwered, it is ns marvel the comes not to church; for it is thought Pg _ 
»# : ' 8 


fbe is avith child, and 1 fear it 15 true, by which ſhe loſes her mar- robbery, and 
riace with the ſaid D. not actionable; for it does not appear that 4 N 
B. knew of any marriage to be between C. and D. nor Hat the f, . 
evords wvere ſpoke maliciouſly, and B. had no intention to ſlander C. 22 Was 
For the words aroſe upon the queition of D. and the anſwer does r y C. 
not impart any direct flander; for her honeſty was not in e 1 
queſtion, but her abſence from church, and he affirmed nothing an action 
preciſely, but only tells his thoughts and fears, which looks as will lie. 
5 þ ; a . Yelv. 113, 
if he rather wiſhed that there was no ſuch cauſe. Adjudged ,,, 5 
per curiam, præter Fenner. Yelv. 114. Mich. 5 Jac. B. R. arguend. 
Prinſby v. Balgy.“ | 
25. Bear witneſs, he hath ſtolen my, Wc. Adjudged not ac- Yelv. 126, 
tionable, it not being alleged expreſsly that he ſtole his cloth. Palch. 6 
Arg, Palm. 68. To which the court agreed. Cited as Trin. 2 B. R. 
7 , ury v. 
7 Jac. B. R. Birch v. Writts. . Wright, 
: | | S. C. not actionable. 


26. It would be proved by many vehement preſumptions, that the 
Plaintiff was a plotter and contriver of the death of one P. becauſe he 
evould nt fell him his land, is not actionable; for it aſſirms no- 
thing but uncertain preſumptions, whereas words of flander 
ought to be affirmative, Yelv. 153. Paſch. 7 Jac. B. R. Weblin- 

v. Mayer. 

27. Thou dof? lead a life in manner of a rogue. I doubt not but A. was 
to ſee thee hanged fer flriking Mr. Sydnam's man, who was mur- br 
dered. Theſe words are not actionable, for they are not poſitive p/ainriff 
for the murder of Mr. Sydnam's ſervant; he might be beaten by the e bin 


plaintift, and murdered by“ another: actions of flander do not lie "na 
upon interences. Jenk, 302. pl. 72 wdtute end of 
| pl. 597. ſays this was adjudged good cauſe of action. 
* 
[437] 


28. A. ſaid to B. my fheep avere felomouſly ſtole away. B. re- 
plies, I know who took them, it was FJ. S. (the plaintiff.) Crooke 
J. aſked if theſe words are not ſcandalous? Doderidge held 
them not actionable, becauſe nothing is ſaid of the felony. Crooke 
ind that this is a direct anſwer to the complaint of B. But 
Doderidge and Haughton held _— that ſuch words are not 
actionable, they being a ſcandal by inference only. 3 Bulſt. 83. 

Mich. 13 Jac. in apſe of Helly v. Hender, S. P. 
29. 1f thou hadft had thy right thou hadſt been hanged for breaking Plaintiff de- 


P's houſe, is actionable. Brownl. 3. Harris v. Adams. SOT os 
e na N 
arraigned of robbing the defendant before the juſtices of peace of N. and acquitted, and the defendant 
ſaid of him, if Mr. H. and one A. (juſtices of peace of the ſaid county of N.) had done juftice, R. 
(the plaintiff) bad been banged fer robbing me. "Theſe words are quaſi a preciſe affirmative that he was 
the party that robbed him; and adjudged for the plaintiff. Cro. E. 786. pl. 24. Mich. 42 & 43 
liz. C. B. Royal v. Peckham, — 3 Bulſt. 260, Arg. Cites Royal and Virtue's caſe as not action- 
able utcauſe conditional words. 
Thu 
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Thecs and thy Father bad been banged fer eoining of money, if you had bad eur deſert, [ng fore; 20. 
judged actionable, becauſe it is a condition which binds an ath:mation, Palm. 68. Mich. 17 — 


E. R. Dyxov 


Raym. 5r: 
S. C. adds, 
or he and 
F. ſevere for © 
ane 4e: . 

Kc. 
293+ pl. 16. 
S. C. ad- 

jornatur. 


— — 1 0 


n Vo Audley. 


30. 8. did fical a mare, er elſe G. is forſwirn; adjudged not 
actionablc, though the plaintiff 1 in his declaration averred that G. 
never {wore any Tack matter; for it is not a direct ſlander, and 
his life or name cannot be drawn in queſtion upon this matter, 
and ſo can be no loſs to him. Cro. J. 532. pl. 10. Paſch. 1 
at B. R. Sparham v. Pye. 

- NE ſure as you believe that God rules the wirld, and the ting 
Sg the kingdom, [© ſure did . ſteal ſuch goods, Win. 124. Ar g. 
cites it 2 s adjudged 1 in Whorewood's caſc. 

32. 1 & net know but F. S. is a bankrupt ; cited Sid. 434. pl. 
27. 28 adjudged actionable 5 Car. 

33. NIV I can prove him perjured, not actionable; for there 
is no atfirmitive that he was verjured, but a thing which is ar- 
bitrarv, and ſays not that he would do it; judgment for the de- 
fendaut. Hutt. 127. Hill. 11 Car. Davis's caſe. | 

34. O. ſays I am a perjured rogue ; he is a perjured rogue as well 
as J. It was moved that the words are not poſitive, but relative 

only to the detendant, and it 1s not averred that the defendant 
is a perjured rogue. But per cur. the words (as well as I) by 
which he confellcs himſelf to be a perjured rogue, ſupply the 

want of an averment z and judgment for tlie — Lev. 65. 


Paich. 14 Car. B. R. Orton v. Fuller. 


302. pl. 9. S. C. adjudged for the plaintiff, 


Keb. 7-5. 

pfl. 12. Do- 

lewright v. 

Barwell 

S. C. Iudg- 
ent for the 


plantiff. 
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35. You P. yu will lie with a cow again as you did; if you had 
your deſorts you deſerve ie be hanged ; is actionable, and a great 
ſcandal. Sid. 220. pl. 6. Dich. 16 Car. B. R. Poturite v. 
Barrel. | ; 

36. J. V. was quefticned fer Sealing a grey mare with a ſnip in 
ber. r and hue and cry zue ut cut after 2080s and he durft nt fhew 
bis Jace herenbou?s , Rol] Ch. J. held the words actionable, but 
Nichols T. doubted; and Aſk J. ſaid nothing. Sty. 159. Mich. 
1649. Gray v. Walye. 

. Caſe for charging him with felony, and accuſing him be- 
fore a NE of peace thus, he came to my door and ſet a piſtol to 
my orcaf? and demanded mincy of me, and 1 for ſafeguard of my life, 
gave Mn: a lat money he de Hired. Per Roll Ch. J. if the words 
ſound to charge him with felony hs action will he, and we 
cannot conceive otherwiſe but that he would have robbed the 
party; 2 others agreed with Roll, but Jerman differed. Judg- 
ment for the plai: tiff, niſi, &c. . Sty. 350. Mich. 1652, Neve 
v. Croſs. 

38. Held it nt fit this girl ſpauld live with her aunt, fbe keeping 
a bawdz-houſe, No judgment was given, becauſe the defendant 
offered to bring the monies given in damages, viz. 1001. into 
court, and ſo to go to a new trial. 2 Sid. 15. 33. Mich. 1657. 
Hobſon v. Blackwell. . 

39. I ku;Ww 


„ 
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39. I Tub 20 Jam, and [ know het Sell 15 ; 1 never bug 2 $91 
gered a mare ; adjudged for the pizntitt; for this by implication 1 
is a charge of buggery upon the plaintiff, which the ſtanders-by or elle thers 
well underſtood to be ſo. 2 Lev. 150. Mich. 27 Car. 2. B. R. might befly 


ways to de- 
| farne any 
3 Keb. 546. pl. 46. S. C. athudged for the plaintiff, 


Snell v. Webbling. 
man and evade an action. 


40. You. may ⁊vell ſpend money of laws, for you can coin money 8. C cited 2 
ent of halfpence and farthings ; this was held to import an act 5 2 
done, becauſe by a bare power he could never be able to ſpend 4 Ann. and 
money at law, cited 2 Salk. 697. in pl. 16. by Powell J. as Holt Ch. J. 
Trin, 12 W. 3. C. B. Horne v. Powell 8 


. . . q 1 * — . 
point with the principal caſe thereof, Speed v. Parry. 
- | 77 N gen, Free was R_ 7 R 
You are a raſcal and a willain, yiu have forgot ſince you lived in Black Bull Yard, ex- you could pro- 
— * o s jo. . 7 4 : -_ 225 } — . 41 ” * 1 7 
cure broad money for gd, and clip 1: ⁊uhen ye Pad % gene, an ! then ths [Fears ccd go. Per cur. 
chere the matter imputed is confined to a particular place, as here {you could in ſuch a place) they 
1 21 - act 189 , +! 4 ri, thay 7 *h a 1 — 7 211 "| 28 „ and 9 2 1 
1m Y all ac GONCL tor 110 r ve &.4 + C22 © dme 12 «it r Aces 5 $43 10 ac Onable. 


muſt be unceritood tr: 
2 Salk. 697. pl. . Trin. 4 Ann. B. R. Speed v. Perry. 2 Ld. Raym. 1186. 8. C. the 
! 


ourt all along inclined for the plaintifl, but took time to conſider, and afterwards gave judgment for 


im. 


41. Nu are à great regue and raſcal, as great a rogue as your 
maſter, who is a rogue, for that your maſier and dame ſole riggs 
and quilts; the plaintiff made proper averments, and the words 
held actionable z and judgment ior the plaintiff, . Comyn's Rep. 
267. Mich. 4 Geo. 1. C. B. Apton v. Pinfold. 

42. I will have bim tranſported fer periury and forgery. Special 
damages were found, and judgment given for the plaintiff in C. B. 
and that judgment (the Ch. J. being abſent) athrmed in B. R. 


0 


2 Barnard. Rep. in B. R. 101. Hill. 5 Geo. 2. Floyd v. Jones. 


(Q. a) For what Wonks it lies. In what Caſes 


where there is but an Intention only. 


17. I F one man ſays to another, that he /acrificed en gave one of his See (H. a) 
| children to the devil, to the intent to bewwitch the mother of the E. 8 = 
ſpeaker, though here was only an intent to do ill, and no act of «© the oa 
witchery done, yet becauſe there is an ill act, ſeilicet, the facri- part of the 


1 2 — 2 EDS... * — — 5 words and 
eing 2 glving 7 < IC In . 
g and the giving of an infant, joined with an ill intention of ems de be 


witchery, action upon the caſe lics; for invocation or conference S. C. Poph. 
with ſpirits is punithable by the ſtatute of 1 Jac. Paſch. 15 Jac. 128. Anon. 
B. R. between Lock axp Lock, adjudged, this matter being 
moved in arreſt of judgment.} 

2. If one ſays of another, that Je lay in wait at Shooter Hill [4391 


to rob him, action upon the cafe lies, becauſe there is an ill act He {ay oof 
TOA in e 


done, ſcilicet, the lying in wait. Paſch. 15 Jac. B. R. in Lock highway, 
AND Lock's cask, agreed per Mount. & Hought. ] intending to 

| murder me. 
Viray held theſe. words actionable. Cro. E. 6. Trin. 24 Eliz. C. B. in pl. 1. Cro. |. 
= S. P. cited as in Stroughton's caſe. Godb. 43. in pl. 51. cites S. P. as in Ramſey's 
C2 Cs 7 
 * Thou art a hnawe, ond gad laid in wvait to kill me, and thou beft hired ene IV. to Lill me. Coke 
Ch. J. and Houghton held theſe words not aQionable, becanſe here was only an intention to do it, 
but no act laid te be done, and a bate intent is not punſhable by the law; and ruled quod querens 

gl 


1 


Re. * * s 28 * * = 
n As tin I. er SIE ov be e + xv arcs * 


o 4 — 4 . a+ 8 
. F 3 5 "EI" 

EW: To AY So 23 : pay of 
. r RY 


This ſeems 
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vil capiat, &c. 2 Bulit. 206. Paſch. 12 Jac, Murrey's caſe. Win. 98. S. P. cited by Baron 
Snig, Hin. 8 Jac. as adjudged in B. R. and affirmed in the exchequer that ſame term. S 
E. 618. pl. 3. Nich. 40 & 41 Eliz. B. R. cites S. P. adjudged aQtionabic in this court. — S. P. 
per Wray Ch. J. that action lies, though no robbery nor aſſault was committed. Mo. 186. pl. 332. 
Mich. 26 Eliz. . : | 
He bath laid in wait te r:b, and wvas one of them that wwould hawe robbed me, adjudged actionable. 
Mo. 209. pl. 555. Trin. 37 Eliz. Weeks v. Taylor. Cro. E. 249. pl. 24. S. P. Per cur. 


Arg. in Weekes s caſe. 


Cro. - [Z. If a man fays of A. that be and J. S. knowing that H. a 
I ber 2” geldſmith carried plate, they lay in wait, and attempted to rob him, 
Cruſhley, Gut B. raifed the country upon them, ſo that they were compelled 4% fly 
S. C. c Goth upon one horſe, an action lies for A. For though this was not 


cordingly; 4 5 
for _g 5 felony, yet was it a great offence, and ſlandered him as much as 


charges him if he had charged him with felony. Mich. 4 Car. B. R. between 
— in LEWKENOR AND BURCHLEY, adjudged; this being moved in ar- 
tion, bot keſt of judgment. ] 
with a fact which is as near felony as may be, and is ſuch an offence as is more than an intent only, 
and more than riot, and tor which ne aid impriſonment are duc. ——— Jo. 195. pl. 6. S. (. 


adjudged accordingly. 


—— I. If one fays to another, that h» Beepeth men te rob me, no 
Fol. 51 action lies, becauſe there is only a naked intention, without any 

act. Paſch. 15 Jac. B. R. in Lock's casE, put per Hought' to 

to intend the have been lately adjudged.) ; 

Saſe of S!k | 

HexBzkT CrorFTts ve. Brown, the words there being the ſame 3 and per tot. cur. the words ar: 


not ationait'e. 

He +ecpgith bine to 165 my met r, adjudged actionable. Palm. 278. Hill. 19 Jac, B. R. 
Bennet's cai%. ——-Cro. J. 629. pl. 1. Bennet v. Tabram, S. C. where the words are, tbou art a main- 
ta ger of thimues - fal my waler's grods, It was objecied that he did not ſay, that he maintained 
them in the felons, nor knew them to be thieves; fed non allocatur; for the words are to be taken iu 
the moſt flandercus part az he poke them; and adjudged for the piaintiff, 


Cro. J. 158. [ 5. If one ſays to another, thor haſt procured F. S. to come thirty 


hy TOY miles to commit perjury againſ} his father before the lord bijhep of 


B. k. S. C. Wincheſter, and haſt given him 101. fan his pains, no action lies 
and tacugn for theſe words; for he does not ſay that J. 5. committed the 


ne Lame: 0D. perjury, and then the hiring without the committing of perjury 


ection was Y 
made, and is not any offence. Paſch. 3 Jac. B. R. between Harkis axv 


—— Dixox, adjudged. ] | 
Jeged that the biſhop of Wincheſter was ſucii a perſon, before whom perjury might be committed; 
yet the court held it a great imputation, and that it ſhall be intended in the worſt part; and ſo ad- 
Judged for the riaintff. ——Yelr. 72. Mich. 3 Jac. S. C. and the words there are (procured a 
ſoberred,) but the objection is 12'd there to be allowed by Fenner, Yelverton, and Williams, Popham 
being abſent. | 

A. did bire @ wan te 1th me. Per Haughton J. theſe words would be actionable; to which Coke 
Ch. J. agreed, becaule an act was done. 3 Bulit. 167, 168. Paſch. 14 Jac. 7 

He procured one ts murd:r J. S. Action lies, though no murder was committed. Adjudged, and 
affirmed in error. Mo. 186. vl. 332. Mich. 26 Eliz. Anon. 

Thou toft rien Fe S. 91. fer for ſwearing himſelf in chancery, and haſt hired bim to frrge a bind. 
Adjudged aftiwnable, though he never was ſworn in chancery; and the ſame as to the other words 0 
forging the bond. Cro. C. 337. pl. 23. Mich. 9 Car. B. R. Anon. | 


Cro. E. FG. If a man ſays to B. I charge you in the queen's majeſly's name 
1 to aid me, for I am ſet upon to be robbed ; and I charge you to go 2 vith 
v. Brooke, ine ts Bonaventure Tibbal”s houſe 1s apprehend him ; for old T ibbals 
S. C. where (innuendo dictum Anthonium) hath been a ſetter on of them (in- 


the words ; : : . 
are, lig nuendo the aid Bonaventure aud anather often times to ” f k 
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action upon the caſe lies for Anthony Tibbals for theſe words. = to the 
Mich. 40 & 41 Eliz. B. R. between TIB BALS axD Brooke, — 
adjudged; for though he was * not robbed by them, yet the action a bed 
lies for the flander of ſetting on of others to rob him.] = nigh; 
and brins me 
to B. T.“ py to arreſt bim; for old Thecbalds (innuendo the plaintiff) ſerreth his ſons to bat 4 me 
(innuendo dictum B. & quendam Johannem filium ipfius Anthoni:) from time to time; adjudged 
actionable. But upon error brought it was aſſigned, that it is not preciſely affirmed of the plaintiff, 
but it is ſaid, odd Theobalds ; and he does net name the plaintiff, and an innuendo will nat ſerve ; where 
upon judgment was reverſed. | 
e ſent his man A. to kill me. The court was divided as to its being actionable or not. Mo. 63 
pl. 174. Trin. 6 Eliz. Bray v. Andrews. —— Pal. 66. pl. 29. S. C. in the ſame words. 
You ſet on folks te murder F. S. Wilde conceived the words actionable, fine and impriſonment being 
due, without averring J. S. to be dead. Judgment for the plaintiff, Keb. 253. pl. 22. Paſch. 13 
Cat. 2. B. R. Weſt v. Philips. | 


[7. If one ſays of another, he would have robbed me if J. S. Cro. E. 
avould have conſented to it, and he perſuaded J. S. to go with him, 28 4 fo 
and ſaid unto him that he ſhould have money enough, action upon the name 5 "Fw 
caſe lies for theſe words. Mich. 41 & 42 Eliz. B. R. LeEver- e 5 
sET T's CASE, adjudged.] _ * 
tionable; for the words are of great diſcredit and ſlander. 

M. aſſaulted me ard others ts bave rebbed us, but we ⁊vere tes ſtrong for them, and eſcaped ; adjudged 
actionable. Cro. E. 349. pl. 24. Mich. 36 & 37 Eliz. B. R. Weeks's caſe. Mo. 409. pl. 555. 
Weekes v. Taylor, S. C. be /aid in ⁊bait to re me, and vas one of them that would bave robbed me, 
held actionable, though he was not robbed. S. C. cited by Jones, Cro. C. 149. in pl. 7 M 
where the words are, nine perſont ſet apin me, to bave robbed me, and you (innuendo W. the plaintiff 
<vas one of them; and that the words were adjudged actionable. 

Aid me te Stoner, for I have fileny to lay to hs charge; fer he would have robbed me. It was ob- 
jected, that though perhaps the words (I have jelony to lay to his charge) are of themſelves action- 
able, yet the next words (for he would have robbed me) prove no felony, but extenuate the firſt words, 
and ſhew what he intended; and that to tay (one wuuld have robbed me) is not actionable without 
ſhewing ſome overt- act put in ure, which is felony, or cauſe to bind one to their good behaviour; tor 
though he had an intent, perhaps he repented of it, and did no evil act. And Lea cited a caſe ad- 
| judged 27 & 28 Eliz. T1TTUL v. OsBoxxNE, that the words thou evruidft have murdered me, are not 
actionable; and for this cauſe the court inclined that an action did not lie. Cro. E. 250. pl. 16. 
Stoner v. Audley. | 

Thou wouldft bade taken wy purſe from me cn the þ gh<vay, is not actionable ; per Coke Ch. J. 
Godb, 202. pl. 289. Trin. 10 Jac. C. B. Anon. 


8. If one ſays to another, , wwonldeff have killed ine, no S. C. cited 


action lies, becauſe he charges him only with an intention. 7 Coke and 
aughton, 


Hill. 11 Jac. B. R. Porr's casr, adjudged. by the name 
of Dr. Poe's caſe, as adjudged not actionabie. 2 Bulſt. 206. 

She went about to ill me, actionable; for if true, ſhe ſhould be bound to her good behaviour. 3 Le. 
231. pl. 315. cites the caſe of Warner v. Cropwell. 

He fought to murder me, and I can prove it, adjudged actionable. Cro. E. 308. pl. 12. Mich. 
35 & 36 Eliz. B. R. Preſton v. Pindar, 


(9. If one ſays of another, ſhe would have cut her huſbands Lane. 98. 
threat, and did attempt to do it, action hes for the attempt; for 1 
this is a great ſcandal, and good cauſe for the huiband to be di- but tazs it 
vorced. Fill. 8 Jac, in the exchequer, SCO1T v. HILLIERS, per = * 
curiam.)] word wag 

evould have cut her huſband's threat, no action would lie. 


10. Z. did wrap gunpowder in a piece of tow, and laid it under - P. and 
my window, and put fire to it, minding te burn my houſe. By tuch ihe 
words the plaintiffs good name is impaired, and he had judg- Burn. Ad- 
ment. Cro. E. 6. pl. 1. Trin. 24 Eliz, C. B. Edward's cate. judged not 


actionabie. 
Codb. 43. cited in pl. 51. — Certain colliers having been burnt felonioully in a houle, and torun 
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perſons executed for the murder, the defendant ſaid, teu aft bring faggets a mile and a half 15 
burnin of the cciliers, adiudged actionable. Hutt. 122. Paich. 9 Car. Claſier v. Heliar. 
8 8 9 
If a manhon-houte be burnt felonioully, and one ſays, you brovgie fire to ſet in the thatch e of the 


teu ſe which is burnt, it is act onadle. Hutt. 123. Falch. 9 Car. in cate of Glaſier v. Heliar, 


S. C. cited * 11. Ar, y lady . offe red 25. lo a woman with child to get her a 


Rep. 16. 3 
b. — drink to biil her 


. C. cited Butler. Adjudged actionable z for the words impair the lady's 
Mo.419-pl- credit, and, if true, might be bound to her good behaviour; 


574. by the - Bo WY 
e, though it was not ſaid that the did give money, or that any hurt 


Lady Cof- was done, but that ſhe oitered, &c. Cro. E. 49. pl. J. Trin. 28 
> 2 Bull Eliz. B. R. Sir T. Cockaine & Ux. v.'Witnam. | 

— Uilts : 
167. Arg. cites Lady Cockaine's cafe. —— 2 Rulſt. 206. 5. C. cited by Coke and Haughton, and ſig 
It was an odjous fact; but if this caſe was now to come in quettion, they thould be very well advifed 
of it. S. C. cited Godb. 33. in pl. 51. as athudged that tte words were not actionable. 


w cited 12. T. and one 6. ag reed ts fade Fired a man to hill me, and th "at 
& ep. 16. . ſhould he "TU 1120 79 the 121197 3 9 Lill me. Adjudged by W* ray 


child, becauſe it was gotten by Fo . C. 


* 


b. in 1. 10. 
4 and Fenner for the plaintiff, a; nfl the * nion of Gawdy. Cro. 
E. 191. pl. 3. Mich. 32 & 33 Elie. B. R. Tibbot v. Haynes. 


Cro.E. 68 13. HH: is a brable, and ( quarretler ; for he « D bk champi 7 


I. 17. 8. C. 
. all the counſel to make a deed 5 Y gift of his go2ds to Lill 3 and then ts fly 


G pr reſerved Jie. Adjudged not action- 
ter Glanvile, able; for the purpole or intent of a man, without act done, is 


held the 
words not not puniſhable by the law; and though for ſuch conſpiracy he 


aQionable; may be punithed in the ſtar-chamber, yet that is by the abſolute 
and judg- e power of the court, and not by the ordinary courle of the law. 


for th 
— 2 4 Rep. 16. b. pl. 10. Trin. 45 Eliz. C. B. Eaton v. Allen. 


e. c. 140. in caſe of Le knor v.  Cruchiey, Arg. cites 5. C. as adjudged not actionable. 


As. P. 14. P. (innuendo the plainti in ) / nit a ae to my maſter, and 
n evilled bim 85 poiſon his wife. - All the juſtices and barons 


ter to J. S. 
7e pe ber reſolved the words actionable, and to athrmed a judgment in B. 
ane ad-! R. Cro. E. 747. pl. 27. Hill. 42 Eliz. in the exchequer-cham- 


zudzed for 
* the vleientif, ber. Paſſie v. Mondford. 


and judgment affirmed in the exchequer chamber. Cited by Williams J. Bulſt. 201. as Mrs. Paſ- 
fneld's caſe, and iceims to be. S. C. 5. E. cited in cafe of EAR v. Eaton, by Williams J. 
Bulſt. 201. a+ adj ugged aQtionable, where the caſe was, that AH. placed a woman in B. “s horſe, with an 
intent to poiſin E. It was objected that no act was laid lieie to have been done, but an intendon on 


but adjudged actionabie. P aſch. 10 Jac, Dean v. Eaton, 


3 5 15. Tam in danger of my life, 7575 „ is fought, aud [ «was lite 
1 to have been murdered, I was at Sir 5 „ Harpu;”s houſe, and 7 


ju2icesheld, H. (innuendo the plaintiff's jon) Fae... me forth to fee a gelding iu 
that the the fable, and then T. B. drew his d. 1gger at me tavice, and thruſt me 


"0s Bal through the breeches tavice with his ropier, to have hilled me. All this 


not betaken 

eividedly, Was dene by the inſligation of Sir J. H. and Tann prove it. Adjulged 
n by . againſt 2, that action lies, it being allcged that Hir |. HI. 
3 "gh is a juſtice of peace; fo that ſuch inſtigation being againſt his 
as if he had oath, is a great miſdemeanor, for which he is fineable, and to be 
fad Sir J. put out of the commiſſion. Cro. J. 56. pl. 1. Hill. 2. Jac. B. 


H. procured . » 
rg % R. Sir J. Harper v. Beamond. | 
bis dagger at me : kill me; and then there is no queſtion but the words are actionable. Quovd fald 


concelium ab vamnibuss And judgment accordingly againſt the detendant. 
16. He 


* 442. 


Actions [for Words.] 


16. He aſſaulted my wife wvith an intent to raviſh her. Glyn Ch. Ibid. co. 
J. inclined that the action lay, 2 Sid. 76, Paſch. 1658. B. R. 8 
Langly v. Clark. 1 
judged ac- 


tionable. -2 Mod. 51. Arg. S. C. cited as adjudged for the plaintiff, after a long debate. 
He pulled 3 women off from their horſes, with intent ts raviſ them, this is actionable. 2 Sid. 100. Per 
Glyn Ch. J. 


17. There being a colloquium of beſetting a houſe, in order 
to rob it, the defendant ſaid, it was T. M. (the plaintiff) and J. 
D. that were about to rob H. C. c hinſe, Atkins J. held the words 
actionable ; for the charging the plaintiff with ſomething done, 
though the thing be not abſolutely effected, it is more than a bare 
intention, and then actionable z but Archer and Vaughan (Wylde 
abſente) gave judgment for the defendant ; but they agreed, that 
if the words had implied any act done, they would be actionable ; 
as to lie in await to hill a man, there the lying in wait is indictable; 
but per Vaughan, going with an intent to lie in wait is not ſuiſicient, 
but it muit be ſuch a kind of act for which a man is indict- 
able. Freem. Rep. 46. pl. 56. Trin. 1672. in C. B. Mayne v. 
Diggle. | | 
18. Fe would have given D. momey to have robbed G. 's houſe, and 2 Jo. S4. 
he did rob the houſe, The court ſaid the words might be conſtrued, png 
that the plaintiff offered D. money, and that D. refuſing it, the agreed that 


_ plaintiff robbed the houſe himicif, Vent. 323. Mich. 29 Car. 2. the firit 
B. R. Frowd v. Frowd. . ee 


tain the action, becauſe they import an intention only, without any act done by the plaintiff. and 
upon the lait words judgment was ftayed till moved by the plaintiff. -—-— 2 Lev. 205. 8. C. ad- 
judged per tot. cur. viz. Rainsford, 'I'witden, and Jones for the plaintiff, and that the firſt words alone 
had been actionable, and are made worſe by the ſecond, be the robbery intended to be done by the plain- 
tiſt himſelf, or by any other by his procurement, which ihall be intended. — 3 Keb. 347. pl. 5. 8. C. 


adjudged that the words are actionable, taking them altogether. 


19. Words which charge men with evil inclinations and princi- 
ples, will be actionable ; as where it was ſaid of the plaintiff, that 
He is a Jacobite, and is for bringing in the prince of Wales and po- 
pery, to the deflroying our natiom. 2 Ld. Raym. Rep. 812. Mich. 
I Ann. in caſe of How v. Prinne, Rs 


(R. a) In what Caſes the ſubſequent Words ſhall be 
Explanatory of the former. 


LI. JF one ſays to another, how art a thief, or ſuch like words 
as will bear an action, and haj? ſtolen my trees, action hes 
for the laſt words are by way of addition, and not given as a rea- 
ſon of the firſt, Mich. 4 Jac. B. R. between * Mixors AND 
Lyprorp. Hob. Rep. 106. there cites a judgment in B. R. 7 Jac. 
accordingly. Contra Mich. 13 Jac. B. between + CooTE axD 
Gern adjudged. Sce the ſame caſe Hob. Rep. 106.] 


| with other words, which prove it to be no felony. intended, 
857. Pl. 23. Mich. 43 & 4 * Elz. Co B. Robins V, Franks. 


Thou art « 
regue and a 
thief. The 
court held, 
that for the 
word thiet 
an action is 
maintain- 
able, unleſs 
it de Coupled 


And judgment for the plaintiff, Cro. E. 
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be Attions [for Words.] 


* Cro. J. 114. pl. 13. Minors v. Leeford, S. C. and by Tanfield, though the ſtealing the tees 
is not telony, yet the action lies for calling him thief generally; and the addition of (and thou hit 
ſtolen) is another diſtinct ſentence by itſelf, and not the reaton of the former ſpeech, nor any diminutign 
thereof, but an addition thereto ; and cited 7 Eliz, C. B. Stanley's caſe accordingly, and ſo he con- 
ceived here; and of that opinion were Fenner and Williams, but Velverton doubted thereof; and 
(abſente Popham) it was adjudged for the plaintiff. S. C. cited Hob. 331. pl. 410. 

Hob. 77. pl. 100. S. C. where the ſame words were adjudged not actionable; for the word (and) 
is to be underſtood to be but a verifying and making good of the general word (thief;) and then 
(trees) ſhall be rather underſtood trees ſtanding than felled ; and the law ftrains not to hurt but to 
heal ; and diſapproved a ſtronger cafe cited to have been adjudged actionable in 7 Jac. Brown], 
2 Cowte v. Gilbert, Hill. 10 Jac. S. C. adjudged not actionable.— Godb. 24. pl. 335. Mich. 
. Jac. C. B. Colt v. Gilbert, adjudged that the action lies; for the latter words do not extenuate the 
Ormer. , 

Q Th:u art a thieviſh knave, and baſt fiolen my rvccd. Adjudged not actionable, by 3 J. contra 2; 
and by the 3 J. though the words had been, h art a thief, &c. yet it would not be actionable; and 


they held that the word (and) is all one as if he had ſaid (for.) Cro. J. 65. pl. 5. Paſch. 2 Ja, 


B. R. Robins v. Hildredon. 

Thou art a thieviſh rogue, ard ba ftꝛlen bars of iron cut of other men's windows, Adjudged not 
actionable; for ftealing bars of iron, parcel of the freehold, is not any felony, and it ſhall not be in- 
tended bars lying in the windows; for it ſhall be taken in the beſt ſenſe for the defendant, Cro. J. 203. 
pl. 9. Hill. 5 Jac. B. R. Powell v. Hutchins. | 

He is an arrant thizf, and hath flelen divert apple-trees out of J. S.'s garden, is actionable; other. 
wiſe if he had faid, fer be hath ftoien, Sc. for then it ſhould not be felony to ſteal trecs; and {for} 
ſhews the reaſon of calling him thief, which the word (and) does not. 2 Brownl. 280. Mich. 7 Jar. 
C. B. Ayre's cate. | 

She is a chief, and bas ftelen my rod, and I vil! ſend her to bridewell, The court held the firſt 
words actionable, but whether coupled with the other they were actionable, the court was divided, viz, 
Bacon againſt the action, and Roll Ch. J. for it. Sty. 24. Paich. 23 Car. Drake v. Whitacte.— 
Idid. 27. S. C. by the name of Whitacre v. Hillwell ; and Bacon J. faid, that the laſt word; ex 
plained the former, that he meant not the fact charged upon the plaintiff to be felonious ; for that cut- 
ting wood ſtanding is to be puniſhed with whipping, and fo the paity may be ſent to bridewell for that 
offence ; but Roll Ch. J. held them cumulative, and not interpietative, and ſo actionable; and tha: 
where there are expreſs precedent words to make one a thief, there ought to be violent words ſubſequent 
to give them another interpretation, and not words which may be taken by implication, as they abe in 
this caſe. Adjurnatur, All. 11. S. C. accordingly. 


Godb. 241. [z. But if one ſays of another, thou art a thief, for thou hilt 


5. ficlen my trees, no action lies; for the laſt words are explanatory, 
bert, S. P. and given for a reaſon of the firſt. Mich. 4 Jac. B. R. between 


accordingly. - 
Derbe t. Minors AND LyproRD agreed. ] | | 
tinction between the word (and) and the word (for) is cited by Tanfield J. Cro. J. 114. in cafe of 
Minors v. Leeford, to have been agreed 7 Eliz. C. B. in Stanley's cale. —S. P. agreed, in cate oi 
Harbart v. Angel, Mich. 8 Car. Hutt. 113. Same diſtinction Noy 135. Ayres v. Oſwell.— 
2 Brownl. 280. Mich. 7 Jac. in C. B. Ayre's caſe, 5. C. accordingly. S. P. and fame di- 
tinction taken. Cro. J. 231. pl. 11. Mich. 7 Jac. B. R. S. C. Gyer v. Ormſted. * 
and ſame diſtinction taken, and adjudged for the plantiff. 2 Bulſt. 141. Mich. 11 Jac. Painter . 
Warn. | | 


judged for the plaintiff, Cro. J. 673. pl. 7. Mich. 21 Jac. and the judgment atfirmed in eto: 
B. R. Smith V. Ward. 

T bou art at arrant a thi:f as any is in Englund; fir thu haſt broken up F. S. 'i ch:ft, and taken a 
401, Held that the firſt words, without an averment, will not maintain an action, and tlic laſt wot 46 
import no felony ; for the breaking the che, and taking the money, may te upon a pietence of itt, 
and in mid-day, and upon pretence of title; and judgment for the deſendant. Cro. J. 687. pl. 2. 
Trin. 22 Jac. B. R. Foſter v. Browning. Hutt. 72. Potter v. Brown, S. C. adſudged acc: 
ingly ; for the latter words are ambiguous, and admit of a double interpretation, and fo the better thall 5? 
taken. Win. 70. 89. S. C. and judgment was arreſted. | 

Thou art a thief, and bas broke my cheft. Roll Ch. J. faid, that notwithſtanding Lord Hobart 
opinion, he held the words actionable, and the word (and] is cumulative, and aggravates the fang 
words, and not barely explanatory; and the ſubſequent word; are violent, and may very We tant 
with the former, therefore let the plaintiff take his judgment. Sty. 115. Trin. 24 Car. Wini 
v. Whitley. | 

Though it was formerly held that there was a difference between {and) and /, yet of late it ba 
been taken otherwiſe ; for they both are explanatory, and mean both the faite thing ; per Powell J. 2 
Ld. Raym. Rep. 959. Trin. 2 Ann. in cale of Baker v. Pierce, — 2 Salk. 699. in pl 9. 8. C. & 
S. 5. 6 Mod. "IL 24- 8. C, & 8. P. by Holt Ch. 1. k f 

3. [f 


He is a thief, for be bath ſtelen corn em Mr. Key. (Quendam Richardum Key innuendo. ) Ad. 


judged, Contra ilob. Rep. caic 406. ] 


— 


Actions [for Words. 443 


. If one ays to another, thou art a J. bref, for thou batte my og art 4 
n , 2 8 thief for 
Beajts by reaſolt of ar execut! on, and I will ha mg hee, no action CS, 13,2 575 

kecauſe all the ard toget! er are not actionable, and the laſt taken aby 

- — 1 7 » 7 » »- 9 5 | 

words are explanatory of the firſt. Mich: 7 Jac. B. WiLK's caſe ”y ws is 
: not action- 
nel. | able, for the 
taking may be law ful; hut if the words had been, for the haſt Polen my corn, action lies; for it mall 
Le intended corn thraſhed, and not in the theats ; per H bart Ch. J. Cro. J. 688. pl. 2. Trin. 21 
C. B. in the caſe of Foſter v. Browning. So «here the additional words were, for then 
24 el up J. S. [ts and taten awway aol. Adjudyed for the defendant ; for the words do nut 
import any telony committed; for the money may be taken, and the chett } bro open, upon pre- 
„and in the mid- Gays: and prelence of divers, and ſo no felony. Crd. J. 687 Foſte 


tence of titie 
v. een 


Wa; o_ ſays to ano! ther, thu art a coney-catching and a cheats Hard. 7. in 

* * HV v 7 3 2» 

ing 11 6 aud, cli fl cheat the cotnpa ny of 20 mibles, (innuendo the F 8. cites 
Ph. / 1741 ch. 9 


eompany f an Pio? mn of Newcaſtle upon Tyne action lies for theſe Car. B. R. 


words j for the laſt words are 9; explanats sry of the ſirſt words, the S. C. 
tut cumulative, Dubitatur Mich. 9g Car. B. R. between REIIEAD nds ed 


f — .* 1 not actioan- 
AND SMITH. Intratur Trin. 9. Rot. 1248. but Hill. 9 Car XX | 
judgment in this caſe was given for the plaintiff; ] . 
eble, becauſe the word (thief) is qualified, and refers only to cheating and couzening, Which is nor: fe- 


lony; and the main of the charge is cheating. 


5 If a man ſays to J. S. C art a thief, and haſ? Habe my dung, All. 21. S. C. 
5 ; p , adjudged for 
action lies; for theſe words ( and haſt 72 e my dung do not take 5,9 plaintiff 


* 


away the force of the word (thief ;) for dung may be a chattel, —.*$ty 66. 


and may be ſtole, and fo a felony may be committed thereof. 8. C. by the 
name or 


Mich. 23 Car. B. R. between YERWORTH AND PEARCE. ad- Ciruer 3 
judged, this! being movedi in arrcit of judg „ment after a verdict for Pierce 2, but 


the plaintiff.] there the 


; ; words a:e 
for thou haſt ſtolen, &c.) But ibid. 73. S. C. the words are as here, viz. (and haſt, &c.) And ad- 
j udged for the plaintitt, | 


7 20 lad Hob. 321. 


! WE , 
Pie4IC O.. et: 
7 
A 


6. If one ſays to : mother, r, art a thicf, and haſt |; 
of my furze, action lies; for the laſt words ſhall be taken cumu- 
ative, and alfo the words rather imply that bans were turze cut 11. pl. 11. 
rather than growing, inaſmuch as lic ſays 20 load. Contra Hob. 3 - 


Rep. caſe 406. between CLakKE and Cliuer RT's | 3 

| « Co ad 
judged agnin{t the plaintiff.-Poph. 162. Trin. 17 Jac. C. B. Gilbert ds Hopton's caſe, S. C. ad- 
judged that the action lies; for the word {and} ſha!l be taken as the word (fer. ——— Win. 3. God- 
yard v. Giibert, «djornatur- And ibid. 10. S. C. adjudged, quod querens nil capiat per bin 
5. C. cited per Bacon J. and denied the difference between (and) and (for) upon the authority of that 
cole ; but Roll Ch. . 1aid that caſe had been often denied tobe law. All. 31.— flu itt. 13. 8. Pe citea 


J 
45 »djudged accordingly 19 Eiiz. Arrow's cale. 


7. If one man ſays to another, hou art a thief, and Haſt len Oro. J. 39. 
ny corn, action lies; for the laſt words abridge not tlie force of 3 


' . 
tac lirſt words. 2 Jac. B. R. between KELKaM AND Maui ad- Manetby, 


Judged 


actionable ; for ſtealing corn ſhall be intended reaped corn, in the worſt ſenſe. S. C. cited Hob. 
731. pl. 40. by the name of Kelham's caſe ; and ſays the court denied the words to be a&tionab! M 
unleſs there were ſome further words of explan ation, as corn in my barn, or the like; for otherwite 
in words meerly indifferent, the more ray i: ule. and fartneſt from the more heinous charge, ſhall de | 
token; per Hob art © h. J.—— Sty. 24, 2.5 citc S. L. as adjud ed, in the caſe of Ayre v. Hlig- 


1 


Vu. I. L | glus, 


Attions [for Words.] 


S. P. cited by Bacon J. te 


444 


eins, to be actionable; and Roll Ch. J. ſaid it was a ſtrong caſe. 


3 


have been adjudged. Sty. 73» 5 
He is abe, and I will prove Fim to be a thief; for be bath fslen my cern. Adjudged by Ley and &| 
Doderidge for the plaintitf. 2 Roll Rep. 440. rin. 21 Jac. B. R. Smith v. Shoitted, —S, b. + 
by Doderidge and Jones J. Lat. 176. Mich. 2 Car. 2 
Heis a thief, for be bath Palen my foeaf sf corn. Adjudged actionable, becauſe it was corn lying . 
on the S round, and tne party had 2 Loecial prope: th 5 and 10 it is telony. Bult. 17. T: Ins 9 Jac. | = 
Petty v. Waight. E: 
+1 

_ 237» [8. If one ſays of another, he ts a thief, and haft ſlclen my turnips 5 
e deral nie! ; ; 5 
Trotter, feveral P19 tr, and my grafs, though the laſt words may imply that 4 
. C. and the turnips and g graſs were growing when he ſtole them, yet it 5 
1 J. may be otherwiſe; and this is ſpoken cumulative; for he had ly 
_— 4 
* called him thief abſolutely, and has added further, that he /*/e 1 
ſail eg in. his turnips and graſs, which is for aggravation thereof, and vt by 3 
ces way of e. e den ; for we cannot pervert the words, and alter I 


led up 
_ che graſs the ordinary“ conſtruction of them, as where the words imply an 


mowed j and aggravation, to interpret them to extend to an explanation, which 
Jung ment Was contrary to the intent of the defendant, for any thing ap- 
plaintiff an pearing to us. Mich. 1650. between BoxyoN AND TROTTER ad- 
cauſa. judged, this being mov ed in arreſt of judgment. Intratur Trin. 
* - 

445 ] 1652. Rot.) 
e 9. Thou av 1e have ff:l, len my clak, if 7. S. had ni come in 
PI. II. Nor- al. _ ' . ” 5 ; 
wan's cafe ; e way: and thou art a thief, and J avill prove it, The whole 
but there court held, that the laſt words thould be taken and conſtrued in 
the worls abſtracto by themſelves, as in groſs, and not to be dependent on 
are, iccy h 90 5 Fs d A ] 
woculzes the former words. Ane adjudged for the Plaintiff. 4 Le. 181. 
bave filen pl. 278. Trin. 29 Eliz. C. B. Anon. 


4 be ec of ; 
8/2h, or ele 1094 WY: deſt have deliaiered it to my wife's daughter, and thou art a thicf, and ar arrane 
ebief, and I will trove it. Adjudged by 3 juſtices (abſente Anderſon) for the ſame reaſon ; but 
Rhodes ſaid it would be otherwiſe if the words had Leen, and e efere ti au art a iviefe 
10. Saying of a ſurgeon, that he did poiſan the wound of his pa- 
tient, it is not actionable z for it might be in order to cure it. Het. 
175. Arg. cites SUEGO's CASE in the Book of Entries; but adds, 
that ſaying he did poiton the wound of his patient 42 get money 
it is actionable. Het. 175. cites 33 & 34 Eliz. CB. 
So, er Pafl ty, A. tays, B. hath broken Wy hor ” [ will hang him for it; 
broken m 5 
this will not maintain an action; per Fopham Ch. J. Cro. E. 834. 
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K ſpp, ard 
#; 
1 rater my Trin. 43 Eliz. B. R. in pl. 4. 
1 grid, in- . ; 
we - nuendo that he had robbed him of them) not actionable; cited Cro. E. 192. in pl. 5. as adjudged in 
; 1 tae caſe of George v. Pa: ker. Noy 57. Cites Se C. as acjudged accordingly. 
1 1 elony 
*F os Lofs 12. Thou haſt cut my 7 , and I will charge thee with feliny, 
1 442 1 10 
| # "iſe 3 A not actionable, it not being ſaid (felonioully.) Cro. E. 
bY 79 


4 


I wil carry 890. pl. 5. Trin. 44 Eliz. B. R. Latham v. Humphrey. E 4 


th -e 527 Ere a 


„ 


: 9 J«fice [ rd} lay felory to thy cba ge, are 2Rionable ; per Coke Ch. J. Gsdb. 202. pl. 289. Trin. 10 | 

N . 3 C. B. Anon. 

2 # Fs „ 13. 22 Theu art a lewd felliav, for Hau 700 drawn { ch à man 55 a 

bi man as they perjury. Adjudged in B. R. and affirmed in error that the words ( 

1 7 ell are actionable; for by all the juſtices and barons, it is all one as \ 

44 | > 4 if he had! aid, thou haſt fuborned a man to perjure himſelf. Cro. Es 

4 draws 7.5, E. 899. pl. 44 & 45 Eliz. Clark v. Penkeyen. | | 

1 fo ferjuife Cro. E. 506. pl. 24. Dag v. Penkeven ſeems to be S. C. and adjudged accordingly. | | | 
d ; | 14. I hat | a 
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not reveal it till lang after it <vas openty known. 


_ what you fay, and the other replies, [ "= Juſtify he is a thief, 
for ke ſtole my evidence; this is inepta ratio of the firſt wo rds, ferer 
4 


Actions [for W "ords.] 


14. Deu art a perjured Enave, and that will be proved by a flake 


that ftandeth between the ground of F. S. and . D. Ad djudged 
not actionable; for though the firſt words are actionable by th 
ſelves, yet the ſubfequent words qualify them; for the w ord { (and) 
is the fame as (tor), and ſo the perjury charged is referred to the 
proof of a thing inſenſible, viz. a ſtakc. Tu. 34. Paſch. 1 Jac, 
Þ. R. Lewis v. Acton. 


m- 


v. Atkins S. C. adjudged not actionable, and this particuhir addition corrects the genere 


Brittridge's caſe S. C. adjudged not actionable. 


Words before. 4 Rep. 18. b. pl. 5. 


ibid. 19. b. at the end of the calc, it was ſuid that the truth of the cate was, that in 2 
tween MA TIN AND WrlGarT, the ſtate of the contioverty was, Whether the I ftake ! 
435 the MN. 
1 1 peril <d himſelf in his 
ne plaintiff's gounſei had difcloſed this mat iter in the count, the 


the land of the one or the other, or whether it was i. different as a ondary be: 
action tle pla intiff depoled as a witneſs, and as the detendant pretende 
depoſition; and it was ſaid that if t 
ſaid words would have maintained the action; and for want of ſnewing th 
judged againſt the plaintiff, es Prownl. 7. Cites S. C. and fays dee was for the 


one for the detendant. 


8 11 eclal matte 


F. ſaid, N. ir a fe/on. A. ſaid to F. take heed what you 
Why ? (replied F.) Ic ust he a felon that hneau of murder, and 
He (innuendo N.) Ines of the murder of L. and did 
e for the 
plaintiff, becauſe the firſt words are actionable, and the ſubſe- 
quent words enlarge the flander 3 for though concealing felony 
is only finable, &c. yet it is a great imputation. Judgment for 
the plaintiff, per tot. cur. præter Yelverton. Yelv. 154. Paſch. 
7 Jac. B. R. Newlyn v. Fallet. 
16. There is a dive ity between words uttered continuata warn 
and at ſeveral times, as to ſay, thou art a felon, for cg thou 
ſtoleſt my apples off my trees, are not actionable ; for the reaſon 
of the ſpeaking inftantly annexed Gu 1 5 precedent wo —_ 
but if a man ſays, thou art a thief, anda 


fay. 
concealed it? 


is * 


nder-by fav. 3, DEV. are 
4 


not voluntarily proceeding from the party, but as it were urged 
by the other, and therefore preugunctd 795 dale 79 grealijy the firſt 


words, Yelv. 154. Paſch. 7 Jac, E. K. per cur. in Cale of News- 
lyn V. Faſſet. | 


plain the cther, Arg. 
by what 13 laid atter, 
Warner. 


And Holt Ch. J. ſaid it would be hard to explain words ſpoke 
11 Mod. 250. pl. 3. Mich. 8 Ann. B. R. in cate ot 


17. 7.8. is a traitor, for he ribled a man by the highway, Yel- 
verion J. ſaid theſe words were not acti 'onable ; becauſe the rea- 
ſon does not concur nor depend upon the frft words; but Fle- 
ming Ch. J. e contra; for both the words are flanderous, and 
though the reaſon of the parlance denends not on the word 
(traitor), yet it ſhall be conſtrued only as the greater malice, be- 
cauſe he charges him with 2 ſeveral matters which deferve death. 
Yelv. 154. in caſe of Newlyn v. Faſſet, and the reporter ſays the 
laſt ſeems good law. 

18. Thou haſt ſtolen my 1 and T will have thy nech, is aCtion= 


able. 2 Brownl. 280. Mich. ) Jac. C. B. Fleming v. Jales. 
Li 2 19. Thos 
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446 Actions [for Words. ] 


Roll. Rep. 19. Ten awas in L. gadl for coming ; the plaintiff anſwered him, 
. if I was there I anfwered it well enzugh ; the detendant replied, 
Tuke S. C. yes, you were burnt in the hand for it. Reſolved, that thoſe are 
and Moun- malicious words, and ſhew an intent to accuſe him of being im— 
Me words priſoned for coming, and the ſubſequent words exaggerate and 
actionable, diminiſh not the former; and therefore adjudged actionable. 


. to which Cro. J. 536. pl. 2. Trin. 17 Jac. B. R. Gainford v. Tuke. 


Haughton : : 
„agreed, and that the laſt words maintain the action, but the firſt will not; for coining money may 
done lawfully; but Dode:tidge contra. Mountague ordered judgment to be entered for the plaintiff, 
unleſs Crocke J. on his coming, ſhould be againft his opinion. The reporter makes a quzre if 
coinirg of money ſhall be taken in meliori jenſu, for if fo, why then ſhould he. be ſent, to gzol for 
ie? Ibid, | | 


20. Thou haſ? picked my pæctet, and taken away 105. not action- 
able; for he did nos fay that he had „alen 10s. But if he had 
only ſaid, thou haſt picked my pocket, it would have been ac- 
tionable. Godb. 287. in pl. 413. Arg. cites it as adjudged in C. 
B. Humfries's caſe. . | 

2 Rell. Rep, 21. He received grods that were Holen, and will be ' hanged fir 
"* them. Adjudged not actionable, it not being ſaid that ſcienter re- 

ceipit. Palm.. 67. Mich. 17 Jac. B. R. Arg. cites the caſe of 
2p Ratcliff v. Long. | | | 
Thou Haft 22. Thou perjured beaſt, I will mate thee ſtand upon a ſcaffold in 
the flar-chamber. Adjudged actionable 3 tor the laſt words do 
tree, ord not mitigate the former, but ſhew what the intent was in theſe 
ane words. Cro. J. 613. pl. x. Paſch. 19 Jac. B. R. Benſon v. 


tro rd in Hall 


& dotite 
Heet. It was argued not to be actionable, becauſe the laſt words expound the former. Et adjornatur, 
Cro. |. 660, pl. 2. Paſch. 21 lac, B. R. Ridges ve Milles. - Godd. 287. pl. 415. Bridges 


v. Mills 8. C. adjornatur. But ne opinion of the cout ſeemed to be, that the action would lie tor 
the words. ; 


* 4 | 

(4471 : 

1 23. He is a thief, he ſtale my corn, and never made me fatisfuc- 
50. vIve . 8 1 I «i . . 5 f 

{4 Higzens ion; 3 juſtices held that an action will lie, but Hobart e contra; 

S. C. and and per Jones J. the word (thief) will maintain it, and the laſt 

1 words ſhall not extenuate it. And judgment abſolute was given 
art lad e - . — " : ; 
was not a... for the plaintiff. Jo. 43. pl. 1. Mich. 21 Jac. C. B. Arys v. 

ti-fice, yet Higgyns. | 
he confented 5 | | 

that judgment be entered for the plaintiff. — Hutt. 65. S. C. ſays nothing of any judgment 
giien, but that they all agreed that that which qual:nes or extenuates words ought to be full, and not 
ambiguuuse | 


u did r:b 24. He is a thief, for he hath talen my evidence, or my lead fF 
me, end ico ny boiuſe, no action hes. Cro. J. 674. pl. 7. Mich. 21 Jac. C. B. 
4 my e- nl ! ; 3 } - . ; h | 1” b BY £3 
1 Arg. and agreed by the court to be good law; for in thoſe caſes 
ana, it is not ſhewn that any felony was committed, and the words do 
not action- - > 

; ot import any. | 
f Rf not po: y | 
: de. Godb. 89. in pl. 99. as adjudged, Oſborne v. Frittell. 

Tzu bawe fta the putters of my ꝛvindeao; heid not actionable, becauſe: the ſhutters are parcel of the 
houte ; but if be had laid, y ar: a thief ; for you bawr fiilen the ſhutters off my ꝛuindiav, it ſeems 
they are actionable, becaute the precedent words ſhew, that he intended ſuch ſhutters which were not 
parcel of the houſe. Lid. 104. pl. 12. Hill. 14 & 15 Car. 2. B. R. Hail v. Hammond, ——— Þcv 
44 . pl- 36. $. C. the cout inclice Une words not actionable; fed acjurnatur, | 
19 25. Thou 


ce WW Fs 


Actions [for Words. 
29. Thou art © 2hief, ond haſt couſened my couſin B. of his land. 


Crawley and Vernon J. held the former words extenuated by the 
ſubſequent words; but Heath Ch. J. and Hutton e contra, and 
that (and) and (for) in this caſe have one effect, and declare what 
thief he intended, and upon conference wich the judges, all 
agreed that the ſubſequent words explained his intent, viz. the 


robbery and couzening of the land. Judgment againſt the plains 


tiff. Hutt. 113. Mich. 8 Car. Harbert v. Angell. 


26. He hath ſtelen a tree, formerly cut daaum, uwvhich is felony, 
and I will cauſe hiin to be iudicted fer felony ; adjudged, and af- 
firmed in error, that the words are actionable; for (formerly cut 
down) is to be intended a long diſtance of time, eſpecially when 
he adds (which is felony, and I will indict him of felony.) Cro. 
C. 572. pl. 11. Hill. 15 Car. B. R. Bryon v. Wilkes. 

27. He got Mary Nabb <vith chilil, and the child is his, and ] have 
tried it with a freve and a pair of ſheers. Roll Ch. J. held the firſt 
words politive ſcandalous words, and the ſubſequent not mate- 
rial; but if they are, then they are in confirmation of the for- 
mer; for it ſeems he put confidence in the ſieve and ſheers, and 
that made him ſpcak the words, and it matters not whether his 
confidence be true or falſe ; and judgment for the plaintiff. Sty 
379. Trin. 1653. Sherecroft v. Weekes. 

28. Thou haſt fle our bees (innuendo a ſtock of bees, ) they 
are hid under the old woman's hemp-feck, and thou art a thief. It was 
inſiſted that after verdict they ſhall be intended ſuch bees of which 
felony may be committed; and judgment was given for the 
plaintiff niſi, &c. Raym. 33 Mich. 13 Car. 2. B. R. Tibbs v. 
Smith. | 


mer words to ſupport the latter, the words will not be actionable; but contra where they 
the latter words; and it was adjudg*e1 for the plaintilt. 


29. 1 will indi R. at the next ſeſſions, and he foall leſi his gate, 
and it ſhall gs hard with him for his life ; but his gate he fbi ſurely 
he for marking my ſheep. It was in!{ted that theſe words tanta- 
mount to felony ; but by Windham J. the latter words mitigate 
all, and therefore judgment was ſtayed until, &c. Raym. 12. 
Paſch. 13 Car. 2. B. R. Rawlins v. Hill. 

30. Thou art a rogue, ond received}? ſlalen inutton of Beſs Gamble, 


2 . . 7 1/7 — 
and fhe flole is, aud thou was partner with her, and fadſi part of it. 


It was moved in arreſt of judgment, that the plaintiff was not 


charged with any crime, but Beſſe Gamble; but adjudged for the 


plaintiff, becauſe here the partnerſhip relates to the other words, 
and ſo mult mean partners in theft. Sid. 413. pl. 12. Patch. 21 


Car. 2. B. R. Gamble v. Dana. 


31. He is a great rogue, and killed a man on fhip-9ard, and if he 
had not given money to have taken himfelf off, he had ſuffered for it; 
actionable by reaſon of the laſt words, which thew that he in- 
tended a felonious killing. Judgment for the plaintiff, Freem. 
Rep. 278. pl. 313. Trin. 1679. B. R. Banſield v, Lincoln. 

32. The plaintiff alleged a diſcourſe between W. and the de- 
fendant, concerning the plaintiff ana a baſtard of hers, and that 


] 3 ys laid, 


S. C. cited 

Keb. 137. 
in pl. 66. by 
Tulſden |. 

a> adj udged 

actionable 


Keb. 126, 
pl. 66. sle 
v. Smith; 
S. C. Wind- 
ham con- 
ceived, tliat 
it 1: were 
1mpotib/s 
for the for- 
may ſupport 


Keb. 1 7. pl. 
47+ So Ce. 
adjudged not 
actionabis 
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2 Rev. 494+ 
pl. 46. Game 
bie v. Jen- 
ney, 5. C. 
adjudged ac 
cordingly 
for tile 
plaintiffs 
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actions [for Words. 


W. ſaid, I Hep: foe did not murder her child ; to which the de, 
fendant anſwered, but fe did, and blood requires blood (innuendo 
that the had murdered her baſtard). Adjudged actionable, and 
the judgment atfirmed, 2 Jo. 211. Trin. 34 Car. 2, B. R. Nailor 


v. Clarke. | 

4 Jo. 235. 33. Thou art a clipper, and ſbalt be hanged for it, adjudged ac- 
3 3 tionable; for it ſhall not be intended clipper of cloth, but of 
Walker v. uch a thing for which he ought to be hanged, and that is only 
Beaver, S. C. of money. 3 Lev, 166. Mich. 35 Car. 2. C. B. Walter v. 
adjudged for Beav | | 
the plaint ff. Peaver. 

Se thou ert a clipper, ay neck ſpall pay fer it, adjudged actionable; for by the ſubſequent 
words it cannot be intended other clipper than of money. 3 Lev. 166. Mich. 35 Car. 2. C. B. 
Naden v. Micocke. 2 Jo. 235. Trin. 36 Car. 2. C. B. Rloyden v. Mycocke, S. C. ad- 
1244 actionable by; juſtices, Windham diſſentiente. Skin. 183. pl. 1. Naben v. Miecock. 
S. C. and z juſtices held the words actionabie. S. C. cited 3 Lev. 395. - 


Treu art @ clipper and cciner. The court held the words actionable, in regard of the ſtrong intend. 
ment, and ſuch words are underttood by thoſe that hear them to mean clipping and coining of money, 
2 Vent. 172. Paſch. 2 W. & M. in C. B. Anon. 

7 bu art a coiner of faiſe money, and I bave money to ſheww 4vhich thou coinedeſt. It was objected, 


that it did not fay money current in England, otherwiſe ic is only miſpriſion of treaſon; but adjudged 


fer the plaintiF,, ablentibus Popham & Gawdy, Cro. E. 629. pl. 24. Mich. 40 & 41 Eliz. B. R. 
Blake v. Stanley 
| tanley. 


34. You are a Brtal-loct, and a pick-loch, and keep pick-locks in 
your houſe, and I will arraign you, and have you whipped, and ſwing 
fer it. It was urged that the Jaſt words import felony. Judg- 
ment for the plaintiff, Comb. 52. Trin. 3 Jac, 2. B. R. Peat v. 
—_— | 


The pleas 


der this * ö N * x 
Ben a (8. a) For \ ords 27⁴ Ds acc of a E ofefſion. 
not confined | 

fi 


ſtriQiy to a profeſſion, but contain other matters, S 


Cro.C. 459. [I. 1 an action upon the caſe, if the plaintiff declares that 
— 0 My whereas he was an attorney de B. for ſeveral years before, 
S. C. ad. and whereas he was retained ſuch a day by one Helmes, to pro- 
judged for ſecute a ſuit for him againſt J. S. in B. the defendant præmiſſo- 


13 rum non ignarus, yet of his malice to ſlander him, having a com- 
that jusg- munication with the ſaid Helmes concerning the plaintiff, ſaid 
ment af- tlicſe words of the plaintiff, you may be aſhamed ts employ that knave, 
_—_— a - (naming him) for you quill receive diſgrace and ſhame by it ; for he it 
a knave, and a proclaimed knave in open market, by which he 4% 
ſeveral clients, & c. Action lies for theſe words; for it appears 
L449 ] upon the whole matter, that this is ſpoke of him in his profeſſion 
of an attorney, inaſmuch as it is alleged that the defendant was 
not ignorant of the employment of the plaintiff by the ſaid 
Helmes, and the words that he ſhould not employ him, &c. 
Paſch. 12 Car. B. R. between Nichols axD DR. WEBBE, ad- 
judged in a writ of error upon a judgment in B. and a judgment 
72 in B. aſhrmed, per curiam, Trin. 11 Car. Rot. 372. 


[2. [S-] 


Actions [for Words. ] 


2. [8] If A. having communication of B. an attorney, and 
of his ſaid office of an attorney, ſays before the clients of B. 
that B. is a baſe rogue and knave, and maintains his wife and children 
by his knavery and cheating tricks, action lies for theſe words. 
Mich. 14 Car. B. R. between SHaw anD WAKEMaAN, per 
curiam, adjudged in a writ of error upon a judgment“ in Bach, 
and the judgment affirmed accordingly. Intratur Trin. 12 Car. 
Rot. 125.) 


touch him in his profeſſion. 


449 


Cro. C. 
51 5. p. 15. 
Anon. ſeems 
to be S. C. 
adjudged, 
and athrmed 


* Fol, 53. 
— NP | 
in error; for 
the words 


An attorney of C. B. recovered, in action on the caſe, on theſe words, he it the fallet krave n 


Ergland, ard by G:d's blood be will cut thy treat. Mo. 61. pl. 171. Trin. 6 Elz. Anon. 
——S, C. cited Het. 140. as adjudged in the caſe of 


22. S. C. in the fame words. 


2 


Dal. 63. pl. 


Dittrey v. Dorrel, in C. B. and that the words thall be underſtood (falſe, as an attorney.) 


[3. In an action upon the caſe, if the plaintiff declares that he 
was an attorney of B. R. and a ſilizer there, and retained to 
ſolicite cauſes in the exchequer, C. B. and ſpiritual court, for 
one Jones, and was to receive 151. of him for proſecution 
thereof; and that the defendant having a diſcourſe of the plain- 
tiff, and of the ſaid 151. and of the ſaid ſuits, ſaid of the plaintiff 
he is a couzening cheating knave, and Mr. Fones hath left with me 
15 J. but I awill not deliver it him, but I vill fee the laying it out ; 
for be is a coutening knave ; an action upon the caſe hes for theſe 
words, for this diſgraces him in his profeſſion ; for it is lawful 
for an attorney to profecute ſuits in other courts as a ſolicitor, 
he being retained to do fo. Trin. 16 Car. B. R. between Eve- 
LEIGH AND PARKER, adjudged per curiam, this being moved in 

arreſt of judgment.) 1 | 
— 8. C. cited 2 Roll. Rep. 72, 73. 


Thou haſt 
Couzrred 
Mr. W., of 
b's fee, ard 
1 20 ſue 
thee for it in 
toe frer- 
cyamber, fer 
that thnu 
lidſt not come 


fer V. Ad- 


judged for 
the plaintiff, 
an attorneys 
Brownl, *s 
Trin. 11 | 
Jac. Ste- 
phens v. 
Battyn. 


The plaintiff declared that he was an attorney, and that there being a colloquium concerning his 
office, the detendant ſaid, be is a cn , and bath couzened me of 208. is actionable; and judgment 


for the plaintiff, Het. 123. Mich. 4 Car. C. B. Litman v. Weit. 


He (meaning the plaintiff) is a couzener, and ceugened bis clients in the ſheriff 's-court at London, and 


| was for that cauſe dilcbarged cf that crurt, were ſpoke of an attorney of C. B. and the court held the 
words were ſcandalous words, and toirched him in his profeſſion; ard ſo a judgment in C. B. was 
affirmed. Cro C. 261. pl. 6. Trin. 8 Car. B. R. Mead v. Perkins. 

Words of an attorney, be is a baſe, cheating, couzening knaue, and bath cheated me as never any man 
Was cheated, The queſtion was, whether an action would lie for theſe words; for if he had not 
ſhewn that he was an attorney, an action would not have lain; and if it is laid barely without any 
circumſtance, it doth not appear that it toucheth him in his profeſſion, and theretore the court would 


adviſe, Cro. C. 510. pl. 4. Mich. 14 Car. B. R. Jefteries ve Payhem. | 
This plea is 


[But then was vouched a caſe about 2 years paſt of one Pain, 
an attorney of B. R. v. where it vas ſurmiſed that he 


not maiked 
in roll with 
any numbers 


proſecuted a cauſe in a court of requeſls, &c. and that ſuch words 
were ſphe of him in the proſecution of the ſaid ſuit; and the 
court was of opinion, upon my motion for Pain, that the action 
did not lie, and gave a peremptory rule accordingly for judg- 
ment againſt the plaintiff; but now the court retracted this 
opinion; and after, this ſame term, Pain moved for judgment 
in this cauſe alſo; but it was adjourned; but after judgment 
was given for the plaintiſf.] | 

[4. If A. ſays of an attorney, having communication wit!. the 
attorney concerning 20s. duc to J. 5. in full difcharge ot a 
judgment obtained by the ſaid J. S. againſt the faid A. in tret- 
. 7 "la 4 pats, 


450 Actions [for Words. ] 


paſs, 3 e are a Berking attorney ; and at another time ſays of him, 
he is a cheating attorney, and he may be thrown over the bar, an 
action lies. Hill. 18 Car. Rot.. . . . B. R. between BIRD aND 
l. 8. fl. Woopcokx, adjudged, this being moved in arreſt of judgment. ] 
"26. [5- If A. has parlance with B. touching C. an attorney, who 
The court before was retained yy B. to be his attorney, and A. ſays to B, 
Met firſt our attor ney (innuendo the /aid C.) is a br: tbing knave, and hath 


dividec, but , — 3 
ends Taken 201. of you to cozen me, theſe general words will maintain an 


they gave action, and the laſt words do not extenuate them; ſor if any 
. one has any intermeddling ! in caſe of juſtice, be he judge, othcery 
or the plain- 

tiif.— or attorney, if he receives any undue reward for any thing con- 
Brownl. 6. trary to juſticc, this is a bribe. Hob. Rep. 13. between YARDLY 
$4 C. Ex 

Mo. 85s, AND ELLIs, adjudged.) 

pl. 1173. Mich. 11 Jac. S. C. and after ſeveral arguments adjudged actionable. Win. 29. 
S. C. cited Arg. 'as adjudged not actionable; but Winch interrupted him, and ſaid it was adjud ed 
the contrary. §. C. cited as actionable, Het. 175. 

He (innuendo the plaintiff) rock corrugely s maris of B. T. being againſt bis ron client, fer putting 
eF and delay ng an eff: e gar bim. It was moved, that the dec gration did not expret-ly aliege that 
he was an attorne) at the time of ſpeaking the 5 „dut laid it that he had been an attorney. The 
court held the wcrds actionable; but it is ſaid in marg. . was aireited on the exception. 
Brownl. Is Smayih Vs Smith -4 


Fob. 117. [6. If a man ſa ays of an attor Ys thiu art a commun maintainer 
P 1425 
S4C. Ty 
Mo. 867. next beiin, action lies for theſe words, thou art a champerter ; 

ple 1200. for this is agai nit his once and the ſtatute; but no action lies 
Patch. 14 * 13 2 
Jac. C. E. for the other words, * thiu art a maintainer of ſuits; for this is 


Cox's caſe, Jawful for him to do, and juititable, and the other words of 
SC. a throwing over the bar are of an uncertain ſenſe. Hob. Rep. 
Judged ac- 3 2. - | 

dor able.— 163. beiwecn Box axD BaRxaBr adjudged.} 

Brownl. 15. S. C. adjudged for the plaintitt, by teaſen of the word cane only. 
cited per Hobart Ch J. Vi its 40s 


S. C. 


2 [/. If a man ſays of an attorney, he rs an extertianer, and one 
* Foc." J. §. told me, that he had cozened him in a bill of cofts of 10l. ac- 


anc the 
words there tion lies for theſe words; for it is againit the oath of an attorney 


ae, ben art to commit a falſity. Hill, 40 Eliz. B. between DTANLEY AND 
2 7 
[ . DoswELL. adjudged. ] 


tinte 
gerte thy living Ly extorticn, and didft caaen ere P. in a bill of reſts of 10 J. All the court held, th at for 
the words thou at a cozening knave) no aftion lies, for they are too general; and for the words (thou 
getteſt thy living by extortion} no action lies, for he may do fo, d be no extortioner but — laſt 
words touched ain in his profeſſion, and were adjudged actionable tor the realon abose. 


Al. 12, [3. If one ſays to an attorney, you are a tnave; you were an 
3 *. atrarney for my niother againſt my 2 yay and fot her en to fue 
— di, and made him ſpend 28 and ſuch knaves, as you are, have 
® Fil. 54. * made my hub: md. ſpend aimoft all his Hate, action lies for theſe 


— for this diſgraces b in his othce of an attorney. Paſch. 


23 Car. B. R. between HILTON axp PLayYTERS adjudged per 


beczuſe no 


epliogs! om curiam, in a writ of error upon a judgment in B. and the 


Was ald wy judgment alhirmed accordingly. Intratur Hill. 21 Car. Rot. 30. 
"— 
fac Fog Bacon a J. was of opinion reac the plaintiff, but Roil Ch. J. e contra, becauſe the ſubſequent w. ds 
declare, that the word (knave) was intended of him in his proteſſion, and theref6re needed no coflo- 
quivm of his profeſhon;- and afterwards Bacon J. having changed his opinion, judgment, with h. 
aſſent, was given fur the plant f. ; 
; ud | T6 it 


of ſhits, and a champert ter, and I will have thee thrown over the bar 


I 75 a CIR ANAND II 5 "> 5 > 4s 2 2 8 2 ir n 
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Actions [for Words.] 


fg. If a man ſays of an attorney, he keepeth many markets, and 
filz up men 19 ſuits, and promiſeth if he da nit recover in their 


cauſe he awi!l take no charges ; and he once promiſed me, that if he 
did not recover in @ cauſe for me he aus ha take ns charoes of me ; yet 
after -avards he 'prefe, uted a ſuit, and obtained Judgment, and ot chavy g 
of me fer that cauſe ; and that 1 can prove. New there are ſuch ar- 
ticles againſt him, that if he were worth Zoool. he would not be left 
avorth one groat. Action lies for theſe words, becauſe for an at- 
torney to {tir up men to ſuits, is not lawful, but is a badge of a 
barrctor 3 and to contract bebe not to take charges if he 
does not recover, is a badge of maintenance, and not lawful. 
Mich. 1649, between SMITH AND ANDREWS adjudged, in a 
writ of error upon a judgment in B. and the judgment athrmed 
accordingly. Intratur Trin. 1649. Note, the action was alſo 
brought for other words mentioned in the declaration to be ſpoke 
at another time, of which no quelition was but that they were 
actionable z but the only qucſtion was upon the words here 
before mentioned. ] 

[10. If a man ſays to a doctor of phylic, th: art a quack= 
fatver, an action upon the caſe hes; for it is well known what 
is intended thereby, and it is a great diſgrace to him. Mich. 
5 Car. between ALLEN AND Earox adjudged, this being moved 
in arreſt of judgment, where the plaintiff was phy ſician to the 
king; and the defendant ſaid, he 7s not the king's phyſician but a 
ach il ver.) 

C11. If a man ſays to a doctor of phy fie, thou art a drunken 
fort, and an afs ; then nover avaſt a ſcholar, thou art net worthy to 
ſpeak to a ſchilar ; this I auill prove and juſtify. Action hes for theſe 
words, though there was no diſcourſe of his profeſſion before; 
for he cannot be a good phyſician if he be not a ſcholar in other 
matters. Mich. 8 Car. B. R. between Cawpry AND CHICEKLY, 
this being moved in arreſt of judgme ent. And after Trin. 9 Car. 
judgment was given per curiam for the pl untitf.) 


and afterwards Tri 
held actionable by Crooxe and Jones J. 


able, but he would adviſe; 
Ccdb. 441. pl. 509. Cawdiy v. Tetley, S. C. 


O12. If a man fays of a doctor of phyſic, he rs an emperic and 
mountebank, and a baſe fell, action hes, without any averment 
of the ſignification of the words; for theſe are terms of diſgrace 
well know n, and in ditzrace of his profeſſion. Paſch. 12 Car. 
B. R. between DR. Gopparr axD HASELFOOT adjudged, this 
being moved in arreſt. Intratur Trin. 11 Car.] 

(13. If A. having communication with B. about his attorney, 
ſays to him, 9 attorney is a bribing knave, and hath taken 201. 
of you to cozen me, 
dliſgraces him in his > nn; for it is a ſcandal to him to give 
any bribe to any. Patch. 2 Jac. B. Trin between 
YARDLEY anD Erect, 5 curiam adjudged.) 

[14. If a man ſays to an utter barriſter, %, art no latuyer, 


451 
Sty. 183. 
8. C. 2d- 
judged for 
the plaintiff 
in C. B. and 
affir med in 
B. R. — 
(I. b) pl. 7. 
S. C. but 
S. P. does 
not appear. 
(K. b) 
pl. To Ss Go 
but S. P. 
does not ape 


pears 


Cr. C. 
270. pl. 5. 
Cawdry Vs 
Highley, 
alias I ythey, 
. 
chardſon at 
firit was of 
opinion the 
words were 
not action- 


n. 9 Car, it was adjudged for the plaintiff, —— 


See pl. 5. 
S. C. and 


the notes 
an action lies for the attorney, becauſe this there. 


You a cbun- 
ſellor: 9 a 


thou can nt male a leaſe 5 thou hajt that de Tree awithout deſert ; . 75 Je, FR afty 
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Actions [for Words. ] 


are frolt that come te thee for law. Action lies. Mich. 13 Jac. B 


between BANKS AND ALLEN. ] 


Fel in the prof n. Adjudged actionable. Poph, 207. per Jones ]. Tun. 2 Car. . R. Cary s caſe. 


4521 
Cro. C. 
192. pl. 1. 
Taylor v. 
Starkey, 
S. C. it was 
odjected that 
there was no 


Ci p. If a man ſays to an attorney, th2u art a common barreter, 
a Fudas, and a promoter, action hes for theſe words; for to be a 
common barretor is a great diſgrace to an attorney. Trin. 6 
Car. B. R. between STaRKY AND TAL OR adjudged, in a 

rit of error, and the firſt judgment given in B. per curiam 
afſirmed.) 


evilogquium of the plaintiff as attorney. But all the court conceived the action well lies, and words 
are to be conſtrued ſecundum conditionem perſonarum of whom they are ſpoken. Whereupon 


the judgment was affirmed. 


Hutt. 104. Trin. 5 Car. S. C. and the Ch. |. ſeemed to be of 


Opinion that the words are no more than if he had faid, that he was a common brabler or quarreller ; 
but it was afterwards ſtrongly urged by ſerjeant Hitcham that the words are aQtionable; [and I do not 
obſerve that any thing more was ſpoken by the court, the reft of the report ſeeming to be only the 
argument of the ſerjeant.] Het. 139+ S. C. Richardſon doubted, and queſtioned whether the 
words ſhould have relation to him as attorney, but Hutton and Harvey thought the words <5 well 
applicable to his profe ſſion as if it had been found that there was a cr lloquiun: of him as torney, it 
being laid that he was fuch, and that be lived by that profeſſion, and that the defendant maliciouſly to 


hinder bim in his orofeſlion ſpoke thoſe words, Adjornatur. ——[bid. 143. S. C. adjudged for the 


p. Ant f. 


You bawe plaid the Judas with your client, was ſaid by Hutton and Harvey, and agreed by Richardſon, 
to be actionable without doubt. IIct. 141. in the caic of Starkey v. Tay or. 


— — 
Fol. 55. 
— —— 

Oro. C. 
382. pl. 11. 
Peart v. 
Joan . 
adjudged for 
the pla! ntifT. 
He is a 
feiiry lacu- 
yer, and bas 
at much law 


* may be heavy, and not ſo ready 2s others are, and yet a good 
= 3 lawyer. But here, it appears, upon the whole matter, that it 
counſelicr at Was ſpoke malicioully, and he ſaid that he would not get any 
1. e, thing by the law, which diſgraced him in his profeſſion. Mich. 
S 44 

J. ln 0 Car. B. R. between Prarts Axn Joxres adjudged, this being 


Manors, was 
adjudged ac- 
Gunable, the 


[16. In an action upon the caſe for words, if the plaintiff 
declares that he is an utter barriſter of the Middle- Temple, and 
a practiſer of the common Jaw for ſeveral years, and the de- 


fendant of purpoſe to defame him, maliciouſly faid of him to 


J. S. his father-in-law, did Mr. Pearce, the plaintiff, marry 


your daughter? to which J. 8. ſaid, yes; to which the de- 
fendant replied, he is a dunce, and will get nothing by the law ; to 
which J. S. anſwered, other men have a better opinion of him; 
to which the defendant replied, he was never accounted otheraviſe 
in the houſe. The action lies upon this declaration; for a man 


moved in arreſt of judgment, after a verdict for the plaintiff. 
Intratur 10 Car. Rot. 411.] | 


words being ſcandalous, and touching him in his proſeſſion. Cro. E. 342. pl. 9. Mich. 36 & 37 


Eliz. B. R. FPaimer v. Bowyer. 


Golaſb. 125. pl. 17. S. C. adjudged for the plaintiff. —— 


Ow. 17. Palmer's caſe, S. C. but there the words are, I marvel you will bave ſuch a palt . felliwo 
for your fexward ; for be bath as much law as a jackanapes. The plaintiff ſhewed, that by reaſon of 


ſuch words he was diſplaced of his office, 


Judgment for the plaintiff. But if he had ſaid, that be 


bed ns mire law thay J. S. it is not aftionable, though J. S. be no lawyer. — S. C. cited Mo. 


409. pl. 553. as adjudged actionable. 


Win. 40. 5. C. cited by Hobart Ch. J. as adjudged 


actionabe.——8. C. cited as actionable. Godb. 411. pl. 509. but that an action would not 


have laid, if he had ſaid ns more wit than, &c. 


Mar. 59. pl. 93. S. P. cited by Berkley as 


adjudged not actionable; but if hie had taid, that he hath no more law than a monkey, the words 
would be actionadie. 


_ 4 C17. If a man ſays of a counſellor of law in the north, 2hau 
n it art a daffa-dywn-dilly, an action lies, with an averment that the 


avords 


r OS 1 OP. 
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word Hg ui that he is an ambodexter. Mich. 10 Car. B. R. Johns, 3. Cc. 
in Prazz's caſe, ſaid to have been adjudged in icaccario, and — 1-4] 
agreed per curiam. ] | wh 

| | | | | S. P. cited 
by Tanfiel4 J. to have been adjudged in Prefton's caſe, Noy 98, —S. P. cited by Richardſon, Het. 
127. as adjudged actionable, becauſe the word being ſpoken in the north, it ſigniſies there an am- 
bodexter. — Dal. 97. in pl. 27. cites Neverel's caſe, S. P. — 5. P. in a nota of ite 
reporter. Mo. 409. in pl. 553 S. P. cited as adjudged actionabſe. Cart. 214. 

Jeu art an amdedemter, being ſpoke of an attorney, was adjudged actionable, becauſe it ſlanders 
him in his profeſſion, and is as it he had ſaid that he was corrupt in his office. Godb. 214. pl. 304. 
Mich. 11 Jac. C. B. Anon. 1 

B. is a grid attorney, but that he will play on beth ſides, is actionable. Brownl. 5 Paſch. 13 Jace. 
Brown v. Hook. 

You ave a paitry lawyer, ard uf» to lay in both hands, being ſpoke of a counſellor, were held not 
actionable; but there being other words added, viz. be is a furtherer and maintainer of felories, are 
actionable, though it was intiited he was no juſtice of peace nor public officer. Cro. J. 267, 268. ph 
30. Mich. 8 Jace Rich v. Holt, 5 

[ 453] 


C18. If a man ſays to an attorney, thou ſaye/? thin art an at- 2 Brownl. 


torney, but I think thou art but an attorney's clerk; and if thou be, 253+ "hy | 
- . | A: : man's caſe 

1 will have thee picked over the lar next term. No action lies for 8 C. jc 

theſe words, becauſe it is uncertain whether he intends that he ſeems the 

himſelf will pick him over, or the court. Paſch. 7 Jac. B. wars ae 

T 58 1 ah {© a; ! ; 1 ; not action- 

OOTMAN S Calc aqdque ged.] able. 

J. M. your atterney? he is the feel ſteſt and ſimpleſt attorney togvardi the lau, and if be does not 
over yeur cauſe I will give you my cars; be t5 a fe and an ajs. Theſe words are actionable, 
being ſpoke of an attorney; tor it is a great ſlander, and touches him in his place. And he had judg- 
ment, though the court upon the firſt motion conceived the words not act.ionalle.Cro. E. 589. 
pl. 25. Mich. 30 & 40 Eliz. B. R. Martyn v. Butilings. Goldſb. 128. pl. 21. S. C. ac- 
cordingly, and adjudged for the plaintiff, And Popham laid, that to fay an attorney wi!l overthrow 
his client's cauſe, is an actionable ſlander. a 


[I 9. It a man ſays to an attorney, that he is a common mains Saying of an 
tainer of ſuits, no action upon the caſe lies, becauſe it is not any {p92 = 
diſcredit z for it is his profeſſion to maintain fuits. Hill. 14 Jac. commen flir- 


B. between Boxs AND y rer up of 
ſuits, and a 


d ſinfber of the peace, and ſo a mower f aut actions, without doubt is actionable. Said by counſel, 
Arg. Het. 140. Trin. 5 Car. C. B. 

He ſets people tegetber by th: ears, and we Hall kave him irdited for 2 common barretor. The words 
being ſpoke of an attorney, are actionable, notwititanding Box and Barnaby's caſe. And judgment 
for the plaintiti, Cart. 214. Paſch. 22 Car. 2. C. B. Anniſon v. Blofeld. | 


[20. If a man favs to an attorney, hot he ig a common cham- See ſupra, 
pertor, action upon the caſe lies; for this is to have part of the . 
thing in demand pending the writ, which is not lawful for an 
attorney to do, and ſo a diſgrace to his profeihon. Hill. 14 Jac. 

B. between Box AN adjudged.] 
(21. If a man ſays of an attorney, 7hat he has the falling ſickneſs, Noy. 117. 


an action lies, becauſe this diſables him in his profeſſion, for by Tyler v. 

. 1 Perkins 
reaſon thereof he cannot follow the duty of his profeſſion. Hill. S. C. but 
4 Jac. in +'TayLoR AND PERR's caſe held. ] S. P. does 

| not appear. 
7 y Cro, J. 144. S. C. but S. P. does not appear, ——— 4 See (H. a) pl.4. S. C. but not exactly 
(22. If a man ſays to a counſellor, 2h: barreer? thou o a 1 
barretor ® ibo called to the bar? thou wert put from the bar, ——_ ve 


Action upon the caſe lies, though the words are not certain; PzrsTox's 


18 1 *. þ | nos 
nor is it ſaid that he is a common barretor in his profciion. Paſch, Site, 28. 
- | - g Jac. zudged for 


+4 
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the plaintiff, $ Tac. in the exchequer-chamber adjudged. See the ſame caſæ 


4 d 5 
— among the Reports de Pafch. 8 Jac. B. between BusTLEY a8 


13 Di1sox.] 

Rep. 7. 

Dion 1. Beſtne S. C. and with thefe further words, viz. and en der 22 ww thy ſ If here, thou yy 5 79 
the lato f thou baſt os mich wit as a dar. Adjudged in Mi R. for the Fla. ati, and red in 
error in the „ bee 


1 [ 23. If a man favs to J. 8. an attorney, he is an extorticneys 
_— and one P. told me that he had cozened him in a bill of 101. an 
there. action hes for theſe words z for it is againſt the oath of an at- 
torney to commit a falſity. Hill. 40 between SrANLEI 
| AND BOSWELL, adjudged. ] | | | | 

See (UF. a) [24. If a man favs to a common ſmith, 7-7 art a rogue, and 4 
Pl. 24. eozening rogue, and in one tire of awheels avhich thor draft Gud 2 
FJ. S. thou d. 4 cozen him of a ae. no action hes for wee 

words; for it may be intended (and the words in ve. 
: import that they intended) that he had cozened J. 5. in the 
price only, and not in the ill making of the wheels ; 5 5 for 
L454 ſaying to fuch men of trade who tell * things that they cozen 
| in the price is no diſgrace, for every trader cozens in the price 
* Fol. 56. when he ſells for more than the th ing is worth, and here it is 
— not ſaid that the ſmith made this tire of wheels, and if he did 
not make it, it can be no diſgrace of his trade. Paſch. 16 Jac. 

B. betwecn "I'1CKNELL AND SNELLING, per cur.) 

ſ25. If a man ſays to an utter barriſte r, who is a town-clerk 


Poph. 139 

S. C. by the of the town, and a ſteward of the town- 1 thou art a pre- 
my Cl 10 knave a uri 27¹ h1: Abe. A bribing 7 ae , Aa barogre 171 77 

Powell's » P 6 3 10 4498 1, 


caſe, and a diſſeinbling knawe, a corrupt knave, ant 2 / will be de it, Wc. and 
Mountague Feu, haſt not carried thyſelf as theu cughigſt, and I will make thee 


Ch. |. ſald 
has 1 the nor that thou haſl wronged me in the court of Plymouth (where he was, 
words beſides before and at the time of the ſpeaking, dier and ſteward, 


the words as he avers in the declaration), and thou haſt nt perfs rmed thy 


corrupted . 
br are ice according to law ; action lies for theſe words, for it appcars 
idle, but by the laſt words that he was corrupt in regard of his te 


theſe words meanor in his court and office. Paſch. 16 Jac. B. R. between 


bo bis — FowELL AND Cow adjudged, this being moved in arreſt of 
for it has judgment, ] 

reference to 

that, and therefore is actionable; and judgment was given accordingly. 2 Roll. Rep. 22. 
Powell v. Cole S. C. it was objected that it is not ſtewn that there was any colloquium between the 
defendant and the party that the word, were ſpoke of the offices which the plaintift had, or of his exercite 
of them, and ſa it is à if ſpoke of a private perſon. Sed nog allucatur, but judgment was given for 
the plaintiff, 


26. If there be a matter depending in chancery between A. 


Cro. J. 65. and B. and thereupon a commithon is directed to G. M. who 15 


pl- 4. S. C. 
and Wil- a juſtice of peace, and others to examine witneſſes therein, and 


Fams J. held alſo to hear and determine the ſame caufe, and G. NI. and the 


- _ others act in the execution of this commiſſion, and afterwards 


able, but the A. ſays of G. M. Sir G. Moore (wlych was his name at large) 
other 4e 77 a corrupt man, and hath taken bribes of B. innuendo, bribes for 


| t 2 ; . . . 5 
"ud; hong favour to be done to B. ing the execution of this commiſſion ; and at 


for the another time he ſays, B. bath ſet Sin G. Moore on horſeback with 
e br Ihe 4 


Actions [for Words. ] 


2. er, abe reb V to de fraud equity and pod conſrience, 
doth not appear that the commiſſion was returned, yet it is alleged 
that he dealt in the execution thereof, in which he might act cor- 
ruptly, and thous ht he was not any judge nor ofhcer ſworn in this 
commiſſion, but ciected by one party, and fo might be partial to 
this party, and take a reward for his pains, yet thi action upon the 


Though it 


caſe lies for thefe words, inaſmuch as by this commiſſion of Oycr 
and terminer the king intruſts him, corrupt dealing therein, and 


454 
plaintiff... 
Yelv. 62. 
S. C. ſays. 
that Fenner 
and WII. 
liams held 
the words 
not action- 
able, but thg 
other 3 e 
contra, and 


in the examination of witne es, as in taking of bribes, is punith- judgment 

able 2 fac. B. R. between Om GEORGE Mookk AND _— | 

FoRSTER, adjudged. }] plaintiff, 
So ſaying to an arlirrator by him th him, that he hos talen Lribes of the other party, fa that 


Hearing any thins of hi bis 6 le, is a ſlander puniſhable; f 
of reference may be punithed by indictment. 


Jace B. R. in cale of Moore v. Foſter. 


25 ts Cr, er 
8 8s Y & b > , 1. 
corruption IN matrers 
ton. Yelv. 52. Paſch. 


; 
27. If a man ſays of a juſtice of peace, he was the tru e patron 
of advnzuſen of S. but be hath 25 7 it patronage and pre /entatiun * 
being a ſimon; ſt and recuſunt, bach which J will prove him to be, 
no action lies for theſe words, for though the recuſancy, w hl ich is 
the moſt material word, be a good caufe to depoſe him from his 
othce, yet this does not touch him in the male-adminiſtration of 
his office, nor in his oath nor allegiance, and it is nt certain what 
recuſant he intends, for perhaps he intends a recuſant according to 
1 Eliz. Trin. 16 Jac. B. R. between SiR JoHN TaSsBORROUCH 
plaintiff, aND adjudged.] 

28. If a man ſays of a ftew ard of a court baron and leet, he 
hath pur a pr. 72 tne?! into the ur 1 J verdict againſt me of 35. 4d. 
for ſuing f P. W. out of the eourt £511 trary ta a pain, without the 
conſent of the jur y, action lies for theſe words; for this deceit diſ- 
graces him in his profeſſion. Mich. 4 Jac, B. R. between Cars 
AND REaD, per curiam prizter Po opham.] 

29. If a man ſays of a juſtice of peace and Judge of the court 
of the marches of Wales, he is a blod-ſucker, and eech after blood, 
FE a man vill give him a couple of capons, or half a ſcore of awea= 
thers, he will * take them, yet no action hes, becau 1 the words 
cannot have any ill ſenſe. Mich. 37 & 38 Eliz. B. R. between 
Six CHRISTOPHER HILLIARD AND CONSTABLE, adjudged.] 


Cro. E. 306. 


actionable; becauſe a man may thirſt after blood in caſe of juſtice. 


for by the common law ſuch 


By Popham, Cawdy and Yelver- 


See (D. a) 
pl. 24. S. C. 
and the 
notes there. 


[455] 
See (V. a) 
pl. Te S. Co 


F Pet if ary 
man, Sc. 
of d 
* Fol. 57. 
— — 
Mo. 418. 
pl. 574 · S. C. 
adjudged not 
pl. 5. S. C. 


But if any man <will give him a bribe, as Wax >, Sc. the court was of opinion that the laſt words not 


being found, no action lay for the firſt; 


for it cannot be intended what blood he ſucked, and by advice 


of the greater part of the juttices of England, it was adjudged for the derendant. —[bid. 433. 
pl. 41. Mich. 37 & 38 Eliz. B. R. S. C. and as to the words, he is a bed ſucber and ſeeketh ethers 
cd, Gawdy and Fenner held thoſe words not actionable; but Popham and Clench e Contra. But 


this being moved at Serjeants Inn, before all the juſtiſ es of England there aſſembled, 


the greater part of 


them reſolved that the action lay not, and judgment was entered (with conſent of Popham and Clench) 


for the defendant. 

(30. If a man ſays to a juſtice of peace, thor art a blogd-ſuckes 
and art nit worthy lo live in a commonavealth, the child nat born wi 
curſe thee, no action lies for theſe words. Mich. 38 & 39 Eliz. 
B. R. between PrvcnuBack AND WARWICk, adjudged upon a ſpe- 
cial yerdict cites Mich. 37 & 38 Eliz. B. R. 


the very ſame, it ſeoms to be 8. 6 Mod. 163. S. C. cited Fill, 23 & 29 Car, 


= 


S. P. held 
accordingly, 
Nov. 64. 
ThHIMMELs 
Tuo P*s 
caſe, and the 
_ being 
C. B. by 


Atkins. 
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Atkins J. in exe of Townfnd v. Hughs, that the words were not held actionable, becauſe they nel. 


ther relate to his office, nor lix any crime upon him. 


* [31. If a man indicts 2 puftice of peace for a common barrctor, 
. and he upon this is found not guilty, and afterwards the indictor 


140. pl. 191. Calls the ſaid juſtice, cammen barretor, action upon the caſe lies 
Hill. 14 againſt him; becauſe this diſcredits him in his offices. Paſch. 38 
:. R. R. between PooLE axp BENBRICKE, adjudged. }] 


of Thornton 
and Jebſon. s if the words had been ſpoken of a public officer, or an attorney or the like. Hob. 140. 
per cur. in caſe of Tho:ratua Ys Jedſon, oditer. Sce U. a) Pls 3 5. .— DCC Li. a) pl. To 


—See ſupra, pi. 15. 


Mo. 695. fl. [32. If a man ſays of a juſtice of peace, he hath taken m roney 
965. S. C. of a thisf that was brought befare him jor ſtealing of ſheep, a wh 


by name of 
Mazitzsx ider him and keep him from the gal ; action upon the cate hes tor 


„Cor ron, theſe words. Trin. 38 Eliz. B. R. Corrox's caſe adjudged. 


adjudged in 
B. R. and judgment affirmed in the excheguer- chamber. 


Mo. 141. pl. 33. It a man ſays of a juſtice of peace, he i a Cor ru, nian, 


— he 1s a vermin in the communavealth, Sc. action upo on the c: iſe hes, 
Broughton's Mich. 42 & 43 "Eire. B. R. between the Biltop of Covexrix axv 
dale, be it a LITCHFIELD AND WORTLY dubitatur. ] 

wermir in the b 

ccmmoravealth, a falſe and pt man, an 5 erite in the charch of Cad, @ dim bler; be bath uſcd 
c d of extortien; be roi 
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ma "y ce N 5h fracsi e 2 1 t 215 ul 5 55 cc red my rege, 3 be ; 
and T Fu. 'y Cath bor fire e C. alen man, con ict. of many <fjences, og knowing bim t9 be an 
evil man, Muira nch fi l, js me, without lago, conſcience, or ben . 
letter of the plaintiff, a t cr of peace, by tlie biſhop of L. and C. to the carl of Leiceſter. All the 
court held the words ac“ Sale, though wrote in a letter to-a ſtranger ; otherwiſe if in a letter to the 
party himſelf ; and thougi ſome of the words are not actionable, yet the damages were well given. 
— And. 119. pl. 155. Boughton's caſe, S. C. all the court held that ſome of the words were 
not actionable by themlſelv-s, vet ſome held that all of them together would bear an action, ſeveral of 
them touching him“ as 2 juttice of e in doing things corruptly and injuiivaſly, nd aſterwards, 
upon a conference with aul the juitices met at Serjeant 3-Inn, ail except 2) ag reed the n lay * 
the reaſon before, and that judgment ought to be given, notw ithſt and. ng ſome of the words divided 
are not aCt.onab'e, and ngtwithſtanding the damages were taxed generally. S. C. cited Cro. E. 
192. pl. 5. as adiudged actionab. e upon the words (he is a vermin in the commonwealth, and a cor- 
rupt man.) 

Theu dealeft corruptly, being ſpoke of a juſtice of peace, ation lies; per Anderſon, Cro. E. 258. 
in pl. 18. Mich. 36 & 37 Eliz. C. B. 


* 
{ 456] i 

_ 14 If at a quarter: ſeſſions J. 5. makes information upon oath 

Sdjudged £5; againſt J. D. of a miſdemeanour, whereupon the juſtices bind him 

the plain - to his. good behaviour, and after J. D. ſays to one of the ſaid 


tiff, becauſe juſtices, by your means I had wrong at the ſi ions, and there you 


it touched 

3 his Cauſed J. S. 4% fwear that which was wiitrue againſt me, the {aid 
place, ia Juſtice ſhall have an action upon the caſe againſt him for thete 
caarging words, becauſe a Juſtice ought not to procure any man to make a 


him of pro- 
e ong falſe oath, and ſo it is againſt his office. Mich. 10 Jac. B. betwecn 


bs take Sir WALTER CHETWIN AND MEESsOx, adjudged. ] 
a!ſ- oat 
before himſelf. Yelv. 220. S. C. adjudged accordingly. 

Caſe, &c. for theſe words ſpoken of a juſtice oi peace, be makes uſe of the king's common to worry 
me cut of my fate, and held actionable. 3 Mod. 71. Mich, 1 Jac. 2. B. R. Newton v. Stubbs. 


Pam. 67. [3 5. If a man ſays of a commiſſioner upon a commiſſion re- 


e 4 turned by him into chancery, he hath put out ſome depofulions that 


the plain. were taken, and added hers that were not, action lies; for this diſ- 
graccs 


Theſe words wee wrote ina 


, a A n ARS IE. A * iy 5 1 " ant 2 * 5 SER n by y 8 an 5 SH 
UNE ET IPRS EEE e MPs Lan SE 0 n e FP RIES + n wes" Oe . J%%%7%%5%SSSSS5SSS50505S050%%Sc < > d - WE 
r Cr, SE I r r IIS OC ST 0 SS TCC . I OR he n FF I * 
e N 7 5 . I. tRNA PID San Met, wt. 83 : e Tf ee n = N "45 a6 i 
EOS 1 FWT OTC} I I Io el 1 : 0 * OT LSE 
3 n ea ko 255 Eb mr.... "Fe TEE © 8 3 n e Drs 
LI 


— Oo WAP BRvEY 
— FH ES Vera 5 1 


Actions [for Words.] 456 


graces him in his reputation ſo as not to be a commiſſioner again, a 3 
and ſubjects him to a fine in the ſtar-chamber. Hill. 17 Jac. 1,8. C' 
B. R. between Sir NiCHOLas PakKER AND LARGE, per cu- fays the opi- 
riam. | | | | pare _ 

| OuUre wa 
that the action lies; but judgment was arreſted, becauſe the defendant [who was a miniſter, as Palm. 
C2. ſays] oficred to make public ſubmiſſion to. the plaintift at the affiſes. 

Vhere the plaintiff was a commititoner of the exchequer to take examinations of witneſſes, the de- 
fendant ſaid of him, Le latb returned witn'ſJes tat never Were examined, it was adjudged actionable. 
Palm. 67. Arg. cites 31 Eliz. Thoroughgood v. Fiſh..—Cro, E. 623. pl. 17. Mich. 40 & 41 
Eliz. B. R. Fiſh v. Thorowgood, S. C. that he bath returned, as the d-poſctions of coin es into the 
exchequer, the examination of perſens Tho never ⁊ucre fevirn ; and reſolved to be actionable, and judg- 
ment for the plaintiff. S. C. cited Palm. 67. Arg. as adjudged actionable. S. C. cited 
2 Roll. Rep. 153. Arg. but Haughton J. ſaid he believed the Caſe was not fo adj udged. 

36. If there be a diſcourſe between C. and D. of M. F. and Co. J. 557. 
C. fays to B. [D.] Mr. Deceiver hath deceived aud cozened the king, * 9 e = 
and I have him in queſtion fer it, and 1 doubt nit but to prove it C. B. and 
ogainſt him, M. F. ſhall have an action, averring that he was the Judgment 
king's receiver of the court of wards, and that the words were — 
ſpoken of him; for it appears by the nickname given to him, court held 
{cilicet, Deceiver, that he intends the deceit to have been in his Mat it is 8 

. — . GVOU ene 

office of receiver, and by the other words alſo. Hill. 17 Jac. Ty 
B. R. between SIR MLES FLEETWOOHD AND AUDITOR Ct, ad- innuendo. -- 
judged in a writ of error upon a judgment in B. where it was Fam. 69. 


. . . ' . . ra 8. . and 

ſo adjudged alſo per curiam, Sce the cate adjudged Trin. 17 juagment 

Jac. B.] ; armed. 
And Dode- 


ridge J. ſaid that if the defendant had ſaid to the auditor, Mr. Fraudier, inſtead of Mr. Auditor, 
an action would well lie. 2 Roll. Rep. 14%. Curie v. Fleetwood, S. C. and judgment affirmed. 

Hob. 267. pl. 352. Hill. 16 Jac. S. C. adjudged in C. B. — Godd. 341. in pl. 435. 
S. C. cited as adjudged actionable, becauſe it was in his caling* by which he got his living, = Mar. 
dz. in pl. 135. S. C. cited. 


; * [ — — 
(37. If a man fays of a counſellor of law, ge you to him 10 be He dijco- 
8 . . 5 wercd al, 
F your counſel ? He will deceive yeu ; he was of counſel with me, _* 4 — 4 
5 - > . Wks 7 - cos MFOu 
and revealed the ſecrets of my cauſe, action hes for thete words; ade. 
for it appears by all the words, that he intended a flander by the The plain- 
F , : Or 310 ti reco- 
* revealing of that which he ought not. Trin. 13 Eliz. B. Ro, 
Rot. 114. between SNAG AND GREY, adjudged, this being moved 97. in pl. a5. 
in arreſt. | Cites 11 
] Eliz. 
Snagg's caſ. If one ſays to a counſellor, thou UU diſ-!:ſe my ceunſe!, an action lies; per Ander- 
ſon. Cro. E. 358. in pl. 18. Mich. 36 & 37 Eliz. C. B. | 
So of a counſellor or attorney, ibuu diaſt deliver my evidence to my adverſary, an action lies; per 
Beamond. Ibid. 
Saying of a lawyer, he did reveal the ſecrets of ny cauſe, is not actionable; for he ought to reveal it 
to a judge; but ſaying, go vet to him, he did reveal the ſecrets of my cauſe, is actionable. Het. 174. Arg. 
He bath dealt falſely with me, being his client, and bath joined with my adver/ary, Per cur. the 
words are cleaily actionable; but it being objected that the plaintiff was ſequeſtered, and did not prace | 
tile at the time of bringing the action, Roll Ch. J. ſaid that the plaintiff vught to aver that be is a 
Practiſer; for he may be a barriſter, and not practiſe; but as to this the court would adviſe. Sty. 231. 
Mich. 1650. Gibbs v. Price. | 


[38. If a man ſays of a juſtice of peace, I have 2fen been 2vith Cro. C. 14. 


him for juſtice, but could never have juſtice at his hands, but always 5 58. "= 
6: -x-- * . . ' 4 2 COUT 
mnjuſtice, action lies. Mich. 3 Car. between SIR JoHN ISA AND 5h that it 
York, adjudged, this being moved in arreſt of judgment. ] could not be 

ſpoken of 
him as a private perſon, or for any private occaſion, but as he was a juſtice of peace; and to gave 
Judgment tor him. | | 


11 29. In 
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Fol. 58. 
— — 
Sty. 22. 
Paſch. 22 
Car. S. C. 
adjudged ac- 
t onable.— 
Sty. 210. 
Paſ h. 1649 
S. C. ad 
judged ac- 
cordingly. 

* 1 boft 
Fra 8 re- 
cognizance 
rater fre 
F. ard 
6:bers, ad- 


Judged act ionable; 
(actrtul. dge d }. 
it is 4 great ſlander to him; and he had Judgments 
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[39. In an action upon the caſe by a juſtice of peace, if ho 
declares that he was a juſtice of peace, and that one J. S. was 
brought before him to be examined touching the ſtealing of 2 
lamb, whereupon he was examined accordingly ; and after the 
defendant ſpoke theſe words of him falſely and malicioufly, 


his exon head put into J. S. J examination that he had con- 


he did of 


feed he had fiolen the lamb, action hes for theſe words; for this 


diſgraces him in his office of a juitice of peace; for theſe words 
imply that he put it in his examination withor t cha confellion of 
J. S. for if he put it in of his own head, this could not be upon 
confeſſion of the party; for this is as mug as to ſay he deviſed 
it of himſelf. Paſch. 1650. beeween HAMMOND AND KixGs- 
MILL, adjudged per curiam, this being moved in arreſt of judg- 
ment. Intratur Hill. 22 Car. B. R. Rot, .] 


for (forged) ſhall be intended (fa: ty cert fd, ) and (t- aken) ſhall be intended for 


Rad the plaintiff being a juſtice of peace, who had authority to take recoonizances, 
C19. E. 8d z. pl. 16. Paſch. «++ L!. 2. B. R. 


Cluichehh v. Barker. 


[458] 
See pl. 1,2, 
2,4, 5, 0,75 
8% 17» 2 
16. 19, 20 
Sls 23. 


Dal. 63. 
4228. 3g 
ccordingly. 


S. C. cited 
by Hobart 
Ch. 1. 188 
GIN pl. 
8. ei les 
by 28 
Ch. . 


40. Words ſpoken of a chirurgeon were, that he was not a good 
ſubject ; for he hath prifoned the wound of A. for gain 5 money. 
Agreed to be actionabic. Aud. 208. Py . Mich. 33 & 34 
Eliz, Anon. 


(S. a. 2) Words ſpoken of an Attorney, 


I. FE zs the falſeſt knave in England, and he quill cut your 

thriat, being ſpoke of an attorney, with an oath as to 
cutting the throat, was held actionable. Mo. 61. pl. 171. Trin. 
6 Eliz. Anon. 


2. You are qvell known ts be a corrupt man, and to deal corripliy, 
being ſpoke of a ſworn attorney, are actionable, becauſe it touches 
him in his oath, and alſo in the duty of his profeſſion, whereby 


he acquires his living. 4 Rep. 16. pl. 6. Mich. 27 & 28 Eliz, 
B. R. Bircliley's cate. 


3 


if the preceding parlance bad been that the plaintiff was an uſurer, or aua, an 


exXecuttr, and roh rt perform the reffament; f Sc. and thereupon rhe detendant had ſald the ſame words, 


tei would nut be actionable. 


Cro. E. 914. 
pl. 3. S. C. 
by the name 
of King v. 
81 9 ad- 
| judges and 
athiatd in 


4 Rep. 16. a. pl. 6. Mich. 27 & 28 Eliz. B. R. in Birchley's calc. 


. He deſerves to have his ears nailed to the pi 3 I, is . 
thine ſpoke of an attorney. Mo. 401. pl. 529. Paſch, 37 Lliz. 
Jenkinſon v. Wray. 

4. Thou art a paltry fell;av, thy credit it fallen ; for thou deal:/l 
on both ſides, and d:ft deceive many " that truſi thee. Adjudged and 
affirmed in error 10 be actionable, being ſpoke of an attorney; 
for though an attorney may deal on both fides as an arbitr ator, yet 


all the words being coupled together mult refer to his calling, and 
Cannot 
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cannot be taken but in malam partem. Yelv. 32 Hill. 45 Eliz. 


B. R. Shire v. King. : 
| | S. P. adjudged for the plaintiff, niſi. 


5. Saying of an attorney that he ſuppreſſed a will, is action- 
able; for it is a defamation to him in a thing concerning and 
belonging to his profeſſion; but to ſay ſo of a tradeſman it is 
otherwiſe, becauſe ſuch words do not extend to his trade or pro- 
feſſion; per Mountague Ch. J. and judgment accordingly as to 
the tradeſman. Palm. 21. Mich. 17 Jac. in caſe of Godfrey v. 
Owen. | | | 

6. Thou haſt made falſe writings between N. S. and his brither, 
Arg. Win. 39. cites it as adjudged that“ an action lies. Hill. 

7 Jac. B. R. ELLIOTT v. BRowNn. But ibid. 40. Hobart Ch. ]. 
ſaid he agreed the caſe of Vliot v. Prown, that to ſay he made 
falſe writings, no action will lie; for it is no ſcandal to him 
in his profeſſion, becauſe it does not appertain to an attorney 
to make writings, no more than to an apothecary to give 
Phyſic. | 

7. Is V. your attorney? Take heed and follow him well ; for eljz 
he will make you throw your purſe over your boſom, actionable; for it 
is a ſcandal to him in his profeſſion, and is as if he had ſaid he 
will make you ſpend all your money; per Winch J. Win. 41. 
Cites it as adjudged in B. R. Wingate's caſe. 


458 
error ac- 
cordingly. 
—Noy 11. 


Thomplſou's caſes 


* It ſfeeme 
that the 
word (an) 
ſhould be 
(no.) 


8. Thou art a falſe knave, a c:zening knave, and haſ? gotten all To fay of 


that thou haſt by cozenage, and thou haſt c:2ened all thoſe that have 
dealt awith thee. Theſe words ſpoken of an attorney are flander- 
ous, and touch him in his profeſſion, and therefore adjudged that 
the action well lay. Cro. J. 586. pl. 8. Mich. 18 Jac. B. R. 
Jenkins v. Smith. | 


en attorney, 
that He 1s & 
Falle arty - 
ney, an ac- 
tion les; 
per Rich. 
ardian. Het, 


141. Trin. 5 Car. B. R. in cafe of Starkey v. Taylor. 


9. G. is a forger of Writings, and deſerves t9 22 Vis ears, being 
ſpoke of an attorney, 15 not actionable ; and becauſe he did not 
ſay + deeds, judgment was arreſted. Win. 99. Irin. 22 Jac. C. B. 
Godicl's calc. | 


Win. 90,91. 
Arg. Cites it 
as adjudg?t 
in the cale 
of Brown 
v. Ellis, 


that for ſaying an attorney had forged writings, no action lies, becauſe too genera! ; and befides it doth 


not at all appertain to him to make writings. 


10. Thou art a knave of record, and a forgering knave, was ſpoke 
of an attorney, but no communication of him as fuch. The 
parties agreed, and ſo the court did not ſpeak to the queſtion, 
whether actionable or not. Lat. 20. Paſch. 2 Car. Dawburn v. 


Martin. 


tL4597] 
Poph. 177. 
Dabborne 

v. Martin, 
S. C. but no 
OPINION 
Palm. 411. 
Daubney v. 


Martin, S. C. but there inſtcad of (forgering knave) it is (forgery knave,) which Crew Ch. J. 1aid 


was not ſenſe ; and ſays the opinion was that it would ſcarce bear an action. 

Heis a forging Rnaves 
the words actionable. Brownl. 16. Smalls v. Moor. 
S. C 14 Jac. C. B. adjudged actionable. 


The plaintiff counted that he was an attorney of C. B. and the court held 
Het. 140. Arg. Cites Small v. Mozn, 


I never forged any man's hand, out you are a fergirg rogue, being ſpoke of an attorney, is action- 


able, though no colloquium was alleged of his protefiion; for it is a great defamation, and the words 


import that he forged another's hand; for the antithefis by common intendment amounts to a charge 
that the plaintiff did what le denied of himfelt, and thoſe words ſpoke ot another import ſcandal and 


VoIL. I. M m 


CElalnation 
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de famation of him; per tot. cur. And the plaintiff had his judgment. Comyns's Rep. 262. pl. 144. 
Paich. 3 Geo. 15 Anon. : 
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Ley's Rev. 


70 NY. 3 by 
te Name oi 


ti. Go tell your lawyer that he is a baſe raſcal, and that I will 
niaxe him liſe bis ears, and teach him, er any lawyer of them all, Beau 
they dare 10 ſerve a writ on me, being ſpoke of an attorney, were 


Roberts V. 
bree a  aqqudyed actionable, becauſe they diſgrace him in his profeſſion. 
JS ts Lat. 220. Nich. 3 Car. Trowbridge v. Hard. 


_ eorvinglye-- 


It the defendant in this caſe had ſad that be ai Hane bis exrs, this might be intended by violence 
per the Chief J. Lat. 220. in the S. C.——$, C. cited by Twiſden J. Vent. 117. and ſaid it was 
as Much as to call him knave-attorney., | | 5 


PF. "it he 
„ laid ve 


C< 473 — 1 


ricentrs, It... 


ww ic be 


actionable. 


he hath no more law han the min in the mes. Ibid. 


12. He hath cheated me of a great deal of mcney, Sc. being 
{poke of an attorney generally, without ſpeech of his office, are 
not actionable ; for he may have cheated at dice, or in a bargain, 


Kc. Andthouzh the words were laid to be ſpoke upon a conſe- 


rence of a bill of coſts laid out by him, yet it not being ſaid laid 


out by him as attorney, action does not lie; per Richardſon. And 


the whole court ſeemed to be of the fame opinion. Sed adjornatur. 
Het. 169. Trin. 7 Car. C. B. Gee v. Egan. 

13. Saying of an attorney, that he is a cheating knave, is not ac- 
tionable, if it was not upon ſpeaking of him as an attorney. 
Het. 167. Paſch. 7 Car. C. B. Allcitoa v. Moor. 


Het. 267. Per cur. in caſe of Alleſton v. Moor. 


14. A lawyer [but not ſaid whether barriſter or attorney] was 
eompetitor t9 be cb fleward of a corporation, and they being at- 
ſembled to make an election, one of the corporation taid to his 


brethren, he is an ignorant man, and not fit for the place, by which 


he was refuſed. The court ſeemed to incline, that the words 
were actionable, but gare no judgment. Mar. 146. pl. 217. Trin. 
17 Car. C. B. Sanderſon v. Ruddes. | 


So to day. 15. He hath ns more law than Mr. C.'s bull, being ſpoke of an 
| _— —_ attorney, the court inclined that they were actionable, and that 
de plaintiff ſhould have judgment, though it was objected that 
745 ow | the plaintiff had not declared that C. had a bull. Sid. 327. pl. 8. 
NCT ac Paſch. 19 Car. 2: B. R. Baker v. Morfue. | 

tionable. Sid. 127. pl. 3. ſo ſaid per cur. in the S. C. There is à guzrc added, as to ſaying, 


2 Keb. 202. Pi. 37 . * adj udged tot 


the plaintiff by 3 juſt. contra Keeling Ch. I. for it C. had no bull, the Icandal is the greater, 
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Ns. 16. Tha can} not rend a declaration, being ſpoke to an attorney, f 

.. in ditcourte of him and his profeilion, by means whereof he loſt 

the court S. his client. "I'wifden J. at firſt held the action lay not for want F 

mclined that of an averment that he could read a declaration, but afterwards it i 

deem being found to be fulſo, judgment for the plaintiff in C. B. was at- 5 

— firmed. Lev. 297. Mich. 22 Car. 2. B. R. Powell v. Joncs. MN 

ror tre de- 

Caration might be ſo written, that he might not be able to read it. Raym. 195. S. C. that the C 

words were ipoke in auditu quamplurimorum. Adjudged for the plaintift, and the judgment affirmed. tic 
4 


——— Mod. 272. pl. 23. Trin. 29 Car. 2. B. R. the S. C. and the court held the words action- 
able, though there had been no ſpecial damages; for they ſpeak him to be ignorant in his profetlion, 
ang the court would not intend that he had a diſtemper in his eyes, &c. and judgment for the plaintiſf. 
1 Keb, 770. pl. 84. Mich. 22 Car. 2. B. R. the S. C. and per cut. the cclleuium being of 
bi: fis, the words are actionable. And judgment tos the plaintiſl. 40 
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17. To ſay, he arreteth without taking out writs, &c. is action- 
able, without any colloquium, becauſe they neceſſarily relate to 
his employment; per cur. Freem. Rep. 277. pl. 309. Mich. 
1675. B. R. in cafe of Bell v. Thatcher. 
18. He ig a knave in his practice, is actionable without any col- Calling an 
loquium, becauſe they neceſſarily relate to his employment. Freem, ery | 


Rep. 277. pl. 309. Mich. 1675. B. R. per cur. in the caſe of judged ac 
| tionable in 


Bell v. Thatcher. 
C. B. and 


that judgment affirmed in B. R. cited Sty. 17. as Trin. 12 Car. Nicholas v. Webb. He js 4 
knawve, and ⁊uculd have cheated me of 41. is not actionable by general av, ment that thereby be leſt bis 
client, Witho"it ſpecial coll:guium of His profeſſion, or ſaying, he is a knawiſh attorney, or ſuch words as 
wuch his profetlion ; and judgment was ſtayed. 2 Keb. 84. Trin. 13 Car. 2. B. Re Red. v. 


Binks. 


81 4) Words ſpoke of Clergymen. 


| 17 a clergyman is to be preſented to a benefice, and one to 
defeat him thereof, ſays to the patron, he is a heretic, or a 
ba/tard, or he is exco. umuntcated, by means whereof the patron re- 
fuſes to preſent him, and he 4%, his preferment, he ſhall have ac- 
tion for ſuch ſcandal, tending to ſuch an end. Per cur. 4 Rep. 
17. a. pl. 11. Trin. 15 Eliz. in caſe of Davis v. Gardiner. 
2. Thou haſt made a ſeditious ſermon, and moved the people t9 ſe- 
dition this day, being ſpoken of a clergyman, adjudged action- 
able. 4 Rep. 19. a. Per cur. cites Paſch. 24 Eliz. B. R. Phillips 
v. Badby. . 
3. He hath had tavo wives, being ſpoke of a clergyman, was 
adjudged againſt the plaintiff, Cro. E. 94. pl. 4. Patch. 30 Eliz. 
B. R. Nicholſon v. Lyne. 
4. He is a lewd adulterer, and hath had tus children by the <vife Oro. E. co. 
of J. J. S. and I will cauſe him to be deprived for it, being ſpoken P!;23-Mick. 


; 2 5 bs 8 & 
of a clergyman, is puniſhable in the ſpiritual court, but not c- Ina BB. 


tionable. Adjudged. Noy 64. Parret v. Carpenter. S. C. ad- 
SY 1 8 . Fo 3 judged ac- 
5. He is an adulterer, ⁊wheremaſter, drunkard, feearer, and a wig 


preacher of falſe doctrine, were ſpoken of a clergyman. It was 
objected that it does not appear that the plaintiff is a beneficed 
man, and ſo cannot be puniſhed for preaching falſe doctrine. 
Judgment was ſtayed till the plaintiff ſhould move. Sty. 49. 
Mich. 23 Car. B. R. Anon. 

6. He has a baſtard on the other ſide the river, aud it 1s fo indus Sid. 256. pl. 
bitable, that I fear not to divulge it ; and if I am troubled for it J 3: Pume- 
can juſtify it, being ſpoken of a clergyman who was agreed to be _ e 
retained chaplain to the * duke of Ormond, by which he loſt his „ 
chaplainſhip. Adjudged for the plaintiff. Lev. 248. Mich. 20 only the 
Car. 2. B. R. Payne v. Beaumorris. . . e 
tionable in reſpect of the ſpecial declaration. 2 Keb. 400. Humoriſt v. Pain, S. C. accora- 
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See pl. 14; (S. a. 4) Words ſpoke of Counſellors. 


gh 17. 22. 

25. 6 

No. 59 5. pl. 1. T a court of ſurvey held by H. a cunſellor, ſteward of a 

e manor lately purchaſed of the queen, he produced the 
Cue 

Tria. 33 letters patents, and thereupon ſaid, 1 aflure vou the fee- ſimple of 


l. S. C. the manor is in the patentees 4 then defired the tenants to 
"v7 in ſhew their copies and leaſes, &c. Whereupon G. ſaid the tenants 
affirmed in 
the exche- ſaid, they hoped that H. was ſuthcient warrant, he having af- 
quer cham- med that the ETOP was in the U 3 G. replied, 9, 


ber by 41 che — 
Juſtices. Friends, I knz7w 75 ell a great number of He ple in this country, tru ng 


And. 269. tg his avarrants, have been thereby undone. Adjudged for the plain- 


S. C. cited ; 
ee tif, and affirmed in error in the exchequer chamber. 2 And. 


Judgment pl. 26. Hole v. Gyddy . 
was given | 
for the plaintiff, and by the opinion of other judges. S. C. cited by Serjeant Richardſon 2 Roll. 
Rep. 145, 146. as adjudged actionabie in B. R. but ſaid that the judgment was reverſed in the exche- 
guer-chamter, becauſe the word { warrant) was * uncertain, S. C. cited Palm. 64. 95. as 24 


1uzced in B. R. but reverſed in the ex chequer- chamber, becauſe it might be intended warrants made 


by him as juſtice of pence. S. C. cited Win. 39. Arg. as adjudged and reverſed accordingly, be- 
cauſe the word (Warrants) is general, and may be applied to other things; but Winch interrupted him 
and ſaid, it was not reverſed tor error. 

The original is (certain) but miſprinted. 


Freem. Rep. He all give vexations and ill cunſe % and ſtir up a ſuit, and 
— 1 be, en we will milk qeur purſe, and fill his own large pockets. "Theſe 
there the words were wrote in a letter of a counſellor to his client (a coun- 
oy ons teſs ;) and the count ſct forth that he loſt the ſaid counteſs, and 
Ns. other clients. Adjudged by 3 juſtices againſt Vaughan, that the 


354 73 a 


berate: action lay. 2 Vent. 28. Mich, 23 Car. 2. C. B. King v. Lake. 


ja. ”, wo be 
ci make you pay double and treble fees, is a griping lawyrr, and be will milk, &c, adjudged ac- 


cordingly. 


To lay that he is a griping lawyer, and will milk your purſe, is actionable ; per aa 
Ibid. 15. 


He gives bad counſel, being ſpoke of a counſellor, is action- 
able ; ; per cur. Arg. Freem. Rep. 15. in cafe of King v. Lake. 
4. He will ſpin as your cauſe, do nit go to him, being ſpoke of 
counſellor, is actionable; per Wild J. Freem. Rep. 15. Arg. in 
caſe of King v. Lake. 
. He never gives his advice, but he conſults with others, being 
ſpoke of alawyer, i is actionable ; per North. Freem. Rep. 279. 


Trin. 1680. in pl. 314. 


[4621 (S. a. 5) Words ſpoke of a Midwife. 


ANY have fer, 2 fer want of her fill, being ſpoken of 

a midwife, is actionable; and judgment for the plaintiti; 

for ſhe has a profitable gain by that function, and ſo thoſe words 
11 may 


ought to be better informed. Upon which ſome of the tenants 
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Wharton v. Brook. 


, Tam, fhe is an hermaphrodite, by which the lott divers ſcholars, 
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may be prejudicial. Cro. C. 211. pl. 2. Paſch. 7 Car. B:E 


Flow er's cate. | 

2. She is an ignorant evoman, and of ſmall practice, and very um- 2 Keb. 489. 
fortunate in her away ; there are few that ſhe goes to, but lie deſpe- 1 
rately ill, or die under her hands, being ſpoke of a midwife, the ac- v.Gr.ovre, 


tion was heid maintainable. Vent. 21. Paſch. 21 Car. B. R. 1 
Judged for 


| | the piaintiff. 
3. Thou art us midwife, but a nurſe, and if I had nat pulled thee ; 
from Mrs. J. S. thou haajt killed her and her child; aQionable, be- 
cauſe they diſparage her in her profeſſion. Freem. Rep. 277. 
pl. 310. Paſch. 1676. B. R. Whitehead v. Founes, 
4. She layeth no <voman, but Dr. Chamberlain or his lady aces her 
avork, and declared that by reaſon thereof ſhe loſt her employ- 
ment, aud particularly of ſuch a perſon. Adjudged actionable, 
Freem. Rep. 278. pl. 314; Trin. 1680. Gyles v. Biſhop. 


(S. a. 6) Words ſpoke of School-Maſters, &c. 


1. F one ſays of a ſchool-maſter, that he has 19 kngwledge in 


grammar, or in the Latin tongue, nor knows how to educate his 


ſchelarg in the Latin tyngue, and he thereby loſes his ſcholars, an ac- 
tion lies; per Crooke J. 2 Roll, Rep. 72. Hill. 16 Jac. B. R. 
2. Put not your han to him ; for he ⁊uill came away as very a dunce 
as he cent, being ſpoke of a ſchool-maſter, is actionable z per Yel- 
verton J. Arg. Het. 71. Mich. 3 Car. CB. 
3. She is a whore, and J. S. kept her as his whore, being ſpoken 
of a ſchool-miltreſs who taught children to write and read, by 
which the got her livelyhood, was cited by TwWiſden J. Vent. 21. 
Paſch. 21 Car. 2. B. R. to have been adjudged not actionable, 
without laying ſpecial damage. | 
4. Words ſpoke of a dancing-miftreſs, viz. fhe is as much a man 8 Show. 18. 
Pl. Lis 
but did not mention any in particular. After a verdict for the N 
plaintiſt, judgment was ſtayed, that the words are not actionable; borne, S. C. 


for it is no ſcandal to her profeſſion to ſay ſhe is an hermaphro- 1 


dite; for young women are more commonly taught by men to Rep. 277. 
dance than by women, and here is no ſpecial damages laid, and * 3 
the words are not actionable in themſclves. 2 Lev. 233. Mich. EY 


30 Car. 2. B, R. Wetherhead v. Armitage. - tage, S. C. 

| The words 
are, ſhe is as much a man as I am, and get J. S. with child, and that by reaſon thereof the lit her 
Iciiotars ; but becauſe the did ze d in partica/ar What ſe heluts the nad loit, the court would 
dave. 


(T. a) For Words in Digrace of an Mie. 403 ] 


[1. IF a man ſays of a church-warden, having communication bs e 
of his ſaid office, and [the plaintiff] averring in his de- ae 
Claration that he was church-warden, and had received feveral for che plain. 


Mm 3 ſums 
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1 =, and ſums of money to the uſe of the pariſh, by force of his ſaid 
pre that of- office, thou art a cheating knave, and haſt cheated the pariſh of 40 1. 


Ecers who 
hare no de. action lies; for this is a great ſlander of him, this being an 


nefr by their office of truſt, though he be not ſworn, yet he is a temporal of- 


offices have - 8 : _— 
more need ficer as well as a ſpiritual; for he is named in ſeveral ſtatutes, 


to be re- as in the ſtatute of the poor. Trin. 165 2. between STRODE AND 
1 HoLMEs, adjudged, this being moved in arreſt of judgment, 
Iized in the Intratur Hill. 165 1. Rot. 999.] 

execution of | 

them. The plaintiff counted that he was conftable and church-warden of A. and as ſuch had 
expended divers ſums of money for the uſe of the inhabitants, &c. and the defendant ſaid, thou ha 
Beguiled and deceived that ton (innuendo the inhabitants of A.) upon thy accounts 3. and it is ng 
marvel thou grewef? rich, oben thou deceiveſt the t52on 35 adjudged for the defendant, the words being 
too general. Cro. J. 339+ pl. 4. Paſch. 12 Jac. B. R. Hutton v. Beach. -—-S. P. and ſcems to 
de S. C. adjudged accordingly, 2 Bulſt. 218. Paſch. 12 Jac, Hopton v. Baker. 

In action for words, the plaintiff counted that he was ſteward of the courts of the Ld. A. anl a 
pariſhioner of G. and had been church-warden there, and had received 100 l. by reaſon Hats is ofnces 
d rendered thereof a true account; but the defendant, to diſgrace him, having diſco ith K. of 
the offices which the plaintiff had born in the ſaid pariſh, and cf the money received, „lud, by bro- 
er- in- lau Chas 8 Wilſis, is a natorious lyar, and a coxen 5 and hath dec eived ard comencd t the pariſh 

F. cf $001. & * be will teach thee to coxen me of my b:uſe. The eourt thought the words too 
genera), and gave judgment quod guerens nihil capiat per bieve. Cro. J. 619. (bis) pl. 9 n, 
$8 Jac. B. R. Willis v. S. epherd. Words ſpoke of a church-warden were, . is «hh zabe, and 


Fes (beated the par: 5X J. a colloquium was Jaid of the office of chutch-warden. Bridgman Ch.“ 


J. ſaid that to tay, he hath cheated me, are words of pation , but if applied to a man in his ollice 
ad church- 2a ca ip is a temporal office) the action wii liz; and fo it was adjudged. Cart. 1, 
Nick. 16 Car. 2. C. B. Woodruff v. Wooley, 

T hou dt make ha (vis, taxes or aſſeſſments) thy „, and makeſt 5 quarters in the year, ard 
t cheat ard cozen the pariſh. The words muſt be intended to be ſpoken of him in relation to his 
effice; for that is implied by his making of lowns, and his cozening the pariſh. Sty. 394. Mich, 
1053. B. R. Townſend v. Barker, 


. 361 1 £7 If a man ſays of a miniſter, who 1s inſtituted and dotted 
13 inclin. into a benefice, he preacheth lies in the pulpit, an action lies; for 


ed the wards a lie is 2 ſalfe thing againſt his own knowledge, and this is good 
E on- 23 of deprivation, by which he may have a temporal damage. 
able, and 
rucement, Hill. 1652. between DrakE AND DRAxE; judgment upon a de- 
ain, c. murrer upon the declaration. ] 


Bur if one 3. If one calls an eſchkeator, coroner, Heri , attzrney, or ſuch as 
calls ano- 


ther, be he TC officers of record, extortianer, action lies; but if one calls a 


who be will, bail; fs or /texvard of a baſe court, who are not officers of record, 


1 extortioncr, no action lies; becauſe extortion cannot be but in 
r is action- 
able, becauſe ſuch as are officers of record. Dal. 45. pl. 35. 4 Eliz. Anon. 
extortion is punithable in any man, but ſo is not bribery, unleſs he be an officer of record ; per Dyer. 
Dal. 43. pl 26. 4 Eliz. Anon. 
Action does net lie for calling one extortioner, without averment that the plaintiff was an officer. 
Mo. 182. pl. 324. Trin. 26 Eliz. per Wray Ch. J. in Lynſey's caſe, 


fe barb 4. He has taken bribes or rewards, being ſpoke of an officer of 


taten 40. . me 0 
2 . 1 a court of record, is actionable; but if of a ſervant or officer to 


adjudged ac- another common perſon, it is otherwiſe. Dal. 43. pl. 26. per 


tig nable, be- 41 

— — Dyer, 4 Eliz. Anon. 

a town cert, Godb. 157. pl. 211. Mich. 6 Jac. B. R. Lee v. Swan. —-Velv. 142. Nile v. 
Swanſon 5. C. * adjudged accordingly; for the plaint: if has ſhewn himſelf to be an officer of truſt, 
both as town-clerk and keeper of the courts, at the time of ſpeaking of the words, ſo that they cannot 
be conftrued but in Nandering him in his office ; for he cannot take a bribe by any other coluur. 50 
+ they bad bern ſpoke of a jufiice of peace or a Wark of afſiſes i 
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As an officer of the court was receiving his fee, the de- 
fendant called him cut-throat, Arg, Mo. 142. in pl. 283. cites 
it to have been adjudged actionable, 6 Eliz. 

6. Thou del ſerve falſe warrants, and decerve/? the pegple, being 
Tpoken of a baififf [ of a franchne] were adjudged not action- 
able; for it is not averred that he made falſe warrants, or knew 


they were falſe. Cro. E. 192. in pl. 5. Arg. cites it as ad- 


judged in Kimſey's caſe. And this cafe was agreed by the 

counſel of the other fide, who was of counſel in that caſe. 

7. Thou art a cozening knave, coroner ; for thou haſt cozened me 
'The plaintiff could not have judgment ; for he was 

not particularly charged in reſpect of his office. 3 Le. 171. in 

pl. 222. Mich. 29 Eliz. B. R. cites it as Egerton's caſe. 


464 


* Te. 336. 

in pl. 490.. 

Cites it as ad- 
Judged nor 


actionable in 


Kinley's 
caſe, S. C. 


Godb. 88. 
pl. 99. 


Mich. 28 4 


29 Eliz. 
B. R. Eg- 


linton v. 


Aunſell, S. C. but the word (fer) is there (ard) and ſays, the better opinion of the court was, that 
the words were not actionable; but, Clench, Gawdy, and Shute J. were of opinion that if the words 


Lad been cozening cororer, they had been actionable. 


it was held not actionable. 
that a precedent was thewn of one Holbeik's caſe coroner of Warwick. 


8. The defendant ſaid of the mater of the mint, he hath not 
made the money as good and fine as the flandard by an halfpenny in 
the eunce, and ſo he hath ſaved 4000 J. It was argued that theſe 
words were not actionable. Sed adjornatur. Le. 88. pl. 111. 
Mich. 29 & 20 Eliz. Martin v. Stedd. 

9. Saying of a deputy of clarencieux king of arms, whom he had 
appointed to fit in the counties of Devon and Somerſet, that he 
came and ſat by force of a forged cemmiſſion, and he is a ſcrivener and 
n herald. Adjudged actionable; for they touch him in his 
profeſſion, in ſaying that he is a ſcrivener, and no herald. Cro, 
E. 328, 329. pl. 2. Trin. 36 Eliz. B. R. Brooke v. Clarke. 

10. Before the plaintiff came to ſervice of the merchant taylors he 
dwelt in Shrewſbury, and ſet the town together by the ears ; and as 
long as he wvas there they were never in quiet, but afterwards they 
lived quietly; and he being clerk of the merchant taylors, cas cf 
anſent and counſel with M.. G. to deliver the books of the corporation 


 avhich be had in his keeping, to the intent that thereby ſome of the lands 


of the ſame corporation might be found concealed. Adjudged action- 
able; for theſe words touch him in his office and credit; and 
his office is an office of truit. Cro. E. 358. pl. 18. Mich. 36 & 
37 Eliz. C. B. Wright v. Moorhoule. | 

11. Thou art as cozening a fellow as any is in the country ; the 
laſt time thou waft under-ſheriff, as now thou art, thou didft ſerve ar 
execution for a neighbour of mine, and did/t keep the money in thy 
hands. Adjudged not aCtionable ; for as to the laſt words, it is 
not expreſſed how long he kept the money, and it might be only 
till the return of the writ, or by the plaintiff's aſſent. Cro. E. 
854. pl. 14. Trin. 43 & 44 Eliz. B. R. Geeve v. Copſnhill. 

12. Words, viz. the plaintiff is not worthy the office of a con- 
Halle, for he and his company, the laſt time he was conſtable, flole 
five of my faine, and eat them. Adjudged actionable. Cro. E. 
861. pl. 34. Mich. 43 & 44 Eliz. B. R. Taylor v. How. 


M m4 13. Thou 


S. C. cited with the word (for) and that 
Cro. J. 427. in pl. 1. S. P. cited as adjudged for the plaintiff ; and 


4 een a * 
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| Noy 133+ 13. Theu art a healer of felony, and haſt fhewn ſuch favaur to a 


; 4 4 - *. borſe-ftealer in the time of thy con/tableſhip, that thereby both the horſe 
dot appear. and thief were conveyed away and it lies in my power to hang thee. 
4 Adjudged for the plaintiff; and though it be not laid expreſsly 
| that the plaintiff was * conitable at the time of ſpeaking the words, 
it is not material; for though he be out of his office, he ought 
not to be ſlandered with any thing in his office, Yelv. 153. 
Paſch. 7 Jac. B. R. Pridham v. Tucker. 5 
14. He (innuendo the plaintiff) hath conencd the earl of H. of 
ns much as he (innuendo the plaintift) avas bert, being ſpoken 
of one who was high-ſheriff of the county, and juſtice of peace; but 
held clearly by Lelverton, Crooke, Fenner, and Williams J. 
that the words are not actionable. And judgment againſt the 
plaintiff. Bulſt. 172. Trin. 9 Jac. Tut v. Kerton. 
15. Saying to a corftable, thou art a bribing knave, and haſt © 
eczened the pariſh of V. in rates to 3ol. Het. 36. Mich, 3 Car. 
C. B. Thomas's CasE; but it is not ſaid whether actionable 
or not. | 
16. The maysr of Tiverton has cozened the togun and county, is not 
act ionable. Jo. 308. pl. 22. Mich. 8 Car. B. R. Tiverton 
(Mayor's) caſe. | i 
bs ants 17. One ſaid to a fozon-clerł of Southampton, thou haſt made 
fa tec n many falſe certificates ts the mayar and burgeſſes in that court, and 
. the more thou ſtirreſt in it the more it vill flink. . Adjudged not 
rene, being act ionable, becauſe no colloquium is alleged of his office of town- 
ſpoke ofa clerk, nor does he count that the making certificates belongs to 
«a Gere his office, but only that he had the cuſtody of them. And the 
13 of Caſe being moved again the next term the judgment was af- 


nc rx firmed, Hutt. 123. Paſch, 9 Car. Smith v. Cornelius. "52 
was eld not 8 | TH 
actionable; for they might be falſe for miſwriting, or otherwiſe; cited Cro. T. 192. in pl. 5. Arg, 

and the counſel of the other fide agreed this caſe (in which he was of counſel ;) for they ſhall be 

intended in a gocd ſenſe, and could not be intended that they counterfeited warral. ts or records. 
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18. He is a baſe cozening knave; he is a cheater, and has cozencd 
his maſter, was ſpoke of a deputy-clerk to an arch-deacon's re- 
gilter, who received the fees and profits of the office to render 
account, All the court (abſente Bramſlon) held that it ſhall 
not be intended but the words were ſpoke concerning the execu- 
tion of the office, where the communication was concerning the 
office. And adjudged for the plaintiff, Cro, C. 563. pl. 8. 
Mich. 15 Car. B. R. Reignald's caſe. | | 

19. T hou haft received money of the king to buy new ſaddles, and 
haſt cozened the king and bought old ſaddles for the troopers. Bram- 
ſton Ch. J. and Heath J. held the words actionable; for it is 
not material what imployment he hath under the king, if he 
may loſe his imployment or truſt thereby. And it is not ma- 
terial whether the imployment be for life or years, &. Mar. 
82. pl. 135. Paſch. 17 Car. B. R. Sir Richard Greenficld's 
caſe. 8 3 

20. An afſignee of one 2who is deputy only at will of the bailiaick 
F Middlejex to the lord treaſurer, is not ſuch an officer as may 

| have 
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Actions [for Words. ] 


have an action againſt one for ſaying of him, then art a cozener. 
Noy. 74. Dobſon v. Dugdale. | i 

21. You have cozened the flate of 25, cool. and I will prove it, 
:r you have received 25,0001. of the office, and not compounded for 
it, and have foiſted in zbords in the order for your compoſition, are 


actionable, being ſpoke of an officer. Style 436. Trin. 1654. 


B. R. Henley v. Sir Edward Baynton, 


4 465 


696. pl. 8. Trin. 3 Annæ B. R. Walmeſley v. Rullel, 


22. He hath broken up letters, and taken out bills of exchange, Freem. Reps 
being ſpoke of one retained by the under poſt-maſter to carry —4 8 
about poſt letters, of which he made a profit; and whereby he 1 _ 
loſt the imployment; adjudged not actionable, and ſo a judg- word: held 
ment given in C. B. reverſed, Vent. 275. Mich. 27 Car. 2. _— 
B. R. Bell v. Thatcher. no collo- 


uium was 
laid to be of his imployment at the time of ſpeaking the words. — Vent. 276. S. C. ſays that 
what Hale Ch. J. principally went upon in reverſing the judgment, was the quality of the employment ; 
®* for by maintaining ſuch actions, one muſt not ſpeak diſparagingly of a man's cok or groom, but an 
action would be brought. 
*[ 465] 


23. Words ſpoken of a doctor of the civil law, who was alſo Cale, &c. in 

. . f h biſl PN 7 N 2 h which the 
a juſtice of peace, and chancellor of the biſhopric of Norwich, phaigtiff de- 
were, viz. he is not fit to be a chancellor or a juſtice of peace; he is clared that 
a knave, a raſcal, and a villain, he is nat fit to practice, he ought 10 * 
have his gown pulled over his cars; adjudged actionable. 2 Lutw. 3 ry 
1288. Trin. 5 W. 3. Pepper v. Gay. ſtood for 

* ; parliament 

man, and that the defendant ſaid, here goct your rare cl ancellor to ſuborn witneſſes to froear againſt the 
farſon; Powis and Gould J. held the words actionable; but-Holt Ch. J. and Powell e contra, not 
actionable; for the firſt words are only a deſcription of his perſon, and thoſe which follow do not 
relate to his office; to ſay a man is forſworn, is nut actionable, and ſuborning is not a crime in itſelf, 
but as it relates to perjury; for there can be no ſubornation but where there is perjury. 2 Salk, 


6 Mod. 200. S. C. argued by the 


court, ſeriatim. | 


(T. a. 2) For Words ſpoke of Judges. 


ruptly given. Adjudged actionable, and that the words muſt be 
intended of the judge that gave the tentence, and fo it was pre- 
ciſely alleged in the declaration, Cro. E. 3og. pl. 3. Mich. 35 
& 36 Eliz. B. R. Cæſar and Curſeney. 
2. My lord chief baren cannot hear of one ear ; there having been 


a colloquium of his adminiſtration of juſtice, it was adjudged 
Otherwiſe if there had been no diſcourſe of his 


actionable. 
Juſtice. Cited Het. 167. in caſe of Alleſton v. Moor. 

3. Your maſler's witne{jes (in ſuch a cauſe) were perjured, and 
your maſter is the maintainer and upholder of them. Rainsford and 
Turner held the words not aCtionable, they not relating to his 
office; and it was not ſaid that he upheld their perjury but only 
their perſons; but Hale Ch. B. e contra; for if true they are a 

| WE = {candal 


1. A Judge of the admiralty-court brought action againſt the Poph. 35. 
defendant, againſt whom ſentence was given in that oa = _ 

court, and counted that the defendant ſaid, that the /ard ſentence hepa 
given by the plaintiff (innuendo ſententiam prædictam) vas cor- arreſt of 
Judgment 


upon award 
of the tales, 
the defen- 
dant being 
alien. 


R 


CCC E 7 
* Y * * $ a 
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ſcandal to his office, and (upholding) here can have no other 
meaning than abetting them in their perjury ; but judgment was 
arreſted. Hard. 501. Mich. 20 Car. 2. in the er, 


Pugh v. Owen. 


See ( ) (T. a. 3.) For Words ſpoke 5 Juſtices of Feace. 


27, 28, 29. 

315 323 33. 38, 39+ 

S. C. cited 1. O Vds operily maintain and countenance the wworfl pecple 8 
nr God lars and the gueen's ; held not actionable, though ſpoke 


Yelverton 
favs it — of a juſtice of peace, the words being too general. Cro. E. 297. 


pot alleged pl. 7. Paſch. 35 Eliz. B. R. Butler v. Paynter. 


expreſcly 
that Butler was a juſtice of the peace at the time of the ſpeaking the words. =—— Palm. 69. cites 


8 adjudz zed that the action lies. Palm. 566. S. , by Crooke J. who ſaid he 
was cf counſel in that ca, and it was reſolved it ought to be averred that he was a juſtice at the 
time of the ſpeaking; but if it appears that the words were ſpoke after he was a Juſtice, as if he 
alleges that be Was 2 juſt ice of peace, and that afterwards the words were ſpoke, it is good without 
ſaying that the plaintiff was a * juſtice of peace at the time of ipeaking 3 for though it might be that 
the commiſſioa was determined, being only at the king's will, yet it thail not be intended after a 


verdict. 


14671 


ſaid of the plaintiff a juſtice of peace, he did feet my life, and 


effered 105. to the under-fheriff to impanel a ſpecial jury that might 


85 me guilty of the felouy ; adjudged actionable. Cro. E. 313. 
1. 3. Hill. 36 Eliz. B. R. Bleverhaſſet v. Batpoole. 
2 And. 47. 3. One M. being arreſted as acceſſory of felony for ſtealing his oxwn 


_ goods, Mr. Stafford (the plaintiff) Ln, of this, diſcharged the 


S. C. ad- ſaid W. by an agreement of 31. to which Mr. S. was party, whereof 


Judged and 30s. was 5 be paid th Mr. S. and was paid to his man by his ap- 


—_— printment. Adjudged actionable, the words being ſpoken of a 
words are Juſtice of peace, and the judgment affirmed in the exchequer- 


in effect no chamber. Mo. 704. pl. 981. Trin. 36 Eliz. Stafford v. Powler. 


other than 
he is acceſſory to the- felony, and the words (ſtealing of his own g90d3) does not alter the caſe; for 


2 man may be acceTory to the ſealing his own goods.» Cro. E. £36. pl. 72. Mich. 38 & 39 
Fliz. in the exchequer-chamber S. C. and judgment aſhimed by all the juſtices and barons b<clides 


Walmiley. 
Theu deſtne 3. Ten art 7555 2 . is act ionable; per Anderſon. Cro. 


ad mie iſter 
erue icht, E 358. "Yi 36 & 37 Eliz. in pl. 18. 
is actionable, being ſpoke to a juſtice of peace; per Anderſon. Cro. E. 258. in pl. 18. Mich. 36 & 


37 Eliz. C. B. 
Sir W. M. is an LDalfcared juſtice, i avill bear Lat of one ſide; adjudged actionable, Cro. C. 223. 


81. 10. Trin. 7 Car. . R. Sir Wil: am „arſham Vs Brig WES 


5. Thou art a lewd juſtice, is actionable z per Anderſon. Cro. 

E. 358. in pl. 18. Mich. 36 & 37 Eliz. C. B. 
Coldid. 6. The father bcing a juſtice of peace, brought an action 
2 againſt his ſon for ſaying to him, my brother har Pole a black mare, 
Clench and and you was priv 'y 70 it, and ſent her away to the fens tn my brother's 
Gawdy houſe ; it was moved that privity does not make one acceſſory to 


P_ > felony ; but the plaintiff being a juſtice of peace, the words 


think the 
Alon main- Mere ſlanderous, charging him with ſmothering felony, he being 


privy 


2. One indicted of felony, to which he pleaded not guilty, 
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privy to it; and judgment for him. Mo. 401. pl. 528. Paſch. 
37 Eliz. Laſſels v. Laſſels. | 

7. Words ſpoke in open ſeſſions were, viz. you have perverted 
juſtice, and to your ſhame aud diſponour I will prove it, were ad- 
judged actionable. Mo. 409. pl. 554. Trin. 37 Eliz. Ld. De- 
laware v. Pawlet. . 

8. Mr. S. covereth and hideth felonies, and is not aworthy to be a 
Juſtice of peace, adjudged actionable; for it is againſt his oath and 
office, and good cauſe to put him out of the commiſſion, and he 
may be indicted and fined for it. 4 Rep. 16. a. pl. 7. Mich. 
44 & 45 Eliz. C. B. Stutley v. Bulhead. 


467 
tainable ; 


Fenner e 
Contra. 


He is a 
mairtaire- 
of felons, are 
aCtionable, 
though not 
alleged thet 
he knew 


them to be felons, or that he was a juſtice of peace. Cro. J. 268. cited by Tanfield Ch. B. as ad- 
Judged in Six HENRY LEa's caſe to be actionable; and ſays, a multo fortiori, when one ſays be is 
a ſmetherer and maintainer of fcionies, which cannot be without conuſance of them; and adjudged ac- 


tionable, Cro, J. 267. pl. 30. Mich. 8 Jac. Rich v. Holt. 


9. Words ſpoken of a juſtice of peace, who had been ſheriff Yelv. 64. 


of the county, and for 7 years before was deputy-licutenant 
there, viz. your maſter (innuendo the plaintiff) is a baſe raſcally 
villain, and is neither nobleman, knight, nor gentleman, but a moſt 
villainous raſcal, and by unjuſi means doth moſt villainouſiy take other 
men's rights from them, and keeps a company of thieves and traytors 
to do miſchief, and giveth them nothing for their labour but baſe blue 
liveries, and this all the country reports, and other good he doth not 
any. Adjudged not actionable. Cro. J. 58. pl. 4. Hill. 2 Jac. 
B. R. Hollis v. Briſcow. | 

10. Mr. K. is a baſhet-juſtice, and a partial uſtice; I will give 
him 5 l. a year. fer his gifts for juſtice-matters, Fenner and Wil- 
Jams only in court, held the words (partial juſtice) actionable, 
but none of the other words; and that (partial) touches him in 
his office, and is quaſi a corruption. 
3 Jac. B. R. Kemp v. Houſegood. 

Il. You are a ſweet juſtice; you ſent your awarrant for F. S. to 
be brought before you for ſuſpicion of felony, and afteravards ſent F. D. 
4% him to give him warning theresf, that he might abſent himſelf. All 
the court held the words actionable; for it touches him in his office 


to give ſuch ſecret warning; and adjudged for the plaintiff. 


Cro. J. 143. pl. 1. Hill. 4 jac. B. R. Burton v. 'Tokin. 


I. ©. ad. 
Judged ac- 
cordingly ; 
but mentions 
nothing of 
the plain- 
tiff 's quali 
fications. 


4687 


Het. 173. 
Arg. cites 
S. C. as ale 
judged. 


Cro. J. 90. pl. 17. Mich. 


Het. 123. 
Arg. in caſe 
of Hitcham 
v. Caſon, 
cites Den- 
ſon's caſe, 
that it is 
actionable; 


for it is a miſbehaviour in a juſtice of peace to do ſos 


12. When tbou ꝛbaſt a juſtice, thou wwaſt a bribing juſtice, being 
ſpoke of one who had been a juſtice of peace, but was put out 
of commiſſion, is actionable ; for though it refers to a thing paſt, 
78 it defames him for ever in other people's opinions, and makes 
him accounted unworthy to bear office afterwards; per cur. 
Yelv. 153, 154. Paſch. 7 Jac. B. R. obiter. 


13. He (præfatum querentem innuendo) for malice and ſpleen 
did many times zureſt the law, and pervert juſtice, to ſerve his own 
turn, being ſpoken of a juſlice of peace, is actionable. Theſe 


words ſhall be intended ſpoken of him in the worſt part, and in 


ſcandal of him in his office; and adjudged for the plaintiff, _ 
| IG lat 


S. P. Arg. 
Noy 33. 
that he 
ought to 
allege he was 
a juſtice at 
the time the 
words were 


ſ poken, 


Bulſt. 36, 
Haſtings v. 
Beamount, 
S. C. ad- 
judged ac 
cordingly, 
by the cla: 


oy n n 
* 
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opinion of that judgment affirmed in error. Cro. J. 240. pl. 6. Paſch. 
Pac. B. R. Sir T. Beamond v. Haſtings. 


ons Falk. 
=} Qs. IJ Co accordingly. 


= 180. 15. Ee had 2 ſervants proſecuted abzut 5 or 6 years ſince fe 1 
3 ſtealing ſheep, and he defired me not to proſecute them. Theſe words 
but no judg- Were ſpoke of a juſtice of peace. It ſeems that the words are 
ment in actionable, but not in this caſe, becauſe it is net averred that he 
u juſtice of peace of the ſame county where the wwords were ſpoke, 
it not being againſt his office to endeavour to ſtay proceedings 
againſt the parties, if it be in another county where he has 
nothing to do. Lat. 49. Trin. 2 Car. Button's caſe. 
Sid. 42. fl. 16. He is a forſworn juſtice, and not fit to fit upon a bench, It 
nn; rmx was moved that there was no colloquium of his office; ; but per 
S. C. ad- cur. there need not; for it appears by the words themſelves that 
jueged for they were ſpoke of him in reſpect of his office. r. 280. Mich. 


1 21 Car. 2. B. R. Carn v. Oſgood, 
pl. 60. S. C. adjudged accordinęly. Vent. 50. S. C. adjudged accordingly; for the calling 
bim (forfwornguſtice) ſhews he intended perjury relating to his office, to which an oath is annexed, 


——2 Keb. 548. pl. 21. S. C. adjornatur. But ibid. 579. pl. 108. adjudged: for the plaindiff. 


He is not wwerth a great, and he is gone to the degs. It was 
rnfiſted that the ſtatute of H. 6. requires that a juſtice of peace 
ſhall have 491. a year; but ſuch words were held not actionable, 
unleſs the perſon of whom ſpoken lives by buying and ſelling. 
Vent. 258. Paſch. 26 Car. 2. B. R. Anon, 

18. Plaintiff declared that he was a juſtice of peace, and that 
there was a rebellion in the weſt by the duke of Monmouth, &c, 
L 479 J that ſearch was made for the defendant, being ſuſpected to be in 
that rebellion; and that thereupon the defendant faid of the 
plaintiff, hn Proz/e is a knave, and a buſy knave, for ſearching 
after me and :ther hs neft men of my fort, and I will make him give me 
fatrsfaftinn for plundering me. It was moved in arreſt of judgment, 
that here was no colloquium laid of his office, or that the words 
were ſpoken relating to his office, therefore an action would not 
lie, though an information might. The court was divided, and 
ſo the plaintiff had his judgment. 3 Mod. 163. Hill. 3 Jac. 2. 
B. R. Prowſe v. Wilcox. 
2 La. Rm. 19. He is a raſcal, a villain, and a liar. Per cur. the words 
KP: 1393+ raſcal and villain being ſpoke of a juſtice of peace, where a c- 
Geo. S. C. {oquium was laid of his office, import a ſcandal; for though thoſe 
dee on are words of an incertain ſigniſication, yet they i import a mean 
heir araſes!. and baſe behaviour in the man; that the word liar is as much 
ly villain, as to ſay the juſtice of peace acts unfairly in his office, ſo taken 
«ri netber altogether they are ſcandalous words; and the plaintiff had 
nchliman, 
krizhr, nx judgment. 8 Mod. 271. Trin. 10 Geo. 1725. Alliten v. 
g-nileman, Blagrave. | 
but a m f 
vu aincus raſcal; ard by urjuſt mars d:th meſi villaincuſiy take other men's rights from them, and Hebt 
a cant ar of thieves and traytors ts ds miſchief ; ; and the tourt held it all one as if he had ſaid he was 


a villain in the execution of his office, a zaſcal in the execution of his . and ſo of liar, and gave 
judgment * the plaintiff. N 


. 20. 1% 


Attions [for Words. ] 


20. You robbed the per, and ave aworſe than a hisheayman. 
2dly, You villain, you have robbed the poor, and are WW9/e than a 
highwayman. zdly, You villain, you have robbed the poor. athly, 
You are worſe than a pizhwwnyman. The court thought there was 
not much difficulty in this caſe, and obſerved that though the 
plaintiff was ſaid to be a juſtice of peace, yet no ſpecial damage 
evas laid ; and ſaid that the office of a juſtice of peace is not fo 
conſiderable, but that many people chuſe to decline it; that 
{ villain) alone has never bcen held actionable, though indeed 
in ſcandalum magnatum the rules are very different; that {reb- 
bing ) is a word of an incertain fignification, and is here ren- 
dered more ſo by the words annexed, viz. {he pow ; } what 

oor? and when? lo that the verdict being general, if one ſet 
are bad, judgment muſt be arreited for the whole; and the 
words { worſe than a highwayman } are very uncertain, and judg- 
ment mult be arreſted. Rep. of Caſes of Pract. in C. B. 160. 
Mich. 13 Geo. 2. Palmer v. Edwards. 


(L. a) For what Words in Diſgrace of a Trade, 


Oc. 


[1. IN an action upon the caſe, if the plaintiff declares that he 

was for ſeveral years before a brewer, and got his living 
by brewing of beer, and felling it to his cuſtomers, and he 
brewed wholeſome beer, and that the defendant having a diſ- 
courſe with his cuſtomers about his trade, and of his beer brewed 
by him, to the intent to diſcredit him and his heer as well to 
his cuſtomers as to his neighbours, with whom he had before 
traded, ſaid theſe words of the plaintiff and his beer, I vill 
give my mare a peck of malt, and lead ner to the water, and let her 
drink, and ſhe ſhall piſs as good beer as any Tom Fenn (who was 
the plaintiff) brezws; by the ſpeaking of which words he was 
eſteemed among his cuſtomers and neighbours to brew and ſell 
unwholſome beer, and they afterwards refuted to buy beer of 
him, and to have any dealing with him in “ his ſaid trade; no 
action lies for theſe words, 4vithorit e ſome particular 
damage thereby, as that ſome particular perſons abſtained jrom 
buying of beer of him, or ſuch like particular loſs; for theſe words 
ſhall be taken to have been ſpoken in merriment and jeſt; for 
it is impoſſible to be true in the underſtanding of any man, and 
it may be underitood that he intended. that he brewed ſmall 
beer, and not unwholſome beer. Mich. 15 Car. B. R. between 
Finn AND Dixk, adjudged + per totam curiam, in arreſt of 
judgment after a verdict for the plaintiff, Intratur Hill. 15 Car. 
Rot. 838.) 


C4701 
Jo. 444. pl. 
5. S. C. and 
judgment 
ſtayed; for 
the words in 
themſelves 
cannot be 
any ſcandal. 
XN lar. 
©9. pl. 93. 
ickes v. 
Fenne, S. C. 
adj ornatur. 
But it being 
laid Arg. 
that if one 
ſays of a 
brewer, that 
be brews 
raugh!y beer, 
without ſay- 
ing more; 
the words 
are action- 
able without 
any ſpecial 
— — 
1 Fol. 59. 
— — 
damage al- 
leged; the 


whole court (abſente Crooke) e contra, held that the words of themfeives were not actionable, 
without alleging ſpecial damage, as the luis of ht itt We, AIR is 207 here; and therefore not 


actionable. 
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Thou diaſt 2. If A. brings an action againſt B. and declares that he wag 


+ $i 4 _ a merchant, &c. and the defendant, to diſgrace him in his trade, 


Wer wel, Taid theſe words of the plaintiff, zhowu art a deaf dog, a dumb dog, 


being ſpoken a beggarly raſcal, and thou art a cheating merchant, though the laſt 
2. words only, ſcilicet, thou art a cheating merchant, are aCtion- 
Feel, is able, if any are, and theſe ſound but as familiar words of heat; 


- = rags yet if the defendant juſtifies, that whereas he had b:ght a pipe 
rg 12 of Canary wine of the plaintiff, and left it in the poſſeſſion of the 


trade ; per plaintiff, the plaintiff ſecretly took out a certain quantity thereof, and 


Doderioze put in a like quantity of that which was not ſo good, and therefore 


Ilz. he ſpoke the words, and therefore this is found againſt him, this 


Trin. 2 Car. ſhews that he really intended a cheat in his trade, and therefore 
Dean v. the action lies; for it appears by all the words themſelves that 


95 cited he ſpoke them in anger, and to ſcandalize him. Trin. 17 Car. 


D. 22. b. B. R. between LaMBELL AND Haxcock, adjudged, this being 
1 moved in arreſt of judgment. 


435. pl. 498. S. C. but S. P. does not appear. i 
Words ſpoke of a fuller were, that he ffet beles made in falling with flacks, Lat. 188. cited by 
Doderidge J. as adjudged not actionable. | „ 


® Hob. 140. [Z. If a man ſays of a * common carrier, (who is of good re- 


— putation) that he z a common barretor, no action lies; for this 


ill. . 
—— diſgrace does not any way reflect upon him in his trade. Hob. 


1 or Rep. 189. between THORN TON AND JoBsoN. But if a man ſays 
any 0's of a juſtice of peace, or public officer, or of an + attorney, that 


ſaid per cur. b x l 
23 to this he is a common barretor, action lics. Hob. Rep. 189.] 

point, —— | 

Brownl. 11. Thornton v. Jepſon, S. C. the words being ſpoke of a currier [carrier]; but ſays the 
words [action] would not lie for a man of that profeſſion. —— See (S. a) pl. 30. S. C.—— Hob, 
140. pl. 191. S. P. per cur. accordingly, obiter in S. C. 

He bas made falſe letters, be bas cozened my buſband f 111. ard gate me a fal': ard forged acquite 
tance, being ſpoken of a carrier to his wife, but without any colloguium of his being a carrier, ad- 
zudged not actionable. Lev. 112. Mich. 25 Car. 2. B. R. Mills v. Monday. : 

+ See (S. a) pl. 15. S. P. 


C4. If a man ſays of a weaver that uſed to weave for divers 
cuſtomers, he is a rogue and a willain, and he taketh the goods of 
his cuſtomers, and paxwneth them, and he is not a man to be truſted, 
action lies; for this diſgraces him in his trade. Hill. 1650. 
between Dz1.ayoRTE AND Cook adjudged, this being moved 
in arreſt, where the words were ſpoken in French, but this 


was the interpretation in Engliſh, Intratur Hill. 1649, Rot. 


1459. 
11471] ks. In action upon the caſe, if the plaintiff declares that he 


Jo. 395. pl. was retained as the ſervant and bailiff to J. S. and lived in the 


3 "ag houſe with him, and that the defendant ſpoke theſe words of him, 
cordingly you are a czening knave, and you did cozen your maſter of a buſhel 


upon the of barley | (innuendo the barley of J. S. in the charge and truſt of 


{ rd Bic © , | , 
a en the plaintiff before put and committed) an action lies for theſe 


being there words. Mich. 13 Car. B. R. between SAM AND B1GG adjudged, 
of the bar: this being moved in arreſt of judgment. ] 


ley. 
All the court (abſente Brampſton) heid, that true it is generally an action will not lie for calling one 


cozcning knave, jet where the; ary tp0ien os gny whe is @ event and accountent, and whoſe credit 
| and 
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and maintenance depends upon his faithful dealing, and he by diſgraceful words is deprived of his 
Livelihood and means of maintenance, there is good reaſon it ſhould bear an action, that he might 
have recompence for his lots of credit, and means, &c. Cro. C. 480, 481. pl. 3. Mich. 13 Car. 


B. R. . bo 


If a balliff is intruſted with buying and ſelling corn, and has greater wages in reſpect thereof, and 
another ſays of him, he bath deceived his maſter, by buying and ſeliing by falſe meaſure to bis lofs and 
damage, this is actionable; for it diſcredits him in his means ot living, and may occation his lofing 


his preſent ſervice, and to be refuſed by others; per Hobart Ch. J. Hob. 76. in pl. 95. 


Buc 


Win. 40. Hobart Ch. J. cites the cafe of Brad v. Hay, in B. R. that the plaintiif declared he was 
* bailiff to J. S. and had the buying and ſelling his corn; and that defendant ſaid of him, that he ſ,j 
by falſe meaſurts. And adjudged that no action lies; for it is not a fcandal to him in his publie 


profeiſion. 


The plaintiff declares, that he was Gailiff er ſervant to Mr. Gaudy; and the defendant ſaid, Mr. 
Farrer defired Mr. Gazvdy to fee farther how Raynolds did get his means; and that be was beceme @ 
breker, and did not know but that he nage and then threw in a l:ad of corn; and that his wife was as 
chargeable as a lady, and if be kept him he would never let a foot of land. Reſolveq per curiam, that 
they are not actionable ; but it he had declared that he had been his bailiff certainly, and had alleged a 
ſpecial damage, it had been good; and the ſlaying Mr. Farrer ſaid the words, whereas he laid them not 
(which was averred By the plaintiff) would not excuſe him any more than if he had ſpoke them him- 
ſelf, Judgment arreſted. Frcem. Rep. 275. pl. 304. Paſch. 1674. Ray nold v. Blanchett, 


[6. In an action upon the caſe, if the plaintiff declares that he 
uſed the art of a ſcrivener for 8 years before, and received the 
money of the king's ſubjects, and that the defendant ſpoke theſe 
words of him, be 7s a broken runaway, end dares nat ſbeau his face, 
action lies for theſe words; for though it was objected that be- 
fore 21 Jac. of bankrupts, a ſcrivener was not within the ſtatute 
of bankrupts; and here it does not appear by his declaration that 
he ſo received money as to make him a bankrupt within the ſta— 
tute, But per curiam adjudged that the action lies; for though 
it is not within the ſtatute, yet the action lies at the common law, 
becauſe theſe words diſgrace him in the trade of a ſcrivener. 
Nich. 13 Car. B. R. between BEST AND Lorr, per curiam, 
Trin 13 Car. 690. ] 


Words ſpoke 
of a carex- 
ter were, that 
be is Lralen 
and run 
away, He 
declared that 
he was a 
carpenter, 
and freeman 
of London, 
and got 
much mo- 
ney by buy- 
ing timber 
and mate- 
rials, and 
building 


houſes; and that defendant, in diſcourſe of him and his trade, ſpoke thoſe words. The plaintiff had 
a verdict, The court were divided in opinion whether action lies or not, and ſo the plaintiff had his 
judgment upon his general rule for judgment, there being no rule made to ſtay it; but otherwiſe had 
it been on demurrer or special veroict, then it would be adjourned to the exchequer chamber. 3 Mode 


155. Hill, 5 Jac. 2. B. K. Chapman v. Lampiure, 


[J. If A. keeps a ſtable in London, and uſes to receive horſes at 


livery, and J. S. ſays to him, thou buye/t nothing but linking retten 
hay to pariſon men's horſes, no action lies by A. for theſe words, be- 
cauſe he is not any inn xceper, and ſo it is not any trade allowed 
in law. * Paſch. 14 Car. between Joxts and Joice per curiam, 
in arreſt of judgment, ſtaid.] 


Comb. 74. S. C. accordingly. 


Words ſaid 
of an inn- 
keeper were, 
£0 not to 
— — 
„Fol. 60. 


ſuch an wn; 


for he is fo poor that you can late no gecd entertainment. Action lies. Hutt. 125+ Paſch. 10 Car. 


Per cur. obiter. 


Caſe, &c. in which the plaintiff declared that be is keeper of a livery-ſtable, and of the Bell-Savage 
Inn, and that the defendant had other livery-ftables in the fame yard; and that a ſtranger coming 
with a waggon into the yard, and inquiring of the defendant which was Bell- Savage Inn, the defendant 
replied, this is Bel- Savage Inn; des! wir wvith Sourham (the plaintiff) for be is broke, and there is 
neither entcrtainmert for man nor bee. Atter a verdift for the plaintiff, and great damages, th- 
Judgment was affimced after much debate. Raym. 231. Mich, 25 Car. 2. B. R. Southam v- 


Allen. 


L8. If a man ſays of A. to his maſter, who-is a ſhoemaker (A. 
being his journeyman, and the foreman of his ſhop, and uſed to 
cut leather to make {hoes, and to fell goods for his maſter) 7 75 9 
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T, 2. pl. Jo” 


Anon. S. C. 
the court 
was clear of 
cpinion that 
an action 
lies, and that 
the 2verment 
ought to be, 
that in this 
{and fo chew 


* 


Actions [for Words. ] 


matter who hath him ; for Iawarrant ⁊uheſoever hath him he will cut 
him out of doors, with an averment that in London (where the 
words were ſpoken) theſe words tantamount, as if he had ſaid, 
that he would undo his maſter, action lies; for it is a ſcandal to him 
in his trade. Paſch. 15 Car. B. R. between ELL1s Ax Dp HUN 
adjudged per curiam, it being moved in arreſt that the action did 
not lie. There were other words to which the court gave no re- 
gard. Intratur Hill. 14 Car. Rot. 1218.] 


it ſpecially) the plaintiff was damnified. | 


S. P ad- 
judged niſi, 
&c. Sty. 
388. Mich. 
165 . B. R. 
Townſend v. 
Barker. — 
He is a baſe 
cheating 
bran, and 
bad . bated 
b;; father by 
Fett ring 
201. for 
Ware, Was 
held by 
Berk le, and 
Crooke 
(ceteris ab- 
ſentibu>) to 
be action- 


[o. In an action upon the caſe, if the plaintiff declares that 
whereas he was a fervant to J. S. and as a journeyman to him 
ſold ſeveral goods for his maſter truly, and that he got his living 
by his ſaid ſervice ; and that the defendant having communica- 
tion of his ſelling, ſaid to the plaintiff, thou haft cozened me of 51. 
in a piece of fluff, and haſt cozened me of Gol. or 5ool!. more; thu 
haſt maintained thyſelf and :thers with my money, and thou aidft take 
40. or 51. out of the box. Action lies upon this declaration; for 
theſe words tend to diſgrace him in his profeſſion. Mich. 15 Car. 


B. R. between PriLLies AND ELLaKER, per curiam adjudged, 


after a motion in arreſt of judgment. But quære how this diſ- 
graces him in his trade, inaſmuch as this is no prejudice to the 
maſter, if his ſervant cozens another in a piece of ituff, and it 
does not appear what box he intended. ] 

ſ10. In an action upon the caſe, if the plaintiff declares that 
he was a merchant, &c. and the defendant to the intent to de- 
fame him in his trade, having a ditcourſe of his trade, and of a 
partownerſhip between the plaintiff and J. S. before had in a 
certain ſhip called B. ſpoke theſe ſcandalous words of, the plain- 
tiff, he is a baſe cheating knave, and he hath cheated F. S. { the ſaid 
J. S. innuendo) and I will prove it; for he received of C. in part- 
nerſhip 201. and gave an account unte F. S. (præd. J. S. innuendo) 
but of 51. received of the ſaid C. ubi revera, he gave a true ac- 
count of all things between the plaintiff and the ſaid J. S. touch- 
ing the ſaid partnerſhip. The action well lies upon this decla- 
ration, for this diſgraces him in his trade; for it diſgraces him 
in his partnerihip, which 1s one part of his trade, as a merchant. 
Trin. 15 Car. B. R. between AKUNDEL AND Masy adjudged per 
curiam, this matter being moved in arreſt of judgment. J 


able, being ſpoke of a merchant, And judgment for the plaintiff, Cro. C. 552. pl. 6. Trin. 15 
Car. B. R. Arundel v. Mare. : 


Hill is: a 
broken raſ- 
cal, and 
bath broken 
twice al- 
ready, and 1 
ii make 


[11. In an action upon the caſe for ſcandalous words, if the 
plaintiff declares that whereas for divers years before fuit verus & 
fidelis emptor & venditor merchandizarum & mercimonorum 
& diverſa mercimonia, merchandizas & res per viam barga- 
nizationis & venditionis emerit & vendiderit & hujuſmodi 


bim break emptione & venditione per totum tempus jredictum uſus fuit, 


the 2d time; 
but becauſe 

the plaintiff 
oni) ſaid that 


and thereby hath maintained himſelf and his lamily; the defen- 


dant ſaid theſe words of him, he is a broken bankrupt, and a de- 


clined man, nit able to pay his debts, and therefore is run the me, 
| | Though 
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Though he does not allege that he uſed any certain trade, viz. of he was a f 
8 3 d | h cti n li a f. { h lawful ſube |! 

a merchant, or other certain trade, yet the action lies; for ſuch jeg, 44 

a man who uſes to buy and fell, and live thereby, is within the that he got 


! * T his living b 
ſtatute of bankrupts, though he is not of any “ certain trade — 's by 


Paſch. 16 Car. B. R. between Boyer AND SHALE adjudged per fing, but 


curiam, though I moved this in arreſt of judgment. Intratur * fay 
e was 


Hill. 15 Car. Rot. 109. a tradeſman, 


judgment was arreſted per tot. cur. And Doderidge faid it might be intended of burſtneſs of belly, 
and that (1 will make him break) will not bear an action; nor to lay (he hath broken twice), becauſe 
many that have been bankrupts may now be ſufficient; to which Jones agreed; but Doderidge and 
Jones ſaid, that to ſay he vill break ſhortly, will bear an action, but not to ſay I will make him break, 
Crew inclined to the whole, and day was given to ſhew cauſe why judgment ſhould not be arrefted, 
Lat. 114. Paſch. 2 Car. Hill's caſe. S. C. cited D. 72. b. pl. 6. marg. Noy 77. 
Marſhall v. Allen, the very ſame words, and ſeems to be S. C. adjornatur. D. 72. b. marg, 
pl. 6. cites S. C. and ſays judgment was arreſted, becauſe he did not count that he was a tradeſman. 
—S. C. cited Arg. Sty. 429. but Roll Ch. J. ſaid he did not agree that caſe, S. C. cited 
. Raym. Rep. 1480. 
: — 45 . cozentr wer a bankrupt, and haſt an occupation to deceive men by, was ſpoke of 2 gentleman 
who had 1001. a year land to live upon; and therefore, though he uſed to vuy and jeil iron, yet becauſe 
he was not a merchant, nor did live by his trade, the better opinion of the court was, that the words 
were not actionable. And ſo adjudged. Godb. 40. pl. 45. Hill, 28 Eliz. B. R. Anon. 
. C. cited Arg. 3 Mod. 112. 
. * « which the plaintiff declared, that he for 7 years laſt paſt had lawfully uſed the art of 
buying and ſelling, and had gained great profit thereby for 'the ſupport of himſelf and family; and 
that the detendant falſo & malitioſe ſaid of him (the plaintiff) Le is a runagate, and w:ri: than a 
regue; and if he bad bis deſetis be bad been barged, whereby he loft his cuſtom ; but he did not allege 
any ſpecial damage. After a verdi for the plaintiff the judgment was ſtayed, becauſe runagate had 
not the ſame ſenſe as bankrupt, and here the plaintiff did nor ſet forth what trade he uſed, it might be 
of a tinker or pedlar who are rogues by the ſtatute Eliz. ſo the words not actionable. But the te- 
porter makes a quiere, by reaſon of the words, tuou deſerveſt to be hanged. 2 Lev. 214. Mich. 29 
Car. 2. in the exchequer, Cockaine v. Hopkins. : : a : : 
In caſe, &c. the plaintiff declared, that by buying and ſelling wares uberrimam fibi & familæ ac- 
quifivit vivendi ſuſtentationem (without mentioning any certain trade) and that the defendant ſaid to 
him, and of him, en art @ pitiful, beggar'y, broker JO After a verdict for the plaintiff, it was 
cojected that the plaintiff did not allege that he was of any trade. Sed non allocatur; and the plaintiff 
had judgment. 2 Jo. 140. Hill. 32 & 33 Car. 2. B. R. Peacock v. Leech. 2 Show. 152. 
pl. 136. Hill. 32 & 33 Car. 2. B. R. Anon. fame objection made and over-ruled as here, and 
keems to be S. C. only the words there are, vz. be is a banirupt, and has been jo theſe ſeveral months. 


And adjudged for the plaintiff, 


C12. If a man ſays of a tradeſman, 7, art a baſe beggatly mn 
fellow, + and had it not been for my help he had a9 had a bit of bread + Fol. 62. 
to put in his head; and I have exactly caſt 2 PIs Hate: he 1s not _—— 
able to pay above 2.5. 6d. in the pound to his creditors of their debts, Rooke v. 
an action lies; for this difcredits him in his trade, without — 
averring any particular damage. Paſch. 1651: adjudged between 9 > 
SMITH AND Rookks, this being moved in arreſt of judgment. chen art a 
Intratur Paſch. 1651. Rot. 311. 8 


able t 25. in th d, and art not able to pay thy debts. And Roll Ch. J. faid that it was 
not veakl y fir the 3 that he was able to pay his debts. And judgment for the plain- 


not necellar 
ut niſi. | 
(13. If a man ſays of a grocer, or other tradeſman, you are a Ow 05 
baſe, beggarly knave, and you are not able to pay your debts 5 ant Pacht 12 
avers, that — to the phraſe and underſtanding of the car. B. R. 


e underſtood Anon. but 
place where the words were ſpoken, theſe words wer Anon. bet 


that he was a bankrupt, action lies for theſe words, it being 1, 
found for the plaintiff, by which the averment is found true. judged ace - 
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eordingly.— Paſch. 11 Car. B. R. between Jacxson AND LEWIS adjudged, 


21%, . . : 
* Tre this being moved in arreſt.) 
by Roll Ch. J. as the cate of Jackſon v. Hewes, the words being ſpoken of a grafier. 

He 's 6 Seggarly felt, ard nt womb a great, and ret able te pay bis debts; and hes gees abroad 
r bis men double-armed for far cf the oailiffs, The court thought the words aQtionable, being 
ſroke of a merchant. Sid. 424. pl. 7. Mich. 21 Car. 2. B. R. Drake v. Hill, ———Lev. 276. 
S. C. but the words there are, be is fled and gene, and I al fe my money ; and at another day, be is 
e beggarly follogw, and nit north a great, and rot able ty pay his devrs. The court held the lait words 
as actionable as the fart, but upon the importunity of ferjeant Maynard, who moved it, they ſtayed 
the juegment ® for a fortnight, —Raym. 134. S. C. but the words there are, be is broke, and 
gene fer F":rg.nic. I bawe 10 fortune ; fer be is foiled, cad 7 hou i my mes. 1 beggarly fel 
low, ard 16: ple, E. Las in Sid. ] And judgment was -grven for the plaintiff, Py AY £49. 
pl. 25. S. C. judgment for the plaintiff niſi, the words altogether amounting to as much as calling 
him bankrupt. To ſay of a merchant, be is nit <vorth a great, is not actionable, becauſe he 
may be an honeſt man notwithitanding : per Keeling Ch. J. Raym, 184. in the caſe f Drake v. 
Hill. | | 
He is a þitifu! fellow, ard nit alle to pay bis debts being ſpoke of a merchant, was adjudged action- 
able, without any ſpecial ſignification or ſpecial damage. And per Holt Ch. J. it is not 1naterial 
whether the words import a bankruptcy, but the true reaſon is becauſe it imports a ſcandal to a trad- 
ing man, and there needs xc aver men: that be was no fitiful felloww, and woas able to pay his debts. 
Comb. 292. Mich. 6 W. & M. in B. R. Hooker v. Tucker. Carth. 330. Cook v. Tucker, 
S. C. and the plaintiff ſetting forth that the defendant having communication of him, and his trade 
and family, ſaid the words. And the court held the words actionable. 

Saying to a miliener, {£32 art a beggarly fellow, and nit worth a fartbings Plaintiff alleged, that 
br reafon of theſe words A. his former cuſtomer, left him. Held that the averment tignifties nothing; 
for it alters not the nature of the words, And judgment for the plaintiff per tot. cur. 12 Mod. 591. 


Mich. 13 W. 3. Sunpſon v. Barlow. 


(H. a) pl. [14. If a man fays to an alehorſe-breper, thou art a bed, and 


1—— dot keep a bawdy-houſe, action hes for theſe words; for by this 


Noy 117. 8 , 3 , K 
Thorne v. report he will loſe his cuſtom, and forfeit his TCCOgnizance, 


- can Hill. 4 Jac. B. R. between TURN AU AND THoRxxE adjudged. ] 
eems to be | 

S. C. and held accordingly ;- but ſays it was ſpoke of one that kept 2 + Zualling-bouſe. So of 
one that keeps an izr or @ i25/ing-biuſe; for by this her houſe is ſandeted. Cr0. E. 382. in pl. 5. 
Per cur. Mich. 39 & 40 Eliz. B. K. S. P. accordingly, Goldib. 172. pl. 104. 


5 os a) [1 5. If a man ſays to an inu-Fecper, thiu art rotted with the FER 
.. action upon the caſe lies; for this cannot be intended of the 
S. C. cited natural pox, for no rettenneſs comes of that. Hill. 41 Eliz, 


Oro. J. 430. B. R. between Davis and Taylor.] 


PI. Ye. IN ; 
RIiller's caſe, where the words are, he is Jad of the fax. Ibid, cites 33 Eliz. Backſter's caſe, 
S. P. Cro. J. 144+ pl. 3. Hill. 4 Jac. B. R. in cofe of Taylor v. Perkins, S. P. admitted. 


Cro. E. 648. pl. 2. S. C. adjudged accordingly, by Fenner J. only in court. E. bad 3: 
Frerch pix, and hath jet it in the beuje (meaning the plaintiff s houſe, who was an inn-keeper) ard 
. S. ard bis wife (meaning the plaintiff and his wife, have it, and all you. Adjudged actionable. 

Words ſpoken of an inn-keeper, viz. Colonel E. bad the French pix, ard hath fet it in the houſe, ant 
Smith and bi: wife have #. It was objeRed that the words {hath ſet the French pox in the houſe} is 
inſenſible. But adjudged actionable. Sty. 112. Smith v. Hobſon. 


1 [16. If 2 man has been a merchant, and 2% the trade of a 
plantiff 4. merchant for ſeveral years paſt, though he dyes not uſe it now, aud 
lezed quad another calls him bankrupt, an action upon the caſe lies; for 
el though he does not uſe it at the time of the ſpeaking of thc 
e + words, yet he remains a merchant, and may uſe the trade at his 


retruactus 
zr:cem mer- pleafure. Trin. 39 Eliz. B. R. between GCARDNER Ax D IIor- 


chandizarti woob adjudged, upon ſuch a declaration.) 
Exercuit & 
vſus fuit, And judgment given ſor the plaintiff, Yelv, 159. Win. 17. Arg. cites 6 Jace 


C. B. Atkinſon's caſe, where the declaration was the ſame, and that it was adjudged ill, n. 


we 25 


r 


knew theſe words held actionable. 


Judgment.) | Roll Ch. J. 
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dia not allege that he exerciſed merchandize at the time of the ſp-aking; and he ſaid the canſe of the 
Judgment was entered on the roll, and he could ſhew the ſame to the court; and Hobart deſired to leg 
it, for he doubted much of the law of it; to which Winch and Hutton agreed. 


17. J. S. being a merchant, if J. D. demands of D. whether Cro- 2 
J. S. owes him any thing; to which D. anſwers yes; upon 87. 
which J. D. ſays, you ⁊bere beſt to call for it in, and to take heed judged ac- 


how you truft him, no action lies for J. S. for theſe words; for , — 
. . * elieve a'l 
he only gives the other good and ſound counſel. Trin. 39 Eliz. ;.,,, -...;; 
B. R. between VaNsPICKE AND CLAYTON adjudged.) wih V. 
there arc 
many merchants that have lately failgg, ard I expect no ctherwiſe f V. being ſpoke of a nt, vas 
adjudged actionable. Raym. 20; jeh. 23 Car. 1 B. R. VIvian v. Willet. 2 Keb. 718. 
pl. 110. Vinian v. Wiilet, S. C. avjudged accordingly. | 
Words ſpoken of a citizen and p-wterer were, Je is gore, ard li le Fimſelf for delt, and for euglt J 
knw be is a bankrupt. Have à care, ard de rot trift lim; far be <v.ll run azvay, ard pay you nothing. 
It was moved that the latter words were not actionable; and therefore damages being given for both, 
no judgment ſhould be given. But the court held that both the words taken together are actionable; 
and judgment niſi, &c. Sty. 142. Mich. 24 Car. B. K. Jones v. jacob. 
DD * 
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[18. If a man ſays of a merchant, Hf be i a bankrupt, action Ts call one 
ar 


* 
lies. Mich. 7 Jac. B. between LONG AND Loxs adjudged.] ee 
no action will lie upon it, but to call a merchant jo is actionable; per Wray Ch. J. Le. 336. Trin. 
31 Eliz. B. R. in pl. 469. ; 
He is a bankrupt-bnave is actionable, being ſpoke of a common baer. Hutt, 49. Trin. 20 Jac. 
Hawkins v. Cutts. | 2 | 
Thou art a bankrupt, being ſpoke of one that /9/d wv59/, adjudged actionabie. Noy 158. Courtney 
v. Thompſon. Het. 171. Waters v. Thompſon, Trin. 7 Car. C. B. L. P. and ſeems to ve 
I. Co . : 
He is gone, and hid:s himſelf for debt, and for aught I lnb is a barltagt. judgment for the 
plaintiff, niſi. Sty. 142. Mich. 24 Car. B. R. Jones v. Jacob. Vent. 62, Twillen J. laid he 


Org. If a man was a merchant, and after leaves f merchan- * 
dizing for 2 or 3 years, and another calls him hantrupt, an action g. 
lies; for he may exerciſe his trade again when he will. Mich. there, 

7 Jac; B. between LoxnG and LONG. Paſch. 44 Eliz. B. R. 
between GRay axnD WESTON. Trin. 39 Eliz. B. R. between 
+ GARDINER AND Horwoop, adjudged.) 

20. If a man ſays to J. S. of a merchant of the ſtaple, who 7 
uſed to buy and ſell wool, buy 9 more wool for him, for he will gent be. 
never pay for it, he is not worth a primy ; an action hes for theſe i DE A 
words, Paſch. 11 Car. in the ex*1cquer-chamber, in a writ of aQtionable, 


error upon a judgment in B. R. adjudged, and the firſt judgment 8 


aſlirmed. Intratur Paſch. 12 Car. B. R. Rot. 42+] chant, 
Fg | Hutt. 12<. 
Paſch. 10 Car. per curiam obiter, — So truſt him not, for 4 coves me oo. and is not och 


one groat, Adjudged actionable, being ſpohe of 2 luer. Hutt. 124. Paſch. 10 Car, Daxe v. 
Palmer. 


[21. If a man; ays to 2 mercer, thou art a cuckold, and a cucholdly Sty. 213. 
| „ Se. C. adjor- 


raſcal, thou deft owe more than thou art worth, and thou art not n 9 

able to pey all thy debts ; action lies for theſe words; alleging ibid. 217. 

that he uſed before to buy ſeveral commodities upon truſt, S C. bed 

without ready money, but that after, by reaſon of theſe words, N 

he could not buy without ready money. Paſch. 1650, between co Aſk. 
„ Mie 


VICaRY axD BARONs, adjudged, this being moved in arreſt of. 
D doubted, and 


* 


ordered that the plaintiff kave his judgment, niſi, &c. He is not worth a great, be is 1000. 
| N u 2 77 
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ere than nought, being ſpoke of a merchant, is tantamount to the calling him bankrupt, and there. 
fore adjudged for the plaiatift. Cro. C. 265. pl. 14. Trin. 8 Car. B. R. Goodyear v. Biſhop. 


Yeu are a beggar and a bankruft'y fellrwu, and if every one bad bis own, your are not <vorth a great, 


being ſpoke ot a farmer, and it appearing that by reaſon thereof his landlord had given him warning 
to quit his farm, though the words generally configered are not actionable, yet Roll Ch. J. ordered 
caute to be ſhewn why the plaintiff ſhould not have his judgment. Sty. 426. Mich. 1654. Roungs 
v. Woodward. | 

Theu art à pitiful idle raſcal, and net 2wortb @ great, actionable being ſpoke of à 2vcawer, and al. 
leged that he got his living by buying and ſelling, tor it amounts to calling him bankrupt ; and judg- 
ment for the plaintiff. 2 Show. 206. pl. 293. Paſch. 35 Car. 2. B. R. Garret v. Shelſon. —_ 
S. C. cited per cur. as held actionable. Carth. 330. Mich. 6 W. & M. in B. R. 

The defendant diſcourſirg with a creditor of a ſugar baker, Sc. to whom he owed 101. ſud, / 


vill wit give you 2.5. in the pound fer yeur d:bt, be {innuendo F plaintiff} is a pitiful fellow, rl 


- 40. more than be it zucrtb, held actionable. Freem. Re 8. pl. 18. Mich. 1671. Brown v. 


Robinſon 


+[ 476] 


G 241. [22. If a man favs of a mercer, Fe hath deceived me in a recker- 
P 330» ing, and his debt-bock which he keepeth in his ſhop is a falſe debt-bect, 
* Fol. 62, and 1 will make him aſhamed of his calling, no action lies fer 

theſe words; for the words ſhall be taken in mitiori ſenſu, and 


Brook's caſe then the debt-book may be kept by the ſervant (as for the moi 


5. O. Hor + part it is) and the maſter perhaps does not know of the falſity, 


b. J. 
2 Web Mich. 11 Jac. B. between BROOKS AND CLARK, adjudged.) 


- held the | | 
wh not actionable, but Warburton juſtice doubted; and afterwards adjudged not actionable, 9 


which Warburton at length ſeemed to agree. 
words not actionable; but Warburton e contra. —— Mo. 409. 5 553. S. C. but the words there 
are, be is a falſe man, ard I wil! prove it; and be keepeth a falſe debt bert; for be hatbiebarged me 4vith 2 
Piece of three piled velæ et which I newer bad: adjudged not actionable, without ſaying it by way of 
diſſuading his cuſtomers or others that they ſhould not deal with or truſt him. — Cro. E. 403. pl. 12. 
Baoox v. WaTsoN S. C. and the words were much the ſame as in Mo. and Popham ſaid the 
defendant ſpake only of a grievance to himſelf by that falſe entry, and not in general words to diſcrevi! 
the plaintiff; but if he had ſaid, rake becd beau you dea with him, for be herpeth a falſe book, perad- 
venture an action would lie, becauſe he drew other cuſtomers from him; therefore it was adjudged for 
the defendant. Palm. 65. cites S. C. accordingly, S. C. cited by Hobart Ch. J. Win. 40. 

You are a cheating fellew, and lee  falſ: boot, ard I will prove it, not actionable, it not being 
averred that at the time of the ſpeaking the words there was any communication of the plaintiff's trade, 
or of his dealing by buying or ſelling, and ſo cannot touch him in his trade; and the keeping a falſe 
book does not imply that he kept a falſe debr-5:1+h, 2 Saund. 307. Paſch. 23 Car. 2. Todd v. 
Haſtings. Vent. 117. S. C. and the want of a colloquium of the plaintiff's trade was objected, 
ſed non allocatur ; for the words muſt be intended of a debt-book which ſhopkeepers keep; and to lay 
ſuch a one keeps a falſe book, is a great ſlander to him in his trade. 

There being diſcourſe of the plaintiff's trade, the detendant ſaid, be zwas a cheating knave, ad 
dt a falſe debt-beok, with which be cheated the country; the court reſolved that the words laid 
together are actionable; for tradeſmen's books are qc much regard, and ſometimes given in evidence. 
Vent. 263. Mich. 26 Car. 2. B. R. Crawtoot v. Dale. 


Hob. 76. pl. [ 23. If A. is bailiff to 2 men, and for 3 years before the 


, action brought had uſed to ſell their barley, and another ſays to 


wwillproveit, A. thou art a cozening knave, for thou haſt cozened me in falſe mea- 
— es haſt ſure in my barley (mnuendo certain barley, &c. / the country i! 
barks. a. hound to curſe thee for ſelling falſe meaſure in my barley, no action 
judged not lies for theſe words, becauſe it does not appear that he lived 
1 by the ſelling of barley, whereby this ſhould impair his liveli- 
3 been hood. Mich. 13 Jac. B. between Bear AND Harxs, per curiam 
2 common adjudged.] | 
bad and 
thus with ſelling by falſe meaſure, it would have born an action. And Hobart Ch. J. held, thi 
if a gentleman's bailiff be chaiged with buying and ſelling by falſe meaſure, in deceit of his office, to 
the loſs or damage of his maſter, this is actionable; for it diſcredits him in his means of living. Bui 
in the preſent caſe it appears not that the words were "= of any fale while he was bailiff, nor of Bi 
maſter's corn, fo: to his maſter's damage. Brownl, 4. 3. C. adjudged actionable. 

24. 1 


Brownl. 4. S. C. Hobart and Nichols held tle 
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[ 24+ If a man ſays of a ſmith, thou art a rogues and a cozening 
rogue, and in one tire of wheels ſent George Bell, thou did/? cozen 
tim of a noble, and that I will prove, no action hes for theſe 
words, becauſe it may be intended that he cozened him in the 
price, which is not any flander to his trade, for he does not ſay 
that he made falſe ware, &c. Paſch. 16 Jac. B. between 


Digner and Snelling. ] 


[25. If one ſays of another who is a tradeſman, ſcilicet, that Jo. 366. pl. 
uſes the trade of buying and ſelling of crewel in a ſhop that he ——_ me 
keeps, thou art a cheating cozening fellow, and thou haſt cozened my for it _ 
huſband of S oo. there not being any communication of his not appear 
trade before, no action lies; for this of itſelf is not actionable, 8 
without an averment of a diſcourſe of his trade, to which it may cheating was 


be referred. Mick. 11 Jac. B. R. between NEEDLER AND SYM- in any thing 


NEIL, per curiam adjudged in arreſt of judgment after a verdict Ade 
for the plaintiff. ] 8 . 

. C. 417. pl. 
5. S. C. adjudged accerdingly per tot. cur. who delivered their opinions ſeriatim. S. C. cited, 


and judgment accordingly, where the words were, ycu are @ cheating old rogue, and have cheated the 
fatberleſs and widow. Not actionable, being ſpoke of a tradeſman, there being no colloquium laid 
of his trade; and therefore judgment arreſted. 2 Ld. Raym. Rep. 1417. Paſch. 12 Geo. B. R. 
Ludwell v. Hole. —— But where there was a colloquium of a timber merchant in his way of trade, 
and the defendant ſaid of him, he is a rogue and a willain; he has cheated me cf 141. the words were 
held actionable, and judgment for the plaintiff, 2 Barnard, Rep. in B. R. Trin. 5 Geo. 2. Smith 
v. Jones. | 


[26. If a man ſays of the wife of a butcher of London, C477 
that uſed to ſell in the ſhop of her huſband, he is @ cozening Hutt. 14. 


5 ; 4 . Anon. S. P. 
woman, ſhe did cozen one of her neighbours (innuendo quendam „ 


D. D.) F 401. no action lies for theſe words, becauſe this does and ſeems to 
not diſgrace her in her trade, inaſmuch as there was not any 22 Cm 
precedent ſpeech of her trade, ſo that it may be intended that t 


tnave and 
he ſpoke thereof. Mich. 13 Jac. B. between SAMMON AND BALL, rogue. Theſe 
1udo words were 
adjudged.) — — 
mercer, but there being v celle guium laid, but only of the man, and not F bis trade, judgment was 
ſtayed. Lev. 250. Mich. 20 Car. 2. B. R. Smedley v. Heath. ——— Raym. 169. Smedley v. 
Heap. S. C. accordingly. 2 Keb. 404. pl. 15. S. C. accordingly. | 
Words ſpoken of a merchant were, thiu art a cheating rogue, and baſt cheated me of 201, After 


verdict judgment was ſtayed; for per cur. the words are not actionable 2virhout averment or colloguium 


of bis trade. 2 Keb. 91. pl. 10. Mich. 18 Car. Zo B. R. Combe V. Peters. 


C27. If a man ſays to a geldſinith, thou art a cozening knave, and = thou 
ſeldeſt me a chain of copper for gold; action lies for theſe words. lc, Se. 


and be is a 


Hill. 32 Eliz. B. R. Peck's caſe, adjudged, cites Mich. 13 coxening 
Jac. B. | nate upon 


record. 

Wray and Gawdy conceived the words not actionable, unleſs it had been alleged that he is a goldſmith, 
and got his living by buying and ſelling of chains, and ſuch wares, and then peradventure the action 
* lie; but not here, Cro. E. 171. pl. 12. Hill. 32 Eliz. B. R. RyLiz's caſe ſeems to be 


28. In an action upon the caſe for words, if the plaintiff See ſupra pl. 

declares that he had uſed the trade of a brewer for ſeveral years, On 

and had brewed wholſome beer and ſold to his cuſtomers, by the like 

which he had obtained great profit to himſelf, and that the * 

defendant to the intent to diſcredit him with his cuſtomers, upon 5 — 
8 Nn 3 a col- 
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ent Td 
ZE. C. and he 
Peer r {cf 
4 1 „ 27.6 
2 2742 by 
drinting 
Ns ale. It 
was objeted 
that the 
words are 
not action- 
able, becauſe 
a vitualier 
ought nat to 
ſell ale, nei- 
ther has he 
alleged any 
ſpecial da- 
gage. The 
court inclin- 
e that the 


words were actionable. 
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If one avs 
of a mer- 
chant, Pa: 
not your c 
to bim, for be 
vill ft. ve 
tim t9 death, 
the words 
are action - 
able; ſor it 
comes with- 
in the cm- 
pat; or the 

f 


a: {grace o 


His protec Mon. 


To ſay of a 


pak * y. 7 


t at he puts 
in du i bis 
Lat or! 
r, is 4C- 
tion ble, be- 
Cauſe it 


makes it 


q tio ns [for Words. ] 


a colloquium of and concerning the ſaid occupation and art of 
the plaintiff, maliciouſly ſpoke theſe falſe words of him, Lee's 
beer is wwhiljome, (innuendo the beer of the plaintiff made for 
his cuſtomers in his ſaid trade) by which he is diſcredited, and 
has received damage in the ſelling of his beer in his trade, as he 
ought before any action lies for theſe words, and upon this 
declaration, though he does not charge him with any deceit, 


for beer may be unwholſume for want of good brewing, or. for 


other neglect of his ſervants; and though it does not appear 
that the defendant fpoke theſe words of beer that he ſold to his 
cuſtomers, yet upon this declaration (though the innuendo will 
not help it) it ſhall be intended ſuch beer as he fold to his cuſ- 
tomers, having a diſcourſe of his trade; and brewers are puniſh- 
able for ſelling of unwholſome beer by the ſtatute; and it is 
alleged that he had damage by ſpeaking of theſe words, and 
therefore this action lics, Mich. 9 Car. B. R. between LFE 
AND OTRADWICH, adjudged, it “ being moved in arreſt of judg- 
ment by mytelt. Intratur Trin. 9 Car. Rot. 1097. 

Freem. Rep. 25. pi. 33. Hill. 1671. Nuton's caſe. 


| [29. If A. had % d to beep at biard ſeveral children, by which 


means he got his living, and another ſays to him, you have 


flarved hoſpital children, and you kept a kinſman of your wife's and 


arved hin: to death (innuendo A. B. that he kept at board 3) yz: 
kept one of J. S. s children, and ſtarved it te death ; (innuendo 
W. S. whom he kept at board) by reaſon of which words people 
torbore to put their children to him to board, ſo that he loſt his 
livelihood, an action lies for theſe words upon the declaration, 
becauſe he diſgraces him in his trade of living. Trin. 13 Car. 
B. R. between Harrisox + AND ELDKINGTON, adjudged per cu- 
riam, this being moved in arreſt of judgment. 

Per Yelverton J. Het. 71. 


[30. In an action upon the caſe, if the plaintiff declares that 
whereas he was a /eather-ſeller, and uſed to ſell ſhamoys-ikins 
to J. S. his cuſtomer, and avers that ſhamoys-ſkins were of a 
greater price than lamb-ſkins, and that the defendant having 
parlance of the plaintiff, faid to J. S. of the plaintiff, he hath 
c:zened you, aad hath fold you lamb-ſhins inflead of ſhamoys-ſkins, do 
net go to him for he will cen you, the action lics upon this de- 
claration, becauſe he ſlanders him in his trade, and to his cuſ- 


tomer. Mich. 10 Car. B. R. between FairEBANK AND Marl.sox, 
adjudged per curiam upon a demutrer. Intratur 10 Car. Rot. 
1339. | 


(21. In an action upon the caſe, if the plaintiff declares that 
whereas he, at ſeveral times for 25 years laſt paſt, had fcaved 
wiadſeed, and had uſed to weed it, and after t9 grind it, and per 


totum idem tempus had uſed to fell the woad to his cuſtomers, 


and the cuſtomers had uſed to take a ſay of the woad before 
they bought itz and farther ſhews that Wine man puts black 


mould among the woad, this makes the woad of lefs value; and 
that 


N 


3 Is He I ITS BL Pp; 28 
r 8 F 2 
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would be actionable, becauſe this implics notice. 


Actions [for Words.] 


that the defendant was formerly his ſervant for 8 years, and that 
the defendant to the intent to diſgrace him in his trade, ſaid of 
the plaintiff, he did uſe 19 make me, zuhe 1 dwelt with him, to 
take black mould out of hillocks, and to mix it among the woad, and 
afterwards fold it for wad, The action well hes for theſe words 


upon this declaration, with an averment, that by reafon of thote 


words he loſt his cuſtomers, and great benefit thereby, though 
he does not ſhew in his declaration that he had any cuitomers 


in particular by name; for this is not neceſſary, inafmuch as 


they may be many; and it is not like an action for loſs of mar- 
riage, but like an action brought by a counſellor for werds, by 
which he loft his clients in general. Old Entries 22. Paſch. 


11 Car. B. R. between + IESSON AND Hares adjudged, this being 


moved in arreſt of judgment. Intratur Hill. 10 Car.) 
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more pon- 
derous, &ce 
cited by 
Logeridge 
J. Lat. 188. 
Tias. 2 Car. 
in cale of 
Dean v. 
Steel. 

S. C. cited 
db. 
marg. pl. 6. 
— 7 1 Saiks 
16. pl. 7. 
Trin. 11: W. 
3. B. R. it 
was ſaid by 
Holt Ch. J. 
and Rokeby 


. that this caſe had often been denied, and is not law; for the damage mutt be ſpecially ſhewn, where 
z 8 P * 2 


the words in themſelves are not actionable. 


[32. If one man ſays of another, he did treaſon in the Loqu-Coun- 
tries, and did run awvay from his captain, an action upon the caſe 
lies for the firſt words, ſcilicet, he did treaſon in the Low- 
Countries, becauſe he is triable here by the ſtatute of 35 H. 8. 
of a treaſon committed beyond ſea, and his life is drawn in 
queſtion. Paſch, 15 Jac, B. R. adjudged, this matter being 
{poke to in arreſt of judgment.] 


S. P. and 
leems to be 
S. C. Cro. 
J. 424. pl. 
6. Lewis v. 
Coke ad- 
judged ac- 
tionable 5 
for there is 
2 violent in- 


tendment that he committed treaſon to the Nat? here and not to a foreign ſtate, and the treaſon is 


triable here; and the addition, that (thou haſt run away from thy captain) does not dctract trom the 


firit words, nor are they material to the action, 


[33. If one man ſays to another, n haſt deferved to be hanged 
es awell as any man in Worceſterſhire z for when thou wwajt retaimed 
to ſerve thy prince thin did/t run exvay from thy captain, no action 
lies for theſe words, becauſe it does not appear that he had faid 
that he was preſt to ſerve, and had received preſt money; for 
otherwiſe it is not felony. Hill. 38 Eliz. B. R. adjudged. } 

34. He is a caterpillar, for he lives by robbing his gueſts, being 
ſpoken of an inn-heoper, was adjudged not actionable clearly by 
all the juſtices; for it is as if he had ſaid that he [ves by powwling 
and pilling, which is incident to this trade, Mo. 179. pl. 319. 
Paſch. 26 Eliz. B. R. Anon. 


lives by rebbing in the bighacay, action would lie. Mo. 179. pl. 319. 


Words ſpoken of an irn-keeper, vize Artur maſter Thomas Clarke did barlorr an! {edge ci 


rogues, and did receive ſlo/en goods, ard there ure yet jure in his houſe 3 and declared that 


ſpeaking thoſe words he loſt his gueſts. 


479 ] 
But it he 
had ſaid of 
an inn- 

keeper that 
be is a ca- 


tr picear, ard 


t puries ant 
hy reaton of 


- 
* 


Adjudged nut actionable; for an inn-keeper's houſe being 


common to all his gueſts, he may lodge cut-puries and receive ſtolen goods, without Knowing them 


to be ſuch, But Mountague Ch. J. faid if the words had been, be derb ge 70 bar 


caſe. 


35. Action for theſe words, he was a. bantrypt; and alleged 
he was a ſhoemaker, and uſed buying and felling of leather ; and it 
was adjudged that the action did lie, although the plaintiff was 
not 3 merchant, but he got his living by buying and ſelling. 
Cro. E. 268. pl. 6, Hill. 34 Kliz. B. R. Stanly v. Olbaſton. 
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36. He is brate, and run away, was adjudged actionable, 
being ſpoken of a carpenter. 3 Mod. 312. cited per cur. as 
Mich. 3 Jac, L | | 
Words 37. He is a very varſet, and a knave, being ſpoken of a cooper, 
ſpoken of adjudged actionable; but the judgment was reverſed for that 
a diſtilier, in a 
which the reaſon. Cro. J. 204. pl, 8. Hill, 5 Jac. B. R. Coles v. Kettle. 
plaintiiF declared that the defendant, diſcourſing with one Iles, aſked him of ⁊pbbem do you buy your agua 
vite, who replied of Mr. Gedfrey (the plaintift ;) thereupon the defendant ſaid, be is a varlet, be bath 


\ ſuppreſſed E. bretber's will, to coxen and deceive men of their legacies; we will mate bim cry peccavi on 


bs knees 3 be mateih ſhew of religien, but is an hypocrite, Adjudged not actionable, becauſe the words 
do not zelats to his trade. Palm. 21. Mich. 17 Jac. Godfrey v. Owen. 


38. The plaintiff declared that he exerciſed himſelf in facul- 
tate emendi & vendendi, and that defendant ſaid of him, ou 
art a bankrupt, and I have many witneſſes fer it, It was moved 
that he ought to have ſaid he was a merchant, and that he ought 
to have averred what goods he had ſold, and that it might be 
intended that he ufed this faculty as a ſervant, Sed non allo- 
catur; and judgment for the plaintiff, 2 Bulſt. 267. Mich. 
12 Jac. Nichols v. Catſevy. | 


Codb. 278. 39. In diſcourſe with a furveyy and meaſirer of land, about 


1 eaſuring of land, one ſays to him, thou art a cozening and a 
to be S. C. ſifting knave, and a cheating knave, Montague Ch. J. ſaid theſe 


The plaintiff words touched the plaintiff in his way of living, and ſo the 
e 0. hat action lies; but the other juſtices doubted, But afterwards all 
brought up the court agreed, that a ſurveyor being an officer of ſkill, and 
in the ftudy ſuch officer for the king is mentioned in ſtatutes by that name, 


f th - | R 5 EO 8 
3 and the words take away his means of gaining his living, it was 


Ec. and the adjudged for the plaintiff. Cro. J. 504. Mich. 16 Jac, B. R. 


opinion of Blunden v. Euſtace. 

the coutt was | 

that the words are actionable; and Montague ſaid it was ruled accordingly in 36 Eliz. Rot. 24:. 
detween Kirby and Walter; and he ſaid the words are actionable in regard it is a faculty to meaſure 
land. But Doderidge took a diverſity between a meaſurer of land by the pole, and one who does it by 
geometry or mathematics; that in the firſt caſe it is no ſcandal, it not impeaching his credit; but 
in caſe of a geometrician or mathematician, it is an art or faculty which every one does not attain to. 
— Koll. Rep. 72. London v. Eaſtgate, S. C. accordingly, and adjuaged for the plaintiff; but thie 
Judges agreed that ſuch words ſpoke of a ſhoemaker, butcher, or baker, are not actionable; for the 


goodneſs or deceit of their ware is ſubject to the view, and may be diſcerned by the eye, which in this 


caſe can be diſcovered only by perſons ſkilled in the ſaid art, and he is a verſon mentioned in the ſta- 
tate de terris menſurandis, and puniihable by that Ratute if he falſifie his trade. 


[480 40, A trial being appointed at Guildhall between A. and J. a 
Pal. 63. vintner, and there being diſcourſe thereof between B. and L. 


—— ch. j. B. aſked L. * wil! you be at the trial to-morrow between B. and J. 


thought the to which L. anſwered, J. is broke, and I warrant you he dares not 
1 be there, The court inclined that the words were actionable ; 
bet Haugh but becauſe the damages given were great, viz. 2001. they 


ton e contra; would adviſe; and both parties referred themſelves to the Ld. 


_ _ Ch, J. who awarded 661. 13s. 4d. to be paid the plaintiff, and 
thoſe werd, he to releaſe, Cro. J. 562. pl, 10. Hill. 17 Jac, B. R. Johnſon 


: might be ſo V. Leman, | 


laid in the | | 

declaletion as to make them aftionable, by averring that in common unſterſtanding they ſignify a 
bankrupt. - 2 Roll. Rep. 144. 8. C. Haughton J. held the word (broken) of an uncertain 
Ugn cation, and was applicable to infirmity of body as well as of eitate, and therefore to make them 


aCtionabls 
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aRonable an averment was neceſſary; but Montague Ch. J. held that the court ought to take notice 
what words are actionable in London; and becaule they differed in opinion, the matter was referred 


the arbitrement of the Ch. J. | 


41. Words of a dyer, who uſed to get his living by buying Palm. 157. 
and ſelling, Thomas Fohns of Hertford, (meaning the plaintiff) - 1 
is a bankrupt-knave, and is not worth 3 half-pence. After judg- CEN ws. 
ment, error was aſſigned that the words were {ſpoken adjeCtively, cauſe dyers 
and that a dyer 1s ſuch trade that for ſuch words he ſhall not _ = 
have an action; but reſolved e contra, and that the words are py 
actionable, it being alleged that he got his living by buying and 2 7 cheir 
ſelling, and the judgment was affirmed. Cro. E. 585. pl. 6, „ad, and 


Mich. 18 Jac. B. R. Squire v. Johns. other com. 


modities neceſſary to their trade. 


42. He is a bankrupt, and not able to pay his debts, but will run And it was 
the country. Plaintiff declared that he bargained and fold, viz. —_ 3 
merchandized for lead in the county of Derby, and thereby ac- been ad- 


quired money towards his livelibood. It was objected that he is judged 14 


intitled gentleman; but the court held that the action well lay. 1 
Hutt. 46. Mich. 19 Jac. Allen v. Swift. have an 


action for ſuch words. Ibid, 


43. He is a bankrupt-rogue, being ſpoken of a wool-winder, is 
not actionable. Poph. 184. Mich. 2 Car. B. R. Barker v. 
Ringroſe. | 

44. Theu art a regue, and a beggarly fellow, and I fhall prove 
thee a bankrupt before the next term; and afterwards the ſame day 
he ſaid to a 3d perſon of the plaintiff, ?ru/? him not, for he will 
be thy undiing. The words being ſpoke of a merchant, it was 
held that thoſe ſpoke at the 2d time are as well aCtionable as 


_ thoſe ſpoke at the firſt time, and aggravates the firft words; and 


judgment for the plaintiff, Cro. C. 236. pl. 19. Mich. 7 Car. 
B. R. Jaxon v. Tanner. 
45. Thou art a bankrup?, is aQtionable, being ſpoke of a Cro. C. 


arover ; but becauſe he did not aver that he was a drover at the 1 


time of ſpeaking the words, judgment was quod querens nil capiat, though he 
&c, Jo. 304. pl. 12. Mich. 8 Car. B. R. Collis v. Malins. declared that 


per magnum 
tempus uſus fuit the trade of buying and ſelling cattle, yet that might be diverſe years before, and ad- 
judged for the defendant. 

In an action for calling him bankrupt, the plaintiff declared tbat be was, and had been for many 
years laſt paſt, a merchant ; but becaule it did nt appear expreſsly that be was a merchant at the time 
cf ſpeaking the words, but only argumentatively, it was adjudged againſt the plaintiff. Cited by Yel- 
verton J. Yelv. 21. as Trin. 2 Jac. B. R. Grey v. Medcalte. 


a. Go not to buy of J. S. (a merchant z) for he will deceive you, 
18 actionable. Hutt. 125. Paſch. 10 Car. per curiam, obiter. 

47. Thou art in a breaking and decayed condition, and I will prove S. C. cited 
it, and if you queſtion me I will prove it to your diſgrace, being ſpoke _ 


of a milliner in London, It was objeCted that theſe are adjective N 


Vords, and of * an uncertain ſignification; but judgment was W. z. 


given for the plaintiff, Sty. 425. Mich. 1654. Walkenden v. [ 481 ] 


Haycock, 


48. Thou 
12 


Actions [for Words. ] 


48. Thou ar! a broken fell, and haſt cheated me of 2001. was 
ſpoke of a zrade/man, and it was averred that the words were 
meant to ſignity that the plaintiff was a bankrupt, and a verdict 
was found for him. And Roll Ch. J. ſaid that all the words 
together, as they are laid, imply that he is broken in his trade, 
and that the word (cheated) inforces this ſenſe, and the aver- 
ment and verdict make it more ſtrong; and judgment for the 
plaintiff, niſi, &c. Sty. 429. Hil. 165 4. Wile v. Jefferies. 

S. C. cite? 49. Thin art a whore ſon bauzrupt rogue, being ſpoke of a 
* 8 Farmer, was adjudged actionable. But it was aſſigned for error, 
1 that it did not appear by the declaration that the plaintiff got his 
living by buying and ſelling, nor that it was ſpoken with relation 
to his profeſſion. And thereupon the judgment was reverted. 
Sty. 420. Trin. 1654. Phillips v. Phillips. 
Ravm. 86. 50. He is a 3 knave, being ſroke of a /imeburner, is not 
e Pb aQtionable, unlets ſpoke in reference to his trade; and being 
| but there the found by the jury to be ſpoke of him and his trade, was held b 
words are, Windham and Twitden to be actionable; but Hyde Ch. J. an, 
—— Keeling e contra, and judgment was ſtaid, the court bèing 
te& a tap divided. Lev. 115. Mich. 15 Car. 2. B. R. Terry v. Hooper. 


cheating 

rege, ard be Hall rewer think te bring W. where be is bimſelf; and rather than ſo I will ſnend 
201. Keb. 602, pl. 75. S. C. and the words according to Raym. and adjorratur. Idid. 
6.2. pl. 15. S. C. adjornatur.— 8. C. in a copy of a M. S. Rep. of Lord Ch. J. Keeling, ſays, 
that though the plaintiff counted that he was a tradeſman, and foppoſed the words ſpoke of him and 
kis trade, yet that will not make them bear an action; for the plainti ſhall not by any flouritkes or 
affirmations of his own make thoſe. words actionable which at firt ſpeaking were not ſa; fo that in 
ch cite there being no colloquium of the plaintiff's trade at the time of ſpeaking, adjudzed the action 
aud not lie, and judgment was arrefted ; but agreed that if the defendant had ſaid, that the plainriiff” 
cat (IMeourncy Was @ Cbcating tn this would be actionable; fur the words are of him and his 


2. 


61. Thou art a rogue, and a baſe knave, and a cheating knave, 
and I will 2 theo for it, was alleged to be ſpoken of the plaintiff, 
a clithier, & de geſto ſus in exercitis gſicii fur, per cur. is action- 
able. ad] where the plaintiff alto counted that the ſame words 


aLv2re Hpote at anther time the ſame day, in malice to him and his 


trade, ſimiliter injuries & fulſo, without other colloquium, Wind- 
ham held it ſufficient, and that it mult be proved on the evi- 
dence; and it being moved that the laſt words being femiliter ex 
bern, his tr ade, can relate to nothing elſe; and 
the court gave judgment for the plaintiff, niſi, &. 2 Keb. 
380. pl. 23. and 383. pl. 5 1. Trin. 20 Car. 2. B. R. Farmer 
v. Jenkins. 
2 Keb. = 62. He is a bungler, and knows nat how to make a good piece of 
an (av oe. work, being ſpoke of a wwatch-mater, but there was no colloquium 
——Butic of his trade. And judgment was ſtaid. Mod. 19. pl. 50. 


we »mit- Mich. 21 Car. 2. B. R. Redman v. Pyne, 
ted by Saun- 
dere, of counſe] with the defendant, that if he had faid, te cd not make a goed watch, it would 


have been known what he had meant. Mod. 19. and Keb. 568. 


63. A ſboemater brought an action for ſaying, he is a ccbler. 
And per 'Iwiſden J. it was held in Glyn's time * action lay, 
tiouglhi à cobler is a trade of itlelf. Mod. 19. in pl. 50. 

11 64. Upon 


n 
e 
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64. Upon colloquium with a dyer's ſervant of his maſter and 
his trade, the defendant ſaid, avhere is the rogue thy maſter? J 


_ evill prove him a rogue. Theſe words ſeemed too general to be 


actionable ; but where at another time, having the ſame collo- 
quium with the wife, he ſaid, where is that cheating knave thy 
huſband ? I bill prove him a cheating knave, for he cheated me, 
are actionable, per 3 juſtices, though he did * not fay in what 
particular he had cheated him. Freem. Rep. 276. pl. 307. Hill. 
25 Car. 2. Treſton's caſe, - 

65. He is a cheating, cozening knave, and hath cheated Sir F. F. 
(his maſter) and being aſked wherein, he anſwered, 72 many 
things. The court inclined that the words are not actionable, 
becauſe he does not charge him with cheating in his employ- 
ment, neither has he laid any ſpecial damage. Freem. Rep. 
279. pl. 316. Paſch. 1681. Harris v. Tucker. 

66. A flage-coachman declared, that he got his livelihood by 
carrying paſſengers; and hat the defendant ſpoke ſuch ſcandalous 
words of his wife, which refleted upon him, and rendered him fo 
ridiculous, that nobody would ride in his coach ; and he thereby loft 
his cuſkemers. The plaintiff had a verdict, but judgment againſt 
him; and the court ſaid that the plaintiff ſhould at leaſt have 
declared what cuſtomers he had loſt in particular. Vent. 348. 
Trin. 32 Car. 2. B. R. Anon. 

67. The plaintiff declared, that he was a renter of lands, c. 
and made great profit by buying and ſelling wheat, barley, Ec. and 
that the defendant ſaid of him, he hath cheated in corn, is not 
actionable ; for per cur. the deſcription is no more than of a 
common farmer. But per Pemberton Ch. J. if no mention had 
been made of renting lands, or if he had alleged that he was a 


badger, &c. the action perhaps would lie. 2 Jo. 156. Trin. 


33 Car. 2. B. R. Fox v. Lapthorne. | 
68. He owes more money than he is worth ; he is run away and is 
broke, being ſpoke of a hu/bandman or farmer, was held ac- 
tionable. 3 Mod. 112. Trin. 2 Jac. 2. B. R. Dobſon v. 
Thorniſtone. | | 
69. Saying of a tradeſman, he is a cheat, and ſaying at ano- 


ther time, with a colloquium of him and his trade, he hath no- 


ming but rotten goods in his ſhop ; the firſt words are not action- 
able, but the laſt words were held clearly actionable. But it 
was agreed that if the words had only been, that he has rotten 
g::dr, the action would not lie; for the ſlander is in faying, that 
he has nething but rotten goods. Judgment for the plaintiff; 
12 Mod. 420. Mich. 12 W. 3. Burnet v. Wells. 

70. You are a raſcal, you are a pitiful ſorry raſcal, you are next 
dior to breaking, being ſpoke of a /aceman, are actionable, Ld. 
Raym. Rep. 610. Mich. 12 W. 3. Read v. Hudſon. 

71. You are a ſoldier, I ſaw you in your red coat doing your duty, 
= word is not to be taken, is actionable, being ſpoke of an up- 
ioliterer, it being known to be a common practice for tradeſmen 


to protect themſelves again/t their creditors by a counterfeit liſting ; 
: tor 
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for a ſoldier has the privilege of not being held to ſpecial bail. 

10 Mod. 111. Mich. 11 Ann. B. R. Arne v. Johnſon. 

8 1 72. He is a forry pitiful fellow, and a rogue, and compounded his 
_—_— " Gebts at 55. in the pound, Exception was taken that the words 
anten v. were not actionable, becauſe no colloquium was laid of his trade, 

— But per tot. cur. ſuch words ſpoke of a tradeſman muſt leſſen his 
Abele courr credit much, and be very prejudicial; and therefore actionable. 
helethe And judgment for the plaintiff. 2 Ld. Raym. Rep. 1480. Paſch. 


wores . 13 Geo. Stanton v. Smith. N 
ticnadle. 


C483 (X. a) For Words. In what Caſe it lies. [In 
— relpet of the Manner of Speaking, and by Way of 


Fol. 64. Report. | | 8 


Cro. J. 406, [I. IF 2 man ſays, that Pierce ſaid that Levis did a certain ſcan- 
1 dalous thing, Ec. Lewis ſhall have an action for this 
Mich. * 14 a . . f 5 
xc. B. R. againſt him, with an averment that Pierce never faid ſo,; for then 
in the cafe he himſelf is the author of the falſe news, and ſhall be cliarged 
0 Y- for it; for this is according to the law of news. Hill. * 44. 
alter, . 
eites Hill. 4 [14] Jac. My Rep. between + LEkwis axv WaLTER adjudged, 
Jac. Mori- between DamME + MoRRISON AND Cabe. Paſch. 5 Jac. B. R. 


_ 2 adjudged.] 


caſe was, that the defendant had ſaid that A. had reported that he had the uſe of her body, and the 
prececent thereof was ſhewn that it was 4dj:dged for the plaintiff; whereupon the court was ſatisfied 
In the principal caſe, that the report of the ſpeech of another, who never uſed ſuch words, is action- 
able. Jenk. 316. pl. 7. S. C. S. C. cited Roll. Rep. 444 Se. C. cited 3 Bullit. 
325. 25 adjudged and affirmed in error. 

+ (V. a) pl. 35. S. C. not exactly S. P. 

J Sce (D. a) pl. 4. S. C.— Infta, pl. 3. S. C.— (Z. a) pl. 7. S. C. 


C2. If I ſay to J. N. that J. S. /aid to me, that the ſaid F. N. 

did ſuch a ſcandalous matter as witchery, as the caſe was, which 

matter is ſufficient to maintain an action, J. N. may have an ac- 

tion againſt me for the words aforeſaid, with an avermert that he 

never ſpoke the words, nor that J. S. ever ſpoke the words of him: 

for this is conformable with the law for telling of falſe news. 

Paſch. 15 Jac. B. R. between Lock AND Lock, adjudged, by 
admittance z but this matter was not moved. ] 

Co. J. 162. [3- But if a man ſays that J. S. ſaid, that J. D. ſaid a certain 

pi.17-Paich ſcangalous thing that will bear an action of utſelf, though this be 

e. falſe, yet if J. S. ſaid that J. D. ſaid the words, no action lies 

but S. P. againſt him; for he has named his author, ſcilicet, J. 8. and there- 

does not ap- fore he muſt bring his action againſt J. 5. if he will have remedy. 

Ps. g. % Paſch. * 15 Jac. B. R. in Dane MokRIsoN AND Capz's Casr, 


ei J. per Tanfield.} 

XN. fol: 4 ; | 

berſe, but J do net believe bim. Thie, with an averment that J. S. did not ſay any ſuch thing, will beat 
an action. Cited Mar. 8. in pl. 18. by Jones J. as a Caſe which be ſaid he remembered. 


Goleb.139., [. If a man ſays, a woman told me that ſbe heard one ſay, that 


pl 8 * Meggs his wife bad poifoned Grifpn her firſt huſband in a meſs of * 
5. C. as. Meggr and his wife may have an action for this againſt 5 3 
other wiſ⸗ 


— 
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otherwiſe a man might raiſe a ſcandal of his own head without Judged for 
| e P 41 


any puniſhment. Mich, 37, 38 Eliz. B. R. between MEGGs AND ;+ 


GR1#+1N, adjudged.] 14.408. pl. 
5 52. S. C. 

The plaintiff averred that the woman never told the defendant ſo; but the court held that neither the 
words nor the averment were ſufficient. But the reporter ſays quære. — Cro. E. 400. pl. . 
S. C. The plaintiff averred that no body ſaid ſu. Adjudged for the plaintiff; for it is a great defa- 
mation, and a cauſe of drawing her name and lite into examination. S. C. cited Arg. Cro. E. 645. 
in pl. 51. as adjudged actionable. ; 8 8 

If J. publiſhes that be beard F. N. ſay that F. G. was a traitir or thief, and an action is brought 


- azainlt J. S. for theſe words, and the truth be ſuch, he may juſtify. Hus if J. S. publiſhes gene- 


rally, without a certain autber, that J. G. was a traitor or thief, action lies againſt J. S. becauſe he 
has not given the party aggrieved any cauſe of action againſt any beſides himſelf who publiſhed the 
words, though js truth he might hear them; or otherwiſe an innocent perſon might be greatly ſiander. 
ed; for ſhould it be Jawful for a man of credit to report generally words ſpoke by one of no credit, 2s 
that he heard ſuch ſcandalous words, without mentioning his author, this would give greater proba- 
bility of the truth of the words, in reſpect of the credit of the reporter, than if the author had been 
mentioned, 12 Rep. 134. reſolved Mich. 10: Jac. in the ftar-chamber, in the earl of Northamp- 


ton's caſe. 


C5. If one man ſays of another, h- ava arraigned at Warwick 
aſſizes for ſtealing a denen of hege, and had he not made good Jriends 
it had gone hard with him, an action lies for theſe words, with an 
averment that he never tile any hogs, nor Was ever arraigned for the 


ſtealing of any hogs; for this is a great flander, the arraignment 


implies an indictment, and the making of friends implies that he 
was greatly ſuſpected at leaſt. Mich. 8 Car. B. R. between 
* HawLEY AND STANTON, adjudged, this matter being moved in 
arreſt of judgment. But in this caſe juſtice Croke cited a caſe 
to have been adjudged, Paſch. 34 Eliz. between + BAILIE AND 
CaLENTON, that no action lies for theſe words, thou was arraigned 
for 2 bullocks, but did not ſay that he was arraigned for the ſteal- 
ing of them; and it was not averred that he, was not arraigned, 
or that he did not ſteal any bullocks. ] | 


[484] 
* To. 299. 
pl. 1. Haley 
v. Stant*;, 
S. C. ad- 
juaged for 
the plain 
tit. 
Cro. C. 268. 
pl. 2. Hal- 
ley v. Stan- 
ton, S. C. 
adjudged ac- 
tionable, 
eſpecially as 
in this cafe 
it is alleged 
that he 
falſely and 
maliciouſly 
ſpoke theſe 


words, adding (if he had not made good friends, it would have gone hard with him,) which ſhews that 


he conceived he was guilty of ſuch offence. 


+ Cro. C. 268. in the caſe of Halley v. Stanton, cites 8. C. as adjudged Paſch. 34 Eliz. C. B. 


Payly v. Charrington. a 
able; and if the words had been, be wwas arraigned for ſtealing 2 bullocks, yet the words 
aCtionable ; for one may be arraigned for felony, and yet be no telon. 


6. If one ſays of another, he was taken for flealing of 2 horſes, 
and I have ſiſpected him this 4 years, no action hes for theſe words, 
though he ſays that he never was ſuſpected of any telony ; for a 
true man may be taken for the ſtealing of horſes. Paſch. 10 
Car. B. R. between Curson and Woop, adjudged no action lay 


after a verdict for the plaintiff, But quære, if he had averred 


that he was never taken for the ſtealing of horſes.) 
7. Words ſpoken of a juſtice of peace were, I heard it ſpoken 


that Mr. Read was one that was at Burrel's robbery, and that 4 of 


them went to his houſe the next morning ; the plaintiff averred that 
'the defendant never heard any ſuch words, &c. In arguing for 
the plaintiff was cited the caſe of MEGcs v. GRIFFIN ; but the 
juſtices doubted thereof; for words of ſlander ought not to be 
taken by implication, and willed the parties to agree; and the 
plaintiff took 151, for all, And judgment was entered by = 

; lent. 


Co. E. 279. pl. 6. Bayly v. Churington, S. C. adjudged not action 


had not been 


See (P. a. 3) 


T ecard a 
bird Jing that 
you have 
committed 
n, or J 
— o. 
Lev. 277. 
ſays ſuch 
words have 
been adj udg - 
ed actionabie 
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ſent. Cro. E. 644. pl. 51. Mich. 30 & 41 Eliz. B. R. Read's 
caſe, 

8. The defendant ſaid, that as he was carrying one W. 10 pasl 

for felony, he met one on the road, who ſaid to him, What ? are you 

carrying W. to gaol ? TI fhall follow you ſbortly, and bring with me 
H. C. (the plaintiff) for fealing a mare. All the court, beſides 
Mallet, held the words actionable. But 3 juſtices held the de- 
claration ill for want of an averment, ubi revera, no one met him 
on the road and faid ſo to him; for this had been traverſable, and 
the defendant might have pleaded to it, that another did ſay fo 
to him, and fo put the plaintiff to bring his action againſt ſuch 
other; but Twiſden held that the declaration being falſo & ma- 
litioſe, and ſo found, is a proof that none ſaid ſo to lim. But it 
was ruled, quod querens nil capiat per billam. Lev. 82. Mich. 14 
Car. 2. B. R. Crawford v. Middleton. - | 


£485] (V. a) For what Words it lies, in reſpect of Cu- 
certainty, 


— — J* A. ſays of B. I have found aut B. I have found records 

Fol. 65. which he hath forged, and he ſhall dearly pay for it, I have 
carcled the forgerer, an action lies for theſe words, though it docs 
20 appear N he intends records of a copyhold manor, or 


pl. 3. S. C. l a 
Ea lare What other record; for it ſhall be intended to be a true record ot 


mad: a fal 2 court of record, and if it be a true record, the forgery of uhich 
record, ans. APE" | A = 1 
is not within the ſtatute of 5 Eliz. or 1 Hen. 5. yet it is a great 


that Iwill 
make peu an- {lander. Mich. 13 Car. B. R. between GARRUTT axD BELL, 


ſever obere adjudged per cur. this being moved in arreſt of judgment.) 

you dare not 

ſpew your brad, and yiu bave ſcugbt my death, 
intiff, Trin. 25 Eliz. Rot. 477. Adams v. Chriſtian. -4 Le. 54. pl. 139. Mich. 27 Eliz. 
R. Chrittian v. Adams, S. C. but there are only the last words, vize be did cor/pire my deaths 

Adjudged fur the plaintiff. i | 


ad by O2. If a man ſays, there can be no writ againſt me ; ave have ſought 

22 — = for the writ, but can find none; but if there be any it'is forged by 

| bearrefed the under-fberiff, Mr. Ed. Hole, as he hath forged 2 writs ; in this 
with forged cafe Ed. Hale ſhall have an action upon the caſe for theſe words, 

7. c 8 . . 

was urged Without an averment that he was under-theriff at the time, be- 

chat it might cauſe he is charged with the forgery of a writ; for though the 


be that the forgery of a writ be not within the 5 Eliz. nor 1 Hen. 5. yet this 


its . ; 
folred by is a great ſlander and defamation. Paſch. 16 Jac. B. R. between 
2 HoLE axDp adjudged, this matter being moved in arreſt 
Without the c | 
. privity of the of judgment, 


plaintiff, and that the plaintiff, not knowing them to be forged, procured the arreſt, But the opinion 
of the court was, that the words were actionable; for the word {cauſed) extends as well to the forgery 
as to the arreſt, and ſo amounts to the ſlander of forgery, 4 Le. 181. pl. 279. Mich. 26 Eliz. 
C. B. Hungeriord v. Watts. | 
Th-u baſt uſed juggling 20ith me, but thy juggling fpatt not ſerwe thy turn, and haſt forged a norit of 
guat impedit, The court held the firſt words not actionable, but that the laſt are; and judgment for 


the plaintifl. Cro. E. 178. pl. 8. Paich. 32 Elize Be R. Sale ve March. I 
[3- 


And. 121. in pl. 168. cites it as adjudged for the 
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[Z. If one man ſays to another, thou haft forged an obligation, Cto. F. 607. 
aud I will prove it, though he ducs not ſnew between what perſons % * 
this was, nor that the obligation was ſealed and delivered, yet an cvdingly. 
action lies for theſe words; for it cannot be intended but that it Tha haſt 


was ſealed and delivered, for otherwiſe it could not be an obli- forged @ 


. 1 3 deed, was 
gation, but a writing only. Paſch. 4o Eliz. B. R. between WADE adjudged ac- 
AND BUSSARD, adjudged. tionable; 
3 ] Cited by 


Twiſden J. Sid. 16. in pl. 9. as 4 Car. Delabey's caſe.— 8. P. per cur. as to forging a deed or 
releaſe, &c. but as to forging a writing, it is not actionable. Keb. 273. pl. 60. Paſch. 14 Car. 2. 
B. R. in caſe of Motley v. Slany, where the words were, Le bas forged a lend, and that is get the 
firſt by a hundred, adjudged for the plaintiff. 

It was agreed clearly between Thorn and C. that where an obligation is made, and the obliger ard 
the bligee conferrtd abut it, and the gr ſaid to the chligee that be had ferged it, this is actionable; 
for here it refers to a certainty; but if he had faid to the other thus, he was a forger, and had forged 
falſe writings, no action will lie; for the words are too general in that caſe, Win. 76. Paſch. 22 
Jac. C. B. Thorne's caſe. 

Thou boſt made a f.rged bord, ard I ⁊oil prove it; adjudged for the plaintiff. Cro. E. 354. pl. 8. 
Paſch. 39 Eliz. B. R. Auſtic v. Maton. : 


4. If one ſavs to another, he harh ferged the queen's evidence, Nen vert 
. , I & q 3 


* . . = . oY ſu iter 19 
aud I would not be in his coat for 10001. no action lies for theſe n in 
words, * for the generality of them. Mich. 40, 41 Eliz. B. R. Sauthareart, 

* . , ” 
between WrIGHT AND GAarNER, dubitatur. ] end cidft 
i cen Her of 
her goods, and precured certain fo'ſ: wvitncſſes ty be forged, It was objected, that as to cozening it 
had been lately adjudged not actionable ; and that as to the witnelies it appears not what their te!ti- 
mony concerns, nor that the forgery of it is to any purpoſe. Judgment was ſtayed, Cro. E. 99. 


Pl. 2. Trin. 30 Eliz. B. R. Enghurſt v. Browne, 
; * . * . * | [ 495 L 
[5. If A. exhibits an information in the exchequer againſt two z Bulſt. 137. 
men for the cutting of wood, and after one of the barons gives to 8 C. 24 


2 . ; judged ag- 
him licence by writing to compound with them, whereupon C. ke, 


ſays of B. the licences which +1 [A.] had in the exchequer were + The or- 


counterfeited, and B. did forge them, an action hes for B. for theſe etl 
5 > 1 UT 1 CEN 
words, upon ſuch declaration, though he fpoke of the licences miſprinted, 
indefinitely, and though no licence can be given by the 18 Eliz. and that it 
2 3 — * Iz - 
before the anſwer of the defendant, which is not alleged; for "On 2 
oy - . = - . c Jo. 
to ſay that he forged ſuch licences before aniwer, is a great T. hah 
ſlander. Mich. 11 Jac. B. R. between GREGOkY AND WiLKs, Vg _ 
. ; C9 nter f. ite 
A0 red. ; 4 
adjudged. ] 5 a certificate 
to a commiſſion cut of the exchequer, and hath forged ard ccunterfeitcd B's and $.'s the Commiljioner s. 
hands, and had put their bande to it, by reajon whereof he g:2 a wverdit in th: exchequer, era 
otherwiſe he muſt need. haue had the fil. It was objected, that it was not ſhewn what commiſſion it 
was, nor in what ſuit, ſo as the defendant might give anfwer to it; but judgment was given for te 
plaintiff, Cro. E. 72. pl. 27. Mich. 29 & 30 Eliz. B. R. Topiite ve Wilton. 


[6. In a ſuit between A. and B. in chancery, if A. ſhews a 2 Bulſt. 132. 
decd indented, whereby he claims certain lands, and after B. 8. C. 4 


113ced ac- 
4 = ; 
Coro - 'Vs 


lays to A. that deed is a forged deed, and you made it under a hedge. 
A. {hall have action for theſe words, though he might make the 
indenture, and another write and ſcal it, and fo forge it; for if he 
made the dced that was forged, he forged it. Mich. 11 Jac. 
B. R. between Sik Gro. REYNELL AND SACETIELD, ad- 
judged.) | Np | 
7. If one man ſays of another, Mr. Carr hath put a preſent- 
ment into the jury's ver dict again} me of 35. 4d. for ſuing of 1 W. 
i RE Cf | 


* 


S. C. The 


Well enough. 3 Le. 231. pl. 313. Anon. 
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Ceut] of the court, contrary to a pain, without the conſent of the jury, 
no action lies for theſe words, the ſaid Carr not being any officer 
8 of the court, though this was a deceit in him fo to do; for every 
l. deceit will not“ maintain an action. Mich. 4 Jac. B. R. between 
— Carr anD Reap, adjudged. ] | 


Roll. Rep. [8. It one man ſays to another, thou haſt made forged writings, 


431-Ph 25. and thou ſbouldft have l:ft thy ears for it, no action lies for theſe 
court being Words, becauſe it is altogether uncertain what writings he in- 
eiviged, ad- tends by the firſt werds; for perhaps he intends ſome writings, 
Tena the forgery whereof will not deſerve the loſs of his ears, and then 
the laſt words will not explain his intention, inaſmuch as it may 
= nota, that be that this was but an ill concluſion upon the premiſſes. Mich. 


on me , 14 Jac. B. R. between AlzR Axp FRos r.] 


incline that if the plaintiff had been an attorney, the words would be actionable, becauſe they ſhould 


be taken according to his profeſſion ; but in this caſe he alleged that he was ſteward of courts of divers 
lords, which Crooke thought ſufficient to make the words actionable; but the reſidue of the court 
took no regard; & adjornatur. 3 Bulſt. 265. Froſt v. Ayer, 8. C. The court divided 2 
againſt 2; & adjornatur, and after was ended by agreement. 

Theu baſt forged a writing, not actionable, becauſe the words are uncertain; per Gawdy, which 
Wray conceſſit; but if the declaration had been more certain, as innuendo /ucb a deed, it had been 
S. P. by Twiſden J. Sid. 16. in pl. 9. 

Popham and Gawdy held that action lies for ſaying, thou art a ferger of writing: ; for the word 
fall be intended of ſuch writings whereof forgery may be. But Fenner e contra; tor it may be or 
2 church-book, &c. and forgery ſhall not be intended, unleſs preciſely alleged; and Clench abſente, 
adjornatur. Cro. E. 554. Paſch. 39 Eliz. B. R. Goodale v. Caſtle, | 

+ Thou baff made falſe writings, thereby to get my land from me. It was objected that falſe writing * 

be miniments without ſeals, for which one is not puniſhable as a forgerer ; and Gawdy ard 


Clench were of that opinion; but Fenner e contra, becauſe he cannot get land by them, unleſs they 
de forged writings. Et adjornatur. Cro. E. 853. pl. 11. Mich. 
Bowm 


43 & 44 Eliz. B. R. Perkinſon 
an. , : 

The making forged writings is not puniſhable, but the publication of them; per Haughton ]. 
3 Bulſt. 266. : ; 


1104871 


Theu baft [o. If a man ſays to J. S. thou didft forge an acquittance, and J 
Sous falſe will prove it, an action lies for theſe words; for it is not ma- 
—— hang terial for what thing the acquittance was made; for ſuch forgery 
a fal «and is within the ſtatute. Mich. 13 Car. B. R. between ONE AND 
ferged ac= SpARK per curiam adjudged in a writ of error, and the firſt judg- 


The pla a- ment affirmed accordingly. Intratur Trin. 13 Car. Rot. 722. 
tiff declared that hg was a common carrier. But judgment was ſtayed. Sid. 155. pl. 6. Mich. 
15 Car. 2. B. R. Monday v. Mills. Thou baſt forged an acguittance. Twiſden J. held that 

ion Lay, though not ſaid whoſe ; but this was denied by the other juſtices, unleſs he had ſaid, «7 
m_—_— J. N.'s. Sid. 451. pl. 26. Paſch. 22 Car. 2. B. R. Anon. | | 

ou bave falſcly forged your fatber's hand, and thereby falſely baue procured your father's terar's 
fo pay their rents te you [which are] due to your fiſter. It was objected that perhaps he counterfeited his 
father's hand to a letter, which is not puniſhable. And judgment for the defendant. Cro. E. 166. 
Þl- 1. Hill. 32 Eliz. B. R. Venard v. Wooton. Velv. 146. S. C. cited by _ 23 
adjudged not actionable, becauſe it relates only to a private matter, and is rather an aſperfion than # 
3. Go cited 3 Bulſt. 265. by the Name of Vender's caſe, 


Vo 


Thou bp ys £10. Tf a man fays to J. S. thou haſt cauſed a deed to be forged, 
3 7. and a dead man's hand to be put to it, and cheated and cozened my 
S. of bis bhuſtand of his land, an action lies for theſe words, though he ex- 
lard. Ad- preſſes not what manner of deed it was, ſcilicet, whether it was 
. ſuch a deed the forgery whereof is within the ſtatute of forgery 
16. pl. 9. for forgery is an offence at the common law, though not within 


Mich. 12 the ſtatute, for which the party may be indicted. Mich. 15 Car. 


Car. 2-B.R, B R 


2 


7 


zudgment in C. B. affirmed. 
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B. R. between Pupsy AND Pupsy and his wife adjudged, this Cafſabilly v. 


Brit, 


being moved in arreſt of judgment. Intratur Hill. 14 Car. Rot. 4 2 
902. | that action 
| lies for the 


firſt words, though. it be not ſpecially alleged what manner of deed was forged. Ow. 47. Trin. 30 
Eliz. Moſſe v. Read. Same words, with this addition, viz. and be gave A. B. 408. fer in- 
groſſing of it, Reſolved the words are actionable, and ſo a judgment in C. B. was afiirmed in error. 


Raym, 4. Hill. 12 Car. 2. B. R. Reynolds v. Burton. 
B. ſaid, that A. procured the decd (a deed produced at a trial at the aſſiſes) to be forged. Crooke J. 


held the words actionable, becauſe the ſtatute puniſhes forgery and the procurers of it; and the word 
(falſely) ſhall be implied. But if it had been ſaid, the dee given in evidence Was forged, that was 
not actionable. Het. 31. Mich. 3 Car. C. B. Andrews v. Birds 


LTI. If A. ſays, this is B. his writing, and he hath forged this _ __ 
4. Paſch. 12 


zbarraut, innuendo, &c. B. ſhall not have any action for theſe Jac. C. B 
words, becauſe the word warrant is of an uncertain ſenſe, and and Hobart 


the innuendo ſhall not aid it. Hob. 3. between THOMAS AND 232 this 
Was and 18 


AXWORTH. } | 8 
but that the cauſe was not adjudged; but that it was cited by Nichols and Winch J. afterwards, as 
adjudged according to his opinion, which (he ſays) ſhews their opinions concurring with his. 
Brownl. 4. S. C. but is only an account of the words, S. C. cited Sid. 16. in pl. 9. as not 
actionable; per Twiſden J. but he ſaid that to ſay, hen haſt forged a warrant in ſuch a one's ſuit, 
was adjudged actionable 9 Car. A ſheriff having made a warrant on a writ to arreſt another, the 
defendant ſaid, this is a counterfeit warrant made by My. Stone (a lawyer of whom they were diſcourſing) 
Is actionable; for the law takes notice of this word counterfeit. As the ſtatute of 39 E. 3. 17. if a 
ſoldier counterfeits the warrant of his captain, it is felony. 2 Roll. Rep. 266. Mich. 20 Jac. B. R. 
Stone's caſe, Cro. J. 648. pl. 17. S. C. the words {counterfeit warrant made by him) are to be 


intended to be counterfeited by him. Adjudged for the plaintiff. Stone v. Smalcombe. 


[12. Where circumſtances fhew an apparent intention of doubtful 
words in themſelves, that they are ſlandercus, the action lies for them. 
My Reports, 14 Jac. Roote v. Molyn. } 482 

[13- As if a man ſays of a woman, that fbe did lie with a Roll. Rep. 
eveaver of Colcheſter in a ditch, and the awenver*s breeches were down, 420. pl. 7. 


and they were at it, an action lies; for though the might he with liens lod 


him in a ditch without any harm, yet the laſt words ſhew that he of marriage 


intended that he had carnal knowledge of her. My Reports, 14 by 8 
| Ot dhe 


Jac. RoorE Ax D MoLyN. Adjudged.] words. And 
| | adjudged per tot. cur. for the plaintiff. 


[14. If a man ſays of a woman, zhat ſhe is a lewd or common 5+ P. by 
Crooke J. 


2wman of her body, and has the pix, an action lies; for the laſt Roll. Bos. 


words ſhew that he intended the #7erch pox. ly Reports, 14 420. in cafe 
| of Rocte v. 


Jac. per Croke. ] | — 
Thou art burnt, and haſ? the prx. This ſhall be intended the French pox, which uſually cometh of 
burning. Cro. E. 2. pl. 3. Hill. 24 Eliz. B. R. Box's cate. | 
Thou art a whore, and a baſe burnt-arſe whore, is actionable; and ſo a judgment was affirmed. ' 
2 Sid. 5. Mich. 1675. Commings's caſe. But Glin doubted if the words, tor art a burnt whore, 


be actionable or not. Ibid. Thou art a whore, and a poiky-arſed <vbore, actionable; and fo 3 
Sid. 50. pl. 14. Mich. 13 Car. 2. B. R. Marſhall v. Chickhall. 


S. C. cited Cart. 55. as adjudged 12 Car. 2. Maſkalt v. Chitkall, S. C. Reb. 128. pl. 
47. Mich. 13 Car. 2. B. R. Judgment in Co B. aihimed in error. 


[15. So if he ſays, that ſuch a one is eaten out with the pox, an Roll. Rep. 
action lies. My Reports, 14 Jac. B. per Dod. 72 "+ 
Molling. 


C16. S/ if one ſay of another, Mrs. Milner is a whore, and hath wes — 1 


the ox, and hed holes in her face that ſbe might turn her Ager 1 get 
Vol. I. O0 them, 
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. King (who was a common ſurgeon) gave her a diet-drink; 


488 


S. C. and ll gAopy ; 


« 1 4 I wvifh you ts tate heed how you drink in a cup with her, Action lies; 
words ac- for all the words being joined together, it plainly appears that he 


enable. intends the great pox, inaſmuch as he ſays that the is a whore, 


3 * which is the cauſe thereof; and ſays that ſhe had taken a diet- 
eites 15 fac. drink of a ſurgeon, which is the remedy, and that ſhe had holes 
Palmer v. in her face; and adviſed others not to drink with her, which is 


Read S. P. : 
accordingly, the effect thereof. 


and rents to HIS WIFE V. REEVE adjudged.] 

be S C.— 

Godb. 340. in pl. 434. Arg. cites it as adjudged accordin:ly 17 Jac. B. R. in the caſe of Palmer 
v. Read. Palm. 65. Arg. Cites S. C. according'y by the name of Read v. Palmer, otherwite it 
de had faid only, ſce bad the pox. | 


[17. If a man ſays to another, en art a rogue, and a procky 
| rogue, and the pox haunts thee twice a year, action lies; for hereby 
® Fol. 67. it is apparent “ that he intends the great pox, becauſe they uſe to 
— — trouble thoſe that have them twice per annum, ſcilicet, in ſpring 

and autumn. Paſch. 8 Jac. B. PKkEKIiNGTON's caſe. Ad- 
judged. ] 


ky _ cited © #18. So if one man ſays to another, thou avaſt laid of the pox, 
renner . . F . . f 

ts have been action upon the caſe lies; for this is a proper phraſe for the cur- 
adjudged ing of the great pox. Paſch. 8 Jac. B. PkEKINGTON's cafe, 
— 8 agreed per curiam ; and there it was ſaid that it had been fo ad- 
cannot be Judged Paich. 40 Eliz. B. R. between + Dawts AND TATLOR ad- 


intended but judged in point. 43 Eliz. B. R. + BacksTER's cate adjudged in 


"Srv point. Hill. 41 Eliz. B. R. agreed in Davir's caſe. ] 
French pox. ; 
Cro. E. 214. pl. 7. Hill. 33 Eliz. B. R. in cafe of Auttin v. White, where the action was brou-!.* 
for theſe word:, bau was laid of the French fix And adjudged actionable.— 5. P. per cur. Cy. 
J. 144+ Hill. 4 Jac. B. R. in pl. 3. Arg. | | 

7 See (U. a) pl. 15. and the notes there. 


[489] = 
Cro. E. 4 [19. If one ſays of another, thou art infected of the pee, and ti 
* ewife was laid of them, action upon the caſe lies; for it appcars 


35 Eliz. that he intends the great pox. This was cited by G. Crooke, 


3 C. Paſch. 15 Jac. to have been one LEVEr's caſe. Adjudged.] 

1 

the words are, thy beuſe it infected with the prx, and thir, &c. And adjudged accordingly; and if it 
were the ſmall pox, yet the) are actionabie, they being ſpoke of an inn-keeper ; for gueits would not 
reſort thither. : | | 


Thou art a 


h — rag fax have eaten the bottom of thy belly, that thy guts are ready to fall 


70 thy po ty ont, action lies; for the following words ſhew that he intended 
wife ber the great pox. 

Role 15 art) +» -d FR. 

nb the Judged per curiam. ] 

par. The words purport that he hath the French diſeaſe, by ſaying that his wife's noſe was eaten 


with the pox. And avjudged for the plaintiff, Cro. E. 878. pl. 7. Paſch. 41 Eliz. B. R. Prooks 
v. Wiſe. S. C. cited 2 Brownl. 276. Mich. 7 Jac. by Doderidge ſerjeant, as adjudged ac- 


1 P. cited acgorgirngly, by Doderidge the king's ſerjeant. 2 Brownl. 272. Mich. 7+ 
ac. C. Bo | 


Tbs art an arrart whore, and an old ꝛborm caten j ade, ard one of thy fid s hath been cater: with tit 


per. Held actionable, Cro. E. $57. pl. 24. M.cu. 43 and 44 Eliz. C. B. Garford v. Clark. 
Iten art a pocky where, and carrieft the pox long with yu. Per Holt Ch. J. to ſay a woman is 
a pocky whore muſt be that ſic is pocky, qua nat ſhe is 1 whore; and the other words make it 
Rronger. J i2gment ſe be land. 32 Mode 635+ Hill, 23 Wills, 3. Clifton v. Wells ——L8. 
Ray as, 


Trin. 15 Jac. B. R. between MiLNER AND 


20. If a man ſays to a woman, Ehn art a pocky whore, and the 


Mich. 7 Jac. B. between MILES axnD BLaxp ad- 


WH 
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Raym. Rep. 710. S. C. with an innuendo (the French pox.) And judgment for the plaintiff per 
dot. cur. 


21. But if one ſays of another, hang him, hang bim, he is full ET 7 
pl. 12. Mich. 


4 the pox ; I marvel you will eat or drink with him, no action lies, . 
ecauſe it is uncertain what pox he intends. Co. 4. 17. Elz. B. R. 


* TaMES AND RurLECH. Trin. 41 Eliz. B. R. BoNNER's caſe 8. C. bas 
Labs d. theſe further 
. words, viz. 


I will prove that he is full of the pox (innuendo the French pox.) And the court held that 
this innuendo does not do his proper office; for it endeavours to extend the general words \the 
pox) to the French pox, and by imagining an intent which is not apparent by any precedent words to 
which the innuendo ſhould refer; and the words themſelves ſhould be taken in mitiori ſenſu. 
Mo. 573. pl. 786. S. C. adjudged not aftionable, becauſe it may be intended the ſmail pox; and it 
is not ſpoke of a perſon certain, with intent to defame him, but for advice to his friend. 


— 


22. If one man ſays of another, he is retten with the pox, an 82 | 
P „ 2. .* F 


action upon the caſe lies; for this mult be intended the great pox, * 


becauſe rottenneſs comes from them only. Hill. 41 Eliz. B. R. attionable 
f per Fenner 


between Davits axD TawLOR.] 
| ; J. he only 
being in court. — See (U. a) pl. 15. and the notes there. 
23. If a man ſays to another, [a woman] thou art a pocky whore, 5 3 
go % John Hawkins the leech for the pox, no action lies for theſe * 5 


words. Mich. 17 Jac. B. R. between AND FARIN, per a thieving 
curiam, in arreſt of judgment, the poſtea ſtaid.] au here ard a 
: tecly dhe, 


and I vll prove tber a pocky where, Adjudged for the defendant; for the words cannot be intended 
of the French pox, it not being thewn by any other circumſtances, as to ſay ſhe was laid of them, &c. 
Cro. J. 514. pl. 26. Mich. 16 Jac. B. R. Califord v. Knight, Codb. 278. pl. 393. Cul- 
- liford's caſe, S. C. And judgment was ſtayed, | 


[24. If one ſays to another, ?hou art a baſe fell:wv, and hadſt the Away, pas 
French pox, no action lies; for perhaps he had the pox, but is now 5", 2 


cured thereof, and no body will now avoid his company for that. ſcurvy pocty 
Paſch. 6 Jac. B. between ALLEN AND SMITH, adjudged.] Whore. = 
was argu 


that theſe words do not ſhew any intention that he ſpake of the French pox, which ought to appear Þ by 
ſome particular circumſtances trom the words ; and ſo held all the court; and a judgment given in 


Briſtol was reveried. Cro. J. 499. pl. 7. Mich. 16 Jac. B. R. Hunt v. Jones. 
Thou art a whore, and baſt had the French pax. Per Glin, thoſe words ae actionable. 2 Sid. 5. 
Mich. 1657.—S. P. without the word (French) cited per cur. as actionable; becauſe when (whore) 


is accoupled with (pox) it is apparent that he intended the French pox. Sid. 59. pl. 14. 

: | + [490] 
[25. If one man ſays to another, Heu art a baſtardgetting rogue, 1 283. 
and hadſi a baſtard at Oxford, and a picky rogue ; and for aught 1 Blague . C. 
do knew, thou haſt filled my bed full of the French pax, end no ſuch adjudged 
pocky regue ſhall lie in my bed, action lies; for all being laid toge- * 
ther, it appears that he intended the French pox. Trin. 1650. 

between BLACR AND ELLIOr, adjudged, this being moved in arreſt 
of judgment. Intratur Hill. 1650. Rot. 613.] 

26. If a man ſays, M. hath folen ſheep, and Reynod Nichols, Mo. 428. pl. 
by compact and agreement, hath taken a meadow to help hint to cloak 597+ - = 
and eſcape from the feleny, R. Nichols ſhall have action for theſe — 4 T 
words, though he does not ſay that he had notice of the felony, 
for the taking the meadow to cloak the felony, implies as much. 


Hill, 38 Eliz. B. R. between NicHols Axp BaDGET, ad- 
judged. 
| 0 2 (27. If 


| Hill's cate S. C. adjudged not actionable.— Noy. 57. S. C. 
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. 27. If man ſays, J. S. was robbe by perſons unknown, and Be 
Pl. 3- Hall arg received again 3 pieces of ns cloth of the thief, and beareth awith 
v. Hemmer- * 4 7 ; N 

gey S. C. the thief, and if I receive any hurt I will charge him with it, no ac- 
ad udged for tion lies for J. 5. for theſe words; for a man may receive his 
1 goods taken from him by a thief without being in any danger; 
OCculab. as if a man makes freſh purſuit after a thief; and for ſaying that 
= a man Hears * with a thief, no action lies. Mich. 38 & 39 Eliz. 


® Fol. 68. between Haw AND HEMNESLEY, Trin. 39 Eliz. B. R. ad- | 
119. pl. 3. judged. ] | 


* 


[28. If one man ſays to _- S. did rob me of a cloak 


; and a great, and J. D. was there preſent, and did carry home 4 


chat, and did compound the robbery, no action lies for J. D. for theſe 
words, for the uncertainty. Mich. 41 & 42 Eliz. B. R. between 
Mars: AND DiIxks, dubitatur.) 
Cro.E. 888. [ag. It one ſays to another, Sh art a knave, thou haſt received 
pl. 1. Dawes err goods, and thou didit know them to be flolen, no action lies for 


v. Bolton . | ; ' 
S. C. not theſe words; for he is not acceſſory by ſuch receit without an 
aQionable; aiding and comforting of the felon. Trin. 44 Eliz. B. between 
r Dawes axD BouGHrToN, adjudged. ] 
them as balliff, or lord of a minor, who had walfs and felons goods. Yelv. 4. Dawſdn's caſe. 
S. C. but the words there are, thou bat bought, &c. And adjudged againt the plaintiff. 

His bn bath cut my purſe, and be knowing it bath received ii. Adjudged actionable, Cro. E. 877. 
pl. 4. Patch. 44 Elz. B. R. Cox v. Humphries, Cro, E. 889. pl. 4. Trin. 44 Eliz. B. R. 
this caſe was moved again, when the words were alleged to be, viz. thy boy bath cut my purſe, and ther 
boaſt received it, knowing it, ard beft th: rings and money that were there in thy bands, therefore I char ge 
eee with feiory. Adjudged not actionable ; for it appears not that the purſe was cut feloniouſl;, and 
then the receiving of the boy, aud things whici: were in the purſe, is not felony. S. C. cited 
Poph. 210. and ſays that for the words (cutting my purſe) no action lies; for it is not felony unleſs 
taken from the perſon, and that to receive it is not felony ; but it was reſolved that the laſt words were 
actionable. 

You bave bought a rean ſtelen lerſe, knowing bim to be ſtolen. Adjudged actionable. Godb. 157. 
pl. 212. Mich. 6 Jac. B. R. Brigg's cate. 

She cauſed L. : frwart to flea! and purloin 30 . and received them, ard ld ttm, which was 
rhe cauſe wwoy bi maftcr broke, Upon a verdict, judgment was given in C. B. and fed in error; 
Þecaufe ſhe is charged with procuring felony, and receiving itol:n good: All. 5 Mich. 22 Care 
Hinacte e. Lemon. | | 

Tau at a int, ard a fitting nave, ard haft received ſtaien grods. Winnington meved in arreſt 
of judgment, becauſe it is nc: awvery'd that the defentant tnew them to be firlin goods, and per 3 
was frayed. And Twiſten ſaid, albeit they had averred be did know them to be folen, the action 
would not ſie. Adjornatur. 2 Keb. 328. pl. 4. Patch. 20 Car. 2. B. R. Steventon v. Higgins. 

* Thou beft recerved ſtelen goods, and nt they zuere flolens A. S. ſteie thrm, and thru wah partner 
With ber. Per cur. the firſt words are not actionable; for they might admit of a jultiSable conitruc- 
tion, as if the geadt were waived ; but the laſt were held ſufficient ; for pariner 54,26 ber, mull in- 
tend partner in che felony, Vent. 18. Paich. 21 Car. 2. B. R. Anon. ? 


[491 J | | 

Cro.C. 320. [30. If one ſays to another, being a feme-covert, hang thee, 
pl. 13. len- Zoxud, thou art worſe than a fat, and thou keepe a Boise aworfe 
3 tcan a bawdy-horfe, and teepcſi a aulure in thy houſe to cut my threat, 
S. C. it was action lies for theſe words; for it is a great flander. Mich. 9 
| 4 x" ng Car. B. R. between Brxsox AND GoonDacn, adjudged, this being 
Ss 422.4 moved in arreſt of judgment where the baron and feme brought 
a-d k-pr a the action, and alleged that the baron kept an alchouſe, being 
— 8 thereto legally licenſed by divers juſtices; but the court had no 
1 7 


but net ler regard thereto, inalmuch as the baron and feme cannot join in 
1 | an 


7 
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an action for ſuch loſs, but the baron only ought to have the calling one 
Qi ; | bawd, w:tin- 
action. ] . 
| out laying 
any thing more. And for ſaying, he keeps a bruſe worſe than a bawwdy-buuſe, no action les; tor it is 
uncertain what is meant thereby. Adjudged for the plaintiff, | | | 


[31. If one ſays to another, thou art a cozening and cony-catch= See U. a) 
ing rogue, and haſt cozened me of 301. no action lies; for it may be Fi 23: Ke. 
that he juggled with him. Mich. 9 Jac. B. per curiam. ] 

[32. If a man ſays of J. S. who is a tradeſman, not having See (V. a) 
any diſcourſe of his trade, hou art a cheating cozening knave, and > 
thou haſt cozened my huſband of 5001. no action lies; for this ſhall there, Y 
not be intended to be ſpoken of him in his trade. Mich. 11 Car. 

B. R. between NEEDLER AND SYMNEL, adjudged in arreſt of 
judgment, after a verdict for the plaintiff.) 

[33. If a man ſays to J. S. Heu haſt forged a privy-ſeal and a jo. 32 5. yl. 
cemmiſſion, and why deſt thou net break up this cemmiſſian and jerye 4. S. C. ad- 
it ? (innuendo the commiſſion of the plaintif) an action lies for theſe = 
words upon ſuch a declaration; for it thall be intended the privy- tot. cur. 
ſeal of the king per excellentiam, and not the fabric of the ſeal p:/=terBark- 
only, but alfo the putting thereof to ſome writing, and alſo a com- Ge 2.6. 
miſſion of the king, which was in ſome matters relating to the pl. g. S. C. 


plaintiff, as the words import in common diſcourſe. Mich. 9 g. 
ment for the 


Car. B. R. between BaLL axND BaDGARLY, dubitatur, and the plaintiff, and 


poſtea ſtayed in arreſt of judgment; but after judgment was given Berkley a- 

. . | greed with 

for the plaintiff per curiam. ] ee ee 
He bath forged the late queen's writ z adjudged actionable, and affirmed in error. Yelv. 146. Nich. 


6 Jac, B. R. Willlire's caſe. 


(34. If a man ſays maliciouſſy of J. D. he hath picked my pocket 8 
: SR. FS 3 «Il, 8. C 
ef filver and gold, et de ulteriori malitia ſua (as the declaration * 4 f * 


was) at another day ſays of him, [had 100/. about me, and he picked tionable 
my pocket of gol. and I will indict thee at the ions, and make thee without que- 


ſtion; for he 


hold up thy hand at the bar, and an action lies for the firſt words ;; 
clearly, and alſo for the ſecond words, they being averred to have charges him 


been ſpoken de ſua ulteriori malitia, and ſo explanatory only of Vith a ſelo- 
nious tak- 


the firſt words. Mich. 9 Car. B. R. between PEN SON AND . 
Goopacn, adjudged per curiam, this being moved in arreſt of words have 


jud 5 ing given intire for all the words, being vefetence the 
judgment, damages being given i | 5 tame 


ipoke at ſeveral days.] hn 
| You and G. (the plaintiff) made J. S. drunk, ard picked bis p:cket, is actionable. Keb. 691. pl. 6. 


Paſch. 16 Car. 2. B. R. Gerrard v. Lyon. | ; ; 

You are a pick echt, yen picked my pocket, and took array my mency, and I will jrſtify it. Not 
actionable. 2 Lev. 51. Paſch. 24 Car. 2. B. R. Watts v. Rymes. Vent. 213. 8. C. gc- 
cordingly; for the words * might mean only treſpaſs, and do not neceſſarily imply felony. 3 Keb. 34, 


pl. 4. Watts v. Grimes 8. C. accordingly. 5 6 
To fay a man is a pick-pocket, and has picked my pocket, in common acceptation is actionable. 


Per Holt Ch. J. 11 Mod. 256, Mich. 8 Ann. B. R. in caſe of Stebbing v. Warner. 
[ 492 J 


[35. If one ſuid to another, 10 Jac, that he ſaid there is n .. 
or in England, an action upon the caſe. lies; for the words Fol. 69. 
ave not ſuch an intendment as if he had ſaid, the prince is not 9 T. d) 


in England, but that the ſuppoſed prince which is in England is pl. 2. S. C. 
| OD ; | no Civ. J. 406. 


22 
. 
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— 
pl. 2. S. c. no prince. My Reports, 14 Jac, between Lravis AND WALIIRZ 
adjornatur. lud , 
E. 4 z. chu ged.] | | 


I. 1. S. C. and all the juſtices befides Haughton held clearly that the action lies; for it being alleged that 
he ſpoxe them on purpoſe to draw his life in queſtion, it ſhall be taken in the worſt ſenſe, he having 
pleaded not guilty, and found guilty; and if he had other intention he would have ſhewn it by way 
of excuſe; and that not ſhewing when he ſpake them, is not material; for the plaintiff alleged that 
he never ſpake them, and that the other never reported them, and ſo cannot ſhew any time of ſpear - 
ing what never was ſpoke; and adjudged for the plaintiff, — Roll. Rep. 444+ pl. 8. S. C. per 
tot. cur. the words ate actionable. 3 Bulſt. 22 5. S. C. adjudged for the plaintiff, 


el 355 7 36. So an action lies in this caſe, thor/gh there are ſeveral princes 

Po p. — in England, as every earl is a prince, and fo is a duke and marquis, 

and S. P.— O * : = . » SEE: 

Roll. Rep. for when there is a diſcourſe ſimply, it ſhall be intended the king's eldeft 

445: — fon per excellentiam. My Reports, 14 Jac. between LEWIS AND 
. „ 4a » 

S. P. per WALTER, adjudged,] . 

Doderidge, quod fuit conceſſum per Crooke and Rflountague.—— 3 Bulſt. 227. S. C. and S. P. 

according. Cro. J. 406. 413. S. C. but S. P. does not appear. 


S.P. exactiy [zZ y. If one man ſays to another, Mat he rs a rebel, no action upon 


N the caſe lies for this; for it might be that a proclamation of re- 
F. 578. pl. 6. bellion was granted againſt him out of the chancery or ſtar-cham- 


1 ber. Mich. 40, 41 Eliz. B. R. EuERRSOx's cas, per curiam 
8 4 adjudged. Mich. 40, 41 Eliz. B. R. + REpsrod's cAsE, per 
Rogers. — curiam. ] | 


S. C. cites 8 i 
Roll. Rep. 427.—S. C. cited 3 Bulſt. 260.—* Cro. E. 621. pl. 12. Wells v. Hemmerſon 8. C. the 


words were, de art à rebel, and n true ſubject. The whole court held theſe words not actionable; 
for he may be ſaid to be a rebel upon a proclamation of rebellion againſt him in an Enzliſh court; and 
adjudged accordingly, S. C. cites Sid. 172, pl. 5. in caſe of Glanvill v. Guliy. Paſch. 1 5 
Car. 2. B. R. where the words weie, teu art a rebel againſt the king, and held that judgment be 
arreſted, 

+ See pl. 38. 8. C. 


Oro E. 633. [38. But if one man ſays to another, thou art a rebel, and all 


F- 35: Nos that keep thee company, and thou art not the queen's friend, an action 


ſton v. Eliot . 3 
5. C. Fenner upon the cafe lies for theſe words; for he explains his inten- 


er Clench tion by the laſt words. Mich. 40 & 41 Eliz. B. R. RDSTOx's 
3 caſe. 


words ac- 5 
tionable. And though it was ſaid to have been adjudged 16 Eliz. C. B. in cafe of Buſtard v. Petts, 
that for ſaying, tbeu art not the queen's friend, no action lay; yet they ſaid that being conjoined with 
the other words, all that te ꝑ thee company, they are thereby aggravated, and ſhew his intent. But the 


other juſtices being abſent, ad;ornatur. 


See (G. ) T[29. If T. the parſon of the pariſh of D. warns the pa- 


. «rig S. riſhioners to come to church to give God thanks for the deliver- 
notes there, ance from the gunpowder treaſon, and S. ſays to him, that he 


will not come to church; upon which T. ſays to him, thou art no 
true ſubjeft to the king, no action lies for thele words; for the 

word (true) is uncertain, inaſmuch as no man is ſo true as he ought 

to be. Mich, 5 Jac, B. between SMITH AND TURNER, per 
104931 curiam.] | | 
© ("220g [40. If one ſays to another, thou did? keep Faulkener he ſeſuit 
iy plalatiff in thy houſe, knowing bim to be a jeſuit, an action lies for 
bad judge- theſe + words, though it does not appear whether Faulkner was 
ment —— born within the dominions of the king, as the ſtatute 27 Eliz. 
Tet. lmits, not that he received him after the making of the Ratute 3 
| for 
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leminary prieſt. 


that he did not intend a lawful harbouring of them. 
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for they ſhall be ſo intended, the words having a violent pre- 


ſumption of ſlander. Paſch. 1 Car. E. K. between SIR StON 
* CLARKE AND Logdix adjudged, this being moved in arreſt of 
judgment; and Hill. 9 Jac. B. R. Rot. 1439. between + FLixT 
aD SMITH adjudged in point, where it was ſaid, that he re- 
ceived fuch a one who awas a ſeminary prigſt, knowing hun to be a 
Mich. 16 Jac. B. R. between SIR JoHN LEN- 
THWALL AND ANDREWS adjudged. He did entertam and often 
harbour in his houſe one St. John, and others, knowing them to be 
Romiſh priefls ; and Sir John Lenthall ell be indifted for it. And 
after the defendant maliciouſly procured a bill of mdictment to 


be drawn and ingroiled, and to be preferred to the juſtices of 


gaol-delivery, containing this matter, and publithed that he 
would prefer it to them, though it was laid in the declaration 
that the plaintiff was marſhal of the marſhalſea of the king's 
bench, and thereby might have the cuſtody of ſuch prieſts; yet 
inaſmuch as he ſaid he ſhould be indicted for it, he ſhewed 
And 
judgment was given for the plaintiff, Intratur Trin. 16 Car. 


Rot. 350.] 


S. C. adjudged actionable. 


Lats 2. Cites S. . accordingly. 


41. If one ſays to another, Hu art a perfured felloao, for thou 
avaſt forſeoorn before the lord biſbchb of Norwich, no action hes 
for theſe words, becauſe he does not fay this was in the court 
of the biſhop, and ſo uncertain whether it was perjury; and it 
ſhall not be intended to have been in his court. Mich. 15 Jac. 
B. R. between KERLE AND Pact adjudged, in arreſt of judg- 
ment, |] | 


for calling the plaintiff flo prriured man. 
8 D 7 J : 


Cro. J. 436. pl. 5. Page v. Keble, S. 
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judge3 ac- 
colony. 
Lat. 1. S. C. 
at udged ze 
cordingly.— 
Lat. 83. 
S. C. fays 
this cate Was 
adj ourned; 
but that an- 
other report 
ſays it is ac- 
tionable; for 
thougli it be 
not telony to 
lodge a jeſuit, 
that ia an 
alien, as 
Suarez or 
Gregory de 
Valentia, 
yet it is a 
icandal to 
lodge them. 
＋ Cro. J. 
300. pl. 3. 
Paſch. 10 
Jac. B. R. 


S. C. cited Jo. 68. in the caſe of Clarke v. Loggin; and ſays, 
that upon producing the roll in court, judgment in the principal caſe was given for the plaintiff. 


See (F. a) 
pl. 9 S PF. 
— Br. Ac- 
tion ſur le 
Caſe, pl. 
104. cites 
30 H. 8. 
contra, that 
action upon 
the caſe lies 
C. dut there 


the laſt words are, for /Wvo-n in the Hipp of N."s court 53 and yet adjudged that the action did not Le. 
— But Cro. E. 297. pl. 5. Patch. 35 Eliz. B. R. Lee v. Secombe, it was beld actionable for 
ſaying, be 4vas falſely ferſacare in the court of the biſhop of Excn at Exon, though it was objefted that 


(court) might mean the biſhop's yard. 
confiltory court. 


It was ſaid that the court knows that every biſhop has bis 


[42. If one ſays to another, 2h: evaft forſavorn in the court ef- 


+ requeſts, an action upon the caſe lies, 
BROOKE anD Doucary, cites Hill. 40, 41 Eliz. B. R.) 


between ! Fol. 70. 


See {F. a} 


pl. 17. S. C. and the nates theres 


[43. If one ſays of another, 2h: art @ forfevorn fellow, and 1 
will prove thee one, jor thou ſetteft thy hand to a bond of mine, and 
ſwore nay, no action lies for the uncertainty. Mich. x5 Jac. 


B. R. between StrjEaNT AND CLARK adjudged.] 


[44. If one ſays to another, thou 4va/t aufe, and perjured in 
2 or 3 articles in a ſuit betaueen me and thy daughter in law, and 
thou Sau laſe thy ears for it, and fhouldſt come from London ite 
a hollard, an action upon the cafe lies for thefe words; for it 


appears. that he intends a perjury in a court of record, for which 
Oo 4 | he 
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| he ought to loſe his ears. Mich. 15 Jac. B. R. Gopparn Ax 
Haurro adjudged, as to the words.) 
Cro. E. * [45. If one ſays to another, that he hath delivered falſe evidence 
378. Pl. 25. ond untruths in his anſwer to a bill of J. S. in the chancery, no 


Hill. 37 $ g | . : R : 
E . Brawn action lies for the uncertainty; for many things in a bill are 


v. Michael, not material to the matter in variance; and therefore if the 
eee party does not anſwer truly as to them, he is not punithable for 
the words | 


or ac. 2 and perhaps he intends ſuch matter. Mich. 38, 39 
tionable. Eliz. B. R. between Michl. AxD BROWN adjudged in a writ of 
8 = error, and the judgment given in bank to the contrary reverſed 

20. Brown accordingly.] | | : 
v. Michel, i | : 
S. C. and all the court (abſente Gawdy) agreed the words not actionable; and reverſed the judgment. 

Ney 36. S. C. and the words held in B. R. not actionable, becauſe he did ror ſay be delivered 
untrutbs in matter of ſutflaxce; and ſo reverſed the judgment. Palm. 65. Mich. 17 Jac. 
Arg. cites Brown's caſe, 38 Eliz. where the words, be delivered an untruth in the chancery in a ma- 
terial cauſe, were adjudged actionable. 2 Roll. Rep. 145. Arg. Hill. 17 Jac. cites S. C. that 
the words, he delivered wnrruths in a material thing in bis an ver in cbancery, were adjudged actionable. 


(F. a) pl. [465. If one ſays to another, thou art a forſwoarn man; I will 
. teach thee the price of an oath, and qwill ſet thee on the pillary, an 
action upon the caſe lies for thoſe words; for this ſhall be in- 
tended ſuch a forſwearing for which he ſhall ſtand in the pillory, 

and not any voluntary oath. Hil. 41 Eliz. C. B.] | | 
2 Bulſt. 81. [47. If one ſays to another, thou ha/? figlen my word, and I will 


Li ſard v. . 7 8 . * 5 12 
Stamp, S. C. have an action of . againſt thee, an action hes. Trin. 11 Jac. 
the point of B. R. between L1FoRD AND STAMP, per curiam. ) 


the words 
was not agreed whether actionable or not; but becauſe the declaration was uncertain, the judgment 
was given againſt the plaintiff. | | 

Caſe, &c. for theſe words, you ſtale my box-wr5:d, ard I will prove it. AQtionable, becauſe they 
tend to diſgrace the plaintiff by an imputation of felony. 2 Salk. 695. pl. 6. Mich. 2 Ann. B. R. 
Baker v. Pierce. 6 Mod. 23. S. C. adjudged per tot. cur. for the plaintiff. — 2 Lord 
Raym. Rep. 959. S. C. adjudged for the plaintiff, notwithitanding the opinion in Cro. J. 166, 
Low v. Saunders, to the contrary. : | 


Ten. fel gf [48. If one ſays to another, thou haſt flolen my ⁊ucad, an action 


my <wcicd : x ; : 
er by upon the caſe lies, becauſe it cannot be intended growing, for 


Hutton J. 2 arhor dum creſcit, &. My Reports, 11 Jac. Li rORD v. STamy, 


Roll. Rep- per curiam. Trin. 5 Jac. B. R. between + LrreHIELD Ao 


£1, to have & 
Den jf. SAUNDERS. } 


judged by them to be actionable in Coggins's caſe ; but that the words, thou ſtoleſt my wood our of 
my field, were not actionable; and Winch J. ſaid, that in Coggms's caſe, he was of opinion that the 
words were not actionable; but the court were againſt him. — Theu haſt feloniouſly taten my ⁊vod, 
is actionable; for unleſs it was wood cut down, he could not have ſaid feloniouſly taken. And ad- 
judged for the plaintiff by Anderſon and Beaumont contradicente Walmſley, and Owen abſente, Cro. 
E. 471. (bis.) pl. 31. Paſch. 38 Eliz. B. R. Anon. | 

Tleu baſt flolen a load ef Up- poles, was ruled actionable; for it ſhall be intended that they were cut 
down before, otherwiſe they could not be called hop-poles, or that he could otherwiſe ſteal them. Cro. 
E. 225. pl. 9. Paſch. 33 Eliz. B. R. Guildeſlew v. Ward. | 

+ Cro. J. 166. pl. 5. Lo v. Sanders, S. C. adjudged without argument for the plaintiff; for t 
ſhall be taken in the worſt part. And wood is to be intended of that which is cut down, according to 
the ancient rule of arbor dum creſcit, lignum dum creſcere nefcit.——S. C. cited Cro. J. 674. in 
pl. 7. by the name of Child v. Sanders.————Thou art a thieviſh rogue, and haſt flelen my word, 
Erampfton Ch, I. conceived the words actionable for the reaſon above; & adjornatur. Mar. 211. 
pl. 249. Trin. 18 Car. B. R. Paulin v. Forde. Godb. 340. in pl. 434. Arg. cites 
Fiiil. 2 Jac. B. R. Roberts v. Hill, where it was adjudged that thoſe words, theu haft flolen my 
weed, were not aftionable, becauſe it might be wood ſtanding, and chen the cutting and taking it away 
is not felony hut ucipal3,——S, C. cited 2 Roll. Rep. 143» 


The 
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The caſe of Low v. Sanders, Cro. J. 166. was cited by ſerjeant Darnell. 2 Li. Raym. Rep. 960. 
dut Powell J. ſaid the later books are contrary, and that he would ſtick to the later authorities, being 
grounded on ſo much reaſon. And Gould J. faid that Mich, 10 Car. 2. it was adjudged that theſe 
words, thou haſt ſtole my wood, were actionable.— So thou haſt ſtzlen my timber is actionable; for 
it thall not be intended of trees growing, becauſe they are then timber-trecs. Noy 114. Short's caſe. 
Ib baſt ſtelen as mucb vcd and timber as is worth 205. | Verdict found the words with this 
addition, (off my landlord's grounds.) Adjudged for the plaintiff, for the additional words do not 
quality the firſt words, for timber implies its being ſevered from the ſoil; per tot. cur. Yelv. 152. 
Paſch. 7 Jac. B. R. Higges v. Auſten. S. C. cited Arg. 2 Bulſt. 82. 

* A. in the night time did ſteal my aocecd and cats, and built his houſe with em. The court agreed 
that this intended wood felled, eſpecially the defendant being found not guilty as to the oaks. And 
judgment for the plaintiff, albeit the word thief was not in it. 2 Keb. 261. pl. 11. Mich, 19 Car. 2. 


B. R. Alſop v. Taylor, 


C49. If one ſays to another, 7hou art a thief, for thai haſt ſtolen 
a load of turves, an action lies, for they are not called turves till 
they are cut from the earth, and dried. Mich. 9 Car. B. R. 
between DoLMAN AND YoUNG adjudged, this being moved in 


arreſt of judgment. ] 
(50. If one ſays to another, h art a corn-fleater, and haßt Tom Bf 
Holen my corn off my land, no action lies; for it might be that he p69: preg 


intended corn growing. Hill. 5 Jac. B. per curiam.] my fields as 

| is worth g or 
10s. It was moved that this might be intended ſtanding corn, and then the taking is not felony, and 
ſo not actionable. The court doubted, and would adviſe. Cro. J. 457. pl. 2. Hill. 15 Jac. B. R. 


Ellis V. Fitch. 


: 6 - . bs a 
ha If an acre of my corny no action lies for theſe words; for it may oF ol A 


be that he intended corn growing. Mich. 37, 38 Eliz. B. R. Hobbs, S. P. 

and ſeems to 
adjudged. ] | be S. C. ad- 
Judged for the defendant, for no one will intend it corn ſevered. Mo. 396. pl. 516. S. C. ad- 
judged not actionable. Ow. 57. S. C. adjudged accordingly, S. C. cited by the name of 


Hobb's caſe, 2 Bulſt. 82. Arg. 


ſ 51. If one ſays to another, h art a thief, for thou haſt fiolen Cro E. 428. 


(52. If one ſays to another, hou haſt + felonioufly flolen my corn, But faying 
an action upon the caſe lies, though he does not fay that he ſtole be bath talen 


: ; N . my corn, be- 
it out of his barn. Mich. 8 Jac. B. per 2 juſtices, ] ing ſpoken 

| generally, is 
not actionable; for it might have been growing, and then it had been only a treſpaſs. Poph. 129. per 
cur. obiter. Mich. 15 Jac. Lat. 176. S. P. accordingly, per Jones J. Arg. 

T bou baſt flolen my corn, and carried it to market, is actionable ;_ tor 1t thall be intended according to 
the common ſenſe, viz. corn in the barn, nor in ſheaves, whereof a quantity cannot be taken, and 
Carried to market. Cro. J. 442. pl. 16. Mich. 15 Jac. B. R. Turner v. Champion. 

+ See pl. 48. in the notes there. 


53. If one ſays of another, he fole corn from maſter Kays, an I. J. 673. 
action ſies for theſe words. Mich. 21 Jac. B. R. between 11 


SMITH AND WARD adjudged, this being moved in arreſt of words, Se is 
judgment.) | | 4 Of for be 
= bath ſtolen, 
| Sc. Adjudged for the plaintiff, and affirmed in error. 


[54- If one ſays to another, thou haft flolen my furſe, no action See (R. a) 
lies; for it may be well intended that he means furſe growing. 2 C. 


Mich. 9 Car. B. R. ſaid to be adjudged in one GILBERT'S CASE, notes there, 
in the common pleas.] | Lo | 
[55. If one ſays of another, he is a thief, and flole a pye out of oo —_ 


John Barham's houſe, no action lies for theſe words, becauſe it Fol. 7r. 
11 188 
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is uncertain what manner of pye he intended ; for perhaps h- 
intended a bird fo called. Mich, 18 B. R. between Stay. 
BACK AND WESTON, per curiam, in arreſt of judgment, and the 
poſtea ſtayed accordingly.) | 


Brownl. * | | 
e. 56. It one ſays to another, how art drunk, and 1 hall neter 
— Sl wp my hand at the bar ag thou baſt done, no action lies; for 


don les it may be that he held up his hand for drink, and not for fel. ny. 


- And 
er "i Mich. 7 7 Jac. B. between SixeS0N AND WaRI rERS, adjudged.] 
heid that if he had fad fo felony, yet it would not be actionable ; for wy honeſt men are arraigace, 


[ 295 ] 57. If one ſays to another, Hen art a naue, and did}? conſent 


to the taking of a 205. Piece out of JF. S. ½ pocket, no action lies for 
theſe words, becauſe it does not appear that he intended a felo- 
nious taking thereof. Paſch. 11 Car. B. R. between DEE Ks 


AND BaGLy, per curiam, in arreſt of judgment.) 
8 [58. If. a man fays of a phy! Beian, be hath killed J. S. in the 
eint Old Jewry vwieh phyſi ic, which > Py c was @ pill, and Dr. Atkins 


adjudged not 
aftionable, and Dr. Pady found the womit in his mouth, no action lies for 


per Popham theſe words; for if a phyſician gives medicines or drugs to his 


& Fenner; 
but Clench Patient, to the intent to recover him from his ſickneſs, yet 
contre, and though the patient dies after the taking thercof, the phytician 


Gawiy Was is not puniſhable, inaſmuch as it does not appear that he knew 


ablent; but 
Pocham and the medicines to be contrary to the nature of the diſeaſe, and 


Fenner held fo he did it not maliciouſly. Mich. 40, 41 Eliz. B. R. between 
that if we Pok AND MUMFORD, adjudged.) 


words had 
— that [But it had been otherwiſg if he Ray ſaid, that be adminiſtered 


ze ſrierrer & wedicines that he knew to be eoitrary to the dif vaſe, Be. For an 
, action hes for theſe words. Mich. 40, 41 Eliz. B. R. between 


admin; red 
phyic is PoE and Mrurokp, per cur.] 
J. S. te kill | 
Sim, the words had been actionable, becauſe that touches him in his profeſſion. ; 
Saying © a ſurgeon, who had bai one M. under his care, and who is fince dead, and of whom 


there was then a Scourte, thru dit bil! Mr. M. Feu dinfi kill vim, was held ne by 3 judges, 
and that without alleging that ne was a ſurgzoz at the time the words were ff oken. Het. 69. Nich. 
3 Car. C. B. Watſon v. Vanderlath. 


_ 2 [59. If one ſays to another, i haſt committed | burglary in 
, 5 C- breaking his houſe, and flealing his grads, no action lies; for it 15 


and adjudged 
rot action- not known whoſe houſe or goods he intends, there being no diſ- 


able; aud courſe of any. Trin. 44 Eliz. B. R. between Brown AND Sr, 


the breaking” . 
the houſe Jon, adjudged.) 
may be a treſpaſs, and not felony. S. C. cited Comb. 247. Paſch. 6 W. & M. in B. R. 


Arg. but the court thought it wes a ſtrange reſolution. 


A. bath 60. That thief A. has gelen navay my goods, and delivered them 15 


—_ 2 B. Action lies not for B. For the words do not charge hun 28 
ſach gad, acceſſory, it not appearing by what is ſaid that he had any 


3 notice of the ſtealing. Dal. 42. pl. 2. 4 Eliz. Anon. 


them) ard > 
B. (the plaintiff) war privy and cenſerting thereto adjudged actionable; for B. is accuſed of bing 


acceſſory, Cre. C. 230. pl. 18. Mich. 7 Car. B. R. Mot v. Butler. 


S. C. cited 61. He hath ccunterfeited iy lend of Leiceſtei”s hand to a letter 


r againſt the bifhep of London, for which he was committed to the. 


$i. * 
1 mar/ha!/eas 


a 
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marſhalſea. 3 Le. 231. in pl. 313. cites it as held not action- 
able in the caſe of Brook v. Doughty, 


496 


Elis. B. R. 
in pl. 1. and 
the court 


there were of the ſame oplulen. 


62. Thou art a forger, and art ſued in the flar-chamber fer going 
by one Sedge. Adjudged for the plaintiff; tor forger is intended 
of ſuch thing of which forgery might be, and to be ſpoken in 
the worſt part; and by ſaying he is ſued in the ſtar-chamber, 
this aggravates it that he did ſuch forgery, for which he 
is ſuable there. Cro. E. 296. pl. 1. Paich, 35 Eliz. B. R. 
Munday v. Cordal. 5 
63. There never was a purſe cut within 2 miles of Welling- 
trough, but thou Hadſt thy part in it, Adjudged actionable; for 
they thall be taken to be ſpoken in the worſt ſenſe. Cro. E. 342. 
pl. 11. Mich. 36 & 37 Eliz. B. R. Boll v. Roane. 

64. He was one of them that broke P. c houſe, and did take and carry 
away part of the money that «vas ſiole, not actionable z for it may 
be intended that he broke the houſe upon juſt cauſe, and brought 
the money to another place upon juſt cauſe, Cro. E. 672. 
pl. 33. Paſch. 41 Eliz. C. B. Anon. | 

65. M. was robbed of gol. and 109 marks worth of plate, and 
A. and B. had it, and for that they will be hanged. The court at 
firſt doubted, but afterwards reſolved that action hes; for taking 
all the words together, they ſhall be intended ſpoken in the 
worſt ſenſe, viz. that the plaintiffs were actors in the robbery, 
and the rather it being ſaid that they will be hanged for it ; and 
adjudged for the plaintiff. Cro. J. 302. pl. 1. Trin. 10 Jac. 
B. R. Long v. King. 
doubted. 


Cro. J. 337. pl. 12. King v. Bagg, S. C. 


8. Go Cited accordingly Palm. 63. 


66. Action on the caſe was brought for theſe words, I have 
matter enough againſt thee; for John Halden hath found forgery 
againſt thee, and can prove it, and after verdict it was reſolved 
by the court, that the words are too general, and will not main- 
tain an action, no more than if he had laid that another had 
forged a warrant ; for it might be a warrant for a buck, and this 
is not a right afſirmative. Hutt. 41. Mich. 18 Jac. Powell v. 


Ward. 
— Hob. 327. pl. 398. S. C. accordingly.— 8. C. cited Comyn's Rep. 262. Arg. 


67. He hath got the pox by a yellow-haired wench in Moorfields, 
and it will coft him 101. if he eſcapes with his life ; adjudged action- 
able upon the firſt words, and they rejected the laſt. And 
Twiſden J. took a difference between the words ( got / and 
caught the pox, and that the firſt means the French pox. 


Sid. 324. pl. 3. Paſch. 19 Car. B. N. Lym v. Hockley. 


and Twiſden and Morton J. held that ſo it would be if the words had been, that he got it 
baired woman. 


bid. 183. pl. 14. Limbe v. Hockley, S. C. adjudged, 


68. She 
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S. C. cited 


Arg. Bulſt. 
147. 


Bulſt. 147. 
King and 
Long v. 
Lorking, 
S. C. and 
judgment 
for the plain- 
tiff by four 
judges; but 
Fenner J. 
ſomewhat 


S. C. cited by Eyre, Comb. 232. but Holt Ch. J. ſaid he thought the words were 
- It was held that the words of them 
| ſelves are not actionable, and that ſaying (they will be hanged for it) do not inforce the firſt words, 
and therefore the judgment was reverſed in the exchequer- chamber. — Jenk. 339. pl. 92. S. C. 


Hob. 305. 
pl. 38 5. 
Powell v. 
Winde, 

S. C. ad- 
judged not 
actionable, 
there being 
no certainty 
of what the 
forgery was. 


in pl. 144+ 


Lev. 205. 
Lerome v. 
Hockley, 

S. C. but 
mentions 
only the firſt 
words; and 
adjudged ac- 
tionable; 

of a yelleav- 


2 Keb. 181. pl. 5. Hockley v. Limbe, S. C. adjudged for the plaintiff, niſi, &c. 


MIS 


At ues, 


al. 1. 85 
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68. She cauſed L. ß fervant to ſteal and purloin 30 „ ard 
received them and fold them, which was the cauſe why his maſter 
robe. Adjudged actionable, and affirmed in error, becauſe 
charged with procuring felony, and receiving ſtolen goods. All. 5. 
Mich. 22 Car. B. R. Hinacre v. Lemon. 

bf 5 69. T hou Haft ſtolen as much lead out of my maſter's houſe as is as 
. big as a bauſe. It was moved in arreſt, &c. that it might be 
per Dede lead fixed to the freehold, and be the covering of the houtc. 
N 1 Arz- But per cur. if the words had been, „lle off the houſe, it might be 
2 Flat. 8s: fo intended; but the words being cut of the houſe, it muſt be 
intended lead lying there. Lev. 156. Hill. 16 & 17 Car. 2. 

B. R. Ering v. Street. 3 
o. Action for theſe words, 5 are a ferger of bonds, a pul- 
liſher of forgery, and ſue upon forged bonds, The jury found the 
defendant not guilty as to the firit words. Refolved that the lait 
f 493] words were not actionable, it not being laid that he knew of 
the forgery. Vent. 3. Mich. 20 Car. 2. B. R. Twiſleton v. 


Hobbs. 


See (T. 2) fl. | (Y. a. 2) Words relating to the Government. 


35, 36, 37» 


38, 39, 48. 

lem put out I. E is nit the queen's friend. Adjudged net aCtionabtfe, 
of the par- Cro. E. 268. in pl. 5. Arg. cites 16 Eliz. Burſted . 
hs” Peck. 

kouſe by F. N | | 

the patron, who is zeitber the queen friend, ner à true ſulj:#. Adjudged not actionable. Cro. 
E. 268. pl. 5. Hill. 34 Eliz. B. R. Fowler v. Afton. 

Thew art an enemy te the ftate. Adjudged actionable, and affirmed in error; for they cannot 
Have any good conſtruction, but are very landerous. Cro. E. 602. Hill. 40 Eliz. C. B. Charter v. 
Peter. 

Hit diſaff-Fed ts the geverrment, being ſpoke of 2 juſtice of prate, and he thereupon turned out of 
the commiiſion, was adjudged actionable in the court or exchequer, and affirmed in the exchequer- 
chamber ; but was afterwards reverſe in the houſe of lords. Show. Parl. Caſes 12. Duval v. Price. 


See (G. a.) 2. Thou ſerveſt no true ſubjeft, being ſpoke to a ſervant of the 


Er plaintiff, was adjudged actionable, becauſe it was ſhewn that he 
336. pl. Was a juſtice of peace, and a deputy-licutenant, and near in ſervice t5 


469- Trin. the queen, Cro. J. 202. in pl. 1. cited as the cafe of Sir W. 


* E. Wray Walgrave v. Agas. 


thought the words not actionable of themſelves, but that the quality of the perſon of whom they were 
ſpoken may add weight to them. Gawdy J. held the words actionable of themſelves; Fenner J. 
thought them not actionable.— Cro. E. 191. pl. 5. S. C. adjudged for the plaintiff. Roll. Rep. 
444. in pl. 8. Arg. cites S. C. as adjudged. Palm. 69. Arg. cites S. C. as adjudęed. — 
Cro. J. 202. pl. 1. cites S. C.— S. C. cited by Holt Ch. J. in delivering the opinion of the 
court. 7 Mod. 111. Mich. 1 Ann. as adjudged actionable, being ſpoke of one in that high Ration 
and Holt ſaid that that cafe has not been queſtioned, | 


4 Le. 121. 3. Thou art a mutinous aud ſeditiaus man, and didft procure 
pl. 244. [move] the queen's ſubjeds ts ſedition, is not actionable, it not being 


S. C. and 8 Wi ; 4 
he a ſaid he moved them to ſedition againſt the queen; per Gawdy, 


were of tke and to this the other juſtices inclined, but it was only upon 
fame , motion. Cro. E. 214. pl. 8. Hill. 33 Eliz. B. R. Peake v. 


nion, the 
words being Pollard. | ; 
too general; for it might be a ſtirring up the tenants of a manor to tumult and ſedition, which is not 


any gre2t ſcandal, and the ſeæditioa mentioned in the ſtatute of 23 Eliz, and thereby mage felony, muſt 


de fevition againſt the quc en. | 
1 | 4. Thea 
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4. Thou haſt a traitor to thy maſter. Action lies for the maſter, To ſay te is 
the words being ſpoke to his ſervant. Cro. E. goo. pl. 15. 25347: * 


. | . be actionable. 
Mich. 44 & 45 Eliz. B. R. Proctor v. Fitzwilliams. Arg. Cro. J. 
275. in pl. 
5. Paſch. 9 Jac. B. R. and fo it was held there by all the court. Then art a traiterly regue, 
and I will prove it; per Cur. is actionable, and judgment for the plaintiff, 2 Keb. 47. pl. 101. 
Paic h. 18 Car. 2. B. R. Brunt v. Spencer. | 


5. Thou art an errant papift ; and it «vere no matter if ſuch auere S. C. cited 
hanged ; and thou and ſuch as thou would pull the king out of his ſeat, ee 
;f they dunſt. Adjudged not actionable. Godb. 147. pl. 187. 2 Browni, 
Hill. 3 Jac. Kingſton v. Hill. | 166. | 

6. I will hang him, fer he hath ſpoke werds which are high Godb. 153. 
treaſon, are actionable; for the firit words inforce the ſlander. 3 
And Fleming Ch. J. thought it might be dangerous to the plain- B. R. 85 * 
tiff to have ſet forth the very words; for words of treaſon are end ſeems to 


arcana imperii. Yelv. 107. Mich. 5 Jac. B. R. Blanchilower * 


v. Atwood. | cordingly by 
th | | the whole 
court. Cro. J. 276. in pl. 5. cites it by name of Blandford v. Atwood, and ſays the precedent 


of this caſe was ſhewn.——S. C. cited per cur. Win. 124. 

He hath ſpoke treaſen, and that I will prove. It was held at firſt by 2 juſtices that the words 
are actionable, and 2 others held e contra, and that the words ſhall be taken in mitioi ſenſu, and 
Fleming Ch. J. doubted ; but afterwards he, by aſſent of the parties, conſented that judgment be 
entered for the plaintiff, and that he thould take one 3d of the damages given, and rcieale the re- 
ſidue; and ſo it was done. Cro. J. 275. pl. 5. Paſch. 9 Jac. B. R. Berisford v. Prefs. 
Velv. 197. S. C. adjudged that the words are actionable.— Hutt. 76. cites 9 Jac. S. P. Pewall v. 
Vardoſte. Bulit. 147. S. C. you have ſpcken words, which I think are treajen, and ſays that 
the defendant went to a juſtice of peace and intormed, and thereupon the plaintiff was bound over to 
the aſſiſes, and the defendant bound to proſecute, which he did, and the plaintiff was acquitted by 
verdict, and then brought this.action; and per tot. cur. judgment was entered for the plaintiff, 
S. C. cited Arg. Roll. Rep. 427. in pl. 20. adjudged actionable. | 

He is a regue, and a papiſt dog, and be jaid be would kill ihe ling, is actionable. Keb. 14. pl. 33, 


34. 91. Paſch. 13 Car. 2. B. R. Green v. Green. 


Thy father ill be banged ; for he bath ſpole treaſ.n againſt the ting and parliament, is actionable for 


all the words except (and parliament,) and they are void and ſurpluſage; and judgment for the plain- 


tiff, niſi. 2 Keb. 478. pl. 11. Paſch. 21 Car. 2. B. R. Hingſtone Vs Peek, | 
| | *[ 499] 
7. To ſay he hath committed treaſon, was held per tot cur. Cro. 
J. 275, 276. Paſch. 9 Jac. B. R. in pl. 5. to be actionable; 
for though the words are general, yet it 1s an expreſs charging 


him with matter of treaſon. 


8. If words tend to diflcyalty, they ſhall be taten mot ſtrong 
againſt him that ſpeaks them per Mountague Ch. J. Roll. Rep. 
445. pl. 8. Hill. 14 Jac. in caſe of Lewes v. Walter. 

9. He put in two horſes to colonel M. (innuendo colonel W. who 
was governor of B.) and as ſoon as any warrants came for preſſing 
men for the ſervice, he acquainted the cavaliers, fo that none, that 
were fit, could be preſſed ; and he holds a conſtant correfpondency evith 
the cavaliers. It was objected that the words were uncertain 
throughout; but the court held them certain enough, being 
taken all together; for if true, the plaintiff thereby will be 
expreſsly made a delinquent, and his eſtate be ſequeſtered ; and 
the plaintiff had his judgment. Sty. 400. Hill. 1653. B. R. 
Trevilian v. Welman. , 

Ii. He is a 8 fellow, and I will queſtion him ere leng, for that 
he would have talen away the king's life. The court conceived he 
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Sid. 287. pl. 
13. Daiton 
v. Sadd, 

S. C. ad- 
judged for 


the plaintiff. 
—— 2 Keb. 

411. pl. 36. 
S. C. adjudged for the plaintiff. 


7 Mod. wy 12. Do nat vote for him ; for he is a Facsbite, and for bringing the 
judged 2 prince of Wales and papery to deſtroy cur naticn, being ſpoke of a 
the plaintiff Juſtice of peace and deputy-lieutenant, who intended to ſtand for 
per tot. cur. knight of the thire, is actionable. 2 Salk. 694. pl. 5. Mich, 
and after- g „ 

wards af. 1 Ann. B. R. How v. Prinn. | 

firmed in the houſe of lords. 2 Ld. Raym. Rep. 312. S. C. adjudged ; and error being brought 
in parliament, after long debates at ſeveral days, judgment was affirmed by 48 lord: againſt 34. 


[ 5-0] 


Cro. J. 438. 


pl. 9. S. C. 
but not this 
rule 
Cro. E. 
672. pl. 33. 
Paſch. 41 
Elz. C. B. 
Anon. The 
ſame rule 
laid down by 
Walmſley; 


and it ſeems 2 


the other 
juſtices were 
of the ſame 
opinion. 


Actions [for Words.] 


words actionable. Keb. 112. pl. 13. Mich. 13 Car. 2. B. R; 


Dolbin v. White. 
11. Caſe, &c. for theſe words, ſpoken at an election ſor 


knights of the ſhire, you and your crew brought the late king te Vir 
death. 
not actionable ; for they ought to be taken in mitiori ſenſu, not 
that the plaintiff killed the late king, but that he attended him to 
his death. But per cur. the words import ſcandal, and in com- 
mon acceptation they amount to his having a hand in the king”; 
death. Hard. 203. pl. 1. Mich. 13 Car. 2. in the exchequer, 
Lewes v. Roberts. , 

20. Yeu ore a ſcurvy fellow, I am no traitor; I have ſeen you in 
rebellion. Adjudged actionable z for by the oppoſition of the 
words they cannot be intended but of a traiterous rebellion, and 
the by-ſtanders cannot mtend them otherwiſe ; and if any pardon 
had been after, the defendant ought to ſhew it in pleading, 
Lev. 251. Mich. 20 Car. 2. C. B. Dalton v. Sudde. | 


(Z. a) For Words. In what Caſe it lies. Where 
the Words in Mitiort ſenſu are not actionable. 


[1. WW HERE the werds are dubious, and may receive a double 
interpretation, the one away that they ſhall be actiosiable, 
and the other way nat, they ſhall be taken in mitiori ſenſu, ſo that 


they ſhall not be actionable. Mich. 15 Jac. B. R. in Gak- 


DINER AND SPURDANCE'S CASE. ] | 

[2. Bu? where the words are not doubtful, nor in common ac- 
ceptance receive a dude conftruttion, there they ſhall be taken ac- 
cording to the common acceptance, and ſo, if in common ac- 
ceptance they found in ſlander, they ſhall be actionable, and 
all not be ſtrained to any foreign conſtruction, to make them not 
actionable. Mich. 15 Jac. B. R. between GarDINER AND 


SPURDANCE, per Curiam.] 


Ihe Caſe was on theſe words, viz. Ic war one of them that broke Mr. P.'s bouſe, and did take and carry 
away part of the money that was fic'rn, and Walmſle held it not actionable by that rule; and it may 
be here intended that he broke the hout- upon Juſt caule, and brought the money to another place upon 
juſt cauſe; and ſo was the opinion of the other juſtices. 

Though in the old books the rule was to take the word: in mitiori ſenſu, yet Holt Ch. J. ſaid they 
would give a favour to words, and would gig a ſatisfaftion to them who are hurt in their reputation, 
and would take words in a common ſenſe, according to the vulgar intendment of the by-ſtanders ; and 
the rule of mitiari ſenſu is to be underſtod ac here words in the natural impert are doubtful, and equally i 

2 


be ungerrſiced 


in the one ſerſe as ell as the other; per Holt Ch. J. Skin. 364. pl. 8. Mich. 5 W- 


& M. in B. R. in cafe of Somers v. Houl:, wawy, P. accordingly, 10 Mod, 196, Hill. 12 Ange 


B, R. in caſe of Harri ſon v. Thorabgrongits 


13 | | [3- As 


It was moved in arreſt of judgment, that the words are 
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Actions [for Words.) Soo 


3. As it a man lays to a woman, thu did/? poiſon thy huſband, —_ J. 438. 
end Iwill juſtify it to thy fact, the ſaid woman ſhall have an action | pts 4 
upon the caſe, averring that her huſband was dead before the the plaintic, 
words ſpoken, though he does not /ay that be poiſoned him ts death, Gough it 
nr vauntarily; it might be that the poiſoned him againit her — 
will by an ill herb put into his pottage, or with a portion in ed, that it 
which poiſon was mixt, or that the delivered to him poiſon pre- was +" 
pared by another, when ſhe herſelf knew nothing of it, or that . 
the might poiſon him; and he might recover again, or die after ———z 
the year and day; for theſe are * foreign intendments; but the Fol. 72. 
words in common acceptance imply that ſhe had poiſoned him to — — 


k K - 1 N that oe 
death voluntarily and knowingly. Mich. 15 Jac, B. R. between .; of that 


GARDINER AND SPURDANCE, per curiam, adjudged. Mich. 37, poiſon. 
38 Eliz. B. R. betucen + Mrcgs Ax GRIFFIN, adjudged, for 7 Sce (& 
{aying that the had poiſoned her firſt huſband in a meſs of milk. 5. C. 
Trin. 39 Eliz. B. R. between + WEBBR Ax PooRE, adjudged. f See p. 


Paſch. 7 Jac. B. BI SroRp's CASE, adjudged.] 5 5 8 
. (E. d) pl. 7 S. 2. 


C4. If one ſays to another, , ha? billed J. S. an action hes, Cro. J. 433. 
though it might be taken that he killed him as his executioner 1 
by law; for in common parlance it is taken for a felonious dec not Ag 
billing. Mich. 15 Jac. B. R. in GARDINER AND SPURDANCE'S . 1 
CASE, per curiam. 181. rig 


; D 
255. Mich. o Jac. C. B. Carle's caſe. S. P. cited 25 adjudged not actionable in C. B. becauſe 
J. S. might come to his death, and the other peradventure be the means thereof by execution, battaily 
phyßc, cc. and ſo the words too general to maintain an action. Cro J. 306. pl. 2. Mich. 10 Jas. 


P. R. in Tooſe's caſe, which was for theſe words, viz. T. Filed thy A ,ev innuendo J. D. lately 


cead;, but adjudged actionable. 


Thea haſt killed a man at M. in Eſſex. All the court held that the words being alleged to be polen 
& val cienſiy, ſhall be taken moſt ſtrongly againit him that ſpoke them; and adjudged for the plaintiff. 
ro. E. 317. pl. 2. Paſch. 36 Eliz. B. R. Godfrey v. More. 

Thou Fast killed my wife, though there was no averment that his wife was dead, nor ſaid that he 

did it violently, yet it ſhall be intended, unlefs the defendant ſhews that ſhe is living; and adjudged 
for the plaintiff, || Cro. E. 823. pl. 24. Paſch. 43 Eliz. B. R. Talbot v. Caſe, 
Tl cu art @ rogue, and a raſcal, and haſt killed thy wife, (innuendo Elizabetham »uper wxcrem ſuam) 
no action lies for the firſt words; and as to the nuper it all be intended that ſhe is dead, and fhall 
Zot have ſuch foreign conſtruction as that ſhe. was divorced 3 and the court further held, that the 
words ſhall be intended according to the uſual ſpeaking, that he killed her voluntarily; and what- 
ſcever way he killed her, the words are very ſandalous; and adjudged actionable. Cro. C. 489. 
Pl. 14. Mich. 13 Car. B. R. Wilner v. Hold. ä 

The words, he hath killed a man, ſlall be taken in mitiori ſenſu; per Scroggs Ch. J. 2 Show. 77. 
Trin. 31 Car. 2. B. R. in pl. 61. | 

S. C. cited Comb. 161. Mich. 1 W. & M. in B. R. and Dolben J. ſaid that of late it hath 
deen ruled contrary to that caſe, and that there ought to be an averment ut The party's being dead. 


See (E. b) pl. 3. and the note: there, 


[5. If A. was murdered by B. and after C. ſays to E. thou art See (C. b) 
one of thoſe that did help to iurden A. an action lies for theſe words, 
though it might be that he helped to murder him without his notes there. 
knowledge; for the murder implies malice, and if it was other- and (H. b} 
wiſe, it ought to be averred by the defendant. Mich. 11 Jac. B. — 
R. between FoxcRArT Ax p Lacy, adjudged.] pl. 120. 
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= [ Attions [for Words.] 


Sty. 245. [6. In an action upon the caſe, if the plaintiff declares that 


— the defendant faid of the plaintiff, that rogue Davies the apothecary 
doubted hath poiſeued my uncle, (innuendo J. S. then dead) I will have hin: 


whether the digged up again, and hang him ; though he did not name his un- 


— cle, nor might it appear that he intended J. S. yet it appears by 
becauſe it the words themſelves after, that he would have him dug up, 


did not al ſhews that he was dead, and though he does not ſay that he 


lege that the , ; | . . . 
— ed of Poiſoned him to death, or voluntarily, yet the words intend ſo of 
the poiſon ; themſelves, and therefore the action lies. Hill. 1650. between 
but 2Gu&ge% Daviks AND OKEHAM. Intratur Mich. 1650. Rot. 557.] 
for the plain- „ 
tiff, niſi, &c. | 

Words ipoke of an apethecary were, it is @ werd of blend be bas to anſwer for in this ten :breugb 
Eis ignorance; be did till a woomarn and 2 children alſe, and be ti d J. P. at P. (And in another plac: 
the detendant ſaid, be <v45 the death of F. P.) be bas killed his patient with phyſicz adjudged actlon- 
able. 11 Mod. 22. Paſch. 8 Ann. B. R. Tutty v. Alewin. 


See * pl 7. If a man ſays of a woman, that J. S. Fath had the uſe of fer 
PD. 2) pl. Sy, & cih foe lgſen her marriage, an action upon the cal: 
4-5. C. and lies; for uſe of her body, in common ſenſe, is unlawfully and 
—_ diſhoneſtly, and not as a phyſician to phyſic her, as was ob- 
N jected. Paſch. 5 Jac. B. R. between Dame MokkIisCoN axD 


Cape, adjudged.) 

(8. If a man ſays of J. 8. as ſo5n as Buſbe had killed Smith, fe 
came to F. S. and told him how he had killed Smith, and J. S. gav: 
Buſbe money to ſhift him away, no action lies for theſe words, with 
an averment that Bufhe had killed Smith, becauſe this word Lil 
1s too general; for a man may kill another lawfully, as upon an 
aſſault to rob him, or as an oibcer, &c. Paſch. 7 Jac, B. between 

PERRAM AND Rox, adjudged.] | 
Godb. 167. [9. If one ſays to another, thou mu? needs be richer than I. for 
1 thou didft coin thirty new ſhillings in a day; thou art a coiner of . 
de Fey, no action lies for theſe words; for perhaps he was a coiner of 


Judged 


againft the money in the int, and earned money thereby. Paſch. 8 Jac. 


lint. B. between WarD AND PooLr, adjudged. ] 

his caſe 
was denied by the court. 2 Salk, 679. Trin. 4 Ann. B. R. in pl. 10. | 

Theu baft coined geld, ard art a coiner of geld, adjudged not actionable; for it may be he had autho- 
Tity to coin, and the, word ſhall be taken in mitiori ſenſu. Godb. 375. Pl. 464. Trin. 3 Car. C. B. 
* Mills's caſe. S. C. cited Godb. 391» in pl. 477.— 8. C. cited Arg. 2 Ld. Raym- Rep. 
118 5. But Holt Ch. J. and Powell ſaid, that if that caſe were to be adjudged now, they would ad- 
jedge it otherwiſe. And Mr. Page mentioned a caſe in C. B. which Powell agreed, where thei 
wards, you are a cciner of money, were reſolved to be actionable, and the caſe in Roll's Abridgment 
denied. | 
*[502] : 
* 150% [o. If one man puts his hand upon the ſhoulder of another, 

g. Tarrft and lays, bear witneſs, my maſters, I arreſt him of felony, an action 


* mel lies; for this arreſt is as much as if he had ſaid, I charge him with 


* 
Judged that felony. Hill. 17 Jac. B. R. between SARL. AN Db MAUNDER, 
the action adi d d ; | 
Lies. Judged per curiam. ] | | 
2 Roll. Rep. 141. S. C. fays the plaintiff alleged that the defendant ſpoke the words maliciouſly and 
falſely, and therefore he had judgment. | PRs 

The defendant being in company with the plaintiff and a conſtable, ſaid to the conſtable, viz. there be 
i, fake hn; for T charge bim wirb flat feliny, without alleging that the words are ſpoken falſely and 
maliciouſly, Roll Ch. J. held them actionabſe, and the words themſelves appearing ſcandalous, there- 
fore the plaintiff need not aver they were ſpoken fallcly and malicioully ; and judgment for the plain- 


III. If 


ES, nifi. Sty, 59. Mich. 23 Car. B. R. Nevill v. Mott. 


 zuozed againſt the OR But by Haugh: on 15 if the whole matter had been ſe 


Attions [for Words. | 502 


LTI. If one ſays of another, he hath ale my piece, (innuendo 2 Roll. Reps 
quoddam tormentum, &c.) and I charge him with flat felmy, no * 
action lies for theſe words; ; for the firſt words are * uncer- pleton,$. C. 
tain, inaſmuch as it cannot be known what piece he intended, 2 dsed 


whether of wood or, &c. and the other words, I charge him d 1 8 
with felony, are but an accuſation of felony, Trin. 21 Jac. B. Gold. "we 
R. between W HEELER AND POPLESTON, adjudged.] Pl. 434. 
2. 
ſet forth in the de- 
cla: ation, as to have ſhewn that the part es before this freech bad had diſcourſe of à gun, then the 
action in this cate would ave been main! ainabe; but here the word (piece) is uncertain, ant {> the 
action will not lie. S. Cc ol ed Poph. 187.1 „Sate per cur. and favs che de. 
fendant Juitified 85 the plaintiff did teal his gun; and though the Jiu ie, Which fſvewed rhe 
defendant's McCann: to be of a guny was fo und againſt him, a d piece was a word bunten ng. ti 
cation, Which c. 4 5 not be explained by the innuendo, judgment was given againſt the plaintiff for tus 


realons aforcſaid. 


(12. If one ſays of another, he- hath talen by the highway File, mann 


no action lies, becauſe it may be a lick, or an apple from a Fol. 73. 
tree. Paſch. 38 Eliz. B. R. between DENTSON AND BUREKE, 5 an 
adjudged.] ; (bis) pl. 546 

Paſeh. 38 
Goldlb. 143. pl. 53. Brough v. Dene 
S. C. cited Arg. Bulit, 112. 


Eliz. S. C. adjudged per tot. cur. for the defendant. 
nyſon, S. C. held by Popham and Jenner not actionabie. 


(13. If one ſays of another, he vas 2 4 a witneſs at Mo. 407. 

5 6 A 7 / 2 oed: 770 17 2 382 Pls 
He (ber, and ſworn, Pit Was reprove his cath of F. 8. a 
tion lies for theſe words; for it might be that he was re prom ed in Brinckley, 
his oath, and yet not be forfworn; for if he was reproved in any Tri 37 


circumſtance of his oath, yet he is not fortworn, if the very ſub- 3 * 


ſtance for which he was produced be true. Paſch. 38 Eliz. B. the plaintitr 
R. between BRowNE AND BRINL, adjudged.) e 4 fo 

| uced for 
a witneſs, and the defendant ſaid, that be 2vas di/prowved before the. juſtices of aſſiſe by the cath f Mr, 
L. (innuendo that he was diſproved in his oath) adjudged not actos nable; for the in nue 0 cannot 
lupply ſuch intendment. Ow. 58. S. C. adjuiged not actionable ; for the, diſproof might be ia, 
a cullateral matter, or ſome circumſtance. The ch. Justice and Fenner only were in Courts 


— — 
I-+/® 


14. If one ſays of another, e, ort a drigging pilſering mor- Hutt, 14. 
7 7 ty go FE: Charter v. 
chant, and haft pilfered away my corn and my gods from my arſe ad Has. C. 


my fervants, and this I will prove, no iQjan lies, becauſe (as it not aQtion- 


leems) it does not appear that he intended that he took theſe avte- 


N 0.409. 1. 
goods feloniouſly, and therefore they ſhall be taken in mitiori 1 ty 


ſenſu. Mich. 37, * 38 Eliz. B. R. adjudged, (but there another ter's caſe, 
reaſon is given) between Cakrkx axp Hun.) 3 not 
actionable 
and judgment given in a baſe court was reverſ: 4, — Cro. E. 424. pl. 24. $ C. The whole Nr 
held the words not actionable; for they do not impeach him of telony, and fo judgment was le- 
erled. ——— Ow. 56. Anon. S. P. and iccms to be 8. C. and judgment reverted; but ſays, fed 


C4#rc rationem. 


— 
5034 
[15. If one 270 to another, thou art a filching felloai, and did/ 3 249. 
Filch from J. S. 41. no action lies; for the uncertainty of the !“ e. ; 


words, and of the ſenſe of them, and the words ex vi termini, is N per 
no more than if he had ſaid pilfering or cheating. Mich. 17 Jac, . cur. not 
B. between BRAD sHAWE AND WALKER, per curiam. Vide the 5 


{ame caſe Hob. Rep. caſe 323. words are 


of an uncer- 
tan ſenſc. ——» Browal. 13. 8. C. Nel accordingly: for it ſhall not be intended at he ſtole the 
Vor- J. . 2 money. 
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 aftionadle, 


mon if 20. S. C. but the words there are, you are a filching fellow; for yen flole from 
FJ. S. 4. ind heid net actionavice Hutt. 34+ S. C. reſolved not actionable; and judgment 40. 


. 


C16. If a man yr to a miller that keeps a mill, thou haſt ſtolen 
2 pecks of meal, an action lies; for though the corn was delivered 
to him to grind, yet if he ſteals the meal this is felony, being 
taken "Wn the retidue. Hill. 8 Car. B. R. between LaxGLty 
AND BRansmaw, adjudged in a writ of error upon a judgment in 
Canterbury court, and the firit judgment affirmed. 

(17. If one ſays to another, rhou art a thief, and did/? break open 
my che, and Heul my deeds, an action lies; for this is felony to 
break a cheſt and ftcal deeds. Trin. 16 Car. B. R. between 
BLUMLY AND Ross, per curiam adjudged, this being moved in ar- 


reſt of judgment. 
See (I. d pl. [18. If one iays of another, he did 1 burn my barn, and nene. but 


2. 5 C:— Fe, no action lies; for it thall be taken in mitiori ſenſu, that i: 


Tei 21. 
Mich. 4 Mas not a barn with corn, nor near to any manſion -houſc . 


& 45 Eiiz. 4, 20. Banhau's caſe adjudged.) 

B. R. Par- 

ham v. Nethcrſal, S. C. adiudged quod gneren: ui cap'at, &c. by Ga «dy and Veherton only in court 
Noc. S. C. and act ** iz. and be dub ug *'2 ſet fire , barns about Mi-oai mas, ben 
teey are fu. of ccrn; but Tavs; that err it was objected that it was not ſurmiſei that there were 
barns burnt about Michielmas, not ibeun that they were near any duelling houſe, yet adjudged fo: 


te plaintiff, >. C. cites Gudb, 257, in pl. 413. S. C. cited Bulit. 112. 


ain. io. ot 1: one man ſavs of another, Fe bath burnt my barn, and 


2. 8. C.— 
a f my lord had done Lim juſtice, xe ſpeuld have been hanged fer it, no 


Cro.E. 83 


pl. 4. Lore: action lies. Trin. 43 Elie. B. K. between LEVETIT arp Haw- 


r. Hax . - 
thorn, 8. C. THORN, per n | | 
and; judges held the words not actonable, but Fenner + contra, becauſe the wittul burning of any 


Barn i I* 2 6915 ”uU$ 5 ac 2 ind 2 eat des Lt adjornatur. 


1 oy 20. It one ſavs of A. he was a pie łpoctet, and had picked my 
in . To 

pA N Packet, and tec 125. ＋7 money cuf o my pocket, no action hes for 
tres caſe, theſe words, becauſe it may be done as a treſpaſs, or in jeſt, and 


16 ge not feloniouſly, Mich. 15 Car. B. R. between HAsEL axp Au- 
Latonab MAN adjudged, in arreſt of judgment, per curiam, intratur Trin. 


tec aue be 15 Car.] 

d. 1 not 1ay 

he tad foirn 125, but that if be had ſald nothing but bÞ lar picked my pock: , the action would have 
been manteinablz. en Hatt picked My pocket, is not actionable, wnlcls it be laid feloricr firs 
or I wil; lang ii; for as Wilde |. ſaid, it 15 common lay ing, that the 33 have picked 1 
pocket. Freem. E p. 277, el. 310. (bis) Pa ul. 167 6. Anon. D.“: wife (innuendo the 
plaintiff's wie) 7. c 51. 6d. ou! of IH. : 20 feet, ard ber baſtard | innuendo the plaintiff } 
tons con/cnti ing £0 be ame. ſudgmen: for the plaintiff, and held that the words thall be taken in ＋ per- 
yor) ſentu, and ate "+ nderous both te die Bo 2719 tho te the haton, in charging nm to bc confent 2 
ag. Yelv. 136, Mich. 6 Ie. B. 8. Droman' v. Wettove 1. ben art 4 pick- ochet rogury 
and E pike (ty maſter's f. et aud, box; arg I auili prog it. It was objected that the words 
were too genera. 2% LRCOTIAING Judgment wes 4352ttt2 01h} the paint thould move. Sty. 127. Trin. 


24 Car. B. R. Stent': caſes 


tl 524 } 
See (C. 2) C21, If an infant brings his action by gu ardian, and declares 


* RT tltut the deiendant ſaid to him, J charge y2u cbt felony, though 


pl. 11-8. C. it may be the infant was of ſuch an age that he could not com- 


1 hy mit fe lony, yet becauſe this is collateral, it ſhall not be intended 
kad 11 without 


actions [for Words.] 


without ſhewing of the other ſide. Mich. 5 Jac. B. R. between 


*Basy AND CHILD adjudged. Hill. 2 Car. between Woop AND 
MERRICK in B. R. it was adjudged in arreſt of judgment, that 
no action lies for the ſaid words, being ſpoke to a man of full 
age, becauſe it is not any affirmative that he was a felon ; for he 
might be charged upon a ſuſpicion. Hob. Reports, caſe 381. be- 
tween + PoLLARD AND Masod accordingly, where the words 
were, I charge him with felony, for taking inoncy out of the pocket 


9 J. K 


cotdingly. 


504 
17 Jac, Po- 
land v. Ma- 
fon, 8. C. 
adjudged not 
actlonable. 
Hob. 
326. pl. 397. 
— 
Fol. 74. 
— 
. E. ad- 
Judged ac- 


Hutt. 38. Maſon v. Thompſon, S. C. adjudged per cur. præter Warburton qui 


} 2ſitavit. ——=Brownl. 18. Cowland v. Maſon, S. C. fays the court was divided. — —2 Ld. Raym. 
F.-p. 9 9. cites S. C. and Holt Ch. J. ani the court denicd it to be law; for the taking out oi a 


n. ang pocket muſt be intended a felonicus takings 


C22. If A. fays of B. Ve did violently fet upon me in the king's 
Lighwway, and tock away my purſe with 4s. in it from me, and after 
he had my purſe, did threaten to cut me off in the middic, and I avas 
glad to fly for my life, though he docs not.fay that he robhed 
tum, or that he did this feloniouſly, yet this is tantamount, and 
in common underſtanding is but a deicription of a robbery. Mich. 
8 Car. B. R. between * LAwRENCE AND WooDwWARD adjudged, 
this being moved in arreſt of judgment. But in this cafe juitice 
Croke cited two cafes, 10 Car. B. R. between + HOLLAND AND 
5G TONER, thou art a lr folly ; thou did? ſet upon me in the highs 
way, and togkeft away my prirſe. Adjudged in B. R. that the ac- 
tion lies for theſe words; but it was aſter reverſed upon a writ of 
error in the exchequer chamber, becauſe it might be that he took 
it in jett, or as a treſpaſſer. But 10 Jac. B. R. between 4 LE- 
vs TON AND CawpRx, thou art a lewd fellow ; thou did/? ſet upon 

me in the highway, and tookeſt axvay my purſe ; and if thor: awilt go 

with me before a juſtice of peace, I will charge thee with felony. 
And adjudged in B. R. that action lies for theſe words; and 
this was athrmed in a writ of error, becauſe the laſt words ſhew 
his intention to have been to charge him with robbery.] 


pl. 8. S. C. ſays it was adj udged per tot. cur. 


Cro. C. 
277. pl. 16. 
. 
judged ace 
tionable by 
3 J. becauſe 
the words | 
( violently 
talking trom 
him his 
purie, and 
threatening 
to kill nim, 
and that he 
was in tear 
of his life) 

is a deſcrip- 
tion that he 
took it felo- 
niauſiy, and 
dy robbery; 
but Crooke 
doubted, be- 
cauſe it is 
not a direct 
charge of 
ſuch taking. 
—]o. 302. 


+ Cro. J. 315. pl. 18. S. C. Mich. 10 Jac. in the exchequer chamber, adjudged not action- 


able; and ſo reverſed a judgment to the contrary given in B. R. Bulft. 112. 
land, S. C. Paſch. 9 Jac. B. R. adjudged actionable. S. C. cited Cro. C. 277. 


5 toxe v. Hol- 


Cro. J. 312. pl. 13. Lewis v. Cawardly, S. C. adjudged actionable in B. R. and affirmed in 


the exchequer chamber. 
He bath braten me, and taken away my fpurſ: and 201. in monty. 


The court {abfente Anderſon) 


held the words not actionable; for it may be intended that he took it as a treſpaſſer; for he charges 
him not with felony. Cro. E. 351. pl. 9. Mich. 36 & 37 Eliz. B. R. Lyne v. Backhoule. 

I met A. B. C. and D. upon Whitchill at Cleſbum tonon's-end, in the evering, as 1 (the defendant). 
Was going heme, and there they bid me deliver my purſe; and I being afraid, put my hand into my pocket, 


and took out 25. bd. and gude it over my ſhoulder to one of then, I knewo nit Which. 


Adjudged by all, 


præter Yelverton, that action lies; for every circumſtance imports flauder, without any ſtrained con- 


ſtruction or implication. Yclv. 145. Mich. 6 Jac. B. R. Gold v. Robins. 


Ile would have rel led me, and robbed me of my dagger, ard tech it from me, is actionable, per tot. 


cur. and judgment for the plaintiff. 2 Bulſt. 227. Paſch. 12 Jac. Gilpin v. Shine. 


23. Then waft the cauſe that J. S. did hang himſelf, and that R. 
N. did cut his gaun throat, and thou beginneft with no man but thou 
wideſt him, not actionable; for it miglit be that they had each 
donc {ome cllence, and that the plaintifi had got them puniſhed 

7 for 


[ 505 ] 
M. vas the © 
2 1 
cauſe e the 
death D. 
child, and I 
Will eur it 

£24 bee. 
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Per Wi- for it according to law, and that what they did was for grief, 
a kgs J. and fo not unlaw ful i in the plaintiff, Dal. 89. pl. 5. 15 Eliz. B. 


the diſcourſe 

tht been R. Anon. 

that che 5 
party de ad had been poiſoned, murdered, or come to ſome other untimely death by violence, and then 
the 2-fendant had uſed ſuch words, it had deen actionable ; but otherwiſe they are too conceal; and ſo 
the hol court agreed clear'y that they are not actionable, and gave judgment againſt the plaintiff, 
2 Bult. 10, 11. Mich. 10 fac. Miller v. Buctden. 

So where the words were, thy bujhard was the acath of J. P. and had it net been for thee ard thy 
aud, be bad ben ale until this doy ; Glyn Ch. . ſaid he mi gh be the eccaſton and nt the cauſe, as 
by ſending J. P. a journey, &c. or dy ouſting him of his eſtate, by which he occal.onally languithed, 
c. 2 Sid. 71. Paſch. 16 50. B. R. Skelton v. Earth. 


Cro. E. 83. 24. Fe 15 a monntaine er of t/ ieder. Godb. er in pl. 100. Clench 


3 Cites J. cited it as adjudged actionable in Ld. Shandois's caſe. 


judged accordingly, in cafe of Lea v. Penniſton. 5. C. and 5. J. cited accordingly, Roll. Rep. 
427. in pl. 28. 5. C. cited by Tanneld Ch. B. az adjudged accordingly, Cro. J. 268. in 


pl. JO» 


Cro. E. ez. a5. He hath aided pirates contrary to the lanvs of the realm, and 


4 1 3 again 15 a preclamation in that behalf. Clench J. thought the words 


B. R. Mor- here as forcible as if he had ſaid center. Adjornatur, to ſearch 
gan v. Kiſte, for precedents, Godb. 89. pl. 100. Mich. 28 & 29 Eliz. 


wems to be 
S. C. but Anon. 


there the words are, te maintained, wiftuallcd, and belped to det po certain pirates, ne to the laws 
of the realm, and the proclamation made. Adjudged for the pla ntitl ; for it being ſaid he maintained 
them againſt the law and proclamations, it ſhall be intended in the worſt ſenſe. Roll. Rep. 427. in 
Pt. 20. S. C. cited as adjudged actionable, for iaying, thou ar: a maintainer of pirates. . C. 
cired accordingly, by the name of SKite v. Morgan. 3 Bulit. 260. S. C. cited Cro- J. 629. 
in pl. 1. 

Thou didft harbour ard maintain rebels and traits, It was ovjetted, that it was not averred that 
the defendant (aid that the plaintiff knew them to be traitors ; but Periam J. took a difference be- 
tween the words (keep) and (maintain, that (maintain) implies 2 thing prohibited, and therefore not 
ſuFerable ; and theretore the action is maintainable. And he, 2nd Windham and Rhodes held the ac» 
tion well brought. { Anderſon abſente propter ægritudinem.) Goldſb. 48. pl. 7. Anon. 


26. Then hat fitten upin the pillory, but did not ſay in what 
manner; not actionable, Cro. E. 62. pl. 3. Mich. 29 & 30 Eliz. 

B. R. Anon. | | 
Le 101. pl. 7. Words, viz. en haſt procured falſe witneſſes to ſavear in 
e ſuch an action, adjudged actionable 3 for when it is ſaid he pro- 
were, ſub- cured witnegties, it is intended, in malum partem that he pro- 
err, precure, cured them to ſwear for him which would ſwear falſly. But if 
Rage tlie words had been, you browght in falſe witneſſes, action would 


fes in ſuch not lie for them. Cro. E. 93. pl. 1. Paſch. 30 Eliz. B. R. 


« ceurt ae Prowſe v. Carew. 
. eſiminſfler, 
Kc. It was found that 2 procured and brought in, but was acquitted of the 3 No judgment 


appears, 
28. Thou 706 fought the blood of thy huſband, and 2 05 his death ; 


pr if thou hagjt been an honeſt woman he had been alive yet, and avers 
in facto her huſband was killed. It was ruled that the action lies; 
for the words ſhall be taken to be ſpoken in malam partem, and 
adjudged for the plaintiff, Cro. E. 239. pl. 8. Trin. 33 Eliz. B. 
R. Gaſtrell v. Townſend. 

29. My Ld. ts dent of the North fhewed Mr. Stapleton's hand 
et te a bevks whereby he had conſented to the late rebels of the my” 
I3 | ul 
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But by the means of Mr. bairfoax, my Ld. Preſident awas perſuaded, 
and the matter ſuppreſſed. Adjudged that the words are action— 
able; for it cannot be his hand unleſs wrote by himſelf, but an- 
other may write his name; and when he ſaid he conſented to 
the rebels, and ſhewed not any certain perſon, this cannot be 
otherwiſe intended but that he contented to all the rebels in their 
rebellion 3 but if he had ſaid that he conſented to A. * and B. which 
were rebels, this perhaps may be intended that he conſented to 
them in ſome other matter. Cro. E. 251.'pl. 17. Mich. 33 & 
34 Eliz. C. B. Stapleton v. Frier. 

30. Thou getteſt thy living by ſwearing and forſwearing ; not ac- 
tionable; for he might have the tines of ſuch as commit per- 
jury z cited per cur. Cro. E. 888. in pl. 1. as Dr. Stanhope's 
caſe. 


4 Rep. 15. 
1 1 

wo D. Dis +. 

Stanhope Vo 

Blith, Do Co 

Patch. 27 


Fliz. B. R, 


but this reaſon does not appear there, 


31. Thou didit rob Carpenters hall, and geceive the company of 
201. being ſpoke of one of the company who had been malter of 
the company, and as ſuch had the goods and money of the com- 
pany delivered to him, but it 2% being affirmed that he was maſter 
at the time when he robbed the hall, it thall be intended that he 
was not; and therefore the words do not amount to a breach of 
truſt only, but are actionable. Cro. E. 787. pl. 28. Mich, 42 & 
43 Eliz. C. B. Thaxbie v. Smith. 

2. Thou art à cut-purſe, is not actionable; per cur. Godb. 
181. Mich. 9 Jac. C. B. in pl. 257. Obiter. 

33. She hath marricd the bujband , anther woman. It was 

moved in arreſt of judgment, that the plaintifi's <vife might be 
be dead or beyond ſea for 7 years, and then the caſe is out of the 
ſtatute of 1 Jac. cap. 11, and though it be alleged that he had no 
ether wife, yet the words muſt be taken as they were ſpoken be- 
fore the auditors. And perhaps the meaning might be, that the 
plaintiff was contracted to, and ſo in conſcience was the huſband 
of another woman, And judgment was given againſt the plain- 
tif, Allen 37. Hill. 23 Car. B. R. Eels v. Smith. 
34. Thou art a cheating knave, and haſt ſtolen taus bonds from me 
- (innuendo two bonds for payment of money from the defendant. } Per 
cur. the words are not actionable. Sid. 35. pl. 3. Paſch. 13 
Car 2. C. B. Lizard v. Clare. 

35. She (innuendo the plaintiff) had a child, and either ſhe or 
ſomebody elſe made it awway, Bridgman Ch. J. held, that (making it 
away) muſt be underſtood of killing it, and ſo actionable 3 but 
the 3 other J. e contra, that it {hall be taken in mitiori ſenſu, 
And thereupon Bridgman confented that judgment be arreſted. 
Cart. 55. Hill. 17 & 18 Car. 2. C. B. Faulkner v. Cowper. 

36. He hath broke 3 or 4 of his father's ribs, of which be /hertly 
after died ; and I will complain to a juſtice of peace of him be may be 
hanged for the murder, although it qvas done 20 years ſince. Ad- 
judyed for the plaintiſt; for taking all the words together, they 
muſt neceſſarily intend a murderous Killing. Vent, 117. Paſch. 


23 Car, 2. Phillips v. Kingſton. 
_ 7 37. He 
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import him a baſtard. 


3 Saz. 326. 
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37. He is as very a regue as ever went by the highway ; he tilled 
a man en board a Hip, and if he had not bought it «ff with a piece of 
money, he had ſuffered for it. Scroggs Ch. J. ſaid, they could not 
imagine this any other than an unlawful killing, when it is ſaid 
(he would have ſuffered for it.) And per cur. the words are ac- 
rionable, and judgment for the plaintiff. 2 Show. 77. pl. 61. 


Trin. 31 Car. 2. B. R. Bonfield v. Linton. 


38. You are nm Harris, aud have none of the bload of the Harris. 
in 9%, Plaintiff alleged that the words were ſpoke intentionally to 
diſiuberit him. Not actionable; for the words might be meant 
as to courage, humour, or good nature, and do not of themlelves 
And judgment was ſtayed. 2 Show. 95. 
pl. 92. Paſch. 32 Car. 2, B. R. Harris v. Roberts. 


39. He broke my houſe like a thief. Not actionable. 2 Vent. 


Pl. 6. Anon. 172. Paſch. 2 W. & M. in C. B. Anon. 0 

( 597] 

5. O & 5.b. 40. George Bitten (the plaintiff) is b man who Killed my fi, 
1 band; her firit huſband being dead. The court was of opinion 
fendant fur- that theſe words were aCtionable ; tor ſhe by whom they were 
ther laid, fpoken, averred the death of her huſband. And as to the caſes 


Ja- tell yu 


cited to prove theſe words are not actionable, diſtinguenda ſunt 


Www it Tat 

ebur lie my tempora; for in thoſe days people were very litigious, and there- 
425 * fore the judges diſcouraged actions for flanderous words; but 
Haig. The now too much liberty is taken to abuſe people with their tongues ; 
court bed and therefore they ſhould be reſtrained by juſtice. So that now 
. any words maliciouſly ſpoken ſhall be taken in malam partem ; for 
are tobe the uſe of words is to expreſs the mind, and ſhould always be in- 
taken in the tended as they are underitood by indifferent perſons. So judgment 
A. be was given for the plaintiff. 8 Mod, 24. Hill. 7 Geo. 1721. But- 
EK ling ma- TON u. Heyward & ux'. 

liti ſe & vo- 


luata-ie, and not by accident. 


And there is no room to ſuppoſe the party alive after the verdict. The 


bas been exploded many years; 50 or 60 years. 


quettion is now only, what is underſtood by the hearers? I he notion of taking words in mitiori ſenſu 
Ch. J. Holt's rule was what was underitood by by - 


ſtandete; he would ſay that the caſes were one way, and another; but wherever words were ſpoken, 
ten ing to the aiſpaiagement of a perſon, he ſhould be always of an opinion that the action would lie. 
Wine ever the apptehenſion of the hearers, and the meaning of the ſpeaker was ſcandalous, the words 
ſaiil be raken in the worſt ſenſe. If this was intended here of an innocent killing, the defendant 
mig : have juttified it in a plea; ang unleſs it doth appear upon record, that the perſon was not dead, 
bur ahve, the words are actionable. MS. Rep. EO | 
41. In an action upon the caſe for ſcandalous words, the de- 
cluration ſet forth, that in a diſcourſe between the plaintiff and 
the defendant, the defendant ſaid to the plaintiff, you (meanin 
the plaintiff) did ſhut up my iter (meaning Anne the late wife of 
the plaintiff, and ſiſter of the defendant, then lately deceaſed) and 
murdered her ; and ] will prove it, There was judgment for the 
plaintiff below, and upon a writ of error it was inſiſted, that the 
word (murder) does not neceſſarily import the taking away an- 
. other's life fęloniouſly, or with a malicious intent, which is ne- 
ceſſary, in order to conſtitute an offence ; and therefore (mur- 
dravit) without the words (malitia ſua præcogit') will not be ſuffi- 
cient in an indictment. But the court held that the word (murder) 
in its common ſigniſication imports a felonious killing, unleſs ex. 
| plained 


Actions [for Words. ] _ 


plained by ſomething ſubſequent, which the party might have 
taken advantage of here by a ſpecial juſtification, or by evidence, 
like the cafe in Cro. C. 510, where the court ſaid, that to call one 
a murderer is actionable, and ſhall not be intended that he was a 
[murderer of hares} unleſs ſuch foreign intendment be diicuvered 
or thewn in pleading. And the judgment was aſhrmed. 2 Stra. 
1130. Paſch. 13 Geo. 2, B. R. Rivers v. Light, | 


(A. b) For Words. In what Caſes it lies for the 
Words for a collateral Reſpect. In what Caſes, 
where the Hords are not underſtood. 


ſi. FF a man ſpeaks ſcandalous words of another, in a language Oro. E. 496. 
that he auditors do not under/iand, no action lies for them, #1-15- Jones 


v. Davers, 


becauſe they cannot be any diſcredit to him when they are not & e. oY 


underſtood, Trin. 39 Eliz. B. R. between Joxes and DawKes judged a- 
gainſt the 


agreed and adjudged. ) — 
See Mo. 182. pl. 325. Trin. 26 Eliz. Anon. — (H. b) pl. 14. S. C. but S. P. does not ap- 
pear.— S. C. cited Cro. E. 865. in pl. 45. | 
508 ] 

[2. As if a man ſpeaks in Latin certain ſcandalous words of Cro-E. 496, 
me, in the preſence of men that do not underſtand Latin, no ac- * y _ 28 
tion upon the caſe lies, becauſe it is no diſcredit to me. Trin. en the 
39 Eliz. B. R. between Joxtes and DawKkes _ and ad- 2 ee 
judged, though it was averred that the auditors underſtood linguzm 3 3 


Romanam, tor this might be Italian, which is now the Roman lan- bur S. P. 
does not 


Uage. . 
Suag 7 | | appear. 
S. C. cited Arg. 2 Show. 435 in pl. 399. 


[3. So if one man in Welſb calls another 7hief, in the preſence Hob. 268. at 
the end ot 


of ſuch who do not underſtand what is intended thereby l. 353. ſays, 

in ſcaccario adjudged, cites Trin. 39 Eliz. B. R. Hob. Rep. that fan- 

caſe 351.] Gus. , 
words in 


Welch bear no action, except you affirm that they were ſpoken in the hearing of ſuch as underitond 
the Welch tongue; for the flander and damage conſiſt in the apprehenton of the heaters.——Cro. E, 
496. pl. 16. Mich. 38 & 39 Eliz. B. R. cites S. P. to have been adjudged accordingly. And of 


Tat opinion was the whole court. | | 


4. Plaintiff declared, that the defendant ſpake ſuch words in 
W:lhh, and that in Eugliſb they ſignified, thou haſt murdered thy 
wife ; but did not aver that the words were ſpoken before H- 
men, or ſuch as underitood the Yelfb tongue, but only in præſentia 
& auditu quamplurimorum ſubdirorum dominæ regiuz. The 
action was brought in the county of Monmouth, which was once 
parcel. of Wales, but is now an Engli/h county, All the uftrces 
and barons held, that for this cauſe the judgment was erroneous for 
it ſhall not be intended that any there underſtood the ſaid 797:gue ; 
and then it was not any ſlander. Cro. E. 865. pl. 45. Mich. 43 


& 44 Eliz. in the exchequer, Price v. Jenkins. 
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(B. b) In what Caſes it lies. W here the 7/77 ds are 


repuguant. 


See ff. a) [. FF a feme covert ſays to another, thou haſt ftoten my goods, 
= 2 whereupon he to whom they are ſpoken aſks of her what 
tiere. goods, aud the teime 23) {vn CIS MY 7 b . „, al 2d 1 111 the declaration 
4%; the plaintiff avers innuendo the plow-ſtuff of the baron of the 
ED fen! , m0 action le 83 tor the feme covert cannot lave goods. 


pech. 11 Taco Do Kc] 


; adjudged te words afti-nable, {though the evife corld have ns turkics ) becauſe ſhe had 


ies him with fte-| 2 of hem. Cio. E. 279. pl. 7. Faſch. 24 Elis. B. a Seer ip caſe. 
oy 1 Lei b. _ *>* * 4-7 TITTY  ohem. mini ty id 8 \ ID 1 - 2 2 4 5 T1 7 4 

— 4 > * CW 5 4 110. LD 113% Cf WF þ $55 444945 2 ie, 4 4 9 „„ 4 6 age, an Q 

f r tre l ficl.m my fagoets, Viz. 5 faggots of the detendant's and his wife. It was 

Ia dit was impattible; for a eme covert hath not goods that can be ſtolen. ee actionable: and 

{car 62/045, ard ſhall be confirued according to common internd:nerts, that ſhe charged her with the 

: * * — 22 . ” . = - 4 . . 

Keating of her huſband's faggocts, which is felony, and whole the goods were is not material. Cro. J. 

og pi. 24. Mich. 15 Jac. B. R. Stamp v. White, — Palm. 358. Strong v. White, S. C. ad- 

yucged tor the paint ft. | | 

So, thou art a. thief, fer flaling my corn tut of ry barn, actionable. Sty. 135. Mich. 24 Car. 
B. R. 155 Y a Dun, ? 

F. F te wy fleet ff my chamber, being ſpoke by a fe chert, was held actionable; for in com- 
mon tpeech it is well known that the wife accout:tz the tutband's goods as her goods. Adjudged in 
B. R. and atiimed in the exchequer- chamber. Cro. C. 52. pl. 10. Mich, 2 Car. C. B. Powell 
1 UI. Kere. : F 

See F. c. pl. 4. where after a verd:@ it was intended that they were her. goods dum ſola, and ſtolen 
then | - 

- 8 — 

1390 
* ; r — 22 . 
LC Lite dne . to another, thou F PA 1 57. 'rd-red 7. 8. no action 


Ui: —_ 824 lies, 11 ir be Averre 4 that . Is 15 ye in full life. HK. 11 Jac. B. 


that the ge- 
- . 1 - 7 * ® - * 5 
1 e had R. 1 S CASE, adjudged. }] 
— 

E Wife, 20 
ds ill uüving, and that deſendant ſaid of him, teu haſt killed my zviſe, ac judged N actionable; but 
tad ihe been dead 5 Had beer ot herwiſe. 4 Rep 15. . pl. 9. Hill. 39 Elis. C. B. Snag v. Ws: 

S. C. cited Poph. 1 Arg. —— Lit. Rep. 310. Mich. 5 Car. C. B. the S. P. accord- 
ingly per cur. = 31 ig 167. S. C. cited by Coke Ch. 1.——8. C. cited Arg. Win. 39. 


8 » a1 A ” 28 * 0 
. Lo Cites Lalgs Mar. 189. 224 pl. 187. 


S. P. per cur. Jo. 141. at the end of 


F 
Roll. Pep. If one man ſays to another, hou Haft flalen me (innuendo 
422 da nt J in Hu- idred of Vale, no action lies, becauic the innuendo 


n 2d fendant, as it muſt be taken by the words. Hall. 13 Jac. B. R. 
1041s between WHITE AND BROUGH, adjudged. ] 
I. I id it is uncertain how it ſÞ21] be taken; and theret ore, for the disfavour of ſuch actions, the ac- 


, „ wad adind oo I. + 
Len $3%- Bor 3 and 20,8 accordingly ag 4 inſt * 427 — p! Al ntitr. 


.S 
Natur; and has made the words repugnant; for he could nat ſteal the de- 
* 
I 


— — 4. If a man in an action upon the caſe, declares that che de- 

Fel. 75- fendant ſaid of him, he ir, baſe gentleman, and had 3 or 4 children 
eee A. S. tis niaid ſervant, (innuendo quandam A. D. at tlie ſpeak- 
n ing of the words the wife of D.) and after Killed {hem or cauſed 
Hale, S. C. ther: to be kill:4, ubt revera he never was guilty of any incont 1— 
ein dcr nency wich the ſaid A. S. nor any other, nor of any ſuch felony 
or murder, After a verdict for the plaintiff, it was moved in 
p. 7. Key- arreſt © f 5; 110 high that inaſmuch as he had avcrred that he never 


. Was guilty of any 1: contincncy with A, S. this is all one as if he 
let, 8. Co had 


Aftions [ſor Words.] 


had averred that he never had any child by A. 8. and that if he 
had ſo averred no action would lie; for then it would appear to 
the court that there was no ſuch in rerum natura, as is ſuppoſed 
to have been killed; as if one man ſays to another that he killed 
J. S. and avers that there never was any ſuch as J. S. no action 
lies. But it was adjudged for the plaintiff, becauſe the averment 
is not ſpecial that he had not any child by A. S. but generally 
that he was not incontinent with her, Mich. 2 Car. regis, be- 
tween REMER AND HALLET, adjudged, this being moved in arreſt 


of judgment. ] 


and agreed by 3 Juitices that the words are actionable.——8. 0. cited Arg. as to the words 
J. and ſaid that the words were held 
. But Holt Ch. J. faid the w.res were ac- 


tionabie. Cart. 55. S. C. cited Comb. 232. by Eyre 
actionable only by reaſon of the preface (baſe gent e 
tionable, and that without ſuch introduction of calling him baſe gentleman, 


5. He (innuendo the plaintiff) and one Allen are perjured knaves. 
It was moved that (he) cannot be referred to 2 perſons, neither 
can (perjured knaves) be referred to one perſon ; but the court 
held it well enough, though it be falſe Engliſh ; for the ſenſe ap- 
pears. And adjudged for the plaintiff, Cro. ]. 100. pl. 33. Mich. 
3 Jac. B. R. Turner v. Darcie. 

6. T. Tow art a knave, aud ho ft forged my hu hand s will againſt his 
mind, Win. 39. Arg. cites 1t as ruled that no action lies. 10 
Jac. Mallard v. Wiſe. | 


One ſaid of Fenner J. thou hait forged my father's will, 
the opinion was, that it will ſcarce bear an action. 


. To ſay of a wwid;zo that boy children (innuendo her children = _— a} 
which ſhe had by her former hub. wt are baſtards by one F. is ac- . 


tionable, ſhe alleging a communication and lois of marriage; for 
though in truth they cannot be “* baſtards in law, yet in Teputa- 
tion they may be ſo. Judgment for the olaintiff Cro. C. 32% 
pl. 4s Mich. 9 Car. B. R. Brian v. Cockman. 
8, M. flolea ſbe 7 of his, (innuendo of the defendant's) and that 
it was nt the fir he ſtole by an hundred. It was moved in arreſt 
that (his) muſt refer to M. which is proximus antecedens, and fo 
the words are repugnant z for one cannot ſteal his own ſheep. But 
the court held the words actionable as laid in the UCClaration, 8 


Mod. 30. Hill. 7 Geo. 1721. Muck's caſe. 


(C. b) In what Caſes it lies. In reſpea of the 
Uncertainty of the. Perſon of aun they were 


ſfpoben. 


JFa a man ſays to the ſervant of J. S. I am a true ſubject, and 

thou ferve/t no true ſubject, J. 8. may have an action. 

> between SIR WILLIAM WALGRAVE AND AGAR, ad- 
judged.] 


[2. i 


589 
held accord- 
ingly. 
Lat. 159. 
Key mer v. 
— or -_ 
Halley, S. C. 
but that is 
only upon 
dhe words 
whether 
actionable 
or not, and 
not upon the 
pleadings ; 
being ac- 


Ibid. 40. 
Hobart Ch. 
J. ſaid he 


agreed this 


caſe, be- 


cauſe the words are repugnant and contrary ; for if it be forged it is not her huſband's will. 
Palm. 441. Jones J. cited it, and Gi 
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See (V. a) [z. If one ſays to another, that he ſaid there is no prince 71 
P.. 30-5 C. Eugland, an action lies, though there are ſeveral princes in Eng- 


and the = . 
rote there. land, as earls, marquiſſes and dukes ; for when a diſcourſe is of 


K. =) pl. a prince ſimply, this mtends the king's eldeſt fon. My Reports, 
LE CE: 1 2 = & of [TIES 4 x 

a . F. 14 Jac. between LEWESs AND WALTER, adjudged. ] 

does not appear. 


Sce (H. d) C3. If one man ſays of another, my * [7hy] maſter, Mi. Browne, 


Pl 1 hath robbed me of all my goods, an action lies for Browne his maſter; 
443. pl. 20. for his perſon is apparently deſcribed by his ſurname, and by the 


wag e name of maſter, which 1s a relative. Mich. 15 Jac. B. R. be- 
adjudged for tween BROWNE AND Loap, adjudged, this being moved in arreſt 
the plan- of judgment.) 

tiff; for it | 

Mall not be intended that he had more maſters of that name. 

In caſe for words, the plaintiff alleged that rhe defendant adtunc & ibidem colloquium babent with a 
fereant of the plaintiff, ſaid yew are a great rogue and raſcal, as great a rogue as your maſter, Sc. In 
was held that fuch allegation was ſufficient; for the (adtunc] refers to the whole clauſe, and imports 
that he was then ſervant when the diſcourſe was between them; and judgment for the plaintiff. Co- 
myns's Rep. 2067. pl. 147. Mich. 4 Geo. 1. C. B. Upton v. Pinfold. 


2 8. and [. If A. favs to B. one F us tevo ir ferjured, and B. ſays to A. 
en it il nat I, and A. ſays again, I am ſure it ic not J, B. thall have an 


ſgorn in | 
evidence action for theſe words; for the ſubſequent words ſhew apparently 


Sind B. that he intended him. Dubitatur Paſch. 42 Eliz. B. R. between 


4 he ſaid 
one of you is COE AND CHAMBERS. ] 
prjurcd. R. brought an action for theſe words, and alleged that the defendant ſpoke thoſe words, 
{innuendo cf the plaintiff.) Cited Cro. E. 497. in pl. 16. per Popham, to be adjudged in Sir Ich 
Bourn's caſe. 


See (Z. ) [Fg. If there be a bill exhibited in the exchequer-chamber 


hey _ againſt 6 [16} for a conſpiracy, and upon communication thereof 
cee not J. S. ſaid, theſe defendants are thije that helped to murder M, N. 


clezrly 2p- [+ meaning one W. N. who was murdered by one T. O. who was 
em vw hanged for it.] Every one of theſe 6 [16] defendants may have 


See (H. b ; 5 . 
5 7. 53 an action t upon the caſe, as well as if they had been ſpecially 


pl — named, Hob. Reports, between Foxcrorr axb Lacy, ad- 
Trin. 11 judged. ] | 
Jac. adjudged and affirmed in error. Jenk. 297. pl. 52. S. C. accordingly.——8. C. cited 
Godb. 391. in pl. 477. as adjudged that the action would not lie for 2 reaſons ; nrſt, becauſe (thete) 
Wa: uncertain in the perſon. 2&diy, It was uncertain in the thing; tur it might be that they had au- 
taority to do it. ; 

A. B. and C. were ſubfcribing witneſſes to a will, and they proved the fame in the prerogative court. 
In diſcourſe of the ſaid will the detendant ſaid, rbey (innuendo A. the plaintiff, and B. and C.) -- 
ſeme of them forged the zuill, and they are perjured, ard I'll prove tbem ſo. Per cur. the firtt words ae 
only introduftive to the 2d, and the 2d contain a poſitive charge of perjury againtt them all; and gave 
j-<gment for the plaintiff, 2 Barnard. Rep. in B. R. Pafch. 6 Geo, 2. Hughes v. Winter. 


i{ 511] 
$o where 6. If one ſays to J. S. thy fon hath robbed me, and the ſon brings 


the words ; 8 
%, an action, he muſt aver that J. S. had no more ſons, or otherwiſe 


were, te A # : : 
fen tab He cannot maintain the action. But if one ſays to a ſon, thy fa- 


murdered my ther, or to a wife, thy huſband hath robbed me, the action lies for 
cid, and | 
in den the father or huſband without ſuch averment; for there cannot 


brought by be more fathers or huſbands. Cro. J. 444. Mich. 15 Jac. B. R. 
the thn it 2 i | 

kg agreed per cur. in pl. 21. | | 
either innuendo the plaintiff, nor an averment that the defendant ſpoke the words of the plains 


titty 
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BF, would ſerve; for it is but a general ailegativn of words which import no ſlander, without averring 


that the plaintiff was the only ſon of bis father. But in the caſes above of thy father, &c. thy Eat 
band, or thy maſter, it had bdeca good; Whereſore, abſente Lea Ch. J. judgment was given tor the 
defendant. Cro. J. 635. pl. 3. Paſch. 20 jac. B. R. Harvey v. Chamberlain. Palm. 2.53. 
5. C. accordingly ; but fays if it had deen, Ly ſon William, it had been certain enough. - 


7. A. and B. diſcourſing of J. Symms and W. Symms, A. ſaid, 
the Symms's make half-crown pieces, and J. Symms did carry a cloab- 
tag full of clippings. In an action for theſe words it was objected 
that he did not tay, %, Sy mms's, but the Symm#'s ; and that a 
cloak-bag of clippings was uncertain ; for it might be clippings 
of wool, &c. or clippings of ſilver from the goldſmith's, who in 
making plate make clippings; neither is any certain time ſhewn 
when the words were ſpoke ; and therefore adjudged that the ac- 
tion would not lie. Godb. 391. pl. 477. Paſch. 3 Car. B. R. 
Symms's caſe. | | 

8. An action was brought for ſaying, H. got a wvitneſs to for- 
ſwear himſelf in ſuch à cauſe. You or fe (innuendo the plaintiff) 
hired one B. to forſwwear himſelf. It was moved that the words are 
not actionable; for though the firſt branch, if alone, is certain 
enough, yet when he goes on, and ſays, you or the plaintiff hired 
one B. to forſwear himſelf, it becomes wholly uncertain to whom 
the words relate. It was allo moved that the action lay not, un- 
leſs B. had actually forſworn himſelf ; but per cur. the words, 
you or he, &c. do not render the former uncertain ; for they re- 
late not to the getting, & c. but to new matter, viz. who paid the 
money; beſides, if the words. were A. or D. did, &c. either A. 
or D. might bring an action, but then there muſt be an averment _ 
that nei:! er of them did it. It is not neceſſary to the maintain- 
ing of this action, that B. did, in fact, forſwear himſelf, the in- 
nuendoes here are not introductory of new matters of fact, 
but only explanatory of the foregoing words. Judgment pro 
quer. 10 Nod. 196. Hill. 12 Ann. B. R. Harriſon v. Thorn- 


borough. | 


(D. b) For what Words it lies, in reſpect of the —_—_—-—O 


Uncertainty of the Thing, Es 
| 12 
II. I one man ſays to another, thor H tau wiver, and I will 532 
| hang thee, or da the bej? I can ta hang thee, an action lies for 
theſe words, though it might be that he had 2 wives before the 
ſtatute which makes this felony, or otherwiſe it might be that 
one of might have 2 wives, and yet it is not felony 
within the ſtatute, as not knowing of the firſt wite's life; yet be- 
cauſe he ſaid he would hang him for it, and the words were 
ſpoken falfely and maliciouily, it ſhall be interpreted that he in- 
tended this to be felony within the ſtatute ; and the words alto- 
* import as much, and ſo ſound in ſlander. Mich. 10 Car. 
R. between WILLIAus anD TEDBURY adjudged per curiam, 
after a verdict for the plaintiff, becauſe the werds were ſpoken in 


enger. Intratur Hill. 9 Car, Rot. 1160. ] 
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Jo. 366. pi. | 


5. Dr. Sib- 
tho:rp's calc, 
SC. ad- 
Jude ed ac - 
cordiugly. 
— Cro.C. 
417. pl. ©. 
e. ad. 
yud; ed ac- 
cor di ipgly. 
75. 1 OC 2 
bed 62 
Surcb {in- 
Buendo the 
church of 
A.) and thu 
5 fo {en ibe 
Led . 7 from: 
tte courch 
Shs 
te church 
of A. afore- 
£2'3) Fenner 
and Wil- 
teams . 
tought the 
words not 
2 tionable; 
du: Pop- 


Actions [for Words.] 


2. In an action upon the caſe, if the plaintiff declares that he 
was a doctor of divinity, and pariſon of B. and there being a 
communication of the < plants the defendant ſaid theſe words of 
the plan wtr, he is gender in the church, and is rabbing the church, & 
adtunc & zwidem, 12 of the pl: anmtiif theſc other words, Dr. . 


togrpe (innuendo the Hu if } } hath robbed the church (innuendo the 
> off B. aforeſaid.) After a verdict for the plaintiff, upon not 
uilcy ple caded, the plaintiff ſhall have judgment, though it was 
jected that the word church had a double ſignification, ſcilicet, 
the church material, and the church catholic; and it is uſual for 
divines to fay, that men rob the church who do not pay their dues 
to the arith, or that keep appropriations in their hands; and it 
might be that he intends that he keeps ſome things, goods, or land 


that appertain to the church, Yet the action lies, for the words 


bd 
Fe 


8 2 


cannot bear any ſuch ſenſe, inaſmuch as he fays he is yonder in 


the church, by which it appears he intends the material church ; 

and the ſtatute of 23 H. 8. that takes away clergy from thoſe 
that rob churches, has the fame words as are here, without 
any deſcriptien hat church he intended. Mich. 11 Car. B. R. 
between Ds. OIBTHORPE AND RoBINSON adjudged per curiam, 
this being moved 1n arreit of judgment. Intratur Trin. 10 Car. 


Rot. 1 398. 


ham, Yeiverton, and Tanfield e contra for they are to be taken according to common 1 and 
ja the worſt ſenſe; and therefore robbing the churc! 1) muſt mean in a felonious manner, and the 

D ſheus he meart the material church; and the words (and thou haſt | App off the lead) 3 n 
further addition, and not a ſhewir g wherein the felony he intendes, conſiſted ; and therefore Tanftec!y 


1 4 there v 
Nandff. 


(V. a) pl. 
3. S C. 


5 
pl. 3. 8. C. 


2 B17. 216. 
S. C. and by 
Doderiage J. 
the words ate 
ton general; 
and the 
idle court 
agreed that - 


| they are not achonable. 


25 a difference, where he ſaid {tor thou haft) and (and thou haſt, &c.) and adjudged for th 
Cio. J. 153. N. 2. Las ch. 5 Jace B. R. 1 v. Morley. N 


C3. IF A. fays of B. I have had t B. new; I have found 
records which hc hath forged, and he ſhall dearly pay for it, I have 
catched the f- ger, an action lies for theſe words, though it does 
not appear that he intended a record; but it may be that he in- 
tended a copyhold record, or other thing which is not a true re— 
cord, but only a record in anwellation 4 ; for it ſhall be intended, ac- 
cording to the words, a true record, Mich. 13 Car. B. R. be- 
tween GaRBUT AND BELL adjudged per curiam, Us being moved 
m arreſt of judgment, ] 

LA. If A. favs theſe words, Hat perjured rogue and villain 
Petter, without more words precedent or ſubſequent, yet Jo. 
Potter ſnall have an action for theſe words, alleging a 3 
nication of him at the ſpeaking of the words. Hill. 11 Car. } 
between POTTER AND LoveparY adjudged, this being moved in 

arreſt. But a writ of error was brought.) | 

5. Mr. C. came into Cornwall with a blue rat, but nm he hath 
gotten much wealth by trading with firates, and by cozening by tat: 
of pilchards, and by extortion. Coke Ch. J. ſaid that the words 
(by trading with Pirates) are too general; for an honeſt man 

might trade with a pirate, not knowing TM to be one. Godb. 
252. pl. 349. Patch. 12 Jac, B. R. Crook v. Avcrin 


nd j-4gz Rr 4zainkk the plaint f. 


6 Theu 


61s 


dead. Mar. 109. pl. 187. Trin. 17 Car. C. B. Anon. 


Actions | for Words.) 913 


6. Thou art a ſacrileginus perſon, and committeſi ſacrilege every Jer. 255. 
day. It was objected that this ſhall not be intended of robbing 5,0 24- 


judged for 


churches, which is felony, but of detaining tithes, which by the tue deten- 


civil and canon law is ſacrilege; & adjornatur, But afterwards cant, haugh 


2 - 1 . 7 the words 
the court were of opinion for the defendant. Sid. 376. pl. 4. „e ad to 


Mich. 20 Car. 2. B. R. Gaudy v. Smith. be ſpoke 


| | : maliciouſiyg 
ard to cauſe him to be brought in queſticn for his life. 2 Keb. 4257. pl. 8. S. C. adjornatur. 
430. pl. 63. adjudged for the detendant. She qwas guilty ſacrilege, not ationable, Frcem. 


Rep. 67. pl. $0, Mich. 1672. C. B. Lady Stukely's caſe. 


(E. b.) For what Words it lies, Twilvout any Fol. 77. 


Averment. es econ 


87 1 one man ſays to another, Waterman and thi did}? bil] Cre. J. 453. 


thy maſter's cock (innuendo J. S. ſervant to F. D.) and thou RE 3 
avaſt never tried for it, and I qwill bring thee te trial jor thy life. the plaintiff. 
An action hes for theſe words, though there was not any diſ- —Bridgm. 
courſe before of any man that was killed, and without alleging — 1 
that he was his maſter, or that he had any cook that was killed, the plaintiff. 


becauſe it is a great ſlander to ſay that he killed his maſter's po 
dy 7 12 . . — 
cook, though he was et freewun who was his maſters eh ; for he 24 


by 


: ; 'ndjudged for 
intends thereby that he had killed a certain man, and it ſhall be the plaintiff 


intended that he had a maſter, and that his maſter had a cook, 7% are 


| p : : "gg | a murgerers 
and that he was killed, till it be found or ſthewn to the contrary 5, 4. 2:15 


by the defendant, maſmuch as hie by the words has ailirmed it. % M-. S. 
Paſch. 15 Jac. B. R. between CoopER AND OMITH adjudged. —_— e 
ut Houghton was againſt it, becauſc he thought that tlie in- B. R. n 
nuendo had made it ill, becauſe this is innuendo J. 5. the ſer- the plaintiff, 
vant of J. D. where the words were of a cook; and he has 1 
averred him to be his ſervant, which is another perſon; as if a giew that 
man ſaid that he killed J. S. and the plaintiff in the action favs any t S.'s 
innuendo J. N. this deſtroys the action. Note, that coo: and py eng 
ſervant may ſtand inſimul; and fo the court ald. any Wis. 
F NC 7 
any was ſlain, it was reverſed in the exchequer chamber. Cro. J. 321. pl. 10. Mich. Wo 3 


Parons v. Ball. 


An action was tgought for ſaying, tho hoft murdered A. thy late fermant, Exception was taken 


that the plaintitt did nct aver that the was dead; but cura Contra; tor i luc vere not dend, or if there 


were no ſuch, the ſcandal is the greater; and judgment for e piainuft, nil, 3 Keb. 624. Paſch, 
4% Car. 2. B. R. Green v. Warner. 


5141 
2. If a man fays to another, that e has killed the wife of 1 
J. S. or one of the ſens of F. S. or that * be has flole Bis horje, an 1 pls 3 
aCtion lies, without any averment that J. S. had any wife or ſon, tot. cur. the 
or that he had any horſe; for this [hall ve intended till the con- Words ar- 
trary is ſhewn. Paſch. 15 Jac. B. R. in COO?ER AND SMITH'S eee 
Cale, agreed per curiam.] averment 


that he was 


* S, P. per cur. obiter in 5. C. Biidganan 58. 
— gcc tbe gottes on pl. Is | 


ao 


Noy. 35. S. P. accordingly per eur. obiter. 


(3. If 


- 


1 * * . — wp oem #. L — a, » 4 22 — 
C . ²˙ U ö— » > > 6 05 Ae oo 
- 8 — — — * . — — — — — — . * . W * _ . 


* * 


c 


7 


de intended, unleſs it appears by the declaration that he is alive. Sid. £3. ut ſupra. 


pl. 3-5 
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See (Z. a) [z. If one fays to another, thou haft killed a man, an action 


1 lies, though he did not defign any particular man; for this is a 
there. — great ſlander. Paſch. 15 Jac. B. R. in CoorEx AND Smith's 


This point caſe, agreed per curiam.} 


does not 
appear in any of the books cited above.— And in fuch caſe he need not aver that 4 man it Killed; 
per Twiſden J. Sid. 53. Mich. 13 Car. 2. B. C. in pl. 18. — And fo if he had ſaid, bow bat AU 
F. N. tor T wikdea ſaid, that though it had been coatroverted heretofore whether the death of a man 
ought to be averred, yet it is now ſettled that it need not be averred that the man is dead; for it ſhall 

S. P. by 
Twiſden, and the action lies, unleſs it appears upon the record that the party is alive; and the plaintitt 
Dad his judgment notwithitanding fuch exception taken. Vent. 137+ Paſch. 23 Car. 2. B. R. 


Philips v. Ning ton. 


JF. 66. [4- If a man ſays of J. S. Fe Bath killed Bis cook, and the ſaid 


Roll Che 3* J. S. or others for him, did give 12 quarts of wine to Shelden's 


en een] wife, that foe foould not certify ber knowladge ale, J. S. ſhall 


a2) ucged xc- have an action without averment that he had any cook, or that 
Ce. g, the cook died, inaſmuch as his life does not appear within the 


Cro. J. 18 
cit. record. Paſch. 5 Jac. B. R. between Sir THOMAS HoLT Au 


< . B. R. a N 1 oc ja ; 
© . Tarrok, adjudged ] | 
gt gg, ſeems to be S. C. and was, H. firuck bis ecol on the bead with a cleaver, and cleated bis ber2, 


coc ane part lay on the cre ſpruider, and the other on the ether. Adjudged not actionabie, ir not being 
averred, unleſs argumentatively, that the cook was killed; per cur. Fleming and Williams ab- 
fentibus; for ſlander ought to be direct, againſt which there may not be any intendment ; but here, 
notwithſtanding ſuch wounding, the f party may be living; and then it is only a treſpaſs. 

texte. | 


2 Bulft. 42. [g. If one ſays to another, hou diqſt Eneel upon the body of J. 8. 
—— // as the bload guſhed cut of divers parts of his body, whereby he died, 
S. C. che an action lies, without averment of the death of J. S. inaſmuch 
words there ag the defendant himſelf has ſaid he is dead. Mich. 10 Jac, 
I” B. R. between ELLIs axD KNIGHT adjudged.) 

lay fick in bis bed, ard the plaintiF got upon the bed, and with bis hnee did brees 5: 


Scufe, ere one 


Slade, cr4 tf killed lim. Adjudged for the plaintiff per tot. cur, 


See (I. b) 6. If one ſays to another, H haſt poiſoned Smith ; and it ſha! 


8 bg - c me tool. but I will hang thee, no action lies for theſe words, 
et. 12. S. C. without averment of the death of Smith. Paſch. 11 Jac. be- 


a<ju4gct io tween JacoB AND MILES adjudged; the fame cafe, Hobart's 


BR bs: Reports 8. and caſe 351.) 


rev erſed in the excheguer-chamber, becauſe it appeared not by the wards that hc poiſcned him wil. 
ung, nor that Smith was dead at the time of ſpeaking the words. Cro. J. 343. pl. 9. Paſch. 
12 fac. 5. C. adudges in B. R. and that judgment reverſed. ——Roll. Rep. 24. pl. 2. S. C. 
but 5. P- C25 nor ape. enk. 293. Pl. 40. S. C.——. C. cites by Hobart Ch. J. 
Hob. 26 . ö + 

If ane ſays o B. rhb:u aft poiſoned F. S. it is actionable, though J. S. be living; for one may be 
poiſoned, in jet not to death; for it may break out otherwite, a> in boils, vomitings, &c. Per 
Yelveiton J. Yes. 31. Mich. 44 & 45 Elize B. R. Arg. 
C515] _ | 
dee F. 3) (7. If one ſays of another, I will call him in queſtion for priſon 
6 3 bl, a ing his own aunt; and I make n queſtion but to prove he hat 
8. C.—— poiſoned his aunt, an action upon the caſe lies, without any aver- 
Cro. E. 564+ ment of the death of his aunt at the time of the ſpeaking of the 


* 


fays it cg words ; for it ſhall be intended that ſhe is dead, till it be ſhewn 


chhectes that to the contrary, inaſmuch as her life does not appear within the 


We ache record. Trin. 39 Eliz. B. between WEB AvD Poor. adjudged. 
Les ut be- 8 | | But 


= 
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But it is ſaid by Fenner, that the poiſoning without death gives cauſe it is 


: 2 5 not averred 
a cauſe of action.) hs ks 


aunt was poifoned ; for otherwiſe it was no offence; ſed non allocatur.—Noy. 63. S. C. and per 
tot. cur. tue action is maintainable without averment of the death of his aunt; becauſe one may be 
poiſoned, and yet not dic. So it is not like Snazg's caſe; for it is impoſſible for a man to be mur- 
dered and he not die. — 8. P. by Twiiden and Keeling J. Sid. 227. Mich. 16 Car. 2. B. R. in 


pl. 23. 
8. If one ſays to another, % haſt committed burglary, in 


breaking his houſe, and flealing his gende, no action lies, becaufe it F. 78. 
8 9 - C 3 : 7 2 Gag 
does not appear awhee houte and goods he intends. Trin. 44 Eliz. J. 2 
B. R. between BrRowN Ax D ST. Joux adjudged. }] pl. $9. J. C. 
| . ; — co. 
E. 889. pl. 3. S. C. and though it was ſaid (innuendo the houſe of ene B.) yet that is nat ſufficient 
and ſo being uncertain the action was adjudged nut maintainable. 


[9. If a man ſays of the gaoler of a county priſon, he doth let Cro.F. 532, 
go priſoner's, and 15 4 partaker with them, and be had never a fheet f. in, 
o his bed until he let priſoners go out of the gaol to ſteal them, no pole, S. C. 
action lies for theſe words, without an averment that he had nd it was 
ſome ſheets upon his bed. Mich. 42, 43 Eliz. B. R. HEeartH's 8 
cas, adjudged. ] nor marred 

that they 
fole any ſheets for him, wherefore it was adjudged for the defendant.—8. C. cited Arg. 2 
Pulit. 141, . 

C10. If a man ſays of J. S. he did murder Hedge Fraud, 
(quendam Rogerum Horwood innuendo) e bleed was tracked t3 
his gate, and laid him upn his henre:ft, an action hes for theſe 
words, though he names him Hedge Horwod, and though no 
communication is laid to have been of him, and though no 
averment is made of the death of Hodge Horwood, and though 


he ſays (quendam Rogerum Horwood innuendo), which implies 


in a manner that he is alive; for the words ſtrongly imply that 
he is dead. Paſch. 11 Car. B. R. between WiLLET anD 
SANDS, adjudged per curiam, this being moved in arreſt of 
judgment.) | 

11. He was confederate with Campian the jeſuit, not actionable; 7“, 
for it is not ſaid he knew him to be a jeſuit, nor in what manner 1 


he was confederate with him. Cro. E. 251. in pl. 17. cites it % in t 
as ruled 26 Eliz. Brown v. Liſſe. worthy, no 
AC. II, aro 


the words being too general, it not being averred that he Ancty 2 ey qvere rebclss Bulſt. 104, ci: 
#3 adjudged. 5 


12. Thou art as very a thief as any is in Warwick-gasl, was held $ © cited 
| 1 - * Fenn 
clearly to be actionable, with an avcrment that ſuch a one was ;* 5 


f ; : . J. Ye!v. 58. 
there for horſe-ſtealing, but without ſuch averment it would s. C. c::-4 
not be good, Cro. E. 214. pl. 9. Hill. 33 Eliz. B. R. Lacy v. oo 

Reynolds, 6 | | | and S. P. 

a)udged there; the words being Je is as arrart @ thief at ary is in Fng ard, &c. but did not aver that 
there was any thief in England, Potter v. Brown. Win. 50. Hill. 21 Jac. C. B. the S. C. and 
Hutton, Winch, and Jones held that there needed no ſuch averment, and touk a difference whore the 
* Ts relate to a particular place, and when to an intire realm, and the fam» law when it is tied to 
one and of felony; for it is very well known that there are thieves in England, and in every other 


zea'r, But ibid. 89. Trin. 22 Jac. C. B. the court, viz. Hebart, Hutten, and Winch, arreſted 
tient for want of ſuch ave:ment. — Cro. . £37, pl. 2. Folier v. Erowaingy 5. C. and held 
that 
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chat for want of werwent eve words will not maintain an action, and judgment ſor the n 


S. C. cited by the nme of Walter v. Brown, Cio. C. 40. in pl. 1. ſays that no judgment was therg 


tiven for the plaintiſt. 
Cro. E. 342. 1 2 There was never a roboery commuted within 40 miles of oel. 
1 7 thou hadſ? thy djudged th ion 
. ingberotgh, but thow hadfi part in it a judged that no action 

47 Elz. will lie, without an averment that there was a robbery com- 
B. R. the mitted within 40 miles, &c. for otherwiſe it is no flander. 


. _ Cro. E. 308. pl. 11. Mich. 35 & 36 Eliz. B. R. Ball v. Roane. 


cordinziy; but there inſtead of the word (robbery) ate the words (a purſe cut.) 
1.4. He is maintainer of thieves, and krepeth none but thieves in 
5 houſe, ond T wwill prove it. The juſtices held the words were 
d actionable z for he does not ſay that he knew them to be 
* whom he maintained. Cro. E. 746. pl. 24. Hill. 42 Eliz. 
B. 5 Ball v. Bridges. | 
1 . Theu art a thief, and haft robbed my ſon. Per cur. this is 
he f-r ome hos, without any averment that he hath or had a ſon, becauſe 
out partica- the words (thou art a omar are actionable, by reaſon of the dit- 
lar averment crediting the party in the audience of others, who know not if he 
| 8 had a ſon or not. Noy 55. Ellwin v. Moore. 
call a man tief, trayter, or the lice, theſe are malum in ſe. Agreed. Mar. 2. in pl. 3. Paſch. 
15 Ca. B. R. Anon. N 
16. Fever man was perjured Wittam was ; but becauſe it w:3 
not averred that any man was perjured, judgment was ſtayed by 
Tanfield, he only being in court. And he ſaid the reaſon why, 
in theft ina perjury, there muſt be an averment 1s, that they are 
en bad things in themſelves that they ſhall not be intended 
vrithout it. Noy 116. Wittam's cafe. 

17. Thou has Hoifterrd [houſed ] thieves, and flolen goocle, and f 
thieves and gods avere found in your houſe, and the thieves were ho1 
before /* ih jt ufbicer, and cominitted by them to priſon, and were hang, 
and if tie juſtice had not been your friend it had been hard avith cu. 
It was objected that becauſc it is not laid that he knew a felony 
was "af, and that theſe were felons, and the goods felonious 
goods, the words were not actionable; for he can be in n9 
danger by houſing them or their goods. But per cur. clearly, 
the words taken all together as laid are very ſcandalons, and 
actionable, and eſpecially the latter words; and adjudged for 
the plaintiff. Bull, 109. Paſch. 9 Jac. B. R. Tabbe v. Matthew. 


Thu U 18. Thy father is a thief, and hath Aalen more goods than I a 
morib. Adjudged per 8. cur. that the words are actionable, 


4 _ 


meſtcr's fe- . 
butco: but Without any averment of what the defendant was worth at the 


becauſe ke time of ſpeaking the words. 2 Bulſt. 141. Mich. 11 Jac. 
3 ainter v. Warn. 
meſter had tobacco, the plaintiff coald not have benen. Cited by Richardſon Ch. J. Lit» 


Rep. 166. Mich. 4 Car. C. B. 
19. Of an attorney, he / th for red the Taft will of F. S. It wit 


moved in arrc{t of judgment, that it is not alleged that the 
will is {upped to be joirged; but per cur. that is neceſſarily im- 
plied; and adjudged actionable, IIutt. 29. Hill, 16 Jac. Car- 


dinall's catc, | 
20. He 
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20. Hr was indifted for felony at a ſeſſions holden at, &c. hit did Brownl. 13. 

hot aver that he was rot indiffed; and for that n judgment . 
was ſtayed. Hob. 219. pl. 290. Paſch. 16 Jac, Bland v. Ed- cluation 

munds. . 266 


nend. Hutt. 18. Blane's cafz, S. C. adjudged for the ... 


21. As ſure as Ged governs the world, and hing Jenes this kings 
dem, fo ſure hath J. S. committed treaſon, Sc. J. S. may well 
maintain his action, without averring that God governs the 
world, or king James this kingdom; for they are things apparent, 
Cited per Pwilden J. Sid. 53. in pl. 18. as adjudged in king 
James's time; 

22. My liiile boy . in my Herſe 1s A. D.s ha ord ; [1 winder york 
vill beep company euith her. fs. action for theſe words ſhe e 
that the lot divers good matches, but did nt aver that there was 
any communication of marriage ith her, nor that there was any 
little boy there ; and for theſe defects judgment Was ſtayed. Litt. 
Rep. 166. Ante Diſtol's caſe. 

23. That; whore, that B's wife, murdered my child, and wile 
have killed me, 4 find Per cur. the plaintiff need not ſhew 
that the child is dead, and this is ſufficiently athrmative. Litt. 

Rep. 310. Mich. 5 Car. C. B. Browne's cu le. 

24. He hept his wife #1ſely, and farved her. T heſe words of Cro. C 
themſelves will bear no action; but if the party of whom the < Lge * 
words were ſpoken were in election to be married to any other, 8 . 
and by ſpeaking of theſe words is hindered, there with ſuch an Wicks v. 


4 


averment they will bear an action. Agreed | per cur. Mar. 2. e e 
Paſch. 15 Car. B. R. in pl. 3. Anon. 1 
the words 


are, h. it a ſpar ling filluau, &c. and 1 60 himſelf d iclertly ro Fe ſermer wife, and denied ber ncceſ- 
farics, See. and alleged that ſuch a uoman refuiec to marry him by tealon of thote words. And ad- 
zudged for the plaintitt, and that judgment afiirmea in the exchequer- — but agreed that the 
words,: * ſuch circumſtances, wil! not maintain an acticn. So wheie che words were, 
eu are a h, and a perjurcd koi ore, ard Inys lots of marriage, ſhe muſt ſet forth particularly with 
whom ſhe loſt it.——12 Mod. 597. Mich. 13 W. 3. Wetherel! v. Clerkſon. 2 Lutw. 1295. 

. C. the words there are, you are a whore, σα forfavern jade. And judgment arreſted for the tame 
Jeton. 

Words ſpoke of a ſuiter to a woman were, acdef de you mean te entertain him? for bi avas a wry 


. ' harſh man ts his former au ſe, ard <vouid not allow tor neeeffart's, and is of ſmall iſtate; by which the 
teme refuſed him. Aojudyed aCtionable. Li:t. Rep. 193. Arg. cites Shepherd's cafe. 


One ſaid of a maid, foe is a mar, and ret a weran. She laid ſpecial damages. Action lies. 

irt. 55. Arg. cites Mich. 1658. Pye v. Wallis. 

She is a- burſten bollied qrean, and ter puts bong drawn te ber garters. Adjudged ctionable, a com- 
m':nication of warriage bring 2 Litt. Keps 193. cited by Harvey as a caſe remembered by 
aim. 


25. The count was of a communication between J. S. and the 
defendant of the laſt will of R. deceaſed, and that defendant ſaid 
of the plaintiff, he hath forged his uncle Row's will. Exception 
was taken that it was nbt averred that R. was dead at the time 
of the words; ſed non allocatur; it being faid that there was a 
ciſccurſe of the will of RR. deceaſed, and there { decenfed } goes to the 
deſcription of his perfon, and cxpre EPS that he wes then dead. 
Beſides the words imply it; for if he were not dead, he could 
hot forge his will. Vent. 140. Mich. 23 Car, E. R. Dorrel v. 
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5. Caſe for ſaving of the plaintiff to her mother, Jour dug bed 
(innuendo the plaiut ir) is 2 brazen-faced whore, and deſorves ts be 
Ezxrged, but did not aver that the mother had not any daughter 
beſides lerſelf; but the court held it w ven 5 the deci TRE 
tion being that the Pens habens colloquium of the plaintiff did 
ſpeak the words, which makes it certain enough. And ; FW 
ment for the plaintiff. Sty. 150. Mich. 24 Car. B. R. Ralph 
* N avye. | 
.I bas an bro weft men in Longattack, avho = prove that 

2 Ylinms (the plaintiff) faid he had killed a man in Gets, atd 
buried 3 in 7. he ſand, ; and the plaintiff avi 3 that he never 
did fay ſo. It was moved in arreſt of judgment becauſe he did 
get arer that he did not Bill a man in Ireland, nor that there was- 
not a man in Langattock who could prove that the plaintiff ſaid 
10; bur adjudg Zed that if the words had been laid as ſpoken from 
the report of another, then it mult be averred that the other did 
not ſo report; but here the defendant undertakes to prove it 
himſelf by a man he had in Langattock, 3 Lev. 171. Trin. 
35 Car. 2. C. B. Williams v. Lewis. | 

28. Caſe by a butcher, and declares of a colloquium of the 
plaintiff, and of a quarter-part of a cow which he had to ſci}, 
and that the defendant ard, that he c970 cf which the quarier 7 
part died of . per quod he loit his cuſtomers; and judy 
ment for the plaintiff. It was atligned for error that e 
wanted an averment that the cho , dead. Per cur. the .- 
legiug lofs 3 is too general; but had it been laid that he 
expoſed a quarter of a cow to lale, and by reaſon of thoſe words 
[ft the file, it would have been action? able ; but as it is now laid, 
it is not, and therefore judgment was reverſed. Comb. 161. 
Mich. 1 W & M. in B. R. Rice v. Pidgeon. 

29. He is a rogue, and robbed the Hockley butcher ; it wa ob- 
jected tliat it did not appear that there was a Hockley war 
0 Wuich Holt Ch. J. anfwered that then the fault is the greats 
it is a double crime; and judgment for the plaintiff niſi. Comb. 
2h.-. Paſch. 6 W. & M. in B. R. Smi th v. Williams. 


F. b) For what Words it lies, in Reſpec of the 
Uncertainty of the Thing, without an Averment, 


D.. F a man ſays to I. 3s thiu ufefl me now as thy evife li vue 
ne did ſteal my crfhiom, no action lies for J. S. and his 
wife for the ſlander to the wife, without an averment; for 1t 15 
not directly ſaid that the wife had ſtole his cuſhion. Mich. 
10 Jac. B. R. between RArCLIET AND MicktL adjudhed © 
contra (icilicet, that the action lies;) but this was reverſed per 
curiam, in a writ of error in the cxchequer chamber, for the 
fame cauſe. ] 
bein erred tha any felony was committed; and Wen it is no ſlande r.—— 0d. 


Mich. 1 4 145 th at judgment Up; 1 theſe v. ords Was re 'r(2d bs in the exch gc 0 1A”! per, 


cy 3 E 


et . C. ciicd Cumni's Raj 26%. Mick. 4 Cco. 1. C. 5. 


E. It 


Actions [for 
F2. If a man ſays of J. S. having a 


9.] 


2 1 20 
diſce fe of his a: er in 


ENUNCETY, if he will fig his ns 1,2 ch: THICE1 & 10 be Ty ide 5 4 TO: 
prove hit JH jura, an action lie Ig without any Awerment tliat IT 
juſtined his anſwer to be true; for this {hall be intend: , and 


the ſlander is apparent. Mich. 5 Gar B. R. between FRIER 


AND Cook BOL r ugg d per curiam, the Which mtratur Fil hel 
2 Car. Kot.” But there the pl 211i F hee how he ju Mited his 


aner, in a : anfwer in chancery; but as beforg the 
ipcaking of the words, which w as not tuſhcient, and fo taken as 


110 AYETAL Ent. } 


| 
this W 


\ \ frorw7 4rd 0 
4 * Sw. „ 4 „ 


tory 
* 3 6 ©, 
4 ſ a! % J * „ 
1 my, Sen- 


it was doubted, becauſe not averred that he b 24d ; 


"4 © . i 1 
Le * plaintiu. 


In an ation upon the caſe by A 
preferred a bill in langer again! lt „ 
of the bill, to which he made a true anfwer 
upon his oath, according to the couiſe of the court, and that 
after he I and one C. diſcourſed inſimul, and then came 
into the ſame place the ſaid B. and one D. whereupon the plan- 
rf fard to C. I“ avill nit talk any more with Jou 9s. Jo ur 7409 28 
fdav it=men are chm: E- 


+! x 
cle ela Rat one J. S. 
{} * 4 


1ewing the effect 
— 


Wie reupon B. 7h? 22 i int {aid of ihe 
5 A. need net fay {5 ; ji he woas du“. forſwvorn in his anſwer 
2 J. Stiles bill, innuends the ſaid bill and aniwer. Though there 
was-not any diſcourſe of the plaintiff before, yet the action lies; ; 
tor it ſhall be intended this bill in chancery, if it be not ſheven of 
the other part that there was another bill in any other court 
preterred by the faid J. 8. Mich. 9 Car. B. R. between Sir 
RicyaRD STRODE' AND STRODE ALLEN adjudged, this being 

moved in arreſt of judgment. ] 
4. he defendant ſaid to J. B. ſon of the plat 1tiff, ! 
„hon (præfat' J. B. int nuendo) aud thy father (in- 


#* pA“ 


ſence of divers 


nuendo the 1550 tiff) were beth perfurrd, and I finnuendo the de- 

tendant) &:// prove you both perjured. It was moved in arre!: on 
red b. its 

jndgm that it Was 7101 averred that f » . Tad te e of 4 de 

plaiutiſt. Pit it was held well enough, for that it was 4 teged 

tat the words were ſalen to F B. his jon. And it was adjudged 


for the plaintiff, Cro. E. Mich. 36, 37 Eliz, B. R. Brent v. 


Ingram. 


all; , 
oO 
5. 1 never came home and poxed my wife; after verdict judg- 


ment was arreſted; for per tot. cur. the words are teo loole to 
1 ' k AA. 3 88 
Oe ar 411 action. 8 Mod. 290 O. 53 rin. 2 — Gco. | ws. 125 * EE L. Clar! * 


v. Dier. 


the 


ce 


(G. b) For what Words it lies, in Reſpect of 


Uncertainty of the Thins, with an Averment. 
L. T F a man ſays to a ferne covert, en bold Collabine, ba Hard- 


bearing * hou dl. 4 *hrozy thy baſtard into the ce of 
i hitechappet, no action lies for theſe words, with an averment 
that before the ſpeaking thereof an infant was found dead in the 


4 2 dock 


CO!):! 
juſtißed his anſwer after cue word3 


418 
51 
210. 
Oe 
bold, alias 


Cas 


14 — 5 
14, Io. 


* 
at. 


Priory 


Frier v. 


Whit: ck k J. 
do abt d, be. 
cauiæ the 

VWOrgs are 


4410 


321. pl. 
Sir ! N ichard 
Snowade's 

cale, .. . 
ag} udge 


C Tainglye 


5191 


Jo. 355. py 
5. S. C. ads 
ud; 70d 
"gain 'the 
plant. 


Lace. , 


$19 


(D. 2 pl. 


12. 5. Cz 


K. d) pl. 
2 Is C. 
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dock of J. 8. at Whitechappel ; for it does not appear that he 
intended this infant. Hill. 10 Car. B. R. between CoLLovixE 
AND His WIFE, plaintiffs, v. Vixos, adjudged, this being moved 
in arreſt of judgment.) - | 

2. In an action upon the cafe, if the plaintiff declares that 
whereas there was a diſcourſe of the plaintiff touching a ſuit in 
chancery, in which the now plaintiff was defendant and J. S. 
plaintiff, and that Carlton and Pert were examined in the ſaid 
ſuit, the defendant ſaid theſe words of the plaintiff, he hath 


feeborned Carlton and Pert t ferſuuear themſelves ; and I will have 


them in the flar-chaniber for it, and make them to ſpend 10 l. yet no 
action hes upon this declaration, becauſe it is nat averred tha? 


Carlt:n and Pett were examined upon their oath in the faid 
cauſe, nor whether they were examined upon any matter then in 
iſſue between them. Mich. 11 Car. B. R. between BULL axp 
 KyowrLEs per curiam, in arreſt of judgment, ſtaid.] 


[3. In an action upon the caſe, if the plaintiff declares that 
the defendant was plaintiff in an action brought againſt S8. in tlic 
court of Bathe in the Guild-Hull there, and that the defendant there 
pleaded to iſſue, and it was there tried, and the plaintiff at the 
trial of the ſaid plea was produced as a witneſs on the part ot 
the ſaid S. and he there, in the ſaid court, before the judges 
and jurors for the trial thereof impanelled and ſworn in duz 
form of law (being examined upon oath) did depofe the truth, 
according to his knowledge of and concerning the ſaid iſſue ; yet 
the defendant having a communication with A. S. concerning 
the ſaid plea and trial, ſaid theſe words of the plaintiff, 36 


rather Delamor togk a falſe oath (innuendo the ſaid oath) again/? 


me; I would not have taten ſuch an cath for all the aworld. This 
is not a good averment to make the words actionable, becaule it 
is net averred that the iſſue was joined, nor that there was any 
trial; but only he ſays that at the trial he was ſworn, &c. which 


is not ſufficient, Hill. 11 Car. B. R. between DELAMoR axD 
' HrsKiNs adjudged for this cauſe among others, that the action 


does not lie. Irin. 11 Car. Rot. goo.] 
4. You have done as ili, and worſe, and it will coft yout as much 

to oe quit as it coft him, (meaning one R. S. who had been at- 

tainted of felony.) Gawdy thought it not aCtionable, the words 


being uncertain 3 but the other juſtices doubted, & adjornatur. 


Cro. E. 31. pl. 6. Trin. 26 Eliz. B. R. Smith's caſe. 
5. Thou art a fpochy raſcal, (innuendo the French pex ) and an 
averment that in common intendment the words are fo under- 


ſtood, held not actionabie 5 otherwife if the averment had been 


of fuch intendment in a particular place, as Welch words, and 
-aler of felons in the welt country. Judgment ttayed. 2 Show. 


285. pl. 280. Patch. 35 Car. 2. B. R. Jackton v. Hall. 


OE TE. EL 
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(H. b) Where the Words are uncertain of whom 
they were ſpoke. What ſhall be a good Averment 
that they were fpoke-of Him. 


Lt. HERE the awords in themfelves are certain, fo that it may Oro. J. 197» 
a ; . © Pl. 2. Wiles 
| be intended that the ſpeaker . intended a perſon certain, wn v. 
there they may be made actionable by an averment. Mich, WiſemM, 
= aan * SC. 
3 Jac. B. R. in WisEMaN's CasE, by Tanheld.] 8 
Tanfield ; but where the words import in themſelves apparent uncertainty, it is otherwiſe. 


2. If one man ſays to another, my maſter Mr. Brown hath See (C. U 


Rs 1 inſt him, 
reed me of all my goods, Brown may have an action againſt him, n the note 


ꝛverring that he ſaid the words of him, without averring that he there. 

was his maſter; for the averment that he ſaid them of him im- 
plies as much, (and peradventure * it ſhall not be intended that * Fel. 8. 
there are more Browns.) Mich. 15 Jac. B. R. between BROWNE Tur meſ- 


axD Laxr, adjudged, this being moved in arreſt of judgment. ] - Eujeby 

| innuendo 
the plaintiff) [and it ſeems it was his chriſtian name] is a rogue, @ raſcal, and a forger of bends. But 
becauſe it did not expreſsly appear that the perſon to whom the words were ſpoke was ſervant i the 
plaintiff at the time of ſpeaking them, judgment was ſtayed by the court. Brownl. 10 Hill. 12 Jas. 
ſotham v. Ball. | 
My maſter awas nat content to take my living from me, but ſent his man Andrexvs to Fill me. Per tot. 
cur. the declaration is uncertain; for the words (my maſter) comprehends a generality, and doth not 
reter to any perſon certain, and therefore it cannot be intended the defendant meant to tax the plaintiff 
more than any other perſon, and therefore the count ſhould have ſaid innuendo the plaintiff, or averred 
tnat the defendant was his ſervant at the time, ſo that it might appear to the court expreſsly that the 


plaintitf was intended; and it may be he had at that time more maſters. Mo. 63. pl. 174. Trin. 


6 Eliz. Bray v. Andrews. — Dal. 66. pl. 29. S. C. in totidem verbis. 


3. If a man ſays to J. 5. go rell thy landlord Hendy he is a [521 J 


thief, for he flole Jahn Dier's purſe, an action lies for Hendy 2 ne ogg 
y Dode- 


_ againſt him, averring that the words were ſpoke of him to the 1 


ſaid J. 8. + without averring that he is landlord to J. 5, For Bulſt. S2. as 


he is certainly enough deſcribed by the word landlord, and he udged 
| £004. ——- 


avers that they were ſpoken of him. Mich, 19 Car, B. R. be- 5, C. cited 
tween Heudy and adjudged. }] by Roll, wha 

ſald thut the 
declaration was laid only with an innuendo of the plaintiff, then landlord, &c. and adjudged good; 
but that in another cafe where one laid, your /and/ord (noithout a ſurname) is a thief, in ſuch an in- 


nuendo it was, after great debate, (the court being at firſt divided in opinion) adjudged naught; but 


ftiere it the plaintiff had awerred that be, to whom the words were poke, had nc ter landlord, it had 
been good. Allen 32. Mich. 23 Car. B. R. 


4. it "1 man ſays to A. thy huftand and his maſter bave feolen 2 Dulſt. 2. 


my word, the maſter ſhall not have an action, averring only that — FY 


he ſaid the words of him, without an averment that he was the and per tot. 
maſter of the huiband of A. Trin. 11 Jac, B. R. between cur. the de- 


Q . :Jarat: is 
Lirokn axb STAMP, per curiam.] 5 


certain, and ſo not good; and adjudged againſt the plaintiff.—— (V. a) pl. 47 & 48. 8. C. but S. P. 
does not appear, : 


[s. If a man ſays, ruh ig this baker, he hath perjured himſelf, 3 Bulſt. 72. 
17 8 > ox Bu nav : - . Paker's caſe, 
c. J. S. who is a baker may have an action againſt him, aver» "0 "s 


q 3 ring 
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Jzeged per ring only that he ſaid the words of him, naming himſelf Baker in 
ot c 2 dor — - * 


x the declaration, though he does not al! ege that there was any diſ- 
. courſe of him before; for his perſon is ſuthciently dcſeribed. Trin. 


ed. 227 . I 3 Jac. B. R. Scary? » S caje 2.] 

pl. 34. 

Soy, alias Scorier, Baker's cafe, S. C. and Coke Ch. J. and Doderidge held the declaration good, 
by alleging the words ſpoke of the plaintiff; and Coke he 10 that if a perſon ſhould ſay of him, where 
5:; this chief JÞ 775 „ Or of a counſellor, obere is th:s eomnfec, „ Kc. it would be tufficient. And Dade- 


rage ſaid that the words your . tber-in-luww is perjured, (innuendo ſuch a one) has been adjudged 
actionable; for the perſon 15 deferibed. 

That murderous ED e Streugbten lay in evait to murder me. One Tho. "TAE on brought action 
tereupon, and faid the words were ipoke of him. After verdict it was moved in arreſt, that the 
words were uncertain, and therefore not actionable; but after divers motions it was adjudged for the 
plaintF, Cro. J. 108. Hill. 3 Jac. B. R. cited by Tanneld J. as a cate wherein himſelf had been 
ot counſel. 


Cro. J. 10 [. If a man ſays, my fry ther is perjured, J. S. the brother of 
1 him _ ſpoke the words, ſhall have an action againſt him, aver- 


20 ud ed per 


di Ting that he ſpoke the words of him being 3 natural brother, 
the ation without any averment that he had not more brothers ; for it may 
* be will intend oa that they were ſpoken of a perſon certai n. Mich. 
3 ac. B. R. be 2. een Wiſeman and Wiſeman, adjudged, this being 


moved in arreſt of judgment. ; 


Sg 5 man ſays of J. 5. e, &c. and after J. S. brings an 
72. bh Ta " 
8. 3 action for theſe w ords, and the declaration 1s that the "co BOM 


our: at firſt dixtt de querente he, &c. this is ſufficient, without alleging that 
goubted; there was any ditcourſe of him before. Paſch. x11 Jac. B. be- 
tween JacoB AND STERLING, per curiam. Mich. 21 Jac. B. R. 


view of pre- 
eegents, and between * SMITH aND W 2 adjudged; and fo the fame term 


* 
_ it was there adjudged between FUrNial axpD CoriEREL, after 
was a cem- Verdict for the plaintiff. 
mon ccurte 
fo to declare, when it is alleged that he ſaid de prefato the plaintiff hac verba, it is neceſſary to be 
intended of the ald bare, and the finding his ſpe ing the words of the piaintiff helps the caſe; 
wherefore it Was a: JuGge d for the plaintiff. — pd. lays a prececent was ſhewn, where the S. P. 
Was adjudged accordingly, and affirmed in error. Hill. 18 Tac. 3, R. Saunders v. Wooirick. 

He (innuendo the plaintiff) ir get avrrtby, Sc. Exception was taken that the (he) may be ſpoken 
of ey other, and the innuendo will not _ it; but per tot. cur. hic &:ille make a2 demonſtration 
at perſon he intended, and it is 440 alleged that he * ke de que; rente thoſe words; - and a 1 


for the plaintiff. Cro. E. 861. pi. 24. Nich. 33 & 44 Eliz. 75 ws Taylor v. Flow.-S, P. 


7 


2 


* 


Þ: (innuendo the plaintiff Fel- arinz, Ss „Win. 102. Mich 22 + Ao B. Crompton v. Phi ilpot. 
Raym. 86. Nich. 15 Car. 2. Arg. ſays that in ancient Ee i* was the ac courſe in 


declarations to lay a colloguium f of the nk , and It was a grand doubt if it was good without it, 
until Cro. J. 673. SAM and Ware 5 caſe, and there reſoived that (de querente) ſu pple: the collo- 
q': um. — Sid. 52. pl. 18. Mich. 13 Car. 2. B. R. Dzcy v. Clinch, he {innuendo the plan- 
Gf) is a <vicch, Ec. The court ſaid it was good enough; for the declaration being (ie querente) it 
ill be intended to be ſroke of the fame praintiff, efpeciall; after vercict, and cited Ciro. J. 231. 
Gyerv. Ormſted; and 275 tat calc of Smitl. ve Wa d . — Sc Emo v. Iaſting. 
115221 

5 32. [8. If an action upon the caſe, if the plaintiſ declares that the 

JETION V. . . A, . 3 5 
8 defendant ſaid cuidam Mar' P. matri querentis, your fon is a thief, 
ot . * » 

S. C. it va: the plaintiff n have an action, without ſalleging] any com- 
opjectes that munication of the plaintiff, or averment that he ſaid Mar' P. 


ti.c words 
b not 2 any more ſons; for this is a ſufficient averment that 


to be ſpoͤke he was the ſon of the ſaid Mar' P. and there ſhall not be in- 
of the Fla tended a pluralily of ant. Mich. 23 Car. B. R. adjudged, after 


tiff, bu? on- 
iy in the à verdict for the plaintiff. Intratur Trin. 23 Car. Rot. 1052.] 


inn uendo, which cann e ſuſtic: ently aſcertain the declatatioa; 3 but acjudged for the plaintif.ꝛyw 
Sty. 46. 5. C. adzudged for the pliintif, 


There 
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There being 2 colloquium be wirt the father of the plaintiſf and the defe -ndant, 
411 ſt: *1; ebe dre . Po Js and ty Jon TOUS enen. 1g fo it, Wit! 
more ſons than FR plat ntiff; and therefore adjulgesd per tot., cur. tor 
Mich. 14. Jace Lewkener v. Ben. 

t Original is (one ;) but it ſeems it ſhould be (or.) 


the pla Anti ff. 


. If a man ſays, he Boxes are fraytons, 
none, and it is no mater if they be robbe, for the y can get it again 
qvith clipping „ and who ſhould do it but Edavard Baxe z no action 
lies for 7922n Boxe and Edward Boxe for theſe words, with an 
averment that the words were ſpoke of them; for vithout a come 
munication precedent 1t cannot appear that he ine them; for 
there may be ſeveral Boxes beſides them, and the laſt words are 
only by way of winterrogation. Paſch. 44 Eliz. B. R. adjudged.) 

ſ10. It a man fays, he that goeth before there is perfured, and 
thereupon J. 5, brings an action upon the caſe, alleging that 
there was a diſcourſe of the plaintift between the defendant and one 
J. N. and thereupon the defendant ſaid theſe words; and does 
not allege that he faid theſe words of the plaintiff, nor avers that 
the plaintiff was then going before. Mich. 8 Car. B. R. betweer 
A1i5H AND GERISAñ, per curiam, this dein moved in arreſt of 
judgment, and the poltea ſtayed accordingly; and after the 
Fang term judgment was given againſt the e 

[But in the taid caſe, if the Plain declares quod defendens cal- 
19, i Habens cum . N. de & Concern: ute guerentem adtunc © « 
widen preſentem O ante ref Hun, £0; fe alum ad tunc cuntem, 
Anglice, going before the fard J. N. [he] then % [going before 
bl N] {ard the fe avords of . pla: tt he (innuentlo the plaintiF) 

at woeth before thee ( pr edict 7. N. inuuend) } 1s Pe Bar the 
rte lies upon this declaration, becauſe it is alleged that there 
was a diſcourte of the plaintift, and that he only was go ing 
before J, N. and that the defendant ſpoke theſe words of the 
plaintiff. Mich. q Car. B. R. between MERCER, ALIASs AlsH, a 
FLAINTIFF, AND GERISH, DEFENDANT, adjudged upon demurrer, 
they being the ſame parties between whom the firſt action was 
ſtayed. Intratur Trin, 9 Car. Rot. 523.] 


Mich. 20 Jac. 


[11. If there he a communicaticn between A. and B. concern- 
ing Green the pla Ti wu, and thereupon B. ſays to A. = re is that 
Eng-locked, fpag-buired, my, ering rogue, whereupon C. demands 
of bim whom he intends thereby, and he anſwers Green of bor{ct, 
innuendo the plaintiff; this is a good averment that the words 

„ere ſpoke of || the plaintiſt, without other averment that he 
trols the words of him, inaſmuch as it is alleged there was a 
communication of the plaintiff, and it ſhall not be intended that * 
there were other Greens betides the plaintiff, Mich. 9 Car. 
B. R. between GREEN AND LixNcol.nN, adjudged, this being 
moved in arreſt of judgnicut. Intratur Hill. 8 Car. Rot. 
1254 

[ 12.. Where the 20s in themſeloes are uncortnin, fo that it can- 
zot be inteiidedl La! they « wore ſpore of ary perf; 2 certain, there they 


Q_q 4 


be ſa: | 8. 
ut ave-ring that the father had no 


3 Euliſt. 249. 
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§ Fol. 81. 
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Stain; 48 
it A. B. and 
C. are walk 
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ges a Cie 
OT e IS 4 
145655 p. int - 
ing to A. an 
20 tio n lies 
for A. per 
Yoderid ge 
and Hauzh- 
ton. 2 Roll. 
Rep. 244. 


3. 10. Arg. 


Cro. 15 
415 pl. 
„. but 


S. P. does 
not appear. 
— -Jo. 226, 
pl. . 
but 3. P; 
ous not ap- 


(I. a) Y pl. 6. 
8. C but 
Sa b. d. O0S 
not apy? dar. 


l [ £23 | 


Cro. J. 107. 
75 


pl. 2. „ « 20 
1 Tarkeole; 
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becaſein cannct be made actionable by any averment. Mich. 3 Jac. B. R. by 


d douds Tenfprld, as if a man ſays one of my bret bers tr, &c. no action lies 


there is an 8 

o+rarent un- by any averment. Mich, 3 Jac. B. R. per Tanfield.) 

e-rroinry 3 | | : 
and though one of the brothers would bring an action, and aver they were ſpoken of him, yet becauſe t 
appears to the court that therę were divers brethren, & non coultat to any of which he ſpoke, no action 
lies, though he be found guilty by veraict. ; | 


S. O. ched F153. In an action between A. and B. if 3 men ſeverally before 

bd the juſtices of aſſize give evidence to a jury againſt A. and there- 

that the ac- upon A. ſays to them, there is one. of you that is perjured in the 

E - — giving of this evidence, without naming any of them, no one of 

7 8 them can have action with an averment that tlie words were ſpoke 

16. of him. between and SIR J. BoRNE; adjudged; cites 
» Co 2043 |" ns 711 i 

on? - rg i rin. 39 Eliz. B. R.] | 

bat ribbed H. R. is actionable. Goldſb. 85, pl. 7. Paſch. 30 Eliz. Cutis's cafe. | 


(4. oy e (14. If a man ſays my enen, &c, charging him with fanderous 
r . p. matters, which will maintain an action, yet no action lies by any 


does not ap- With an averment the words awere ſpole of him, and by an innuendo, 
bear .—— Ke. becauſe the words in themſelves are altogether uncertain, 
— Trin. 29 Eliz. B. R. between Jox ks axp Dawkks, adjudged. 
the plaintii So in this caſe the action docs not lie with an averment alſo, Var 
75 an —_— the time of the ſpeaking of the words he himſelf is the defendant's 
ee other enemy, and that then the defendant had no other enemy but the plaintiff, 
Qancerous for this is uncertain, and it cannot be known whether he hath 
vo-65, which another enemy beſides the plaintiff. Quere Trin. 39 Eliz. 
wee clearly B. R 

actionable. . ] | F 

It as objected that the words {my enemy) cannot be intended of the plaintiff more than of any other; 
and the (innuendo the plaintiff} is not material; for it did not appear ſo to them that heard it; but 
if it. had been averred chat at the ſame time be was the praintiff's enemy, ard that the defendant had no: 
ary ther eremy, there peragyenture it woulg be otherwiſe; and the whole court were clearly of that 
opinion; add gave judgment againit the plaintiff, Cro. E, 496. pl. iv. Mich. 38 & 39 Eliz. 
P. R. Jones v. Pavers. 8 h 


C15. In an action upon the cafe for words againſt A. and 

Eliz. his wife, if the plaintiff declares that there was a diſccur/? 

between Elis. B. the Wife of the plaintiff, and the ſaid Eliz. C. lic 

evife of the drifendant concerning the plaintiff, whereupon the ſaid 

Eliz. C. ſaid eidem Eiiz. C. of the plaintiff, thy huſband keepeth 

keys of houfes in the daytime, and fealeth hay cut of them in the 

a Fol. 32. night, this is a good averment“ that the wife of the defendant 
poke the ſgid words of the plaintiff, though it is averred that the 


ſaid Eliz. C. ſpoke the words cidem Eliz. C. for ſhe could not 


ſpeak them to ner, but cidem ſhall be intended to Eliz. the wifc 
of the platuatt, and it is averced alto that ſhe ſpoke of the 
plaintiff, and therefore good. Hill, 9 Car. B. R. between 


Nichols AND EAUMrHTON AND EL1z, His wits, adjudged in a 


wri: of error. Intratur Mich. 7 Car. Rot. 181.) 


[16. In an action upon the caſe by [re/and againſt B. if the | 


plaintiff declares that there was a c9/[29guinm between C. and the 


defendant, concerning a robbery of the defendant, and that the 
defendant then fail to C. that he was robbed of 1951. by J. S. 
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of wards, and that the defendant ſaid theſe words of him. 
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who was in Newgate; though he confeſſed that G. Ireland (in- 
nuendo the plaintiff) was party in the ſaid felony with him, and 
then the defendant ſaid of the plaintiff to the faid C. where ig 
young Ireland? C. anſwered, in Gray's Inn Lane with his father ; 
do which the defendant anſwered, he is as arrunt a rogue as F. S. 
(prædict' J. S. innuendo) and to this declaration the defendant 
juſtified the ſpeaking of other words, abſque hoc, that he ſpoke 
of the plaintiff the ſaid words, which is found for the plaintiff, 
Upon this declaration the plaintiff ſhall have judgment, becauſe 
here was a diſcourſe of the plaintiff before; and here conſtat 


de perſona inaſmuch as the defendant has juſtified the ſpeaking 


of other words, and traverfed thoſe, and the plaintiff has averred 
that he ſpoke the words of the plaintiff; which is alſo found. 
Trin. 11 Jac. B. R. between IRELAND AND GARDENER, ad- 
judged.) | 

[17. In an action upon the caſe by J. againſt L. if the 
plaintiff declares that he and 20 others were defendants in a bill 
in the ſtar-chamber, at the ſuit of J. S. which J. S. was after 
murdered by J. D. and that after, the defendant having di/cor/e 
ef the ſaid bill and murder, the defendant ſaid theſe words of 
the plaintiff, Heſe are they that did help to murder F. S. and avers 
that he himſelf was one of the defendants to the ſaid bill; an 


action lies upon this declaration, though it does not appear that 


the plaintiff and the other were preſent at the ſpeaking of the 
words. Mich. 11 Jac. B. R. between FoxcROFT AND Lacr, 
adjudged. 
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Hob. $9. gt. 
120. 3. © 
a judged and 
athrmed in 
error ; for 
they neld It 
ſufficiently 
laid to intitle 
every one of 


the defend- 


ants to a fr- 


veral action, 
as if they 
had becn 
ſpecially 


laid, —Jenk. 297. pl. 52 S. e. accordingly. 


(13, If there be a diſcourſe between B. and C. of M. F. and 
C. ſays B. maſter deceiver hath deceived and cozened the king, and J 


See [S. a) 
pl. 36. 8. . 


and the notes 


have him in queſtion for it, and doubt 1:94 but to prove it againſt him, chere. 


ML. F. ſhall have action for theſe words, averring that at the time 
of the ſpeaking thereof, he was the king's recerver of his court 
Hill. 
7 Jac. B. R. between Sir MiIzESs FLEErwoop and Auditor 
URLE, adjudged in a writ of error upon a judgment in bank, 
where it was fo adjudged alſo per curiam; fee the fame caſe 
2djudged Trin. 17 Jac. B. and Hovart's Reports, C. 351. 


(I, b) For Words. Jnnuendo. 


Fl, I one man ſays of another, Le hath farſauorn himſelf (in- Crs. E. $59. 
nuendo before the juſtices of aſſixe, &c.) this innuendo pl-14-Anon, 


ſhall not make the words actionable, becauſe it cannot be col- 


S. C. ad- 
judged ac- 


lected by the words that he intended that which by the innrzndo cordingiy. 


is ſuppoſed, Paſch, 40 Eliz, B. R. the laſt cafe adjudged.] 


ſworn in Hall. court (innuendo a court baron beld at Bel) per cur. with this innuendo the 
otherwiſe not, Cro. E. 297. pl. 4. Paich. 35 Eliz. B. R. Green v. Dancy. 


Thou art 


falſely fer- 


action lies, 


In an action for words, the plaintiff declared of a ſuit in Colcheſter court, and a trial there before 


te balliſt; and chat tlie plaintiff gave in evidence hi: fnowledee, and the defendant ſaid, Tic 


Art 1s 
Huh 


ED * 59 e 
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goes not ap- dam SAamucicm 81 nith innuendo adtunc defunctiun } and it el, Fg 
nie 100. but I will hang ther. This is not a ſullicient avermen 0! 
Sto. J. 343+ the death of Smith, it dei ing only in the muends, and without this 
and it was the action does not lie. Paſch, 11 Jac. B. between Jacos ANU 
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330. p! 58. 30 ordingh and that 19 nid have ben (tunc deſanct at the time of ihe ſpeaking.) 
Ten ed my brother (inguendo C. fratrem nuper mortuum.) It n objected that it was not 
t the time. Ard per tot. cur. the words are not aclionabie without averment 


{2:3 that 71. * {3 dead 2 
i » 1 n 4 * + 5 1 2 _ 2 . P a 25 
that be was dad, and the innuendo does not help it. Mar. 109. pl. 187. Irin. 17 Car. C. B. . Þ 


innuendo J. S. and r . And beczuſe it was not alleged b. 


murdered thy br, Tard, 5 
erpreſ ly that the plaintifi's haſband was dead at the time of ſpeaking the words, it wzs adjudged 6 Ni 
ag nt the plalntiff. Xelv. 22. 21. Mich. 44 & 45 Eliz. B. R. Dolderoe v. L'orter. 5 ſy 
A _” 1 3 1 . th 
In an actio I upon the caſe by doctor £4 VET , 1 11C des 5 P. 
. E 0 
þ . that he vw as inititi utcd and indu Tok 'Y {14 belle fice called 5 ju 

Well) in Nerthomptonſhire, and that the detc ndant,-to the intent : 
10 a der his title ae reto, aid theſe word 5 the, parforage of Welby ; Ky 
none of the dat entem inauchde) this is not a ſuſſicient „. 
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enen that the words were ſpoke of the plaintiſf, there being Ml 15 

na diſcourſe e him before. Mich. 12 Jac. B. R. between ber : 1 

EveFRARD AND BALL, adjudged in arreſt of judgme "1 ” ad; 
L. In an action upon the cate ſor theſe wor'ts, thou art a traitor, - 4 

Fa 45 I, ] n K 

end an archtraiter , and I will hang thee, ar hang fer thee if the 
&rfenaant leads that the plaint i ſaid theſe traitergs words of the 

binge, Viz. The ling fp Farobur » J is a ſcurvy king, by 


£Cai0 oi Which * -otds he {OKC tlic words 1 111 the decl. ration, this 
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tilts, you and yo ur wife are witches, and pave be wilched my mare (in- 


Judgment for the * 


Actions [for Words.] 


13 NO good juſtification. Paſch. 16 Jac. B. R. between Wurr. 
BROOKE AND OMITH, adjudged, ] 

[7. In an action upon the caſe, if the 1 declares that 
the deſendant ſaid theſe Wwords,. thou art à thi os and ftolef? a mare 
{ innuends the plaintiff ) without an averment that the words were 
ſpoke en querentt vel de codem querente, as the uſe is; this is 
not good, becauſe it does not appear of whom they were ſpoken, 
and the „ 1 not help it. Paſch. 11 Car. B. R. between 
+ BURGESS AND REEVES, adjudged in a writ of error upon a 
judgment in“ bank, and this reverſed accordingly. Intratur Hill, 
10 Car. Rot. 974. 7h; zugh in the aurit it vas well, ſcil. dixit eidem 
gueretil 1. Trin. 1650. between 1 SMITH AND ANDREWS, ad- 
judged in a writ RY error upon a judgment in ban Intratur 7. 8. C. 
Trin. 1559. Rot. 1649. and yet there was laid a communication of 
the plain: if. = 

In an action upon the cafe, if the plantiff declares that 
whereas J. S. had made to him a bill of 4ol. debt, and had ſeajed 
and delivered it, the defendant ſpoke thete words of him, hat he 
had ſheaved him a bill 5 401. incauiug that bill ) releaſed [ can- 
celled or unſealed] and after | hrowed it him fcaled, and that he had 
ferged the ſaid ſea! lo the writing ; the action does not lie for this 


Hob. 45. pl. 
40+ S- Co dido 
Judged a- 
gant the 
plaintiſt, for 
tince the 
Words were 


only / a 
declaration, for the innzucads is not a ſuſſicient averment that the wri ting) 
words refer to the ſaid bull of 401. with; _ alleging a diſconrſe wich is 


Adterly un- 
AND Duc- certain, an 
for the words of themſelves 1nnucndo 

will not 

C nanz ge the 
matter of the words; for that is to make the words f iſe thary they were by an innuendo, 
Brownl. 9, Harvey v. Bucking S. C. and judgment arreſted. — 8. C. cited Arg 
67. Paſch. 22 Car. 2. B. R. in caſe of Warre v. Rye. T, which was 
hand of T. R. to an acquittarice, and the acguittance being . wr, judgment Was 


theresf before. Hobart's Reports 63. between Harvey 
KIN, Patch. 13 Jac. B. adjudged; 


are uncertain. ] 


+ 640. pl. 
© * * — . 
for ſaying 1 LE coed the 


given: tor the plaintifh 


the colloquium being now obſolete, a and de querent ie fe bs 


[9. In an action upon the caſe, for ſaying that the eat avas 28 
prrjured in his anfaver in the frar-chaml ber, innuendo . a certain 8. p. 3 
bill of complaint exhibited there by the now plaint i againft the pot appear. 
now defendant, whereas all know that the plamoii there is not : Croll, 
{worn to his bill; yet becauſe the 1 ar ds 0 themfele. 'S are aonable, 33 


ths ugh the teins : is repugnant A, hereto, the action is maintainable. j 

Paſch. 40- B. R. between Conrkrr axD Hill, ad- 

judged.) | 
[ 10. 


LOSES IC- 


[S/] in an action upon the c ſe, for ſay! ing of the plain 


— | 
nuc ndo the are of the defendant } E / * this 1 IS 24 by gs: The (innu- 
and void innueuds, and the action lics tor the words without an endo he 
innuendjs, Mich. 14 Car. B. R. between Surrh ANxp Corr, N 
adjudged, this being moved in arre t of judgment. Intratur eule "AM 
Trin. 14 Car. Rot. 1499.] deen the 

mare ef the 


defendant ) and as it is ſaid the mare of the plaintiff, it is repugnant to the preceding words, &c. And 
Cro. J. 51 2. pl. 7 » 8. Ws Jo. 409. Pl. Is Ss Go but Js P *. des 
0 55564. a) ple 28. S. Cs but 8. F. does not 45 1. 


1 11. Were 


13 


—_ ; Actions [for Words.] 


11. There it a villain naw broken into my mother's houſe to vob Scr, 
end is in the hore (innuendo the plaintiff.) It was doubted among 
the juſtices, if the innuendo can reduce thoſe words to the plain- 
tiff to have action upon them. Do. 4o1. pl. 5 30. Paſch. 37 Eliz. 
Bale v. Rodes. | 
No. 296. 12. ſnnuend? helps nothing, unleſs the words precedent have à vi- 
S.P. inf. oent preſumption of the innuendo. Cro. E. 428. in pl. 30. 


119.— : 

Ow. 57. S. Popham and Gawdy. Thw Paßt felt balf an acre of my corn (innuendo corn ſe- 

ner:id.} Adjudged not athonable, becauſe the innuendo is not to the purpoſe, unleſs the pre- 

ceuing word hav purported a vehement ſuſpicion that the corn was ſevered. But otherwiſe it wouls 

de If he had ſaid, that res bat Polen ſe many lead e- bufb-ls of corn, becauſe there the innuendo might 

explain it, with a common intendment that the ſpeaking was of corn ſevered. Mo. 396. pl. 516. Hill, 

437 Eliz. Cattleman v. Hobbs, — Cro, E. 428. pl. 30. S. C. adjudged accordingly. ——Ow. 57. 

f 8. C. adjudged accordingty. | 

An innuendo in Met ſtandi in the place of a prædicb, but it cannot make a prior et nub avas 

| w=certain b:*cre, 4 Rep. 17. b. pl. 12. Mich. 41 & 42 Eliz. B. R. per cur. in calc of James v. 
Rutiech, which ſee at (V. a) pl. 21. and the notes there. 

3 The nature of an innuerd) is 02 cxpiain words doubtful, in ſuch cafe where there it matter [efficient in 

F be doclaratin te maintain the aftiin, But if the word: before the innuendo do not found in fander, ny 

words produced by the innuendo will make the action maintainable ; for it is not the nature of at: 

tanuendo to beget an action. Arg. and agreet by Gawdy and Yelverton J. they only being in court. 
Y=iv. 21. Mich. 44 & 45 Eltz. B. R. in cafe of Barham v. Netherſal. 8. P. 10 Mod. 197, 

3 29S. Hit. 12 Ann. B. R. in cue of Harriſon v. Thornborough. 

: No innuendo will jufply matter <obicb give net cauſe ef action en the 5uftification, but the word: oveli!. 

BD contain ſcandal in themſelve:, without any ſupplement, Hutt. 44. Paſch. 19 Jac. fcems to d 


LY 
1 1 8 ang 


VVV 9 
ß Eg ah es * 


13. The plaintiff declared, that the defendant, to defame him, 
being a merchant, /ard de prefato the plaintiff, viz. he (innuendo 
the plaintiff) ii a bantrupt, Reſolved, that if (de præfato) had 
been omitted, the plaintiff could not have judgment ; for innu- 


Rid on. Arg. See (Z. a) pi. 13. in the notes, Brown v. Brinxley, 5 
78 5 
1527] ; 


endo makes no certainty where none was before; but as it is, the at 
Aa plaintiff had judgment. 2 Roll. Rep. 243. Mich. 20 Jac. B. R. Te, 
| Scutt v. Hawkins. | 7a 
Fer i one 14 There needs no innuendo where the 2v9rds are ſpoken to the d; 
; . perſon himſelf ; per Chamberlaine J. 2 Roll. Rep. 243, 244. cic 
The detend- Mich. 20 Jac. B. R. E : to! 
1 ant faid, 5 - 5 
ö (innuendo the plaintiff) im @ ?hirf,, and ſets forth no communication, or ſpe ial matter, or the luke, the 5 ing 
plautit zcver ſnall have judgment; per Doderidge and Haughton. 2 Roll. Rep. 244. Arg. | 11 
| 16, In diſcourſe betwixt the defendant and J. S. of one S. : per 
Godwin, and A. the plaintiff's wife, the defendant ſpake theſe = 
words of the ſaid S. G, and A. S. G. hath flolen away ſuch goods, dere, 
| . . . . . . % Plair 
and ſbe (innuendo the plaintiff's wife) vas privy, aud conſenting * 
tfereunt. Reſolved the words were actionable, reddendo ſingula deere 
ſingulis; and (ſhe) cannot be referred to 8. G. but to the plain- 5 
titt's wife. And to ſay one 1s privy and conſenting to the ſteal- 
ing the goods is actionable; for he accuſeth her to be acceſſary. dec 
And judgment for the plaintiff. Cro. C. 236. pl. 18. Mich. 7 one 
Car. B. R. Mot and A. his wife v. Butcher. the 
17. Fezebel your daughter (innuendo Frances your daughter) hath = afte; 
a falſe key, and hath flolen 105. out of my bx, The jury found of t! 
that the words were ſpoken of her. Per Vaughan Ch. J. Jezebel brot 


1% taken proverbially for a name of reproach, and ſo he thought a 
good action lies; to which the others agrecd. Cart. 231. Mich, 
22 Car. 2. C. B. Aiiby v. Eiingiey. 

: . 18. Cie, 


"$36 


dered by conſent, — Jo. 376. pl. 2. Hill. 11 Car. B. R. Anon, S. O. 


Actions [for Words.] 


18. Taſe, for that the defendant went to x juſtice, &c. and 


faid, 1 have loft fome ſheep, and do ſuſpect quendam F. O. (innu- 
_ endo the plaintiff;) and thereupon procured the ſaid J. O. to be 


arreſted, &c. It was moved in arreſt, that the innuendo was not 
a ſufficient averment that the plaintiff was the party meant by 


(quendam J. O.) and no colloquium laid, &c. Judgment was ſtaid. 


2 Show. 59. pl. 44. Paſch. 31 Car. 2. Oſborn v. Key. 


527 
Vent. 337. 
Anon. S. C. 
and judg- 
ment re- 
verſed; and 
per cur. the 
declaration 
not ſaying, 
that the 
words were 


ſpoke of the plaintiff, the innuendo is not ſufficient; and it is the worſe becauſa (quidam J. O.) ime 


ports another perion than the plaintiff. 


19. Thou art a forſworn man, and didft take d flſe oath again 
ne before juſtice Scaqven (innuendo Scawen a juitice of peace.) 
Judgment was ſtayed ; for though it is actionable to ſay that one 


' 43 forſworn before a juſtice of peace, yet it does not appear here 


that Scawen was a juſtice of peace, otherwiſe than by the innu— 
endo; and it may be that a man's name is Juitice Scawen. 3 Lev. 
166. Mich. 35 Car. 2. C. B. Gurneth v. Derry. 


(K. b) Where the Words are uncertain of whom 
they were ſpoke, What ſhall be a good Averment 
that they were ſpoke of him. 


i. J* an action upon the caſe, if the plaintiff declares that 

there was a di/ccur/e of the plaintiff between the defendant 
and J. S. and the defendant faid theſe words of the plaintiff, 92 
tell my landlord (innuendo the plaintiff} 1 fay he us a thief, and ftole 


uo ſhutters for a window ; and 1 will hang. him if any law aoul 


do it, and if I cannot ds it, the bail; ſhall ds it; this is not a ſulli- 


cient averment that the words were ſpoke of the plaintiff, there 
not being any averment that he was the landlord of the defendant. 
Mich. 11 Car. between SPENCER AND MubpBURNE, the court be- 
ing divided thereupon in arreſt of judgment. But after, Hill. 
11 Car. judgment was given againſt the plaintiff, quod nil capiat 
per billam. ) | 


[523] 


Cro.C. 420. 
pl. 10. S. C. 
the court 
was d:videg Z 
and aiter, to 
avoid terther 
queſtion, it 
as sdeited, 
that the 
plaintF 
thould res- 
quiſh his 
action, and 
amend this 
fault in che 
ſecond; ard 


it was or- 


and it was inſiſted for the 


plaintit?,, that it being dixit de præfato querente, the innuendo uns ſufficient without averment, dut 


per cur, conttfa. 


there, 


[2. In an action upon the caſe, if the plaintiff, being Delamore, 


declares that there was a ſuit in Bath between the defendant and I. & 


one S. and the defendant pleaded to ifſue ; and at a trial n Bathe 
the plaintiff was ſworn as a witneſs, and ſhews his oath ; and that 
afterward the defendant having a diſcourſe with the wife of 8. 
of the ſaid trial and oath, ſaid theſe words of the plaintiff, your 
brother Delamore (innuendo the plaintiff exiſfentem fratrem of the 
wife ) took a falſe oath againſt me in the hall ( innuendo, c. I I wouid 
not take ſuch an oath for all the world. After not guilty pleaded, 


and a verdiꝙ for the plaintiff, yet the declaration is = good, 
16;aule 


3. C. cited Comyns's Rep. 268. in pl. 137.— 8e: (H. >) pl. 3. and the notes 


(G. 5) pl. 3. 
* 


See (D. b) 
El. 4. S. C. 


He did n: 
aver that he 
was his ton, 
or that he 
Had but one 


ſon. 


per tot. Cur. 
Crooke 25 
ſente, that 
IS was not 
gd. 
62. pl. c 56. 


Mich. 15 


Car. 


Comyn:'s 


a [ 82 
— — 
Fol. 85. 


Actions [for Words.] 


becauſe it is net averred that the plaintiff was brother do the ſaid 
wife F S. to whom the words were ſpcken. Hill. 11 Car. B. R. 
berween DELANMORE AND Hrskixs per curiam; and though the 
judgment given in Hate was reverſed for error in the judgment, 
yet it was adjudged for the defendant accordingly. Trin. 1x 
Car. Rot. yoo. for the court ſaid that the mnnuendo is not ſulli— 
cient, and without an averment it is not good, by ſaying that he 
ſpoke it of the plaintiff, though the jury has found for him. 
Quere rationem ; for there was another good cauſe of the judg- 
ment, ſcilicet, mafmme as it was not averred that the iffuc was 


Ts £ in any trial, but only that at a trial he fare, &c. 


If A. having a diſcourſe of Je. Potter, ſays theſe words, 
that Sane ad ragte and willain Potter, without faving any more 
words, Jo. Potter ſhall have an action for thoſe w ords, alleging e 
diſceurſe of him, and that the defendant ſaid theſe words of him 
without other averment. Hill. 11 Car. B. adjudged, between 
PoTTER AN p Lovepar, this being moved in arreſt. But a writ of 
error was brought. ] 

IA. If 7o. Jobnſen, junior, brings an action upon the caſe for 
theſe words, àverring that the defendant ſaid theſe words of him 
to one Jahn Fohuſon, ſenior, I will take my cath that your ſen ſtole 


my hens. Though the plaintiff be the ſon of him to whom the 
words were * ſpok ten, and the plaintiff avers that the defendant. 


ſaid theſe words of him, yet the action does not lie, vithout 
averment that he is the fon of the faid John Johnſon, ſenior, ts avbom 
the wvords were ſpelen. Mich. 15 Car. B. R. between Jonxson 
AND Din, per curiam, in arreſt of judgment; and this ſtaycd 
accordingly.] 


Nep. 263, Arg. cite: . . 


Cs. If Robert Nelſan brings an action upon ihe cale, and de- 
clares that the efendar it having communication with certain of 


the king's liege e's of the pla intiſt, ſpoke of the plaintiff theſe 


See (F. a) 


words, Captain N-!/:n { innuends the plaintiff } 1s a regue and a thin, 
and hath flalen awvoy ny cdi, ud 1 Twill prove him a thief. "This 
is a good declaration to maintain an action, wilhyut any averiment 
that he was a caßptuin, or known by this name, inaſmuch as there 


was communication of the plaintiff, and it is averred that the words 
were ſpoke of the plaintiff, "and there hall not be intended plurality 
of Nei/zns., Trin. 22 Car. B. R. between NELSON axp SMITH 
adjudged, this being moved in arreit of judgment. Intratur Paſch, 
22 Car. Rot. : 

[6. And the ble caſe, Mich. 22 Car. B. R. 1 O520RN 


pl. 25. 8. C. Ax b BrRookrts, the caſe being that the defendant having commu- 


and the notes 
there. 


nication with q: S. of the plaintifr, ſaid of him, Captain Oiborn 7s 
forfavorn, and his cath is pon record. Intratur Trin. 22 Car. Rot. 
767. per curiam, but not adjudged, as I believe.} 

7. In an action upon the caſe, if the plaintiff declares that the 
defendant fpoke certain ſcandalous words, viz. thou flolrft my mare, 
&c. or ſuch like, without an averment that they were ſpoke eidem 
guerenti, or de exdem querente, as the uſe is, becauſe otherwiſe it 


caphot 


3 
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Actions for Vords.] 929 
cannot appear to the court that they were ſpoke to the plaintiſf, 
Or of him. Paſch. 11 Car. B. R. between and £2 
Rireks adjudged in writ of error upon a judgment in bank, and 7+ 8. C. 
this reverſed accordingly, though it was zuuuendo the 8 tiff. 
Intratur Hill. 10 Car. Rot. 674. i the writ was ell, ſel- 
licct, Mit cidem querents. n. 1650. between + OMITH AND I (I. b) ph 
AXDREWS adjudged in a writ of error 3 a judgment in bank. 7. 5. C 
1 8 1649. And yet there was alleged a: diſcourſe of 

7 . 


—_ 


2. * 
id that the deſendant ſaid the wor: 
ON upon the Caſe, if t Flaintiff i that the Sty. "ons 
defendant 9 eollgguimm cum guerente, the defendant in preſence 8. C. ad 

-1d he,. focra aid theſs wan judged for 
and hearing of ieveral other P erſons {aid theſe words, thou (mms 7. plastik 
ig the plainsif art a thief, &c. but does nt allege that th ey Tee I newer 
ſpoke OY er to the pluintijf, according to the uſual courſe, yet 18 Es TORS ee 
good; fort it thall be intended they were fpeke 111 
for inaſmuch as the colloquium was between the p laintiff an 
ſendlant, it cannot be intended but that the words were ike to 


to the ſtate, 
1 * 
53 
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de- been, It was 
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upon the colloquium. Nich. 165 1. between Bizi Io AND FIA Z- fhewn to be 
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ec, Sty. 433. Hill. 65 By R. Lamplugh v. Hewſon: 
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. 2 7 ; © W ; "7 * - 
words were ſpoken, and without tuch an athirmative it is not Phe decla- 
"es a RE h : «ops 2 ration is not 
ſuflicient to ſay that he ſpoke them of the plaintiff. Hill. 1652. „ 
x 890d; — 
between BURROWES AND UIsRE R, adſudg ed, contra QUCTCICIN cſs it docs 
\ £3 %* ' * Fa * — 0 . * * ? 5 5 0K [ 
per curiam, after a verdict for the Plaintig. Intratur Trin. 105 2. hot ine 
that the 
;t -_ gp : 
Rc — 10 I 74] words were 
in Ke to the pain! it $8 fon; per tot, cur, preter Cawdy, | Golvib, 137. 5h. 15 Fill, 43 r. 
: } Atkins, Ss Cs 
ar 


57. 
En 4c, ck Ss C10 Ec 410 pl. 1. Mich. 27 & 7 S Ela. B. R. Daicock v. 
a0 ulged for the detendant by all except Gaudy; for it cannot be intende! t 
more = * 
it ſhouts be 
429. in > ob 2 
d 4 


of any oth cr rFerion, unlets it had been averred that his fon Was dretent. Lut Candy heid 
intended; for otherwile he could not have ia (thy father. } —— S. C. cited per cus. Cro. Le 
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2 [4 

S. P. adjudged accordinely per tot. cur. and the innuendo 4:cs not help it. Cro. C. 02. pl. 16. Mich. 
5 Car. C. B. Phe ps Ve Lane. S. P. Civ. C. 177, pl. 25. the court were divided; Hyde Ch. J. 
«id jones doubted if the ation was not maintainable, becaufe it was alleged that the defe adant ip. ke 
of the plaint tr, and is found gut Y 3 bit it was anſwered that > the words 75 e in every declaration, 
di it was in the cate of Harvey v. Chamberlain, and in that of Bennet v. Codnam ; but the words 
not being put in certain, nor wided by aserment, the declaration is not good, nuvi can be helped by the 
ver ict. Et adjornatur. Mich. e Car. B. R. Shalmer v. Foltet 

1 did net know that N. ( muen 9 obo plainttff) cvs tiy orotÞer he bath for avorn >: 'miclf, ard I 
Wil prove Vim perjured, Sc. The plaintiff declared tha: he ſpoke the words in the preſence ot One 
Lumley. It was objected that it was not averred that Lumley was the plaintiff s brother; ſed non al- 
locatur; for being alleged to be ſpok-n in the preience of one only, it cannot be intended but * 
was the plaintiff, if the ther revera be his brother, and therefore ma; be helped by the innuendo; but 
Cherwiſe v here ſpoke n in the pretence of divers others. Cro. E. 429. pl. 32. Mich. 37 & 38 Llize 
* R. Vrosdreff v +, =; tl 365. pl, 492, 5, Ce bot S. P, dees not Appears 
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Fol. 36. 


———— 
® 3. P. ad- 
judged ac- 
tionable, 
the words 
deing ſpoken 
in Devon- 
ſhire, where 
(nealer) 

ng ni ſies the 


Ackions [for Words. 

to. Mr. Price, you do my Ld. Burleigh wreng that you do hot 2²¹ 
frebend Jeremy Fohnſon (innuendo the plaintiff) for a felon, and 
ferze his goods ; for he (innuendo the plaintiff) hath ſtolen a ſheep 
frem Wright of Niſty, (innuendo John Wright.) It was moved 
in arreſt of judgment, becauſe the words are not alleged either in 
the writ or count to be ſpoke of the plaintiff, but only in reciting them, 
he ſays, innuendo the plaintiff, which will not maintain the ac- 
tion; and the court was of that opinion, and gave judgment for 


the defendant. Cro. J. 126. pl. 12. Trin. 4 Jac. B. R. John- 


ſon v. Aylmer. | 
11. Your daughters (innuendo the plaintiffs) are avhores, and pla; 


the whore for their filk gowns, and are J. S. ＋ whores ; and laid 
ſpecial damage. Exception was taken that it was uncertain of 
whom the words were ſpoke, ſince there might be more daugh- 
ters; but per cur. it could not be better laid, the innuendo being 
of the plaintiffs. Judgment for the plaintiffs, niſi. Kcb. 525. pl, 
15. Trin. 15 Car. 2. B. R. Henacre, &c. vv.. 


(L. b) Z7:x it ſhall be brought for Words not wel! 


known to the Juſtices, 2w:thout an Averment. And 


where an Averment ſhall aid it. 


[I. IF an action be brought for werds of ſander, according to ths 


phraſe of the country where they are ſpoken, though the cour: 
does not know what they ſignify, yet the action lies without an 
averment of the ſignification; for the zudges of themſelves oug:: 
to take notice of Engliſh words ſpoke in any county. Mich. 14 Jac. 
B. adjudged. Hob. Rep. 169. cites 6 Jac. in banco. An action 
lies for theſe words, H, art a healer of felenr, without an aver- 
ment how the words are taken, being informed that in ſome coun- 
tries they are taken for a futtheter of felons. } 


Ee as hider or concealer. Noy 133. Prilham v. Tucker. Yelv. 153. Paſch. 7 Jac. S. C. 
in B. R. adjusged for the plaintiff, there being theſe additional words, viz. and baſt ſhewed ſuch Fa. 
UF 10 4 hc rſe-ffealer in y conftab! ſhip, lat thereby bath ti e Hot ſe ard thief wrre cenveyed aα f, 4. 


z: eth m my power to barg tte. 


S. C. cited Hob. 127. in pl. 157. az adjudged, and that with- 


out any averment how the words were taken, becauſe the court was informed and took Knowledge tl: 


an ſome countries it was taken for a ſmotllerer and coverer of felons. 


S. C. cited 


* cur. 12 
od. 572. 
Mich. 73 
W. 3. 


2. If B. ſays of A. a merchant, (having a diſcourſe with him 
concerning ſeveral reckonings and accounts between them for ſe- 
veral ſums of money, to the faid A. by B. then qdue,) ho art 2 
baſe knave, @ cheating knave, thou haſt cozened me of 4ool. er 500! 
thou art a beggarly knave, and I will make thee fly Englart. 
Though no action lies for theſe words of themſelves, yet if ther: 


be an averment that Vt words (thou art a beggarly knave, and 


I will make thee fly England,) in Londin, where theſe words wer? 
ſpoken, Laue the fame ſenſe os if he had called him bankrupt ; in 
this caſe, if the defendant demurs upon this declaration, or it !. 
be found by verdict, the action lics for theſe words. Trin. 13 
Car. B. R. between Duxcan axp Kor, adjudged upon a de- 
murrer ; and ſo in ſuch a caſe, in effect, adjudged upon a verdict 


the ſame term-] 
| (3. i; 
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him out of dars; 


Actions [for Words.] 


[3. If a man ſays to A. who is a cher by huis trade, thou art 
not worth a groat, no action lies for theſe words, though it be 


averred that in Exeter, where theſe werds were ſpoxen, it is tanta- 
mount, as if he had ſaid, thou art a bankrupt ; tor thete gods are 
well known to the judges, and there needs no averment, and the 
averment will not inforce them contrary to the true Ane of the 


words, which is well known to the judges ; and if he is not worth 
a groat, yet his credit may be good, as is the caſe of many tradet- 


men. Pie Car. B. R. between Moox AND AXE, adjudged 


per cur. in a writ of error upon a judgment in £xeter, and the 


judgment reverſed accordingly. Intratur Mich. Car. Rot. 


213.4 
ir: ft bim, the words would be actionable upon this ſpecial matter. — 8. C. 


name of Moon v. Moxham, as a judged accordingly. Raym. 184. Arg. 
ingly, 2 Keb. 549. in pl. 25. Arg. 


331 


Mar. 1 f. pl. 
37. Paſch. 
15 Car. 
Mead v. 
An, . 
adjudged 
upon a writ 
O! error not 
actionable; 
but if be 
had laid fe- 
£ ally that he 
bas damni- 
feed, and hod 
I bis credit, 
and that 
Ine Toould 


cited vy dhe 
S. C. cited accord - 
* So cited per CUr. 12 Mod. 592. Mich. 13 W. 3. and 


ſays the averment ſigniſies nothing in the caſe, for it does not alter the name of the words; for to lay 
of a trader in any place that he is no: worth a groat, imports a icandal, and nobody will truſt a man 


that is thought to be worth nothing 


[4. If a man ſays of A. to his maſter (who is a ſbremater, and 
A. his j5urneyman, and the foreman of his thop, and ufed to cut 
leather to make ſhoes, and to fel] goods ſor his maſter,) it is no 
matter who hath him ; „ r I warrant whs/cever hath hi Fas he <vill cut 
thele words, with an averment that in Landon 
(where they were ſpoken) amount to as much as if he had ſaid 
that he would undoe his maſter, which ſcandalizes him in his 
trade, Care actionable. ] There were other words allo, ſcilicet, he 
went to J. S. to receive for me 20]. and cozened me of 208. 
before he came home; but the court rclied not upon theſe, but 
rave judgment for the other words that tlie action lies. 
15 Car. B. R. between E:.11s axb HuxT, adjudged per curiam, 
it being moved in arreſt of judgment that che action did not lie. 
Intratur Hill. 14 Car. Rot. 1218. 

[5. If a man brings an action upon the caſe againſt another, 
for tpeaking of him certain ſcandalous eleb words, though he 
docs not put the Englith of them in the dec yet the de- 
claration is good; for the court ought to take information by 
Welchmen what the words ſignify. Hob. Rep. 169. an anony- 
mous caſe, adjudged, and there cites Trin. 43 Eliz. 3024. between 
* WiLL147 VERCH, HowWEL, AND Evax GEORGE, adjudged, B. R. 
and alſo Paſch. 44 Eliz. Rot. 8034. adjudged.] 


Paſch. 


See (U. a) 
*. . 
and the 

notes there. 
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ing che 

plaintiff 4. 
— — 
® Fol. 87. 
— 


FF In the 


Welch tongue, but did not aver what the word did import; but averred that it was in the preſence of 


divers that underſtood the Weich tongue. 


The court took n from Welchmen wha: the word 


meant in Eng! th, wherein they were Hatisfied it was the ſame as perjured in Engii:h, and gare judgment 


tor the plain F. 


If words {poke in Welch ffprify rior the plain: ＋ is pryzured, but the plainti turns them into 
Engliſh words which do not amount t ps Hoy, (as that the plaintiff is torſworn,) an action lies not 
for them; per Roll Ch. J. and therefere judgment was ſtaycd. SY. 263. Palch, 1651. Roſie ve 


Lawrence, 


6 Thou art a limer, and an putputter, adjudged actionable, be- 
cauſe in the country where they were ſpoke, a limer ſignified a 
- OL. 1 Rr thief, 


Palm. 44 + 4. @ 
Cikes 8. b. 
25 de (out- 


* 
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patter, \ and 
Gat it 1g 
nies one 


1 * * 
15 r* ess oY 


the Bighway. 


5. C. cited 
Rio. 40. 1 
5 5 2 45 
N orto. K 5 

cale. 
5. P. Cited 
Nelv. 153. 
25 action- 

able. 


Ations [for Words. ] 


thief, and an outputter ſipnitted a receiver of felons. Arg. Dal. 
9% in pl. 27. cites 4 II. 8. Bradno v. the Prior of Tin- 
mouth. : 


Ton Bast Arained 3 rare, (innuendo carnaliter cognovit 
quam.) The jury found the words, and likewiſe the meaning, 
to be carnaliter cognovit; and ee ior the plaintiff, becauſe 
the verdict found precitely that this was his meaning, ark it is a 
phraſe of the countrr. Cro. E. 250. pl. 15. Mich. 33 & 34 
Etiz. C. B. Coles v. Haviland. | 


Vain. 64. S. P. Cited as ationable, ——S, P. cited by Jones J. Mar. 2. in pl. 3. 


Oibos v. 
Davie, S. Co 
adrudged ac- 
Cordingly. 
Noy 19. 

S. C. judg- 


8. Where one called an attorney champertor, it was objected 
that this was a wrd o art, and not to be underſtood by the vul— 
gar, and fo no damagcable flander any more than for words in 
Latin or Welch, except you lay that the hearers underſtood it; 
but 1t was reſoly ed that this | being in Englith, and gf a certain arid 
fingle ſenſe, the court cannot doubt but it was underſtood, Hob. 
117. pl. 145. Box v. Barnaby. 

9. In action for ſpeaking Welch words in prefence of divers 
underſtanding that language, witneſſes were fworn as to the fig- 
nification of the words; fome depoſed they ſigniſied ſtealing, 
which others denied; but all agreed that the proper ſipnification 
vas bearing (or 5 carrying away;) and thereupon judgment Wits 
given againſt the plantitt, Hob. 191. ph 39. Trin. 15 Jac 
Gibbs v. Jenkins. | 


ment was azreſtes ; for the words mall be taken in mjtior; i. 


{ 533 ] 


* ord; 
ſpuxcr of 4 


10. L. marked and test up the ſheep of B. with a fleſh-mark of 
bis cwun, as Hit own Speep ; and averred that by marking with a 
fleſh-mark zs under flood feealing in the county cf Southampton, and ſo 
B. crimen felonite ei impoſuit. Per cur. with thete averments 
the words are actionable z and judgment for the plaintiff, niſi. 
2 Keb. 289. pl. 66. Mich. 19 Car. 2. B. R. Linter v. Butler. 

11. Tv dyers are gone off, (innuendo become bankrupt) and fr 
enght I kncav FH. av1ill te fo 700 within th eſe 12 mut. Per cur. the 
ſignification of the words (gone, off) are very well known among 
merchants, and the innuendo here is not introductory of new 
matter, but explanatory only of the foregoing words ; and judg- 


ment for the plaintifl. 18 Mod. 196. Hill. 12 Ann. B. R. Har- 
riſon v. Thornboroug:. | 


In general. 


LD. 2) Declaration 200d. 
( 8 


1 C TION upon the ca 1 for calling the plaintiff falſe ju/- 
tice of the peace, vel his Jemilia ; theſe words, his familia, 
were ordercd oc be Siruce cut Of the book Ldcclar ation} per Cur. 
1 1 fer 
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8. C. cited 2 Show, 436. 
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for the uncertainty. Br. Action fur le Caſe, pl. 112. cites 4 Juſtice of 
E. 6. peace, be 

| | makes ue of 
the king's commiſſion to worry me cut of my eſtate, Ard afterwards the words were laid in Latin (wich- 
out an anglice ad tenorem & effectum lequen .). It was moved, that being laid ad tenorem & effectum 
ſequen', ſomething may be omitted which may alter the ſenſe ; and "tis not an expreſs allegation that 
the defendant did ſpeak thoſe very words. And for this reaſon jutzgment was ſtaid, though the court 
held them actionable. 3 Mod. 71. Mich. 1 Jac. 2. B. K. Newton v. Stubbs. 2 Show. 435. 
pl. 399. S. C. adjudged for the detendant. Bur the reporter makes a quære if the principal caſe was 
not well enough after a ver ict, the (ad effectum) being but lurplutaze ; tor it is ſaid hæc falſa & ſcan- 
d aloſa verba ad effectum ſequent'. So that it is ſulhciently certain, by ſaying, hc, &c. and the other 
words, as idle, ought to be rejected; had it been quædam ve:ba ad effect. ſequent. it had been un- 
doubtedly ill; but however after much debate, judgment was pro def. in Michaelmas term following, 
it having been after moved. 


2. Action for ſpeaking ſanders words at D. and S. is not good; 
for it is not poſſible to ſpeak the ſame words at divers places at one 
and the ſame time; but if it were at divers tunes, ke may have 
ſeveral actions. Dal. 106. pl. 55. 15 Eliz. | 

2. In an action upon the caſe for ſlander, and thereupon error Ow. gr. 
was brought, becauſe it was nt evprefed in the declaration, gud 3 b 
maliticſe dixit thoſe words. And adjudged that that is no error; aside ac- 
for the words themſelves are malicious and flanderous, ſo judg- 22 

N 7 "i a * 1 CX. 268. 

ment affirmed. Noy 35, 36. Mercer v. Sparks. pl. 30. S. C. 
adjudged and affirmed in error; for ſince the words are ſcandalous, they are eo ipſo maliclous. 

In an action for words, it is not neceſſary that they be alleged to be ſpoken faiſo & mz/itis/e, though 
ſach words are neceſſary in indictments. Sty. 392. per Roll Ch. J. Mich. 1653. Anon. 


4. In action for ſcandalous words, the plaintiff dectared, Hat Oro. E. 486. 


: 5 n „ 3 I. 2. Hail v. 
the defendant in prefentia diverſcrum inalitigſe dixity he hath, Sc. e 


It was objected that this may be, and yet no flander; for it may S. C. bad 
be in their preſence, and they not hear it. But this exception was i. 
waived, for it ſhall be intended that they heard it alto, Noy 57. 
Trin. 38 Eliz. Hall v. Hemmlly. | 

5. In action for words, the dectaration was, %, propalavuit 
quedam ſcuudaliſa verba, prout in his Anglicans verbis ſequent”, (v12.) 
than, &c. and it may be the words were ipoken in another lan- 
guape, which they who were preſent underſtood not, and then . 
there is not any cauſe of action, as it hath been adjudged before [ 534 ] 
theſe times. Sed non allocatur ; for it ſhall be intended that ke 
ſpake anglicana verba, and the words prout in his anglicanis 
verbis ſequent” is tantamtuut as if he had ſuid, hec* anglicana 
verba ſequentia. Cro. E. 5 73. pl. 13. Trin. 39 Eliz. C. E. Date 
v. ROOk wood. | | ed 

6. Caſe, for that he ſpake of the plaintiff, dem ſcandal The words 
verba, quorum tenor ſequitur in hac vertu, tau, Qs. vel coiiſimilia, 1 ws 
held not actionable; and Walmflcy ſaid it was by reaſon of the 1 
word (conſimilia) as it was adjudged in GARTER's cale. Be- cur. for 
ſides, the alleging that he ſpake divers words, quorum tenor ſc- 1 
quitur is ill; and therefore it was ordered that the roll be onldtted in 
amended. Cro. E. 645. pl. 52. Mich. 40 & 41 Eliz. B. R. Hale tte quorum 
v. Cranſield. en 


5 unhich was 
within the words, which would cauſe the word: not to be 2Qtonable 53 whetefore judgment was ſtayed, 
Cro. E. 857. pl. 24. Mich. 43 & 44 Eliz. C. B. Garford v. Clark. 8. C. cited Hiardr. 2. 

So being laid thy le fuse ſl je j andilus eds [orc feardat: A 
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and therefore the ſudgment was ſtaid, though the court held the words actionable. 


Actions [for Words.] 


3 Mod, 


pl. 399. S. C. adjudged ac- 


77, 72. Nich. 1 Jac, 2. B. R. Newton v. Stubbe. 2 85 ow. 435. 
. he re bot ter adds 3 quæte if the principal caſe was not well after a verdict, the (ad effectum) 
being but ſurpluſage; ſo that it is ſalficie ently cert an, by ſaying (ec, &c.) and the other words, a: 


or bee gn \ T1 


OUZ nt to 


dau d ad F lequentem ) it had been un- 


be rejected. 1 hat had it been / 
debate, it being atter moved, judgment was for the 


but s that hewever, after much 


gerendent in the Michaelmas term following. 


Noll. Rep. 


C < 

Do. Jer MK age , 

S. C. 85. P. 
eited as ad- 
judged Het. 


Roll. 
244. 
Swead v. 
Bagley, &.C. 
adjud ged ac- 
cordingly; 
and Coke 
Ch. J. ſaid 
at here is 
injuria, but 
not dam 
num. 
; Bulſt. 74. 
S nead v. 
Eacley, 


Rep. 


2 Roll. Rep. 
373. S. C. 
14785 that ſo 
was the cpi - 
nien of Ley 
Ch. J. but 
Doder.. ze 

42 4 nothing. 
— Lat. 218. 


Pls I 2s. 


6. 'The plaintiff declared, Dar the d:fondant ſpake theſe words 9 
hin, thu art, Cc. It was objected at the declaration was ill. 
Sed non allocatur; for being ſpoken to the plaintiff they are ſpoken 
F him, and are all one. Cro. J. 39. pk Mich. 2 Jac. B. R. 
Kellan v. Manceiby. | 

In an action for ſcandalous words, plaintiff, declared gurd 


. 2: 2 x 
intendebat & conatus fuit to marry ſuch a woman and that by reaſ# 


of {:, 5 a, { fuch word; 2 bo of him ſhe aid FE uſe him. It vas 


moved m A of judgment, that intendebat 1s only to ſhew whar 
his intention was, and that he ſhould have faid, quod colloquium 
habitum fuit de matrimonio. And per Coke Ch. J. what conatus 
is, non definitur in lege. And per tot. cur, clearly, the declara— 
tion is not good; and adviſed the plaintil to begin de novo, ai. 
to lay an expreſs colloquium of a marriage, and a breach, or falling 
ott, by reaſon of th:ſe words, 2 Bulit. 276. Mich. 12 Jac. Sell 
v. Facy. | 

8: Action for ſlandering his title, and declared that lands de- 
ſcended to him a: heir to his brother, and he had an intent t9 afſuie 


-'7 


part of them upon his fon for his advancement, and to make leaſes :j 


the other part, and the defendant, to fruſtrate his intent, faid, vis. 
that He e lain utif had ng more right ts the lands than aj! -anger ; but 
becauſe it was mt fheev: d that ho aw0s in communication to make leaſe, 
or affurance: to his fon, but only that he had an intent, which might 
be ſecret, and not knew n to any, the court held it to be ill, and 
Ju: Jement for the defendant. Cro. J. 398. pl. 3. Paſch. 14 Ja. 
B. R. Smead v. Badley. | | 


S. C. adjudged according'y. 


9. PlaintifT declared, that A. wal him M. his daughter, in 
marriage, and 300l. portion; and that there was a colloquium at H. 
between A. and B. and that H. faid ſuch ſcandalous words, _ 
%%% M. refuſed is marry him. But becaule no place is laid wwher? 
the words were ſpaten, judgment was arreſted; for though th: 
1 was at H. yet the words might be ſpoke at another 
place afterw ards, and it is t faid ad tunc & ibidem, as the com- 
mon courſe is. Palm. 385. Mich. 21 Jac. B. R. Taylor v. 


Tally. 


10. Y. hath firfaworn 22 in a fas 4 in the council of Il 
Marches broyyht by T. In action for theſe words, plaintiff ſhews 
that a ſuit was depending there between himſelf and his wife, and 
J. 8. It was objected that it is not ſhewn that there was a ſuit 
brought by him alone. Sed non allocatur. The ſuit is not mi- 
terial, for he is ſcandalized; and the declaration i is well enough, 


for the firſt ſuit is not the warrant of it, but only the occaſion of 
ſp * , 
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ppeaking; and in common intendment it is a ſuit by the baron, 


if the laſt ſuit be grounded on the firlt. 2 Roll. Rep. 471. Mich. 


22 Jac. i. ess caſe. 

II. A. faid that B. is a good attorney, but that he would play on Where 
bath fides. The words are actionable, but the court gave no judg- OS. 
ment, becauſe the plaintiff did * nt declare, that the words were chanel : 


ſpzte of himſelf. Brownl. 5. Paſch. 13 Car. Brown v. Hook. def. ndan; 


| | With pa- 
ing the words, and does nt fry dixit de Querente, it is not good; for in ſuch caſe they may be ſpoke of * 
ay other body, as well as ot the plaintitt; per Roll Ch. J. to which Bacon J. agreed, and laid, that 
tle word (dixit ) was net in the declaratien; and ſo it appears not whether he tpoke, or Mit, os thought 


te words, Judgment againit tuc plaintiff, nifi, &c. Sty. 70. Mich. 23 Car. Anon. 


12. The plaintiff declares, that there was a communication cf 
marriage between the plaintiff and one M. who was worth 3ool. and 
that fhe deferred marriage with him, (as much as to fay) viriſimile 
fuit, that they ſhould be married; and the defendant, in the hear- 
ing of divers perſons, ſaid, M. is Mr. Edwards's whore (innu- 
endo the plaintiff.) Whereupon NI. refuſed to marry the plain- 
tiff, After a verdict for the plaintiff), it was moved, iſt, That 
there was no agreement of marriage, nor mutual love alleged be- 
tween the plaintiff and M. 2dly, That the words were not al- 
leged to be ſpoken of the plaintiſt, but only in the mnuendo; yet 
upon good debate, judgment was given for the plaintitl. All. 6. 
Mich. 22 Car. B. R. Edwards v. French. 

13. He hath forged a bond, Sc. The plaintiff declared, that the 
defendant ec fifa & falſa verb dixit. It was objected that it 
ſhould be fie S filſo dixit. But per cur. it is well enough. And 
judgment for the plaintiff, Keb. 273. pl. 60. Paſch. 14 Car. 2. 
B. R. Motley v. Slaney. 


14. In action for ſcandalous words, the plaintiff declared that Lev: 1715. 


S. C. the 


he 18 a limeburner, and gets his living by buying and iclhng, and 
the defendant ſaid of him, de arte ſua, he is, Sc. After verdict 
it was objected, that it is ct ſaid the defendant n of the trade 
of limcburning, but de arte ſua generally, and he may have an- 


count was, 
that the de- 
fendant ha- 
bens cello- 
grium of him 


Sd arte 


other trade. Windham and 'I'wiſden J. held that the words (de 
arte ſua) are applicable to plaintiff's profeilion of a limeburner ag 2 

but Hide Ch. J. and Keeling e contra, and the court being di- 3 
vided, no judgment was given. Raym. 86. Mich. 15 Car. 2. B. R. and Twitden 


LS : 
Tery H. d, that 
y V. Hooper. the words 


being laid to be ſpoke of him + and his trade, are ſufficient, without any colloquium either of him or 
his trade, the ſame being found to be ſpoken of him and his trade. But the court being divided, nudge 
neat was ſtayed, Keb. 602. pl. 75. Terry v. Cooper, S. C. adjornatur. Keb. 64. 
pl. 15 & 16 Car. 2. B. R. S. C. the court was divided ;, & adjornatur. 

+ It ſrems, the words (and his trade) ſhould be (and his art). 

The plaintiff declared that the defendant ſpake of him ſuch and ſuch words {which were ſcandalous) 
& ex uitericrt malitia de flatu of the plaintit? col/ioguium habens, ſaid ſuch other ſcandalous words, FEED 
dem worborrums omitting frætextu, or any like word, the plaintiff ſuſtained a ſpecial damage, ad 
cu, S. Exception was taken, by reaſon of the want of pretextu, or occaſione; and alto that 
tre words are not laid to be ſpoken of his trade; for the words de fatu will not import that, but th ny 
it ought to be, arte vel miſleris; but abſente Holt Ch. J. the court gave judgment for the plaintiff, 
fo: te declaring that he was a tradeſman, the words (de ſtatu) are equivalent to (arte ſua), and to be 
intended of his trade, and then being ſpoke of him in his trade, the words are actionable, though 
thc ſpecial damage had been eft cut of the calc, Ld. Raym, Rep. 610. Mich. 12 W. 3. Read v. 
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3 Keb. 84. 15. In cate, the plaintiff declared that he was a maltſter, and 
* the detendant habens colloquium of him and of his trade, ſaid, 
tine have a care of him, and ds nat deal <vith him ; he is a cheat, and will 
without a cheat you; he has cheated all the farmers at E. and dares not Hero 
ae re his face there, and now he ts came to cheat at H. The fury found all 
there being, the words, but that there was ns colloquium of his trade, But per 
that be r9a cur. the awards themſelves ſupply the colloquiumy they appearing to be 
1 bote of his trade, and gave judgment for the plaintifl. 2 Lev. 
eb-ars all 62. Trin. 24 Car. 2. B. R. Reeve v. Holgate, | 

bee rh a7 deal 07h bim in trading. ; 


S. C. cited 16. Cafc for {peaking ſuch words, cuxgue etiuui, the defendant 
Lev. 338. foftea ſuch a uay OX ne JpoRe other avords which were 
and S. P. actionable.) After a verdict for the plaintiff, and entire damages, 
adjudged it was objected that the laſt declaration was not aflirmative that 
dein the defendant ſpoke the words, but under a (cumque etiam), which 
and thats is always ruled ill in treſpaſs. Sed non allocatur; for in an ac- 
tumqlie tion on the caſe, as this is, it 15 good, but not in treſpaſs. And 
13 judgment for the plaintiff. 2 Lev. 163. Paſch. 29 Car. 2. B. R. 
Erro, Mors v. Thacker, | | | 


and that di- 

vers c.2fic authors were cited to that purpoſe, and of ſuch opinion were all the court in this caſe, and 
gave judgment for the vlaintitt, Mich. 4 W. & M. in C. B. Cotterel v. Matthews. | 
Ia action for words /ald irvs awayt, the aft court evas cumque etiam, Which is but recital ; & dubi- 
tatur whether od. 2 Mod. $0. Mich. 22 Car. 2. C. B. Eicourt v. Cole. 


8. C. cited 17. Where there were tao /cts of words, and the firſt are alleged 
poly to be Hate in auditu quamplurimornm, but the laſt are nit fo allege, 
Mich. 4 W. yet per cur. the firſt auditu quamplurimorum runs through the 
& M. in Whole. And judgment for the plaintiff, 2 Lev. 193. Paſch, 


C. B. 29 Car. 2. B. R. Mors v, Thacker. 


(L. b. 3) Declaration. How, As to the Col- 
| loquium. 


1. T* plaintiff declared, quod quidam malefactores ignot! 

had feloniouſly ſhorn the ſheep of C. and that there be- 
ing a communication between the defendant ind another con- 
cerning the ſhcering of theſe theep, the defendant faid, 1 do know 
who did fheer the ſheep (innuendo the ſaid J. S.), and thereupon the 
other aſked who it was, and the defendant anſwered, that it was 
the plaintiff did ſheer the ſheep (innuendo felonice,) Crooke J. held 
the words actionable as laid, they being taken all together. But 
Doderidge and Haughton contra. For the colloquium was of the 
ſhecring the ſheep only, and not of the felony ; and it is not laid 
that he knew who did theer them feloniouſly, and fo it is a ſcandal 
only by inference, and fo clearly not actionable. But per Do- 
deridge, if ſhe had faid, I do tue who did it, this would refer 
directly to the felony before alleged to be done. It was ordered 
0 ſtay till moved again by the plaintiff, which hie never did, per- 
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W de querente ſuch and fuch ſcandalous words. 


Adlions [for Words. ] 


ceiving the better opinion of the court againſt him. 


3 Bulſt. 83. 


Mich. 13 Jac. Helly v. Hender. 


* 2. He hath forgeil a bond, and that is not the # . by an hundred ; 
the plaintiff declared that the defendant, upon a colloquium With 
J. S. ſpake thoſe words of the plaintiff, but did ct ſay the col- 

:quium aba, of the plaintiff; the court held that the colloquium is 
ſuthcient. Judgment for the plaintiff, Keb. 273. pl. 60. Paſch 
14 Car. 2. B. R. Motley v. Slaney. | 

3. The plaintiff declared that he was produced as a witneſs in 
a cauſe in C. B. and depoſed nothing but what concerned the 
iſſue, and the defendant on difcourie of the plaintiff's cvidence, 
ſaid, A. hath fr favor n himjulf.in every thing he ſavore in the cauſe. 


It was moved that the pl ami did , ſexo the matter of the ſues 
but per cur. the averment is 


mr with whom the coligquinim Was ; 
2 Jo. 5. Intratur 


ſuflicient; and judgment for the plaintiff. 
Trin. Car. . B. Mayn v. Okey. | 

4. He flole the ccleuelis cup-brard clith, Though no colloquium 
was laid, either of the colonel or his cup cio, yet the 
court held the words actionable ; for they charge lum with fe- 
lony. 3 Mod. 280. Paſch. 2 W. & M. in B. R * a 
5. The plaintiff declared that he is a trader, and that the de- 
fendant ſaid of Em, you are a cheat, and have been a cheat for 
divers years. Holt Ch. J. at firit held that the words muit be 
underſtood of his way of living, and ſo nceded no colloquium of 
his trade. But in another term mutata opinione judgment 

2 Salk. 094. pl. 4. Paich. 10 W. 3. B. R. Savage 
v. Robery. | Es 


lege that the cheat was in any thing relating to his trade. 8e (U. a) 


(L. b. 4) Declaration. How. As to the Auditors. 
N action for words, the plaintiff counted that defendant 


ſpoke them 77 profertia: diverſorum, but did nat fay in auditu, 
us for if none heard them it is no 


ſlander. Sed non allocatur; for it thall be neceflarily intended 
that it was in auditu, when it was in præſentia, &c. Cro. E. 
487. pl. 3. Mich. 38 & 39 Eliz. B. R. Hall v. Hennefley. 

The plaintifF declared that the defendant in fræbhnntia S 


regis, ſpaze theſe words of the plaint! H, thou art, Sc. It was moved in arreſt, &. 
good, tor perhaps none of them Sad the words, and confequently it is no flander, 


It being found by verdict 


J. 39. pl. 2. Mich. 2 Jac. B. R. Kellan v. Man: by. 


fendant ſpake the words, it is not material, though he does not ſay in auditu plurimorum. 
Eaſdale.“ 


judgment for the plaintiff, Cro. C. 199. FA 12. Irin. 6 Car. B. R. Smart v. 


8 Nd. 308. 
S. C. judg- 

ent was ar- 
reſted, be- 
cauſe they 
were words 
of heat, and 
not action- 
able, it not 
being al- 

af 


| pl. 25 222 


Noy 57. 
„ 
S. 1 
cordingly. 
—Coldib. 
119. pl. Jo 
S. C. hat 
8.8 does 


norte 2; 54h 


S auditu 2% f rr: ſubilit- rum Camiri 
that this is not 


Sed non al- 


locatur; tor they are only words of form, and it had not been material if they had been left out. Cro. 


that the de- 
And 
Ir it 


be not ſaid that the words are ſpoken in the pretence of any body, they Canaut be ſcausalous; per 


Bacon J. Sty. 70. Mich, 23 Car. B. R. 


S publice 
Ex- 
ception was taken that he did not lay that the defendant ſpoke 


the words in præſentia & auditu aliorum. But per cur. the 
Rr 4 words 


The declaration was, that the defendant ls 


* 538 Attions [for Words.] 


words (quod palam & publice promulgavit) imply that it was in 
præſentia & auditu, &c. for otherwite it is not palam. And 
adjudged for the plaintiff, Cro. E. 861. pl. 34. Mich. 43 & 
44 Eliz. C. B. Taylor v. How, 

Words ſpoke of a dyer were, viz. thou art not worth a groat. 
The plaintiff averred that theſe words, among citizens of E. 
where the“ words were ſpoke, are underſtood all one as calling 
him bankrupt. Error was brought, and aſſigned that it was 
ſaid that defendant ſpoke the words inter diverſos ligeos of E. 
without ſaying citizens of E. and therefore judgment was re— 
verſed. But the court were clear, that the words of themſelves 
were not actionable, and that the averment was idle, becauſc 
the words in theinſelves imply à plain and intelligent ſenſe and 


. Are. 


(L. b. 5) Declaration. How. As to ſetting forth 
his Profeſſion, Office, &c. 


I. IN caſe for calling the plaintiff bankrupt the plaintiff had a 
verdict. It was moved in arreſt of judgment, that the 

plaintiff had nt declared that fe avas a merchant, er of any myſlery 

er trade, And for that reafon the court held the declaration in- 

ſufficient, and the judgment was ſtayed. Goldib. 84. pl. 5. 

cites Paſch. 30 Eliz. Anon. | | | 

T art a 2. M hat art thu? a bankrupt, and waſt a bankrupt, After 


o gg 
2 and 2 


ore art nt the ſpeaking of the words. The court held the declaration to be 
able 72 Heco 

thy face, Zood, being alleged he was mercator per magnum tempus; but 
The plaintiff they would adviſe, Cro. E. 273. pl. 1. Paich. 34 Eliz. B. R. 
Pordan v. Lyſter. | 
that be was : 

a merchant per muitos annos jam retroactos. The court doubted of the action, becauſe it is not pre- 
ciſely alleged he was a mercnant at the time the words were ſpoken; and perhaps he uſe4 the trade for 
a time, and left it off. And would adviſe of it. Cro. E. 794. pl. 39. Mich. 42 & 43 Eliz. in 
B. R. Dottor v. Ford. | | 


ng _— 3. But it was held per cur, that where 2 man is /landered in 
ne paint! gs ; . 27 
4 his profeſſion or trade, there it needs net be fo precijely alleged that at 


geclares, 


of Wen ; : : : 3 . | 
exercens 2. dnl has exerciſed it for divers years, without ſaying ( ultimo }) or 


tem five my- ¶ jam elapſor ; for one ſhall not be intended to alter his trade or 


Rerium & a profeſſion, but by preſumption he continues it during his life. 
Lnen-tra- . 


per within Ielv. 159. Trin. 7 Jac. in caſe of Tuthill v. Milton, 

the ſaid city, for the ſpace of 5 years paſt, and had great gains emendo vendendo, and yet the de- 
fendant at B. ſaid, yu are a lankrupt, and nit wirth a gr ate. It was argued that this is a good de- 
C:aration, though not ſaid ultimo or jam elapſ. nor expreſsly laid that the plainti#f was @ linen-draper 
at the time when the words were ſpoken; and judgment afirmed. Yelv. 158. Trin. 7 Jace B. R. 
Tuthiil v. Milton. 

Plaintift declared that he bad been an ate rey dia eri: anni: jam elapſit, and that the defendant mali— 
ciouſi Iroks theis words of him, viz be 4 4 forging l nave. Jucgruent for the lte in C. B. ard 
ener 


meaning to every man, Mar. 15. pl. 37. Paich. 15 Car. Meade 


verdict it was moved, the declaration was quod cum fiat mercator 
bentrugs, per magnum tempus, but faith nat he acas a merchant at the tune of 


whe.cas he he time of the ſpeaking he was a lawyer, phyſician, merchant, ar 
b» 2 freeman linen-draper; but it is ſufficient to ſhew that he is of ſuch a trade, 
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error brought in B. R. It was argued that the word (forging) is, adjectively ſpoken, and therefore 
the action will not lie, unleſs it appear that he was attorney at the time of the ſpeaking, which did 
not appear heie; for it was ſaid that he was an attorney per diverſos annos elaptos, which might be 
430 years ſince, and is not at the time of the words ſpoken, and therefore the words ſhould have been 
{jam ultimo elapſos.) But where the words in themſelves import a ſcandal in his profeſſion, as (am- 
bodexter) it is otherwiſe; for then he takes notice of his profeſſion. And the judgment was reverſed. 

2 Roll. Rep. 34. Paſch. 17 Jac. B. R. Moor v. Symms. | 
In an action for ſcandalous words ſpoke of a parfon, who declared that he was inducted into a par- 
ſonage in Ireland, and executed the orice of paſtor by the ſpace of 4 years after. It was moved in 
arreſt, that he did net aver that be <vas parſen at the time of ſprating the words. But per cur. it thall 
be intended that he continued parſon, becauſe he had a frechold « "the parlonage during his life; but 
* having laid a fpecial time, during which time he exerciſed the otnce of a paſtor, the court doubted 
11 it ſhould be intended he continued ſo much longer than himſelf had laid it; but inclined for the 

plaintiff, All. 63, 64. Paſch. 24 Car. B. R. Dod v. Robinſon. 
"C339 3 


In an action brought by a counſellor at law for ſcandalous 4 counſellor 
4 8 J 


a : Þ þ 5 . 5 is called in 
words ſpoke of him, it is not ſufficient to fay tha, be is homo leading 


eruditus in lege, but he muſt ſay that he is Zπιπν conciliarits 5; per hems conci- 


Jones J. Poph. 207. Trin. 2 Car. B. R. Cary's caſe. Carius © in 


Jure 1757 33 


per Coke Ch. J. 2 Bulſt. 230. Paſch. 12 Ja IN à nota. 


In action for 33 words, the plaintiff declared that 
bs” is in medicinis doctor; but it was moved in arreſt becauſe he 
did 112t ſhea that he was licenſed by the college, Wc. or a graduate 
in the univerſity, according to the ſtatute 14 H. 8. cap. F. 
Bankes Ch. J. and Crawley, upon reading the act, agreed it was 
en act, ſo that it need not be pleaded, wherefore they 
cave day to the defendant to maintain his plea. Mar. 116. 
pl. 193. Mich. 17 Car. Dr. Brownlow's caſe. 

6. In caſe, the plaintiff declared by the name J. E. merchant ; 
and that by buying and ſclling he git diverſa lucra, &c. and that the 
defendant called him a bankrupt. It was moved in arreſt of 
judgment, that the declaration was ill, becauſe it did wot appear 
itat he gained his living by buying di. d julling as a merchant. The 
judgment was ſet aſide, Sid. 299- pl. 4. Mich. 18 Car. 2. B. R. 
Emerſon v. Fairfax. 


T b) For Words. 7u/;jication. [Or Excule.] 


1.4 N an action upon the caſe for words, it is a good jultift- see (B. a) 


cation (though the words were falſe) that he was a coun- 2 5 P. 
oE\_T0, . 


fellor of laaw, 5.8 in an iſſue between the plaintiff and J. S8. 90. ol. 18. 


and he ſaid the ſuid words upæn the evidence for his client, if they S. C. ad- 

were directly material to the point in iſſue. Mich. 3 Jac. B. R. 3 

between BROOKEH AND MouUNTAGUE, per curiam.] e ee 
[2. So the ſaid matter ſhall be a good juſtification, zZhough the countellor 


: = in law re- 
"words were not preciſely pertinent i the iſſue, but by a conſequence, and f. hath 


for mitigation of damages. Mich. 3 Jac. B. R. between BROOKE a privilege 


AND MoUuNTAGUE, per curiam.J to 8 
any tnit'g 
[3- 4s in falſe impriſynment, if the defendant pleads in bar that OS. 


be was mayor of London, and impriſoned the plaintt i till he found formed him 


O 


viour, to Which the plaintiff replied de fon tort demeſue abſque tali 
13 cauſa, 


fureties for his good behawvigur, being a man of ill fame and beha- by his client, 


and to give it 
in evidence, 


Actions {for Words.) 


der- c, and a. <unſellor of lar being retained for the deſe ndant, Upon 
0 th 

© the information of his client, ſaid upon the evidence that the 
9 rints ff 2.4 of an ill behavicur, and that he had committed felomy. 


cinent 
muarcrer in 
queſtion, 2nd 
OI Ere- In an action upon the caſe by the plaintiff againſt him for theſe 
Mine wile- 

ä words, he may well jaſtify the ſpeaking of em for the matter 


ther it de 
true or falſe; aforeſaid, (though they are falſe) though they tend not preciſely 


tor that is at jn proof of the iſſue; for they tend ts clear a magiſtrate in the courſ? 


= 3 ictice, and e material t9 mitigate 4 aud were ſpoke 
er; anda cbifbbaut malice, Nlich. 3 Jac. B. R. between Brooke AN 
counſellor is NouUNTAGUE, adjudged upon a demurrer.) 
at his peril 
to give in evidence what his client informs him of, being“ pertinent to the matter in queſtion, otherwiſe 
an action on the caf: lies again: him by his client, as ate m laid. Cro. J. 432. pl. 11. 
S. C. cited by Haughton as adjudged that no action lay. S. P. and beraute it was in his pro- 
ſemion, and pertinent to the good and ſafety of his client, though not directiy to the itltue, a prohibi- 
Gon was granted. Hob. 32 J. pl. 402. Hughs's caſe. 

If ac aki ſpeaks 1 frandalous words againſt one in defend: ag his client's cauſe, an action lies 
not againſt him for ſo doing; for it is his duty to ſpeak for his client, and it {hall be intended to be 
ſpoken according to a” clieat's inſtructions; per Glyn Ch. J. Sty. 462. M. ch. 1655. B. R. Wood 


Gunſton. 


C. a) OJ. In an action upon the cafe by A. againſt B. if the plaintiff 
| _— declares that he took his oath in the court of B. R. againſt B. of 
certain matters to have B. bound to his good behaviour, and 
HH: 5: 3 thereupon B. then ſaid falſely and malictouſly, intending to 
Z ſcandalize him in the hearing of the judges and officers of the 
n. The court, and others there being), there ig nat a word true in that 
extent affidavit, and I will prove it by 40 witneſſes, yet this action is not 
ET” or maintainable ; for the anſwer that B. made to the ſaid 3 


piointiff ex- Was a juſtification | in law, and pode only in defence of himſelf, and 


3 = that in a legal and judicial ar % nafmuch as he fays he will prove 
FED Uis 
8 it by 40 witneſſes, 5 Ts 5 Car. B. R. between Moui.roN 


marcbe: of AND CL APHAu, per „ adjudged in arreſt of judgment, 
1 4 EP 4 - 
safer a verdict for the plaintitf. Intratur Hill. 14 Car. Rot. 


rech an 

ria ncticn 459-] 
pron gr rcd 
for potte ion of land in queſtion deen them for the ſaid plaintiff, ard that the ſaid Eda Was 
falſe, ae the p/aintiff committed pe- This Was allowed a 3004 juitiſication. 2 Bulſt. 272. 
Nich. 1 face C. B. . v. eee bo 


S. C. cited 5. In F:x's Book of Marctyrg there is a relation of one Green- 


ret qi bg of Suffolk, who is there reported to have perjured himſelf 
and Popham before the bithop of Norwich, in teſtifying againſt a martyr in 
athrmed it the time of queen Mary, and that after he came to his houſe, 
to be s and there by the judgment of God his bowels rotted out of his 


law, when 
he delivers belly, in exemplary punithment of his perjury; and one it 


ber e being lately made parſen of the pariſh where this Greenwwd lived, 
15 OCCanon 

Deer of $198 NO! well knowing his pariſhioners, and preaching againſi per— 
tory, and fury cited this ſtory; and it happened that Greenw:zd was alive, 


no: with an and in the ſaid church, and after brought action upon the caſc 


intent d 

3 _ againſt the parſon, and adjudged not manitamable by Anderton 
Thu art at the aſſiſes, becauſe it ca not ſpoke malicuoufly. Vide thus cited 

13 Tue Mich. . N. 

L ch. 3] per Cor. ] 

demea that there was a robbery Commit! *d, and the common fume? of the country was, that he was guilt 


ot it. It em hat this is no g juſtification in action for words, D. 235 as pl. 26. Hill, 7 Llize 
Aen. 
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Anon. — 8. C. cited Pridgm. 62,-—Brownl. 3. S. P. ſaid.— S. P. per cur. Hob. 82. at the 


end of pl. 7. 

The plaintiff brought an action againſt one for ſaying of him, that he Hand he evas harged for gal- 
irg of an horſe; and upon the evidence it appeared that th evords were ſprhe in griff and jirrow for the 
nech. Twilden J. cited it as a caſe which himſelf heard tried before Hobart, and that Hobart made 
the plaintiff be nonſuited, becauſe it was not ſpoke malitioſe ; and all the court now agreed that this is 


done according to law. Lev. 82. Mich. 14 Car. 2. B. R. 


6. In an action upon the caſe for calling the plaintiff thief, if 
the defendant juſtifies it, becauſe the plaintiff had ffole a certain Fel. S8. 
thing, and the plaintiff replies that after the felony commited, and ogy e 
bejore * the ſpeaking of the words, be was pardoned by a general 32. Nee 
pardon, this ſhall avoid the juſtification; for by the pardon the adjudged for 


felony was extinct. Hob. Reports 92. B. caſe 112. between tze Plaintif, 
| | though per- 


_ CuopbiINGTON AND WILKINS, adjudged.) : haps the de- 


fendant 
knew him not to be within the pardon. — No. 863. pl. 1187. S. C. adjudged accordingly. 
Mo. 872. pl. 1213. Mich. 14 Jac. C. B. S. C. adjudged accorvingly, But Nichols J. faid if he 
had been convifted, and pardoned afterwards, it would be otherwiſe, — Ow. 150. S. C. adjudged 
for the plaintitk. — Brownl. 10. S. C. and the court were of opinion that by the pardon both the pu- 
niſhment and fault + were taken away. S. P. per cur. obiter Sid. 52. in pl. 16. Hob. 82. 
pl. 107. S. C. adjudged for the plaintiff, and it was held no great difference, though this had been 
a ſpecial pardon, and not known to the defendant; for he mult take heed at his peril to do no man 
wrong. But a pardsn of perjury will not reſtore the perzured perſon to his credit. Sid. 52. Mich. 
13 Car. 2. B. R. in pl. 16. per cur. rg 
Tica art a rebel and a traytor. The defendant juſtified that 23 Dec. 1659. the plaintiff was a 
ſoldier under one captain C. againſt the king. The plaintiff demurs, preſuming the general pardon 
had reſtored him to his good ſame; but adjudged for the defendant, the plaintiff not ſhewing that he 
va not one of the perſons excepted therein. Raym. 23. Mich. 13 Car. 2. B. R. Harris's cafe. 


+541] 


7. In an action upon the caſe for calling the plaintiff thief, 
and that he ie 2 /heep of J. S. the defendant ſaid that the plaintiff 
lle the ſame ſheep, by which he called him thief, as well he might; 
and good per cur. Br. Action ſur le Cafe, pl. 3. cites 27 H. 


8. 22. | 
8. Action upon the caſe for calling the plaintiff falſe perjured 5: ah ibid. 
man; and the defendant juſtified Hat ſuch a day and year, in the Pp: fr. 3 
far-chamber, the plaintiff wvas perjured, and pleaded certain in what, Auſten ve 
&c. by which he called him falſe perjured man, ut ſupra, prout EW 
ei bene licuit; and a good plea, per cur. in C. B. by which the 
Flaintiff ſaid that it wvas of his cxvn head, ab/que hoc that he ſauore 
md & forma, Br. Action ſur le Caſe, pl. 104. cites 30 H. 8. 
9. Theu art a traytor, ſpoken at W. in Sufſex. The defendant 
pleads he ſpole theſe words at S. in Hampyhire, viz. ſuch things 
traytors de, abſyue hoc that he ſpoke the wwerds at W. in Suffex. It 
was the opinion of the court the juſtification was ill, and the 
traverſe upon it; for the action is general, and the defendant 
doth nor juſtify the words in the declaration, and adjudged for the 
plaintiff, Cro. E. 133. pl. 34. Mich. 31 & 32 Eliz. B. R. Bel- 
lingham v. Mynors. ä 
10. Theu haſt played the thief with me, and haſt folen my cloth 
ond half a yard of velvet. The defendant ſaid the plnin!;f was 
his taylor, and that upon the day of, Sc. he delivered him a yard 
and a half of velvet to make him hoſe, and he made them too ſtreight, 
ratione cujus he ſpoke theſe words, viz. theu haft flolen part of the 
velvet which I delivered to thee, atque hoc that he ſpoke any word 


 6liter vel alia odo. The court was of opinion that the plea and 


traverſe 
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— ; .. 1 — 
traverſe do not confeſs any word of ſlander, and then the bauer 


b < 
15 me ely void; 3 but becau 1e e defenda; ard not aniwer to the 
words 7 Hen Haft ftelen my cloth 7% it was s ad_zwaged tor "the plaintitt, 
9. pl. 7. Irin. F. B. * Johns v. Gittons. 
Nov 34. Et. n. 7025, Friauorn in ſuch a leit ſucha day. The defendant 
cf - . pleaded Hu. 22 pl 770 tiff the fame J. 'F N 7 75 C 7 EY FI TY. 0 {xr . I bef- AM « 
ing _ . REN i E 1 5 
ar 8 4 he flexoard is Pre, WI Co and they 199 Re {if a its rub He {co ure 4 


ham $ reaion gd neun NUM, Sc. WAND wu, ** 11ſec, and 10 jufl! ues 4 but did 
VB 45, r \Caule p i: ” ! * ** * > 7 a th, 
PE not lay that a oY 1t tO be fa 1 C 01 tNCIT oven Wo er know 


erjuryv 45 an 


i 25 1 | % ee e 
de: thine, Edge, and they migh it preſent it upon evidence. Gawdy ad 
and there= Fenner pe that it is properly and commonly to be intended 
18e 4 4 k — * : : 7 1 - . o . 1 * ' - 
eien tha the P ENTINENT was falle ot their kt re and 10 


i 4181. 11511 CL * 4 YE 

or it thall not perjury; and ii chey pretented upon evidence, the plaintiff ought 
K 5 

be taken by to ſhew eit in his re plication. But Popham laid a man may 2:2 


* 1 
—— WH : 
; tif) 4 by 1711 11d mn: Ci nt $ but it Ou. Int . 0 be Dr ESC nelv alle ged. ro. 


pl. O1. 1 492. * 9. Mich. 38 & 39 Eliz. B. R. Wyld v. Cookman. 
Wild v. 


Coopman, S. C. 2 adds theſe further words, viz. and dia frocure others to Be. for ern; and ad- 
Judged for the o_ gti + ey the worgs are acti able, and the juſtification not good either in mat- 
ter or farm; as to the matter, becauſe though one preſents a So Ng not true in a leet he is fortworn, 
becauſe he may do it upon informa tion, as jurors in the ſeiſions or athſes;. and as to form, brcduie 


te does nk, ci 7. oer 12 fu e enen! of LL Ers . be 7e 0 n, 1 fo juſtified fo: part cy, and tlie re- * 
f remains Without defence. 


Noy 24. 12. And becauſe it w as nat alleged that the ditch was within the 
. . 1 ] if 3 8 5 
S. P. 23. feet, and if not, the preſentment thereof is out of their charge, and 


= 


Jagged ac. then no per; jury, it Was agreed per omnes to be an arable 
coreine'y, fault; and adjudged tor che plaintifft. Cro. E. 492. pl. 9. Wyld 
me by: . Cookman. 

p. nc! Þ al 

cauſe of the judgment was upon this reaſon. 
27 EAT. 


= 
| [ 542] | 
13. Plaintiff declared that a commiſſion iſſued out of the ex- 
chequer to the plaintiſt, and one J. S. directed, by force whereof 
they took and returned the examinations of ſeveral witneſics; and 
that thereupon the defendant ſaid the plaintiff had b as 
Ge ſtian the exanination of divers that avere never faworn, The 
defendant pleads 7 in tar that he did return the examination of one 
7 S. whs eas never ern. Upon a demurrer it was ruled that 
this was no good juitification or bar, becauſe it is of one witneſs 
only, n ener the charge is in the plural number. Adjudged 
for the plaintiff. Cro. E. 623. pl. 17. Mich. 40 & 41 Eliz. 
B. S Fyſh v. Thorougbgood. 
In an action for feandalous words, defendant jr/tified 
Ver hes words which wait." cr pra [ihe wth, Ap actionable, and 
therefore the juſtification adjudged ab Brownl. 5 Mich, 
12 Jac. Stober v. Green, 
Brent. 2. 15. Thou did? ſteal a ſock. The defendant pleaded that there 
w— „ was a fack of a man unf pun fe len, and that the common fame was, 
be commit. | That the plaintiff had 2 it, whereupon the defendant did infornt 
ted it is g00d Thomas Kemp, 2 Juſtice , prace, Ic. that he had ſtolen, and in 
_— com plaining ! ; nforming th e faid juſtice thereof, he did there, 
bexny, but in the eie“ ef Ke mp avid 5 F the Plaintif, | ſay unts the plaintiff, , - 
| 0 


Mo. 537. pl. 701. S. C. but S. P. does not 


„ tay, 
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im, thou didſt fleal, & e. que eſt eadem, &c. whereupon the 
plaintiff demurred in law. Hob. 192. pl. = Trin. 14: Jac. 
Rot. 54t. 3 Lee. 101. Scarlet v. Stiles. 

16. The plaintiff declares that ſhe was in communication of 
marr 1088 with one 8. 8 ove” to Jenn her _ em n 


ri per quod, IS And: the 4 ant ple = that cue 6. in the 
1 nce of the defendant and :thers, did fay the ſame words, that a 
report avas ſpread there: of, and that the defend, ant was cited into the 


691 ritual court o cert! 5 y N hat he & could ſay herein, and 2 ld li the 
6005 fendant did there leſtiſy that he did hear the ſaid G. ſpeak ut fupra, 
21 is the 5 2 ai lance, &c. Adjudged an il] plea; for the 


th 
plaintiff has all cged that he ſpoke theſe words, &c. and the de- 
t ada fays that he heard one G. ſpeak them, &c. qurz eſt 
cadem, &c. Which cannot bez for to ſnea 1k words, and to ſay, 
| heard another teak them, cannot be the {ame thing. 2 Roll. 
Rep. 294. Hill. 20 ac. Scarlet v. Jennings | 
17. The plointiy is 4 1. hief to. you, and a thief 40 me, and hath 
ſtale 1 200 from 11 271d 401. from By the defendant [aid the 
plain tf Was a ie 'f, and flint ole 2 þ ns from her ſuch a day, 
and fo juſtiſied; it was the opinion of the court, it was no cauſe 
1 f juſtification of all the words; and the laſt is as ſcandalous a 
0 firſt, and therefore the action maintainable. And judgment 
21 wen for the plaintifl. Cro. To 676. pl. 12. Mich. 21 Jac. Hil- 
C11 v. Mercer. | 
18. F. el Plate out 5f my chamber ; the deſendant ſaid the had 
loſt plate out of his chamber, and luſpecting the plaintiff to have 
ſtolen it, ſhe [parc theſe words; the juſtification 13 ill; for ſuſ- 
picion is not ſuſlicient. Cro. C. 5 2. pl. 10. Mich. 2 Car. Powell 
v. Plunket. 


(NI. b. 2) Plea in Bar. 


F in an bon for theſe words, I will abide by it that C. R. 

Was 2 a falje thicf, ana was at my dior the Js /:95-fay af 

ht, betave, one and tus of the clock after mianivht, ard c Td 

i C 7050 J: 4 Wits and did d 07 I open my dours GH pu t me 771 ſcapardy 

of my life, the defendant plc ds that the plaintiff non fuit dam- 

nilicatus in fo: ma qua, &c. this is no good pica, for he acknow- 

ledges the ſpeabing of the words, and what damage can there be 

more gricvous than ſuch. a report? Adjudged per tot. cur. 
L. 7 Hi. 28 H. 8. Ruſſab's cafe. 

B. brings action againſt 8. for calling him perjured man, 
and 8. juftife that he was  pergured in ſuch a coure in ſuch a depoſi- 
tion, and pleaded it certainly, and found jor the defe mac of and judge 
ment thereupon accordingiy ; after wat _ S. again publithes the ſame 
words of B. who thereujn br igt a new aftitn for the new tublica- 
tian, and S. pleads the firlt judgment in bar; adjudged without 
contradiction a good bar. 2 Brownl. 49. IL 8 Jac. C. B. 


Sty les v . Baxſter. . _ 
3. Plaintiff 


2 Roll. Reps 


A 14. ad- 
Judzed 


aguinſt the 
actendante 
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3. Plaintiff declares that whereas ſhe was of a good fame and 
honeſt reputation, &c. the defendant ſaid of her, Me is a common 
evhore, and I will prove her one, &c. per quod, &c. The de- 
fendant pleads thut at the time when the words were ſpoken, Je 
plaintiff was not of an honeſt reputation, as in the declaration is al- 
feged ; adjudged for the plaintiff niſi. Sty. 118. Trin. 24 Car. 
B. R. Strachy's caſe. | 

4. Words ſpoken of the plaintiff, an alderman of Norwich, 
and a juſtice of peace, Viz. he is a roſcally alderman, a faticus 
alderman, a lampgzner, and avers, that a lampooner is there under- 
flood to be a libeller ; the defendant pleaded in bar a former action 
brought by the ſame plaintiff for the ſame words, only that in thai 
action uo interpretation was given of the word lampooner, and that 
in that action the plaintiff was barred ; upon a demurrer, it 
was objected that the interpretation of the word /aproner, in 
this action, makes it a different action from the former, aud 
therefore the bar in that is no bar in this. But adjudged that the 
plaintiff having been once barred in an action for the fame 
words, he ſhall not entitle himſelf to a new action by a new in 
terpretation of a new word. 3 Lev. 248. Hill. 1 & 2 Jac. 2, 
C. B. Gardiner v. Helvis. = 


(M. b. 3) Replication. Good. 


1. IF in an action for theſe words, th: hat forged an obligation, 
and I will prove it; the defendant juſtrfres becauſe the plaintiF 

had forged an obligation in the name of J. S. the plaintiff repltes di 
en tort demeſne, & c. It was moved in arreſt that it was not 
ſhewn that the bond was ſealed and delivered; but per cur. it i; 
well enough, for it mult be ſo intended; for otherwiſe it is not 
a bond but a writing only. It was alſo moved, that the iſſue was 
not good, becauſe a ſpecial forgery being alleged, it ought to be 
ſpecially traverſed ; but per cur. it is well enough; but if not, 
it is aided by the ſtatute 32 HI. 8. And judgment for the 
_— Cro. E. 607. pl. 7. Paſch. 40 Eliz. B. R. Wade v. 

uifard. | | 

2. One cannot rejoin upon words which are not in the declaration 
nor in the plea ; for if the declaration and the plea be naught, the 
replication cannot make them good. Per Roll Ch. J. Sty. 70. 


Mich. 23 Car. Anon. | 


Words. 


1. AN action on the caſe does not lie for words, unleſs ſpoke 
directly, and in the affirmative; for ſuch action does not 
lie for words by circumſtance tending to any flander, Per Meade. 


Mo. 182. pl. 325. Trin. 26 Eliz. 
2. Where 


(M. b. 4) Words. Rules as to Conſtructions of 


Actions [for Words. ] 


2. Where one gains his living by a lawful trade [ ſcience er art] 
as a lawyer, phyſician, &c. and one defames him in exerciſing 
of that which he profefies and excrcifes, action lies. Per cur. 
2 And. 41. pl. 26, in caſe of Hele v. Gyddy. 

3. Sermo relatus ad perſonam intelligi debet de condittzne perſona, 
4 Rep. 16. a. pl. 6. Mich. 27 & 28 Eliz, in Birchley's caſe. 

4. Where words are ambiguous, fo as they may be expounded 
in good or ill part, no action lies; for they ſhall be expounded 
in the beſt ſenſe. Cro. E. 672. pl. 33. Paſch. 4x Eliz. C. B. 
Anon. | 

5. In every action for ſtanderous words 2 things are requiſite. 
iſt, That the per/on jcundalized be certain. 2dly, That the ſcandal 
be apparent from the words themſelves, Reſolved 4 Rep. 17. b. 
Mich. 41 & 42 Eliz. B. R. in caſe of James v. Rutlidge. 

6. Where the words ſpoken do tend 10 the infamy, diſcredit, on 
diſerace of the party, there they are actionable; per Williams J. 
and this rule was afhrmed by the court. Bulſt. 40. Trin. 8 Jac. 
in caſe of Smale v. Hammon. 

7. Defamation which is actionable, muſt be ſuch as prevet 
cccaſonem ruinæ, viz. ruin to his profeſſion and trade which ſupports 
him, &c. or ruin 1% his body, or fer which ſome corporal puniſhment 
eught to be inflicted upon Pim; per Mountague Ch. J. Palm. 21. 
Mich. 17 Jac. in caſe of Godfrey v. Owen. 

8. In actions for words are to be conſidered the words ther 
felves, and the cauta dicendi ; for ſometimes in the firſt caſe they 
will bear an action, and yet when the cauſa dicendi is conſidered 
they will not; per Barkley J. Mar. 20. pl. 45. Paſch. 15 Car. 

9. In actions for words ſpoke by way of hearſay or report, if 
the defendant names his author, he is diſcharged, and the plaintiff 
put to bring his action againſt the author. See Lev. 82. Mich. 
14 Car. 2. B. R. Crawford v. Middleton. And ſee (X. a) pl. 3. 

10. Action lies for ſpeaking ſcandalous words of a limeburner, 
or of any man of any trade or profeſſion, be it ever fo boſe, if they 
are ſpoke with reference to his profeſſion ; per Keeling, Twiſden, 
and Windham. Lev. 115, Mich. 15 Car. 2. B. R. in cafe of 
Terry v. Hooper. = 

11. Bridgman Ch. J. ſaid he was not ſatisfied to go by pre- 
cedents, becauſe he held that to be ſcandalous now which was 
not 20 years ago; that it is uſe makes awords have force ; and avords 
that are actionable now, hereafter may not be fo, Cart. 55. Hill. 
17 & 18 Car. 2. C. B. 

12. If part of the words is aFionable, and part mt, yet an ac- 
tion lies for them which are actionable ; per Roll Ch. J. Sty. + 
Trin. 24 Car. in caſe of Smith v. Hobfon. 


Qhall have judgment; and fo it hath been often adjudged 3 per tot. cut. Cro. E. 788. 
43 Eliz, C. B. in pl. 28. 


13. It is a general rule, that here one's life may be brought in 
queſtt;n, as to call one thief, the words are actionable z per Wild 


J. 2 Freem. Rep. 14. pl. 14. Mich. 1671. C. B. in caſe of 


| King v. Lake. 


— 


14. It 
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14. If the words be ſuch as do neceſſarily relate to his empl-y. 


ment, the words are actionable, without any colloquium. Freem, 


Rep. 277. pl. 309. Mich. 1675. B. R. in caſe of Bell y, 
Thatcher. | | 


15. Words which of themſelves are actionable, without regard to 
the perſon, or foreign help, muy/t either endanger the party's life, ar 


ſubjeR him to pes puniſhment ; and it is not enough that the 
party may be fined and imprifoned ; for if one be found guilty of 
any common treſpaſs, he thall not be fined and impriſoned, vet 
none will ſay, that to ſay one has committed a treſpaſs will bear 
an action, or at /-aft the thing charged upon him muff in itſelf d. 
ſcandalous ; per cur. 6 Mod. 104. Hill. 2 Ann. B. R. in cafe 
of Ogden v. Turner. | | 

16. Jo bear an action, words muſt have à certain fignificati:y, 
they muſt ſo reflect upon a perſon, that if true he might be liable t» 
fome legal puniſhment, er if from the ſpeaking he particular di 
anage Wes accrue, or is likely f5 to do, and eofts or damages, or | if it be) 
en a coll:quium of his trade | the words may bear an action.] Rep, 
of Cates of Pract. in C. B. 160. Mich. 13 Geo. 2. Per cur. in 
caſc of Palmer v. Edwards. | | 


(M. b. 5) Scandalum Magnatum. 
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51 — 1. Wem. 3 E. 1. N ONE hall publiſh or counterfeit any fall; 
1 | cap. 34. 2020S, whereby diſcord or flander may grow 
5 kinos (el ween the king and his people, or the great men of this realm ; and h: 
_ that jo dith ſball be kept in priſon until he hath brought him forth into 
1 eb 5 z the court which did ſpeak the ſame. 

againſt the 2. 2 R. 2. fat. I. cap. 5. of counterfeiters of falſe nexus of pre 
#:rg, where- lalet, dukes, earls, barons, and other nobles, and great men of tit 
by ca realm ; and alſo of the chancellor, treaſurer, clerk of the privy fecal, 


or ſcancal 


may arife ffecbard of the king's houſe,. + juſtices of the one bench or of the «ther, 
between the and other great —_ of the realm, it is defended that none contrive 
1 or tell any fulſe things of prelates, lords, and of other aforeſaid, ⁊ubere- 
mons, fieni- of diſcord or ſlander might riſe within the realm, and he that dil. 


- 5 oy the ſame ſhall be impriſoned till he have brought him forth that did 
eODIP. 4 
1 ſpeat the ſame. 


20'v, A- | : ; 
gairſt the 3. 12 R. 2. cap. 11. When any ſuch mentioned in the ſtatute 


cemmert, Meſtm. 1. cap. 34. and 2 Rich. 2. cap. 5. ts taken and impriſoned, 


whereby 


diſcord or and caunot bring kim ferth that did ſpeak the fame, he fhall be pu- 
ſcandal may nhed by the advice of the council. ö 


be moved | 
between them and the king. zdly, Apairſt the king, whereby diſcord or ſcandal may grow between the 


| king and the peers, or lords and nobles of the realm, fignified here by the great men of the realm. 


gthly, Again)? the peert, or lords and nobles of the realm, whereby diſcord or ſlander may happen be. 
tween them and the king. Laſtly, Whereby diſcord or ſcandal may ariſe between the king, lis hs 
and commons. 2 Init. 227. 

It was reſolved by all the juftices, that horrible and ſlanderous words {poken f qucen Muy, wer? 
within this ſtatute, and puniſhable hereby, and not by the ſtatutes of 2 R. 2. cap. 5. nor 12 R. 2. 
cap. | 11. for the king or queen is an exempt perſon, and not included within theſe words { the creat 
men or nobles, &c.} 2 Inſt. 228. | 

But it is to be underſtood, that albeit the ſtatute of Weſtm. 1. and of 2 R. 2. be general in the 
negative, yet do they ut extend to all manner of falſe news, or hortible and fails ſcandals and lies, _ 


pending the writ Ld. B. for ſlandering him of forgery by the ſaid 


means, to bereave me of my life, lands, and liberty, is actionable, the 
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for they extend only to extrajudicial flanders, 8c. and therefore if any man bring an appeal of murder, - 


rel bery, or other felony, agairſt any of the prers or nobles of the reaim, &c. and charge them with mur- 
der, robbery, or telony, albeit the charge be falſe, yet ſhall they have no action de ſcandalis magnat' 
neither at the common Jaw, nor upon either of theſe ſtatutes for the bringing of this action, nor for 
affirming the ſame to his council, attorney, or curſitor for the framing of his writ, or for ſpeaking the 
ſame in evidence to a jury, or for uſing of thoſe words for the neceſlary commencement or protecution 
of this action Jjudicially, And ſo it is in an action of ** ferper of falje deeds, or any other action 
whatſoever ; for it is a maxim in law, that a man ſhall nat be punifhed for ſuing ⁊orits in the court of the 
king, be it rightfully or <vrongfully. And the reaton thereof is, that men ſhould not be deterred to take 
their remedy by due courſe of law; and therefore the ſtatutes never intended to proh.bit the ſuing out 
or the king's writs, and the proceeding thereupon. And fo it is, if in the ftar-chamber a peer of the 
realm be charged with forgery, perjury, or the like; but if in the bill the plaintiff chargeth him with 
felony, or any other. effence net examinable in that ccurt, that flander is within theſe ſtatutes, for that the 
plaintiff purſueth not his charge in any judicial courte, ſeeing the court hath no juriſdiction of the 
ſame. And ſo hath it been adjudged. 2 Inſt. 228. 

1 See pl. 2. | | 

It appears that not only the tellers and reporters of ſuch falſe news, but the deviſers and inventors 
thereof, are prohibited, but ns puriſpment is infiited Ly the flatute of Weiſim. 1. upon the dewijer or in- 
ventor, for be is left to the common !anv ts be punifhed ly fine and impriſenment, according to the quality 
and quantity of the offence, which is aggravated, in reſpect that it is prohibited by this act of par- 
liament. 2 Inſt. 228, 

It was reſolved that this ſtatute is a general law. 2 Mod. 99. Trin. 28 Car. C. B. in caſe of 
the Earl of Shattſbury v. Ld. Digby. 

+ How far it extends to the judges of both benches, ſee Vaugh. 139. in Buſheii's caſe, 


2. C. brought a writ of ferger of falſe deeds againſ} Ld. B. and e 
ſuit, brought an action de ſcandalis magnatum. The defendant mo e 
juſtified by his having the faid writ before, and concluded that it S. C. cited 

is the ſame ſlander, &c. Upon demurrer the beſt opinion was 5 >. 
that the juſtification was good, and out of the intendment of the Hob. 265, 
law, and ſtatutes of ſlander, & c. for no puniſhment was ever ap- Fl. 352 

pointed for ſuit in law, though it be falſe, and for vexation; and 2 

in this gaſe, the ſuit not being determined, it cannot be ſaid whe- wich ſeems 
ther it be true or falſe. D. 285. a. pl. 37. reports it as Mich. 13 es ami 


£ . - take as to 
H. 7. C. B. Lord Beauchamp v. Sir Richard Croft. | hard 
vear, by rea- 
fon of the caſe in Dyer, being taken in among the caſes reported in Trin. 11 Eliz. though D. cites it 
as Mich, 13 H. 7. , 


3. I have heard that your l:rdſhip hath ſought, by uncharitable J n and 
Ny La. 

5 15885 14 . Aburgany is 
words being in a letter directed to the lord himſelf. Mo. 142. of lit grown 
Arg. cites Trin. 10 Eliz. Lumley (Lord) v. Fox. he, 

; . - age, Leaf 
ning to make my guts to fly about my beelt, and fill me he cuil, theugh be ſhould le hanged evithin ene hour 
after the fact done. A ſtrange hind of dialing ina n:bleman, ard fu 45 it 15 Lat 79 m7 Comp laint Une 
the lords of the council, it hath plcaſed them to tate eder for my ſafety as the laxw deb require. The 
plaintiff alleged that the defendant ipoke the {aid words, viz. dixit & contrafecit. The cate was, that 
the defendant never ſpoke thoſe words, but wrote them in a letter to B. verbatim, and the letter was 
ſhewn to the jury, but no proof was offered that he ſpoke the taid words; but ſeveral witneiles were 
produced to prove that he ſpoke the ſaid words to the privy council; but there was no direct provf, but 
preſumptions only. The court ſeemed that this was within the compals, and a counterfeiting and pub. 
liſhing ; and whether a man be the firſt deviier or not, is not material; for if he be the firſt reporter 
afterwards, he is in danger of the ſtatute by publithing it; and here, though he fays {7 widerfrand, ) yet 
becauſe he dees not wouch his authcr, it thall be underſtood that he is the underſtander and deviter, Dal. 
80. pl. 19. anno 14 Elis. Ld. Aburgany v. Cartwright. 


4. It is no marvel that you like not of me; you like of thoſe that Mm 5 cited 
. . 3 S 3 . 8 V Popham 
Marntain fedrtton again the queen's proc eedings The defendant and Clench. 


Juſtfied, for that the defendant was vicar of N. which was a be- poph, 65. 


Vor. I. 7! nehice. 


— 2 —— ma 
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Cro.F. 254» 
pl. 10. 
Scroggs v. 
Ld. Mor- 
daunt, S. C. 
in error by 
the plain- 
tiff, as ad- 
miniftrator 
of Bridges; 


but nothing 


ſa d as to the 
point ad- 


Judged, but whether an adminiſtrator might maintain a writ of error. 
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nefice with cure, and that the plaintiff procured J. S. and J. D. 


to preach m his church, who * inveighed in their ſermons againſt 


the book of common prayer, and becauſe the defendant would 
have hindered their preaching as not licenced, the plaintsf ſaid to 
the defengant, thou art a falſe varlet, I like net of thee;-to whom 
the defendant replied, lis no marvel, though you like not of me ; for 
you lite cf t, (meaning the ſaid J. T. and J. G.) that maintain 
ſeditia (meaning ſeditioſam iſtam doctrinam) againſt the queen's 


 preceedings, Reſolved a good juſtification; for the ſenſe of the 


words muit be collected from the cauſe and occaſion of ſpeaking 
them; to that in this caſe, by the word (ſedition) the defendant 


did intend the ſeditious diſcourſe and doctrine againſt the queen's 


proceedings upon the act 1 Eliz. by which the common prayer 
book is eſtabliſhed, and not any ſuch public and violent ſedition 
as was deſcribed, and as cx vi termini the word imports. 
4 Rep. 12. b. pl. 1. Trin. 20 Eliz. B. R. Ld. Cromwell v. 
Denny. . 

$. Yu (prædict. epiſc. innuendo) have wwrit a letter to me, which 
FT have to ſhea, which is againſt the wird of God, againſt the queen's 


authority, and to the maintenance of fuperſiition, and that I will fland 


fo prove againſt you. 500 marks damages were given, and the 
court, upon good deliberation, awarded that the biſhop recover 
the 500 marks damages, and 81. coſts. Cro. E. 1. pl. 2. Hill. 
24 Eliz. B. R. Biſhop of Norwich v. Prickett. 

6. My lord Mcrdaunt did know that P. robbed S. and bid me 
compound with S. for the fame, and ſaid he would fee me ſatisfied fer 
the ſame, though it ceſt him 1ool. which I did for him, being my 
maſter, otherwiſe the evidence which I could have given would have 
hanged P. It was adjudged that the words were actionable, and 
ſhall be taken in the worſt ſenſe, and to the diſgrace of the plain- 
tiff. Error was brought in the exchequer-chamber, and error 
aſſigned in the point adjudged. Quere. Cro. E. 67. pl. 17. Mich. 
29 & 30 Eliz. B. R. Lord Mordaunt v. Bridges. 


Mo. 626. pl. 949. S. C. 


Adjudged in B. R. and error brought in the excheduer- chamber; and the point of the error was u- 
gued for the plaintiff in error; but nothing more ſaid about it. 


7. Words ſpoken in open ſeſſions, viz. you Save perverted 54 
tice, and to your ſhame and diſbancur I «will prove it, adjudged ac- 
tionable; whereupon the detendant juſtified, and afterwards the 
parties agreed. Mo. 409. pl. 3 54. Trin. 37 Eliz. Lord Delawarr 
v. Pawlett. „ 

8. Words were, viz. the Earl of Lincoln's men, by his COmmant- 
ment, did take the goods of one Haſtius by a ferged warrant, & c. It 
was moved in arreſt of judgment that the words were not ſuth- 
cient to maintain the action, becauſe it was not averred that the 


earl knew the warrant ts be forged ; and of the ſame mind was the 


court at this time. Goldſ. 115. pl. 10. Mich. 39 & 40 Eliz. 
Lincoln (earl) v. Michelborn. g 
9. My lord is a boſe earl, and a paultry tori, and Tec eth none bu 


rogues aud raſcals like himſ*if. Ihe court divided, whether ble 
| tionable 


r — he 2 
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tonable or not; and afterwards the defendant died, whereupon 
the bill abated. Cro. J. 196. pl. 22. Mich. 5 Jac. B. R. Lincoln 
(carl) v. Roughton. | 

10. The defendant diſcourſing with T. S. the ſervant of the 
lord Say, ſaid, thy /2rd is a traitor, and I will prove it. Upon 
not guilty pleaded, the lord Say had a verdict, and 20001. da- 
mages. It was moved in arreſt of judgment that the ſtatute was 
miſrecited; for the word * (lien was mentioned inſtead of 
' (/lander. } Sed per curiam, this is a miſrecital in a 2vord not ma- 
terial, and not in any ſubſtance of the ſtatute, and therefore well 
enough. 2dly, It is not averred that the plaintiſf was a peer when 
the words were ſpoken. Sed per curiam, it is that the defendant 
+ dixit de eodem wicecomite, which 75 a ſufficient averments Jo. 194. 


pl. 5. Mich. 4 Car. B. R. Lord Say v. Stephens. 


chamber, 


7 
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Cro. C. 135. 
pl. 10. .. 
adjudged for 
the plaintiff, 
—idid. 142. 
pl. 19. S. C. 
The queſ- 
tion there 
was, whether 
a ori: of 
error in this 
caſe might 
b2 brought 
in the ex- 
chequer- 


Ley's Rep. 82. S. C. and reſvived that miſrecital of any part of the & ſtatute which 


does not make the offence, or provide puniſhment, does not vitiate the count; and that the words 
(thy lord) is ſufficient averment of his being ſheriff Tviſcount] at the time; and that afterwards it 


was reſolved, that J error does not lie in the exch2quer-chazuber, upon the ſtatute of 27 Eliz. 


Palm 565. S. C. adjudged accordingly for the plaintiff. 
* Vide pl. 14. in the notes 
＋ See pl. 22. | 
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1 Sid. 143. pl. 20. Paſch. 15 Car. 2. B. R. Earl of Stamford v. Nedham, S. P. adjudged that 
it does not lie; and ſaid it had been fo adjudged in Lord Say's caſe, and alſo in the eaſe of Nevill ve 


South, S. P. cited as adjudged in Lord Say's caſe. 
Arg. Cites S. P. held accordingly. 


11. The defendant being a parſon, ſpoke ſcandalous words of 
the lord Leiceſter in the pulpit. It was moved in arreſt of judg- 
ment that this action being brought on the ſtatute, it ſhould have 
concluded contra fermam ſlatuti, which not being done, it thall be 
intended an action at common law: and if fo, then at common 
law theſe words are not actionable z but adjudged for the plaintiff 
by 2 juſtices againſt one. 2 Sid. 21. 30. Mich. 1657. B. R. Ld, 
Leiceſter v. Mandy. 

12. The defendant being a parſon, ſaid in his pulpit, zhe Lord 
of Leiceſter is a wicked and cruel man, and an enemy to the reformation, 
adjudged for the plaintiff, 2 Sid. 21. 30. Mich. 1657. B. R. 
Leiceſter (Ld.) v. Mandy. 

13. My lord Abergavenny ſent for us, and put ſome of us into 
the coal-houſe, and ſome into the ſtocks, and me into his hoe called 
little eaſe, adjudged actionable. Le. 336. pl. 466. cites Lord 
Abergavenny's caſe, | 

14. Words were, my lord is no more to be valued than the dog 
that lies there. After judgment for the plaintiif in C. B. it was 
aligned for error that there was not any averment that a dog did 
lie there; beſides the judgment was quod fit in miſericordia, 
when it ſhould be quod capiatur, being founded on a ſtatute. ved 
adjornatur, Sid. 233. pl. 35. Mich. 16 Car. 2. B. R. Probee 
v. Ld. Dorcheſter. | 


Sid. 240. Arg. in pl. 13.——; Mod. 230. 


8. C. cited 
per cur. 
Vent. 60. 


Lev. 148. 
S. C. and 
the court 
ſcemed to 
think the 
mit ricordia 
ſuiſkcient ; 
but as to 
tho other 
error, and 


like to another, which was that the declaration ſaid, hae falla & opprebrivfa werba of bin, ard did net 
fay * mendacia, or falſa neva, but to theſe the court ſaid nothing, but adjornatur to be further argued, 
Put in the mean time Proby was killed, and his executors paid the money, as the marquis told the re- 
porter, x 


See pl. 10. 


Sſ2 15. There 


ons gt ao . mm̃Nmĩ meg; + Gn oro ? 
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- where 15. There is a difference between an action on the ſtatute de 
wen, ſcandalis magnatum, and a common action of flander; per cur, 
J. Sfr. And the Ch. J. faid, that words ſpoken of a common perſon ſhall 
1 the be taken in mitiori ſenſu; but in the caſe A nobleman they ſhall 
I mt J. 1 5 be taken in the worſt ſenſe againſt him who ſpoke them, that the 
wh-»"1 honour of ſuch great perſons may be preferved. Vent. 60. 
et Hill. 21 & 22 Car. 2. B. R. in cafe of Lord Peterborough v. 
4 en: 
"7 ans 4h Mordaunt. | 
rake my purſe, an action of ſcandalum magnatum lies, though not poſitively ſaid, my lord B. ſent 
after him, or that it was to take the purſe teloniouſty ; which laſt, though in caſe there of an action 
by a common perſon it might be a good exception, yet otherwiſe it is in the cafe of a peer; and judg. 
ment for the plaintiff. Lev. 277. Mich. 21 Car. C. B. Lord Peterborough v. Mordant.— Vent. 
59. S. C. ud ged for the plaintiff, 


16. The foreman of a grand pry in Cheſhire ſaid of the plain. 
tiff, he is a tedious man, and a promoter of ſedition and tedicus ad- 
dreſſes; and upon a motion for ſpecial bail it was denied, and fo 
it was to the duke of Nortolk, bales oath made of the words 
ſpoken. 3 Mod. 21. Paſch. 36 Car. 2. B. R. Earl of Maccles- 
held's caſe. 

2 Jo. 40. 17. Yeu are not fer the king, but fer ſe dis and o commenavealth, 
3 = _— and by G-d we will hove your head the next None of parliament. It 
=p ER F, was moved 1 in arreſt of judgment that the ſtatute was miſrecited, 
__ the words whereof are, that none hall ſpeak any ſcandalous Af 
Dy _ of dukes, earts, * &c. the juſtices of either bench, nor of any ether great 
aſter a ver- Heer, &c. but thoſe words (nor of) were omitted in the decla- 
dict. ration, 1 runs thus, ane Hall ſpeak any ſcandalous words of 
. auy duke, earl, Sc. juſtices of either benches, great efficers of the 
adjornatur. tingdom, 10 that it muſt be conſtrued thus, viz. none ſhall ſpeak 
549 ] any ſcandalous words of dukes, earls, being great officers, &c. 
and ſo the plaintiff muſt not only be an earl, but a great oflicer, 
which is not averred. Sed per curiam, this is a general law, and 
need not be recited; it is true, if the plaintiſt will recite a ſta- 
tute, and miſtakes it in a material part, it is\ incurable; but if 
he recites truly ſo much as will maintain his fction, though he 
miſtakes the reſt, it will not make his declaration ill; and here 
the plaintiff recites, that none ſhall ſpeak any ſcandalous words of 
an carl, which is enough (he being an earl) to entitle him to an 
action, and his concluſion is, prout per eundum actum plenius 
liquet. 2 Mod. 98. Trin. 28 Car. 2. B. R. Ld. Shaftſbury v. 
Ld. Digby. 
2 Mod. 150 18. Words were, viz. ny lord Townſend is an unworthy perſn, 
1 and does things againſt law and rea 1/on 3 upon not guilty pleadec, 
ment:ofthe the plaintiff had a verdict, and 4ocol. damages; and upon a mo- 
counſel, and tion for a new trial, becauſe of the exceſſive damages, it was de- 
judges - nicd by 3 judges againſt Atkins J. becauſe the jury are the ſole 
riatim rom 
pag. 149. to judges of the damages. And Atkins J. held that an action would 
167. adjudg- not lic for theſe words; but the other 3 held e contra, and fo the 
why plaintiff had judgment. Mod. 232. pl. 22. Hill. 28 & 29 Car. 2 
C. B. Lord Townſend v. Hughes. 


20. The 


Actions [Scandalum Magnatum.] 


20. The defendant ſaid of the plaintiff, e earl of Pembroke 
is of fo little effeem in the country, that no man of reputation hath any 
efteem for bim; he as a pitiful fellow, aud no man will take his avord 

wr tavo-pence; and no man of reputation values him more than I value 

the dirt under my feet. Reſolved per cur. that the words are ac- 
tionable upon the ſtatute, though in the caſe of a common perſon 
they are not actionable. And it was faid per Twiſden, that if 
words be ſpoke of a peer of the realm that are actionable in caſe 
of a common perſon, the peer hath his elecfion to fue upon the flatute 
cr otherzuiſe. Freem. Rep. 49. pl. 58. Mich. 1672. C. B. Earl of 
Pembroke v. Staniel. 


21. It was moved for leave to charge M. being priſoaner in News 


gate, <vith a ſcandalum magnatum, aud ac etiam bill? of lool. in 


erder to hold him to ſpecial bail for ſaying the D. of S. was a cheat, 
and had cheated the king and the army. Per Holt, this being a poor 
man, to charge him thus will be a perpetual impriſonment to 
him, and ſpecial bail has been often demanded in theſe actions, 
yet it has been frequently denied; but he was ordered to find 2 
that would ſwear themſelves worth 251. each, and himſelf be 
bound in 1001. 12 Mod. 420. Mich. 12 W. 3. 1700. Duke 
Schomberg v. Murrey. | 

22. Go fetch your lord cut, G—d d—n him, I will kill bim; he is 
a villain, and a willainsus rogue. 
words, viz. he is a ſerub and ſcoundrel, It was inſiſted, 1ft, That 
the plaintifF ought to prove himſelf a peer. Sed non allocatur ; 
for in his declaration he * names h:inſelf Lord Viſccunt Falkland, cue 
of the peers of Great Britains and it he was not ſo, the defendant 
ſhould have pleaded the miſnoſmer ; but by pleading in bar, he ad- 
mits the plaintiff to be what he ſtiles himſelf. 2dly, That the plain- 
tiff being a peer of Scotland, was not intitled to an aim of fean- 
dalum magnatum on the ſtatute 2 R. 2. 5. unleſs he had been a 
pcer of parliament ;z for the precedents of actions of this nature 
are vocem & locum in parliamento haben”, &c. Sed non allocatur, 
for by the fatute of union 5 Ann. 8. art. 23. all peers of Scot- 
land, after the union, ſhall be peers of Great Britain, and have 
rank and precedency, &c. be tried, &c. and enjoy all privileges 
as peers as fully as the peers of England now do, or hereafter may 
enjoy, except of ſitting in the houſe of lords, and the privileges 
depending thercon, and particularly the right of fitting on the trial 
of peers. Now the ſtatute 2 R. 2. 5. extends to other nobles and 
great men of the realm, as well as to peers of parliament, ſo that 
when the peers of Scotland are by act of parliament made peers 
of England or Great Britain, they are nobjes of the realm; and 
John Beaumont, who was created viſcount 18 H. 6. when created 
noble, though by a new title, was intitled to his action on this ſta- 
tute 3 and though ſome precedents have vocem & locum in par— 
liamento haben', it is not neceſſary. Comyns Rep. 439. Mich, 
7 Geo. 2. in the exchequer, Ld. Faukland v. Phipps. 


8 £3 


And the defendant ſpoke other 
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Sir Francis 
North cited 
the Marquis 
of Dorcheſ- 
ter's caſe, 
where thieſe 
words were 
re ſolved to be 
actionable 
upon the 
ſtatute, viz. 
he is no more 
to be valued 
than that dog 
that lies 
theres. Ibid, 


See pl. 10. 


[ 559] 


—_ Attions [Slander of Title.] 


(XI. b. 6) For Slander of Title. 


3 3 er=1a1 711 rail, broug! t action on the caſe againſt 
B. for ſlandering his rele, in afarmimg that tenant in tail 
N vos ene D. who is dive. Adjudged that the action lay. Ow, 
Mich. 15 Eliz. Bliſs v. Stafford. 
5. P. Jenk, 2. IF a firanger ſays that J. S. has a better title to the lands than 
md — 2 the tenant in f gien, and makes no pretence of title to himſelf, an 


tte je rei action lies. Mo. 188. in pl. 334. Arg. Cites it as adjudged | in 20 


eliza id je Eliz. Wild goole's caſe. 

FC; i peri 4 

nenti. 

mu 3. Attorney tells his client in private, being about to purchaſe 
es in pl. Pf J. S. that. e had heard that the ſather of the vendor had gt "anted 
14. fays no- @ rent charge out of the land in fee. Adjudged quod quer' nil 


thing. of at- 6 capiat. Mo. 187. pl. 334. Hill. 26 Eliz. Johnſon v. Smith. 


torney and 

chien but that for ſuch words ſpoke by a ſtzanger, action lies. S. C. cited Arg. 2 Le. 112. 
in pl. 147. | 

- - 


IST 177. 4. If one claim: a title ts | brnfolf of the N of ber, as if B. 
1 a. Publiſhes that he has a leaſe of Bl Acre for 1000 years, he is not 


IA v, 
aich S. C. _ ct to an action of flander, though he has not ſuch. leaſe ; for 
cited and , 1 a=” 1 
1 this iS his GUN title. MS: $2 7 in pl. 36. 
3 | Cro. E. 34. T. Mich. 26 & 27 Elis. B. R. the 8. C. ad- 


judged and afirmed in error. 
Judges an e pom in ertor. Mo. 144. 4 287. S. C. adjudged, , ©. cited Cro. E. 
Mo. 128. in n pl. 234. Arg. S. P. cited as adjudyed in 20 Eliz. Wildzooſe 8 


n B nne 
« . 


197. in P.. | 
caſe 8. P. agreed by all the juſt ces. No. 410. pl. 558. Trin. 37 Eliz. in caſe of 5 nny- : 
man v. Rawbanks. Cro. E. 427. pl. 28. S. C. and S. P. agreed therein.— 2 Roll. Rep. 409. 


44s 14 Jac. B. R. Lovet v. Weller S. P. where the N loſt the ſelling his land by 
* reaſon of the words, and judgment was ſtayed. 


3 Le. 177. There is no difference whether the words ſlandering a title 
Fl 3 r e ele te the party or t9 a Stranger ; for in both caſcs the party is 
flandered fo as he cannot make ſale or exchange of his lands, 
which he was in treaty to do, Per Wray J. and judgment ac- 
cordingly for the plaintiff. 2 Le. 112. pl. 147. Trin. 30 Eliz. 


B. R. Williams v. Linſord. 
There ouabt 6, In all caſcs when one intitles a ſtranger, it is not actionable 


to be parti - 
colar .  Yuleſs it be ſhexwwn that ome gamage comes to the proprietor by it, Viz 
that he cannot let or ſ-1] it, &c. Per Weg s- Ch. J. Cro. E. 197. 


mage ſet 


forth; and Mich. 32 & 33 Eliz. B. R. in pl. 14. 


the laying 
that they were ſpoken faiſo & malitioſe is nat ſuificient, but a communication of ſelling, &c. ſhould 


'® appear ; for there muſt be both damnum & injuria- Sty. 169. 176. Mich. 1649. B. R. Cane v. 
And in ſetting forth a communication of ſale, it ſhould be particularly expreſſed to whom 
Falm. 529. Paſch. 4 Car. B. R. Hazwood v. Lowe. 


Pi. = rin. 


n 
VS. os. 


* 1 n rer hk 


ind 


Golding. 
the ſa e was to be made. 
ng 
(5310 
Cro. L. — 1 Action upon the caſe, the plaintiff declared that he was in 
„„ cemmunication to demiſe the manor and caſtle of, &c. at ſo much 
epiaintiff, rent to R. E. and that the defendant, præmiſſbrum non ignara, 


the plalntiff. 
— 58. C. ſaid, J þ; 7 Ve A leaſe of the id caſtle and Manor of FH. for 99 yearsy 


— 5 _ and puc/i ed a demiſe to be made by one ſeiſed of the ſame before the 
Plaintiſ 5 


il 


5 


Attions [Slander of Title. ] 
plaintiff 's purchaſe thereof, to E. D. her huſband, and «ffered ta ſell 


it, ubi revera the defendant knexw it to be forged ; by reaſon where- 
of the ſaid R. E. did not proceed to accept of the faid leaſe. Re- 
ſolved, that action lies, becauſe the count alleges that the de- 
fendant knew of the communication of making a leaſe to R. E. 


and alſo that the leaſe was forged, and yet againſt her own know- 


ledge had affirmed that it was a good and true leaſe, whereby the 
plaintiff was defeated of his bargain. 4 Rep. 18. a. b. pl. 14. 


Mich. 32 & 33 Eliz. Gerard v. Dickenſon. 


8. It J. S. bath land by deſcent, and ſells it to F. D. and he 
Yrs to ſell it to B. and one ſaith 1; C. in common diſcourſe, that J. 
. 15 a baſtard, and this cometh to the ears of B. yet J. D. ihall have 
no action; for it was nt ſpeen directly to flander the title of J. D. 
but oblique this is no ſlander; but if he had ſaid to B. take Heel 
how you buy the land, for F. S. was à baſtard, action lieth ; for it 
was directly ſpoken to that purpoſe to ſlander the title. Cro. E. 
346. per Popham Ch. J. Mich. 36 & 37 Eliz. B. R. in 
L 17. 
9. Plaintiff declared that W. B. brother of the defendant, had 
married one J. who died, and after the plaintiff married her, and 
whereas the plaintiff and the ſaid J. (innuendo his wife ) as in her 
right, awere ſeiſed of certain lands, as well freehold as copyhold, and 
of the freehold had /evied a fine to the plaintiff and his heirs, who 
offered to ſell the lands, fer the payment of his debts, to J. 8. The 
defendant ſaid, e (innuendo the wife of the plaintiF) vas never 
lawful wife of my brother IV. B. for ſbe was married before to one 
NM. K. whs is yet alive, which marriage ts fully to be, and hath al- 
ready been as fully, proved as any other marriage can be proved ; and 
by reaſon of theſe words, none would buy the lands. Gawdy and 
Clench conceived that the action lies; for it is brought for ſlan- 
dering his title, and not his perſon, and the law intends it was a 
good marriage with K. and that no divorce was, except the con- 
trary be ſhewed. But Fenner e contra, and that the action lies 
not by the prejudice of the fale. Popham ſaid that all the words 
might be true, and yet the might be the law ful wife of the plain- 
tiff; for it may be the was pre-contracted to the plaintiff, and 
aſterwards married K. and then to W. B. and then divorced from 
K. and married to the plaintiff. Adjornatur. Cro. E. 346. pl. 
17. Mich. 36 & 37 Eliz. B. R. Bold v. Bacon. 

10. In caſe for flander of title, the plaintiff need not ſhaw what 
e/late he had therein; for his ſeiſin of any eſtate is ſuſſicient; per 
tot. cur. Cro. E. 419. pl. 14, Mich. 37 & 38 Eliz. B. R. 
Marvin v. Maynard, 1 

11. Action for ſlandering his title, for that he ſaid to J. S. 
who was 77 ſpeech to buy the plaintiff's land, I knw one who hath 
two leaſes of his land, who will not part with them at any reaſonabie 
rate, ubi revera there was no ſuch leaſe. The defendant iA 
5 two ſeveral parol leaſes made to himſelf. It was the opinion of 
the juſtices, that the words, as they are ſpoken, ſhall not be 1n- 
tendable of himſclf, but of ſome other perion, and imports a 

| Si4 | {lander 
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Mo. 4 10. pl. 
558. S. C. 
opham 
aired, whe- 
ther one that 
had ſpoken 
words, Pur- 
porting that 
a third per- 
ſoa had title, 


352 Actions [Slander of Title.] 


he could af. ſlander; and the juſtification after ſball not take are the ation 
* + which was given befzre. And adjudged for the plaintiff, but“ Fen- 
applying it ner e contra. Cro. E. 427. pl. 28. Mich. 37 & 38 Eliz. B. R. 
to biene Penniman v. Rabanks. | 


for nis just . 
feation; and he held that he could not; but Gawdy and Fenner held that he might; to which Pope 


. 


ham replied, tha then no man could ever have an action tor flandering his title. 


12. A. has no title to Upton, innuendo Upten-Grey. Held that 
the innuendo ſufficiently ſerves to ſhew his intent, what he meant 
in naming Upton ; for it is uſually known without the addition, 
and might be called fo; wherefore the innuendo ſtands well with 
his ſpeaking ; but if w ithout: the innuendo it could not by : any in- 
tendment be taken ſo, it might have been otherwiſe. And in ac- 
tion on the caſe for thoſe w ords, judgment pro quer. Cro. E. 419. 
Mich. 37 & 38 Eliz. B. R. Marvin v. Maynard. 

13. He had rather buy the title of B. (who was the plaintiff”s 
younger brother) Han the title of the plaintiff and further ſays, he 
had feer an indenture to lead the uſe of a fine, whereby appeared that 
the plaintiff had no ot thor ity 70 fel Il the land. Not actionable. Yelv. 
80. Mich. 3 3 Jac. B. R. Cruſh v, Cruſh.  - 

T 4. Thy broe her avas a fool, and awas never born to do himſelf any 

£72, for th al þ 'e could nat hold his hand from ratifying his father's 
evill ; netwwith/landing I have that t9 fhew in my houſe, that if his 
Feir, El. G. ds Net any ſuch act as her father has done, it ſhall bring 
her ts inherit Titfley. The plaintiff alleged, that he had an inten- 
tion to make a jointure to his wife, &c. But adjudged the words 
would not bear action, the plaintiff not having laid that he was 
about to ſell it, or had entered into bond to make a jointure, and 
by reaſon of thoſe words it would not be accepted. Yelv. 88. 
Paſch. 4 Jac. B. R. Sir Tho. Greſham v. Grinſley. 

15. The carl of A. gave a manor to the plaintiff in tail. The 
defendant was a copyhold tenant of an houſe, and lands held of 
the ſaid manor for life; and the plaintiff being in treaty to make 
a leaſe to P. for 500l. to commence after the defendant's death, 
the defendant ſaid, He late earl of A. made a leaſe of my tenement 
zo ene S. for 60 years, ts begin after my cuſtomary — ended, and the 
fame is a goed leaſe by reaſon w hereof P. nor any other, would 
not give him 101. to make a leaſe. The defendant juſtified, that 
the earl of A. before the gift, made ſuch a leaſe to S8. for 60 years, 
and that S. conveyed it to him. Reſolved by the court, the words 
mall be taken in the worſt ſenſe, according to his intent, which 
he ſpake when he affirmed it to be a good leaſe. And the words 
themſelves imply, that he ſpake them to countenance the title 

. of a ſtranger, which is not lawful; and + now he cannot excuſe 
3 juices, himſelf, when at the firſt the words did not import fo much, and 
Pain. 531- he cometh too late now to juſtify, It was adjudged for the plain- 


4 8. R. tif. Cro. J. 163. pl. 18. Paſch. 5 Jac, B. R. Earl of North- 


umberland v. Birt. 

16. In an action on the caſe, for calling the plaintiff baſtard, 
the plaintiff ſet forth that his grandſather was tenant in tail of 
lands, with divers remainders over; that his er was the iſſue 

| | un 
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in tail, and that he was his youngeſt ſon; and that W. R. was 
about purchaſing the land, and ottered kis a lum of money for 
his title, and to join in the conveyance; but afterwards, by 
reaſon of fpcaking thoſe words, he refuſed to vive him any thing. 
After judgment for the pjaintiit, error was aſſigned, that the 
plaintiff hath nt aſſigned any ſpecial Ig, for upon his own ſhew- 


ing he had no. pretent title. But adjudged, that though he had 
not a preſent tit! i; is it appears that by poſſibility he might i in- 
herit the eſtate tail; and being offered money for that poffibility 
to join in the es he had a preſent [ſs and damage by 
ſpeaking thole words, and in futuro he might receive prejudice 
thereby, in cafe he was to claim any land 07 deſcent. So the 
judgment was afhrmed. Cro. J. 213. pl. 6. Mich. 6 Jac. B. R. 
Vourny v. Ellis. | 

The plaintiff had lands by deſcent, part v thereof he intended 
to tle on his ſon, and to make a leaſe of olive part; and to 
fruſtrate his intent, the defendant ſaid Mat he (the plaintiff) had 
n more right to the land than a ſhrenger. Not actionable , becauſe 
he had an intent to ſettle the land, which might be ſecret, he 
ſhould have ſhewn that he was in communication to ſettle it, * 
or make leaſes; fo that there is no tut 1 cauſe of loſs. And 
adjudged for the defendant, notwithſtanding the precedents in 
the new Book of Entries, fol. Cro. J. 397. pl. 3. Paſch. 
14 Jac. B. R. Smead v. Badley. 

18. E. the plaintiff had land is by deſcent, and the defendant 
peak of his wife ſaid, Dall Elboromgh's wife fit above my wife 7 
fe is but a baj?, 2rd, All the court, præter Doderid: ge, held that 
theſe words in themſelves are ſcandalous, and dangerous to cauſe 
his inheritance to be queſtioned; and ſo the plaintiff had laid it 
in his declaration, that he was put to great charges to defend it. 
But Doderidge ſtrongly e contra, that neither the words them- 
ſ{clves, nor the manner of ſpeaking them, do import any {lander, 


t 
and the on of the plaintiſf ſhall not help 
Cro. J. 


— ä — 


9 


but obliquely; eg: 
them. But py the other 3; the plaintiff had judgment. 
642. pl. 2. Mich. 20 Jac. B. R. Elborow v. Allen. 

19. If I have colour of title to land, and I ſay to another, 
I have better title to the land than you, yet an action will 
not he againſt me, though my title be not ſo good as the 
title of the other is ; per Roll Ch. J. nota. Sty. 414. Hill. 1654. 
Anon. 

20. In caſe 1 ſcandal of title, it was agreed that the defendant 
claimed title, yet if it be found by verdict to be done maliligſe, the 
action lies; but if upon the evidence any probable cauſe of claim 
appeared, it ought not to be found malitioſe. 3 Keb. 141. 
pl. 11, Paſch. 25 Car. 2. B. R. Goulding v. * 

21. MH. hath mortgaged all his lands for 1001. and has no "om 
to ſell or let the ſame. And becauſe no ſpecial damage, nor par 
ticular colloquium was laid of a treaty to fell them to any 
perſon certain, but only in general, that he intended to fell it t9 


any that would buy, which is too general, the 1 _ 
aye 


w 
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Roll. Rep. 
244. pl. 12, 
Swead y, 
Bodiey, Soo 
adjudged 
aganſt che 
Plaintiff... 

3 Bulſt. 74. 
8. C5 1 
Judged ac. 
cordingly. 


2 Roll. Rep. 
248. 8. . 
adjudged, 
al Do- 
deridge. 
Palm. 299. 
8. 
Judged by 3 
Juitices for 


the plaintiffs 


Freem. Rep. 
274. pl. 
201. . 
and it being 
urged that 
the laſt words 
were ation. 


; 
5 
$ ' 
+1 
F 
* 
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abie, it was ſtayed. 3 Keb. 153. pl. 27. Paſch. 25 Car. 2. C. B. Manning 


anſwered. 


tat cheſe and Avery. | 
hall have relation to the firſt, And judgment for the defendant, niſi, 


22. I have a ſurrender of the lands of B. and intend to ſue fer 
the ſame, and the plaintiff has no title. Adjudged for the defendant 
niſi, &c. becaute the defendant claims title himſelf, and fo the 
plaintiff hath none. 3 Keb. 744. pl. 10. Paſch. 29 Car. 2. 
B. Cock v. Heathcock. : 


£554] (N. b) Nuſance. [In what Caſes Action ſur le 


Fol. 83, Caſe will lie for a Nuſance, and againſt whom.] 


3 | | 

Cro. E.664. [I. FF a man be d!furbed from going in a common higheway, or 

. ws S. C. if a ditch be made acr:/s the Way, 5 that he cannst pas, yet 
” ha. 3 he ball nit have an action upon the ca/e for this for the multi- 


ay, and Fen- plicity of ſuits; for if he may, every man may have ſuch action; 
a * * . a , - 
ner bels, and the law has provided another proper remedy for this common 


that without . b; g 
A feta nuſance, viz. a preſentment in the leet or turn, Co. Lit. 56. 


6-6 ow where is cited Trin. 41 Eliz. B. R. between FixEUX AND Ho- 
y the plain- ,..... E | 

the ac. VENDON reſolved.] | | 

tion lies not; but Clench e contra, for the ſtopping it is a ſpecial prejudice to the plaintiff, that he 
cannot go that way, and fo reaſonable that he ſhould maintain the action. Sed adjornatur. ——— 
Mo. 180. pl. 321. Paſch. 26 Eliz. S. P. accordingly. -Br. Action ſur le Caie, pl. 6. cites 
27 H. 8. 26, 27. S. P. by Baldwin Ch. J. accordingly; but by Fitzherbert J. where one has 
greater damage than another, as in the caſe put by Baldwin of ſtopping a highway, ſo that I cannot 
g from my houſe to my cloſe, I ſhall have an action. Br. Nuſance, pl. 1. cites S. C. 
S. C. cited by Mountague Ch. J. 2 R iii. Rep. 4. And that for a common nufance none ſhall have 
a particular action, cites 33 H. 6. 26.— 8. P. 9 Rep. 113. a. accordingly per cur. Arg. 

1 Salk. 16. pl. 7. Trin 11 W. 3. B. R. in the caſe of Iveſon v. Moore, ſays all the court agreed, 
that where an action ariſes from a publick nuſance, there mutt be a ſpecial damage, becauſe he that 
did the nuſance is puniſhable at the ſuit of the publick; and to allow all private pertons their actions, 
without ſpecial damage, would create an endleſs multiplicity of ſuits, 


Oro. J. 446. [2.. If a man pute lags of word ſparſim in a highway, and ſuffers 
them to continue there for two months, or other ſuch ng time, 
Fowlerv, though a man may with great care, and in the day, paſs ſafely, 
Sanders, yet if I ride in the way, not perceiving the logs, and my horſe 
ſtumbles upon the logs, whereby he falls and throws me, by 
ſeems to be which means I receive any damage, (ſcilicet, ſeveral wounds, 
S. C.—— as the caſe was) I may have an action upon the cafe againſt him 


— for this ſpecial damage received, though this laying of logs in 


Fuller v. the way be a common nuſance. Hill. 15 Jac. B. R. adjudged 
Sauncers, — 88 
8. C. . between +] | 
judged. —S, C. cited Cro. J. 401.——— See tit. Nuſance (B) pl. 1. S. C. 

It a man lays leg: of timber in the highway adjoining to bis boauje, by which the cart of one was over- 
thrown, this is not nuſance; but the plaintiff ſhall recover in action on the caſe, 2 Roll. Rep. 49- 
cites it ſo reſolved in the caſe of Fuller v. Sanders, in B. R. about 14 Jac. 

For general nuſance every particular man ſhall not have a#jon, unleis he has ſpecial prejudice; but 
every man may abate it. 

But for partieulur nuſance a man may have his action, a by this means abate the nuſance, and 
recover damages, or may abate it. Jo. 222. fer 3 jultices, Laich. 6 Car, B. R. in caſe of james 


v. Hay wards 


3. S 
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Cz. So if a man mates a ditch overthwart a common highway, 
whereby my horſe falls into the ditch, or if J have any other 
particular or /pecial damage, I may have an action upon the caſe 


for it. Co. Litt. 56. where is cited Trin. 41 Eliz. B. R. be- 
tween Fixgux axD HovEN DEN, reſolved.)] 


26 Elz. S. P. admitted per cur. 
accordingly. Br. Nut 


Nuſance, pl. 1. cites S. C. 
cordingly, Arg. and S. C. cited in marg. 
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Cro. E. 664. 
pl. 14. S. C. 
& S. P. ad- 

mitted per 
cur. 
Mo. 180. pl. 

321. Paſch. 


— Br, Aion fur le Caſe, pl. 6. cites 26 H. 8. 26, 27. S. P. 
Vaugh. 341. S. P. by Vaughan Ch. J. ac- 


Where the party grieved has received ſome ſpecial damage by it, or can bave no «ther remedy, an ac- 
tion lies. Admitted, Carth. 193. Trin. 3 W. & NMI. B. R. in caſe of ain v. Partrich. 


[4. If A. ſeiſed of a waſte adjacent to a highway, digs a pit 
ia the awaſle within 36 fort of the ſcid way, and the mare of B. 
eſcapes into * the ſaid waſte, and falls into the faid pit, and there dies, 
yet B. ſhall not have any action-againit A. becauſe the making of 
the pit in the waſte, and not in the highway, was not any wrong 
to B. but it was the default of B. himſelf that his mare eſcaped 
into the waſte. Paſch. 5 Jac. B. R. between BLITHE AND 
TorHaM, adjudged.] 


mare was ſtraying, and he ſhews not any right why his mare ſhould be in the ſaid comm 


"EL 845 ] 
Cro. J. 158. 
pl. 11. S. C. 
adjudged 
upon the de- 
claration, 
and not upon 
the verdict, 
that the bill 
ſhould abate; 
for when the 


on, it was no 


wrong to him, and though his mare fell in he has no remedy, and fo it is damnum abſque injuria. 


—8. P. Arg. Vent. 295. 


5. If a man digs a itch in the hishway, into which my /ervant 
falls, and breats his thigh, by which I lote his ſervice for a long 
time, I ſhall have an action upon the caſe againit him for this 
loſs of ſervice. Hill. 12 Jac. B. KR in EVERARD AND Horkix's 
CASE, per curiam. ] Ds 
S. P. agreed by Coke, Crooke, and Doderidge. Roll. Rep. 124. pl. 6. in S. C. 
pl. 5 Ss Ko but not 8. . 


2 Bulſt. 334. 
S. P. by 
Croke, and 
agreed per 


tot. cur. in 


the 8. Co 


obiter. 


(B. c) 


In caſe for digging a pit in the highway, fer gu, . S. for whoſe life the plaintiff bad a leaſe, fell 


thercin and was arge, it was doubitul if this action lies. Cited by V indiam Jo 


Hill. 16 & 17 Car. 2. B. R. in pl. 44. 


6. If A. be owner of an inn in D. and B. has a houſe next 
adjoining thereto, and B. in a room in his houſe next to the inn 
erects a furnace, in which he melts ſtinting tallzw and ſtinking 
greaves, by reaſon of the ill ſmell awheredf the guejis of the inn for- 
bear to come thither, to the damage of the inn-keeper, A. the 
inn-keeper ſhall have an action upon the caſe againit B. ſor this 
nuſance. Mich. 14 Car. B. R. between NMoklx, in-keeper of 
the George in Baſingſtoke, anND PRAGNEL, adjudged per cur. this 
being moved in arreſt of judgment; and in truth, upon the 
evidence, it appeared that the defendant was a chandler, and he 


melted it for the uſe of his trade. But there it was proved that 


his tallow and greaves was not like the tallsw and greaves of ther 


chandlers ; for this is a nuſance to the whole town, and ſo pre- 
ſented at the leet; and the reaſon of the nuſance was, becauſe 
he kept the greaves ſo long before he melted it, that it ſtunk, 
and had ſuch an ill ſmell. But this queſtion whether it lay againſt 
a chandler * came not in queſtion in the king's bench, becauſe 
il did not appear in the declaration that he was a chandler. Intratur 
14 Car. Rot. 549. Trin. 8 Hen. 4..Rot. 57. Willielmus Mil- 
burn recuperet per juratam per billam ſuam in qua queritur verſus 

a Johannem 


Keb. 847. 


Cro. C. 8 10. 
pl. 3. 8. . 
adjudged for 
the plaintiff. 
——8ee tit. 
Nuſance 
(86) pl. 18. 
and the notes 
there. 


2 Fol. 89. 
— 
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An action 
Bes againſt 
2 giver, 
becaiute he 
ei a lime- 
74. Fo Ce PF 
rurted te 
unter, tia? 


See tit. Nu- 
ar.ce () 
per ume 
Caſe, for 
that he was 
poiloſſed of a 
houſe and 
garden for 
20 years, 
and the de- 
fendart being 
& butcher had 
2 Was gbrer 
beuſ: and 
yard next ad- 
Jain ng to the 


garden; that 
the defen- 
dant exalted 
his yard, 
and made 2 
itch woher:- 
by be corvey- 
ed the fit 
and oftal 7 
the plaintif 4 
garden. 
Upon not 
guilty plead- 
ed, it was 
found for the 
plaintiff; 
but judg- 
ment was 
atreſted for 
Aa variance 
between the 
writ and the 
declaration. 


An action on the caſe for erecling a tan fat, v 


2 7 OF 
be Tenants dif ribs 
- 
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Johannem Cutting, cook, de eo quod ipſe Johannes apud Weft. 
monaitetium + verdebat dicbo Willielm untum caporem piſtum corrup- 
tibilem & & recalgfacdtum, qui capo aflatus per 4 dies in hoſpitio do- 
mini regis, & iterum Cc: lefactus, & pritus extitit, de qQ1tC Vgl quam 
edit, vomitimi Horribilem fect, ita gu,“ inſir mavarusr per 2 20 eptimanas, 
recpperat inquam 205. pro damnis. (And have been informed 
that it appears upon the record at large, that the juſtices increaſed 
the damages.) 


2 


Arg. Hutt. 136. cites 13 H. 7. 26. 


L7. In an action upon the caſe, if the plaintiſf declares that 
whereas he was poſſeſied of a cloſe called D. and the defendant 
— of another cloſe called 8. next adjoining to the plaintiff's 
clote, t the defendant maliciouſly intending to deprive the plaintuF 
of the profit of his cloſe, maintained a 22 uſe tor ſeveral years 
before erected upon his cloſe ; and for one year before the action 
brought zd this houſe for d ſinelting-houſe for lead, and the 
chimney of the ſaid houſe fo exaltavit, and for the ſaid year ſo 
continuavit, that by the exaltation and continuation thereof the 
ſmoke aſcended out of the ſaid chimney: per vim ventorium upon 
the cloſe of the defendant afflatur & diſſipatur H by ſuch uſe 
| of the ſaid ſmelting-houſe and chimney, and continuation 
thereof, all the groſs and <wwcd of the Plaintiff i in his ſaid cleſe 
growing ard beings fo ſuffocata, corrupta, & putrida fuerunt, with 
the fume (tcilicet ſmoke) of the faid chimney, out of the ſaid 
chimney coming, Hat by reaſon thereof the plaintiff had % all 
the graſs and er of his ' ſaid {ſe there growing, and alf9 had loſt 
2 borſes and 1 co, that were depaſturing in the faid cleſe; though 
this is a lawſul trade, and for the benefit of the commonwealth, 
and neceſſary, yet the action lies; for he % to uſe it in waſte 
places and great commons, remote from incliſures, fo that no loſs or 
damage might ariſe thereby to the proprictors of lands adjoining 
thereto ; ; though I objected that in ſuch waſte places other men 
have common for cattle, that may be prejudiced thereby alſo. 
Mich. 15 Car. B. R. between Porxrox AND GILL, adjudged 
per Jones & Barkly, no other of the judges being preſent, this 
matter being moved in arreſt of judgment, aſter a verdict for 
the plaintiff, Intratur Hill. 14 Car. Rot. 646.] 


Cro. E. $290 Paſch. 43 Eliz. C. B. Norton v. Palmer. 
with averment ot corrupting the air anc water, to the 


annoyance of the plalntifi; and after verdict adjudged tor the plaintiff, Hutt. 136. Arg. cites 5 Jac. 
Smith v. Mopham. 


t £556] 
See tit. 
Commoner 


(A) &c. 


So in caſe 
for a ſtran- 
ter s digging 
elay in the 
land where 


[8. If a copyholder by the cuſtom of a manor has aſed to have 
common for all his cattle, levant and couchant, upon his cuſto— 
mary tenement in a certain place parcel of the manor, and a 


ſtranger digs turfs there, and carries them away, per quod his commicn 


it impaired, an action upon the caſe lies, declaring that the de- 


fendant dug ſo many turfs there, and them with his horſes and carts 


the plaintiff herbam tunc & ibidem creſcentem pedibus ambulands & conculcando 
from 
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from the place aforeſaid minus rite ceperit Wo abcarricut per quod had com- 


Jule re conimuniam ſiiuim pre Jam pro averlis furs, &c. iu tam ae, age 

* . 0 | ying 
amplo & bengficiali meds, prout preantea habuit, &C. habere non away the 
potuit 3 this is a good declaration, though the commoner cannot ge: over 
have any damage tor the taking and carrying away of the turf, wages 
yet the coming upon the land with his horſes and carts to carry quod he 
them, is a prejudice to the common, and there per quod his _—_— 
common is impaired, is the cauſe of the action, and the carrying aud 5 
taling them is a means of the inpairing thereof. Mich. 9 Car. &c. adjudg- 
B. R. between .''ErkrY AND GoopIER, adjudged, this being 2 
moved in arreſt of judgment upon ſuch a declaration, the da- 2 B. 3 
mages being intire, Intratur Trin. 9 Car. Rot. 49. allowed in 

| B. R. by 
; juſtices; but Haughton e contra. Godb. 343. pl. 437. Trin. 21 Jac. B. R. Bullen v. Sheen. 

2 Roll. Rep. 308. Shean v. Pullen, S. C. adjornatur, — Ibid. 344. adjudged in B. R. 

by 3 juſtices; and ſays that Ley Ch. J. and Doderidge took a difference tetzveen treſpaſs and treſpaſs on 
the a/c; and the reporter ſays, nota the reaſon of the judgment was upon the concluſion of the plea, 
Viz. per quod non potuit, &. Palm. 366. S. C. adjudged, and affirmed accordingly. 

In caſe the plaintiff counted that he was ſelſed of the manor of C. and preſcribed for common for 

400 ſheep in L. as pertaining to his manor, and the defendants with their ſheep eat the graſs there 
growing, per quod he could not enjoy his common there in tam ampio modo, &c, and upon not guilty 
the plainti had verdict, judgment, and execution. 9 Rep. 113. a. Coke Ch. J. cites Irin. 41 Elis. 
Holtand v. Lovel. 2 Brownl. 148. S. C. cited per eundem, and ſays that inaſmuch as the 
plaiatiff may take them damage feaſant, it proves that he has wreng, and therefore may diſtrain da- 
mage feaſant; and for the ſame reaſon, if the beaſts are gone before, he 1.1ay have caſe; for otherwile 
one that has manv beaſts may celtroy all the common in a night, and net be puniſhed, and fo differs 
from a nuſance which is pubiick, and may be puniſhed in a icet, ———— Jerk. 144. pl. 96, at the 
end, S. P. N 
So caſe lies for a copyholder, having right of common, againſt a ſtranger for putting beaſts into 
the common, and depaſturing there, per quod in tam amplo modo, &c. 9 Rep. 111. b. Tria. 
10 Jac. Mary's caſe, alias, Crogate v. Marys. ——2 Brownl. 55. S. C. and by 3 Juſtice the action 
lies; but Foſter e contra, becauſe then every commoner might have action, and ſo would be infinite. 

The lord may have action for any treſpats done on the common, more or lets, as being immediate 
to him; but the commoner ſhall have it only where it is ſuch, per quod profticurm communie ſuæ, 
&c. amiſit; or that he cannot have his common in tam amplo modo, as before. 9 Rep. 113. a. fe- 
folved in Mary's caſe, alias, Crogate v. Marys. 


[Y. If F. S. hath lands adjoining to the lands of F. D. in which ty 
ſeveral tenants hath common of paſture, and J. S. flores bis lands Fol. go. 
with coneys, without any lawſul grant or preſcription, whereby 3 
the coneys go into the lands of J. D. and eat the grais there, 8 


whereby the commoners cannot have ſuſſicient common for their ( A) 2 he 
cattle, yet a commoner cannot have an action upon the cafe againſt uten 
6 oS. Wilkinſon, 


J. S. for this matter, becauſe + when the coneys go out of his S. C. con- 


lands he is not the owner of them, but the poſſeſſory property tta-— 

15 ; f — » } 4 1 Cro, C. 387. 
of them is in J. D. who is the owner of the {oil where the com- 1. 20. 5. & 
moner hath right of common, and where the coneys. are, and and ruled by 
the commeoners may | kill them. Mich. 10 Car. B. R. between ” the juſ- 

: . 8 De ces in 

HiNSLEY AND WILKINSON, adjudged per Curiam, contra Barkly, B. R. prater 
in a writ of error upon a judgment in banco, and the judgment Berkley, 
reverſed accordingly. Intratur Hill. 8 Car. Rot. 302. But pk COINS 

: : 1ercot, that 
alter this was adjourned to Paſch. 11 Car.] the jadg- 
ment in C. B. be reverſed; and Crooke J. ſaid he had conferred with 3 judges of C. B. that they did 
not remember ſuch caſe there, but that it paijed tub Hlentio.— Jo. 356. pl. 5. S. C. and judge 
ment in C. B. reverſed. | 
Sao where they come into the lands of a neighhour he may kill them; but action on the caſe does 
not lie. 5 Rep. 104. b. Mich. 39 & 40 Eliz. C. B. Bouliton's cate, 10, 420. pl. 5. 


Anon. but ſeems to be 8. C. held not actionable; for when they are out of the congtee they are not - 
I 28 his 
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his conies. ——Tbid. 453. pl. 62. Boulſton v. Hardy, S. C. held by all the juſtiees not to be .. 
tionable. Cro. E. 547. pl. 21. S. C. adjudged accorlingiy, — 8. C. cited 2 Bulſt. 116. Arg. 
+ Mo. 42:. pl. 580. Mich. 37 & 38 Eliz. Anon. S. L. 


— 


1 Sce dit. Commoner (A) 


10. The declaration in action for ſtopping a way was, that 
he hath a way, and the drfendant c,iad it fo that the plaintiff 
cannot have it; and therefore reprerant (habet & habere non 
poteſt) by feveral, and ill, Quere. Br. Action ſur le Caſe, 

| pli 12. cites 33 H. 6. 26. 
Br. Nuſance, 11. A man who has a particular hurt er damage in any caſey 


** es ſhall have action upon the case g him who does 2 common 
0 WE OF . * y * . . 
28. but the nuſance; as by opping the king's highway, and the like, as if he 
year is miſ- cannot go to his houfe, or ts his paſiure, by reaſon theres, cr that he 
+ 221 Apr and his horſe in the night fell inio the ditch, and ſuch like; per 
rint in the Fitzherbert clearly. 27 H. 8. 26. b. 27. 
838 of - | 
the pl. Mo. 180. pl. 321. S. P. Paſch. 26 Fliz. Anon. S. P. per Fitzherbert ]. 
But per Baldwin Ch. J. contra, that the ſtopping the king's highway ſhail be puniſhed by the leet, 
and every man grieved ſhall not have an action of it. And there Fitzherbert ſaid, that wvhrre :ne 
man bas more damage than anetber, he ſhall have action on the caſe. Br. Action ſur le Caſe, pl. 6. 
enes 27 H. 8. 26, 27. 
But where a common bay is not refaired, ſo that T mire my Here, I ſhall not have action againft him 
who ought to repair it; for that is the people, and ſhall be reformed by preſentment. Qued nota 


per Heydon. Br. Action ſur le Caſe, pl. 93. cites 5 E. 4. 3+ S. C. cited Mo. 180. pl. 321. 


12. Caſe, for flopping water inceſſanter decurrent” by his land, by 
evhich his land was drowned, end his graſs rotted. Exception was 
taken, becauſe it is nt alleged that the water had ſo run time cout 
ef mind. But per Gawdy J. if the water had run there but for 
one year, yet if defendant diverts it ſo as it drowns the plaintiff's 
land, the action will he well enough. 4 Le. 193. pl. 305. 
Paſch. 3o Eliz. C. B. Smith v. Babb. | 

Cro.E. 654, 13. The inhabitants of Southwark had by cuſtom a commsn 
pl- 14 in ꝛbatering-place for their cattle, and the defendant ſtopped it up. 
caſe of Fi- f K R 5 ; 

neux v. Ho. Adjudged that any inhabitant of 5. might have an action; for 
renden, cites otherwiſe they would be without remedy, fuch a nuſance not 
S. C. 2 f- being * preſentable in the lect or tourn. Co. Litt. 56. a. cites 
judged, and | : | | 
for the ame Weſtbury v. Powell. . 


Treaſon, oo | 
Infra (O. c) pl. 3. S. C. but ſeems miſplaced there, as not anſwering the head. 
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Keb. 847. 14. Plaintiff declared Ft there war a hishway leading from 
pl: . Hi. A. 0 B. and that he had a cliſe in A. bed with corn, viz. &c. 


16 &1 ; f a 
Car. 5 and ſhews what, &c. and that he lived in B. and that this way 


B. R. the ava the moſt convenient, & maxime propinqua via for carrying his 


S. C. and 7 from his cloſe to A. to his houſe in B. and that he had ſo many 


Hyde and | : 
Windham load of corn ready to be carried, &c. and the defendant ftopt the 


Gaid the court quay, fo that he could not carry his corn, & c. and in the mean time 
. rain fell and ſpiled his corn. After verdict for the plaintiff judg- 
dict, intend ment was given for him in C. B. ſub ſilentio; and upon error 
any other brought in B. R. error was aſſigned that the action would not 


— :: lie; but adjudged that it would. Cited by Holt Ch. J. = 
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1.4. Raym. Rep. 494. as entered Mich. 14 or Hill. 
Car. 2. B. R. Rot. 271. Maynell v. Saltmarſh. 


14 & 15 


In a ſpecial action on the caſe for keeping a paſſage ſlapt up, 
2 — the plaintiff could not come and cleanſe his gutter, &c. It was 
moved in arreſt of judgment, that there ought to have been a 
requeſt to open it. Per cur. it is aided by the verdict; but by 
Twiſden J. the d-fndant might have demurred. Judgment for 
the plaintiff” 1 Mod. 27. pl. 71. Mich. 21 Car. 2. B. R. 
Tomlin v. Fuller. 


through another's frechold, and the way is Rypt, and then the houſe is allened, 
no action for this nulance before requeſt. 


16. Caſe, &c. for a nuſance in building a ſmith's forge near the 

plaintiff*s houſe in S. and for making ſuch a neiſe with hammers that 
4 plaintiff could nat fleep, by * Bj he was anneyed, and 15 loft the 
benefit and eaſement of his hou 'The defendant pleaded in bar, 
that he had uſed the trade of a Hackſmith 20 years and uptvards in 
S. and that he was apprentice to that trade, that the plaintiff 

adviſed him to dwell in the houſe, and follow his trade there, and ac- 
cordingly he did dwell there, and fct up a forge in an old room, 
and worked there with his ſervants at ſcaſoriable times; and 
traverſed that he newly built a ſmith's forg 2 aliter than as aforeſaid. 
And upon demurrer to this plea, the opinion of the court was 
that the action lies; and they held that the plea did not anſwer 
the declaration, and that the traverſe was idle. But by confent 
he had licence to amend his plea. 1 Lutw. 69. Hill. 3 & 4 
Jac. 2. Bradley v. Gill. 

17. Action on the caſe will not he for diſturbing or hindering 

a paſſage over a common ferry cm is a common highw ay) unleſs 
he alleges ſome particular damage done to himſelf; but it muſt 
be by preſentment in the leet, or indictment, 3 Mod. 289. 
Trin. 2 W. & M. in B. R. Pain v. Patrick. 
S. C. accordingly. And judgment for the defendant. 

cordingly.——— Comb. 180. S. C. & S. P. held accordingly. 
Carth. 191. S. C. & S. P. and judgment accordingly. 8. C. cited by Holt Ch. J. 
accordingly. Ld. Raym. Rep. 493, 44+ 


1 Salk. 12, pl. 1. S. C. 


18. If a highway is ſo ſept, that a man in delayed in his journey 
2 little while, and by reaſon thereof he is damnified, or ſome 
mmportant affair neglected ; this is nt ſuch a ſpecial damage as action 
on the cate lies for, but a particular damage to maintain this 
action ought to be direct, and not conſequential, as the lofs of his 
borſe, or ſome corporal he in falling into a trench in the highway. 
Reſolved Trin. 3 W. & M. in B. R. Carth. 194. in caſe of 
Pain v. Partridge. | 

19. Caſe, &c. for flopping up a highway b th ng to the plaintiff's 
colliery, with intent to deprive him of the profit thereof, per — 
he loft the profit, &c. and that his coals avore ſpoiled for want of 
buyers. The plaintiff had a verdict, but on a motion in arreſt of 


Judgment, Turton and Gould held that the action did lie, but 
Rookby 


558 
ſufficlent 


ſpeclal da- 
mage; and 


judgment was aflirmed. 


2 Keb. 575. 
pl. 93. S. C. 
& S. P. 
agreed ac- 
cordingly, 
per cur.— 
Vent. 48. 
$. Ci pf 
a way to his 
metluage 


the alienee can bring 


Show. 243. 
Mich, 2 W. 
& M. S. C. 
adjornatur. 

Ibid. 

255. Paſch. 
z W. & M. 


and S. . Ac 
And judgment for the defendant. —— 


as adjudged 


[559] 


* 8. P. ard 

20 they 

evere by 
Put 


name. 
it it had been 
laid, that the 
ccals Which 


559 Aﬀions [Nuſance.} 


the plaint®® Rookby and Holt held that it did not lie, it being for a publict 


* 


1 nuſancez that no man can have an action without a particular 
Peied, or 18 injury done, or a particular right claimed. Now in this caſe the 
1 plaintiff had no particclar right to the highway, for that was 
24 1d * * . * * 
n, common to all people, nor a particular injury done to him, be— 
carry tte Cauſe ſtopping a highway 1s a publick injury; but if he had ſuch 
| 25 _ an injury by any ſpecial damage, it is not ſufficiently /t forth in 
e 20 * . 1 . . . 5 

. who his declaration, by alleging in general that his coals were ſpoiled 
was azaint for want of buyers; for he ought to ſhew /pecrally, that * iſ. 
the action, Zommers were coming te buy them, and were hindered. 1 Salk.-1c. 
. Trin. 11 W. 3. B. R. Iveſon v. Moor 5 
that the ac- P . To ru - I . 35 * . FS; On V. OOr. 

tion hid been maintainable. Carth. 453. 8. O. but the court divided, and the caſe adjourned before 
all the judges. Comb. 480. S. C. acjornatur. ——12 Mod. 262, Hill. 11 W. 3. S. C. the 
court divided. But at the end of the caſe, the reporter ſays, that in the caſe of Philips v. Ryang, 
Paſch. 11 Geo. 1. the Ch. i ſaid it was reverled by the opinion of all the judges in the exchequer 
chamber. —Ld. Raym. Rep. 4b. S. C. with the pleadings, and the court was divided. But 
the reporter ſays, that afterwards, by content of Holt, this caſe was argued before ali the juſtices of 
C. B. and barons of the exchequer, at Serjeant's-Inn; and they all were of opinion for the plaintif, 


Gat the action well lay. 


(N. b. 2) Actions for Nuſances. Againſt whom, 
Leſſor, Leſſee, Feoffee, &c. At what Time. 


A diverſity 1. ] T is not any offence for a feoffee, &c. to keep up a nuſance 
—— erected before his time; as where the action on the caſe 
ebe continu- Was laid for Leeping and maintaining a bank on the bret, by reaſon 
exce cccaſent yghereof the brook ſurrounded his land. But the plaintiff is to 
3 in have his remedy to abate it by a quod permittat, and not bring 
cafe of a his action ſur cafe, as here; and therefore this differs from 
| ee 4 Aſſ. pl. 3. and judgment for defendant. Cro. E. 5 20. pl. 46. 
eee Mich. 38 & 39 Eliz. C. B. Beſwick v. Cumden. | 

— A :-M nuſance, and æub ere the nuſance at f daſe bas done all the miſchief it can; in the firſt 
caſe action will Le againſt the aflignce, but not in the other. Arg. 32 Mod. 636. in caie of Roſwell 
v. Prior. 


Action lies 2. If I have a way over B.'s land, and B. ſtops it, and after 
__ —— leaſes it for years, it ſeems that action on the caſe lies againſt 
ke a lefſee; per Haugliton, quod fuit concetium per Coke and Do- 
1 deridge. Roll. Rep. 222. Trin. 13 Jac. B. R. in pl. 27. 

the leſfor, by which the land of the plaintiff was overflowed. Cro. J. 555. Mich. 17 Jac. B. R. 


Brent v. Haddon. 


3. If a man abates the nuſznce, he cannot bring an action 
afterwards for the nuſance; but it is a good plea that the 
plaintiff himſelf, either before the writ purchaſed, or pending 
the writ abated the nuſance. 9 Rep. 55. a. Mich. 8 Jac. C. B. 

{ 560 ] in Batten's caſe. | 
I Ram. 4, After a recovery, a man can never have a new action for 
Sg .. the erectian of the ſame nuſance, but for the continuance he may. 
| judged ac- 1 Salk. 10. pl. 3. Mich. 10 W. 3. B. R. Johnſon v. Long. 


ding iy. 
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3. An action lies againft the r for a nufance continued by his wee oy 
ee, it being erected by him. 12 Mod. 636. in cate of Roſe FOES 


k : accordingly 5 

well v. Prior, cites 2 Cro. 373. in point. for per cur. 
. in this caſe 

the leſſor transferred the thing, with the original wrong, and his demiſe affirms the continuance 
of it. Beſi des, he has rent as a conſideration for the continuance; and therefore ought to anſwer 
the damage it occaſions.-——In the caſe of Rippon v. Bowles, Cro. J. 373. Trin. 13 Jac. B. R. 
it was inſiſted, that if the plaintiff had any remedy, it ſhould be by quod permittat againſt the tenant 
of the freehold ; and to that opinion Coke Ch. J. inclined, though the other juſtices doubted, 


For more of Nuſance, fee tit. Chimin, Common, Mulante, 
— Lights. 


2 b) [Caſe.] . whom it lies. [A third 
Perſon. 


on I* I deliver grods 10 A. avhs delivers them to B. to keep ts the * This 
ſhould be 
uſe of A. and B. waſtes them, 1 may have an action upon /,,,,, ,1 
the caſe againſt B. though I did not deliver them to him. according to 
Year-book, 


14 Ed. 4. 13.4 | 8 and ſhould 
be 12 E. 4» 13. a. ay 9. and Brook, Action ſur le Caſe, pl. 96. cites S. C. and is accordingly. 


[2. If I deliver my horſe to a ſmith to ſhoe, and he delivers him 15 3 P. by all 
anther ſmith, who pricks him, I may have action upon the cate CT” 
againſt him, though I did not deliver the horſe to him. Contra Brian, 12 


12 Ed. 4. 13. per Brian. ] | E. 4. 13-2: 
Fitzh, Action ſur le Caſe, pl. 19. cites S. C. accordingly by all the juſtices, but Brian e contra. 


(p. b) Diſceit in Nature of Caſe. In what 
Caſes it lies upon a Warranty in Law. [And 
Pleadings.} 


[1. I Fa vintner ſells auine (ænowi ing it to be corrupt) to another, 8. E, cited 


F 2 Roll. Re - 
as found, good, and not corrupt, without any expreſs war- _,,* 


ranty, yet an action of diſceit lies againſt him; for this was a S. P. and it 
warranty in law. 9 Hen. 6 b. | a6 80 Pied; 
* 9 33. ] that at the 

— of the ſale the wine Was x ng and able, but all ſay furtler, and nt corrupted; per cur. 

Action ſur le Caſe, pl. 8. cites S. C. Treipaſs upon the caſe, inatmuch as the defendant 

5 q to the plaintiff a tun of wire, knowirg it to be corrupted; the defendunt ſaid that the plaintiff bad 


taſted it, and accepted it, and the other faid that e di id not accept but un cc mndition that it ſhould be pee 4 


when it was carried to his houſe. The deferdant ſaid that the plain tiff ace ted it for gerd, and tra- 

died the cenditian; and the other e contra. Br. Action ſur le Calc, pl. 35. Cites 7 H. 4. 15.— 
And / guerre if ſale of a thing corrupted is not material, where it is not warranted, and where the 
buyer taſtes it. Ibid. 

+ F. N. B. (c) ſays, but note, it behoves that he warrants it to be good ; for if he ſells it without 
Warranty, it is at the buyer's peril; and his taſte ought to be bis judge in ſuch cafe. ST 
Cited Arg, Cro. J. 470. ———Bridgm. 127. Arg. cites F. N. B. 94. (c) as above; and alſo cites 

7 H. 4. 14. that the defendant there pleaded he gave the plaintiff a taſte of the wine, and that he 
1 40 it Twas gd ewinez and adjudged that the action would not lie.-——{ But the Year- book 14. 

b. 15. pl. 19. is according to Brook, ard not reported to be adjodged.] 
1105614 


Vor. I. T x - [2. 80 
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Br. Heton [ 2. So if I come to a tavern to eat, and the taverner gives and 
e d drink corrupted, whereby 1 d ick 
i. S. cites „% me meat and arm corrupted, whereby 1 am made very lick, 

action hes againſt him without any expreſs warranty; for there is 


p ME. — 
Cro.J. 157. a warranty in law. 9 Hen. 6. 5 3. 
1 - 288 / 

7 PID C.,T0S 
S. C. and 7 H. 4. 15. and 11 E. 4. 6. becauſe it is againſt the commonwealth, S. C. cite 

7 * - — . . 2 
Roell. Rep. 5, 6. Arg. and agreed, becauſe none mall tell any cortupt victuais.—S. P. by Frowike 
for no man can juſtify the ſelling corrupt victuals. Keilw. 91. a. pl. 16. Hill. 22 H. 7. Anon. 
F. N. B. 94. {c) in the new notes there (c) ſays, note a 4iverfity between ſelling corrupt wines t9 
prerctardize; for theie an action on the caſe lies not without warranty. Otherwiſe if it be to a tawery 
er aller, if it prejudices ary; and. cites 19 H. 6. 19. 49. accordingly. D. 75. a. marg. 
pl. 23. cites it as Popham's opinion, Trin. 3 Jac. that if 1 ieil corrupt victuals for good, knowing 
them to be corrupt, and arm them to be fo, caſe will he for the deceit ; but though they are corrupt, 
and I do not know 2t, though I afirm them to be good, yet no action lies, unlets 1 warrant them to 

, — OS 7 

be goods 


5. P. Pr. [z. If a man (it ſeems it is intended of a merchant) /ellr a 
Action ſur . * avonllen cloth. k ing it to be 124 welt fulled 11 

le Cafe, pl. prece 27 en cloth, nowing it to e ut wel Ju ed, an action 
$. cites S. C · of ditceit lies for this, becauſe it is a warranty in law. 9 Hen. 
be If he 6. - * — | 
ſ-ils fußt 53 

which he knows to be falſe and corrupt, action lies without any warranty. Br, Garranty, pl. 93. cites 
S. C. 
it, action lies not. 


Contra per [. If a man /e!/; a horſe to me without warranting of him to 
E * be ſound, if he be diZempered in his body, yet no action lies againſt 
2. cites him. Contra 20 Hen. 6. 35. ä 


S. C.— | 
F. N. B. 94. (C) that no action lies. ——PÞPridzm. 127. Arg. cites S. C. 


„Br. Action fs, If a man zates goods wrong fully from F. S. and ſells them to 


f. 7 ca me for money, as his cu goods, and after J. S. [* the owner) 
S. C. takes them from me, I ſhall have an action upon the caſe againit 
S. C.cited4 my vendor. 42 Ailifarum 8. adjudged. | 


Rep. 18. b. 
per cur. in pl. 14. that the defendant offered them to ſale to the plaintiff), and action lies. 8. C. 


Cited Cro. J. 107. in pl. 23. and Tanneld Ch. B. anſwered that the ſaid book is not adjudged, but 
the party admits it, and takes iſſue; yet if it were allowed to be law, it is becauſe he had there poſ- 
ſeffion by tort, and ſo had colour in ſhew to be owner, and he was deceived by buying of him, who 
had only a tortious poſſeſſion; and though he had not any right, vet ew-ry one took notice of bim as 
eber, and he himſelf knew that he was not right owner, which is tue reaſon that the action is 
mainta.nadie, | 


Cro. J. 474 [. If there be a communication between A. and B. for the 
- f buying of certain ſheep, and thereupon B. the ve, ſays they are 
8. C. al. is oon ſheep, where in truth they are the ſheep of another, but there- 
Jueged for upon A. buys them of B. though B. made not any expreſs war- 
ID. ci ranty of the theep, yet an action upon the caſe in nature of diſceit 

— lies againſt B. Paſch. 16 Jac. B. R. between LySTER AND FUR- 


xl. —V.— 


Sce (P. b. z) NACE, adjudged.] 


pl. 9. | . 
. L. S if the vendor affirms that the goods are the goods of a 
Fol. 91. ffranger, his friend, ond that he had an authority from him le [etl 
them to him, and thereupon B. buys them, where in truth they are 

8. Pi and 7 coll h Af x ] f. 1 9 } ] | 1. l{el 
being fund be goods of another, yet if ie ſold them fraudulently and 1allctys 
at the trial upon this pretence of authority, though he did not warrant them, 
in which it and though it is at averred that he fold them, knowing them to be 


hat tre * the grads of a ſiranger, yet B. ſhall have an action upon the _ 
12 


S. P. by Frowike, Kcilw. 91. a. pl. 16. Hill, 22 H. 7. Anon. but if he does not know 


1 
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for this deceit. Mich. 1650. adjudged between Wan xn Ax fraud be 
TALLARD. Intratur 'I'rin. 1650. Rot. 1338. this matter being 57-27 


f "A evidence, it 
moved in arrelt of judgment. was adjudged 
| actionable; cited by Twiſden J. Keb. 523. in pl. ge 


[8. In an action upon the caſe by A. againſt B. if the plaintiff Sty. 310. 
declares, that whercas the defendant craftily and ſubtlely intend- pa 
ing to deccive and cozen the plaintiff, offering to ſell one geld- was, that 
ing to the plaintiſf, med to the plaintiſft, that he had brought r 
up that geliling of a colt, and that the ſaid gelding wes then his can, 3 5 
upon which athrmation of the ſaid defendant, the plaintiff be- affrmed the 
ing jeduced, and giving credit thereunto, afterwards, that is to 1 ins 
ſay, upon the ſame day and year, and at the place aforeſaid, did be 
buy the ſaid gelding tor 5 hogſheads of cyder, to the value of ſtayed the 
251. where indeed the defendant did not breed up the ſaid gelding of 2 
a colt, neither ⁊bas the ſaid gelding the gelding of the defendant, but here js nö 
was the gelding of J. S. who afterwards did take away the faid direct af- 
gelding from him, whereby the detendant did cheat and cozen LOR 
him of his 5 hogtheads of cyder; the action lies upon this de- 1 
claration, though there was not any warranty upon the ſale; that ſcienter 
for this was an apparent deceit, contrary to his own knowledge ; „ 
and though it is not averred that he fold him “ at the fame time jud nent 
when he affirmed he bred lim up of a colt, but that he afterwards, was given 
the ſame day and place, bought him, giving credit thereunto; this 1 
ſhall be intended immediately after the ſpeaking of the words, S. C. cited 
for all the words could not be ſpoke together. Paſch. 165 2. by Twitgea 


between HARDING AND FREEMAN, adjudged after a verdict for 3, R 


the plaintiff.] | the plaintiff. 
Keb. 525. in pl. 9. 


See (FV. 5) 


9. If I retain a man of the law to be of my counſel to buy me (2. b) pl. 7. 


ſuch a manor, if he dees his endeavour, though he procures it not, &. p. vt 
yet no action lies againſt him. 11 Hen. 6. 18. contra if be 
[10. [But] if he becomes of counſel of my adverſary after in this proniſes 79 


— V . . * 7, þ 7 i7 
matter againſt me, an action upon the caſe lies againſt him. II 7 * 


Hen. 6. 1 8. opinion. Br. 


Action ſur 
le Caſe, pl. 108. cites 8. C. F. N. B. 04. (D) in the new notes there (b) S. P. cites 11 fl. 


6. 24. 55. that though he warrants his client that he ſhall have the manor, but tails therein, yet if he 
does his endervour, caſe does not lie; for perhaps he could not have the manor, viz. it was impoſſibie. 
— 8. P. Er. Action tur le Cate, pl. 108. cites 8. Co 


[II. LS/] if I retain him 20 be of my counſel at Guildhall in Lon- (F108 6. 
don at a certain day, if he diet not come at the day, by which my ©* © 
cauſe miſcarries, an action of diſceit lies againſt him. 20 Hen. 

6. 34-] 6 
[12. [But] if a man fbews his evidence to à man of the law, pr. Achten 
though he after becomes of counſel lo another, and diſec vers the counſel tur le Cue, 


. s 4 , . 6.3 I. 108. 
of the ſaid evidences, yet no action lies againſt him, becauſe he war 5 C. 
nit retained with him. 11 Hen. 6. 18.] S. P. ac- 


| cordinglv. 
But contra if ke be retained to ſee the evidences, and after he diſcover: .t to the other party, 


+3 113 


—— — — — 
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(Z. db) pl. 5. 
S. C but 
not S. b. 


exactly. 


dicinet, an action upon the caſe lies againſt him, without any ex- 
| preſs aſſumpſit to cure him. 19 Hen. 6. 49. But otherwiſe it is of 
In treſpaſs one that is not a common farrier. 19 Hen. 6. 49.] 

on the caſe, 


for that the defendant aſſumed to cure his horſe, but did tam negligenter & improvice, &c. quod “ equu; 
interiit. It was held firſt, if one who is not a common farrier kills a horſe by medicines, caſe will not 
lie without doubt, without a ſpecial promiſe. And zdly, Newton and Aſcough held, that though he 
was a common tarrier, = there being no ſuch ſpecial promile, caſe will not lie, and ſo the aſſumpſit 
is traverſable, F. N. B. (D) in the new notes there (b) cites S. C. and 17 E. 4. 4. but ſays, ſcc 
contra 48 E. 3. 6. 17 E. 4+ 4+ and fee 11 R. 2. Action ſur le Caſe 37. 39. 21 Hf. 6. 55. 


Treſpaſs (14. If a mon ies medicines to my hand, and throwgh his neg- 
. ligence my hand is mayhemed, yet action upon the caſe does not lie, 
him ho without an aſſumpſit to cure it. I9 Hen. 6. 49. it ſeems to be in- 


rec upon bim tended of one that was not a common ſurgeon. ] 

to cure the 

plaintiff of a cu, arg dd rot do it, but by his negligence impaired the plaintiff, and becauſe he 
did not i lege '* bis <erit at <vhat? place the aſſuritſi: ⁊vat, therefore the writ was abated, notwithſtanding 


be alleged it in hi; count. Br. Action fur le Caſe, pl. 24. cite: 48 E. 3. 6. 


1 4+ [15 5. If a * ſmith pris my horſe, an action upon the caſe lies 


WD againſt him. 46 Edw. 3. 19. adjudged. ] 


in this caſe was, that the defendant 2 a rail in the foot of bis berge: ir a certain place, by which ht 
left tbe profit of bis borſe aforeſaid for a lung time, a and it was mt vi & armis nor mjufte, and yet the 
writ awarded good. Br. Action fur le Cafe pl. 22. cites S. C. —— S. P. Br. Action ſur le Caſe, 
pl. 24. (dis) per Ham. — F. N. B. 94. (D) S. P. for it is the duty of every artificer to exerciſe 
bis art 1 ightly and truly as he ought. 2 Bulſt. 333. Arg. cites S. C. At common law, 
before the ſtatute of 5 Eliz. any man might uſe what trade he pleaſcd, without having been bred up to 
It; but ir he did any thing amiſs in ſuch trade, the party grieved might have action againſt him; as 
in "the caic here of a ſmith's cloying a horſe in the ſhoeing him, &c. Arg. And the court ſeems to 
have been of the ſame opinion. Saund. 312. Trin. 21 Car. 2. S. P. by Hobart Ch. J. Hob, 


211. Paſch. 14 Jac. in pl. 259. 


See (P) pl. O16. If a farrier takes upon him to cure my h7rſe, being gravelled 
$- 5 in the feet, and after tam negligenter & improvide takes care of 
+ Fel. 92. the horſe, that he + dies, an action lies againſt him en this neg- 
rms ligence and damage. Trin. 36 Eliz. B. R. between PowTUaRY 


S. P. Br. AND WALTON. ] 
Action fur | 
le Caſe, pl. 24. (bis). But if be does all that he can, ard did net warrant him, and the horſe is im- 


2 Bulſt. 333. Arg. 


paired, action upon the caſe does not lie, note the diverſity. Per Caund. 
cites S. C. — So though he be nota common farrier. See (Z. b) pl. 6. 


17. Action upon the caſe, inaſmuch as the defendant bargained 
and ſeld fuch land to the plaintiff, and after he enfegted M. N. t 
which the defendant ſaid, ne enfeea pas HW. N. And a good plea 
per 'Townſend and Brian. Br. Action tur le Caſe, pl. 87. cites 2 
7. 12. K 13. 
Sid. 146, fl. 18. Caſe lies for fal/ely affirming to to a purchaſe r of horſes that the 
3 Leakins rent rs more than they were actually let for ; and after 2 motions, the 


= agar plaintiff had judgment. Lev. 102. Paſch. 15 Car. 2. B. R. 
though the Ekins v. Tretham. | 
declaration 

did not fry fraudulenter, yet it ſhould be intended after verdict, and ſhould be aided by ſaying ſciens; 
and judzmen: tor the plaintiff. There was no averment of defendant's knowing, that the ren! 
was leſs. Kb. 510. pl. 80. Leakins v. Clizard S. C. adjornatur. Keb. 518. pl. 106. S. C. 
and per cur. it cannot be faid fraudulent, unlets it were ſciens, &c. & adjornatur.— Ibid, 522. pl. 
&. Trin. 15 Car. 2. B. R. the S. C. adjudged tor the plaintitt, S. P. adjudged, after long 
conſideration 


f 13. If a common marſhal [ farrier] hills my horſe with bad me- 


them 
Was 
moy 
bein 
But 
upon 
plain 
v. M 


to 
fell 71 


Har. 


1 — — wa, 
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conlideration of the record of Eakins v. Treſham, for the plaintiff ; though it ſeems that the defendant 
had only the equity of redemption of the houſes. 2 Ld. Raym. Rep. 1118. Hill. 3 Ann. Lyſney 
v. Selby. | 

19. But action will not lie for falſely and fraudulently affirming Same diver- 


1 TREE WE; = „ fity taken 
that a thing is of greater value than it really is ; for value conſiſts in Sid. 146. per 


judgment. Per cur. Lev. 102. Paſch. 15 Car. 2. B. R. in caſe cur. 


of Ekins v. Preſham. S. P. But if 
the de- 


fendant had warranted the thing to be of ſuch value to be ſold, and thereupon the plaintiff had given 
and diſburſed his money, it would have been otherwiſe ; for the warranty by the defendant is matter to 
induce confidence and truſt in the plaintit!'; but upon a naked aſſertion to give credit was the plaintift 's 
folly. Yelv. 20. Mich. 44 & 45 Eliz. B. R. Harvey v. Youngs. 


(P. b. 2) Diſceit in Nature of Caſe. Warranty in f 564 ] 
Law. Pleadings. 


1. S. executor de fon tort, fold a term in reverſion to A. and then 
J * took out adminiſtraticn and fold it ts B. and ſo the ſirſt ſale 
void, becauſe being a term in reverſion, no entry could be made. 
Per cur. A. may have caſe in nature of diſceit againſt J. S. al- 
leging he knew he had no right, yet afſerting that he was lawfully 
poſſeſſed, &c. ſold it for ſo much to him, &c. But Tho. Gawdy 
ſaid, the plaintiff muft allege that defendant ſciens, &c. ut ſupra, 
tamen gbtulit vendere, &c. aſſerens, &c, for that without ſuch 
ofier there is not any deceit z becauſe if the plaintiff made the 
firſt motion to buy, and thereupon the defendant agreed to fell, 
there caveat emptor, unleſs there be ſpectal parlance between them 
of making aſſumpſit. Mo. 126. pl. 273. Paſch. 25 Eliz. B. R. 
Kendrick v. Burges. 
2. In diſceit the plaintiff declares, that the defendant ſciens that Mo. 461. pl. 
he had no right to the advowwf;n of D. tak upon himſelf to be gavner Dos 
thereof, and ſold the profits theresf to the plaintiff pro quadam pe- accordingly. 


cunie ſumma. It was moved in arreſt, that the plaintiff did at 1 _ 
judged tor 


aver ubi revera the defendant had no title. Sed non allocatur. Ine plaintiff. 
Goldſb. 123. pl. 8. Hill. 43 Eliz. Ruſwell v. Vaughan. Cro. J. 


196. pl. 23. 
Roſwell v. Vaughan, in caſe in nature of diſceit. Adjudged for the defendant, Mich. 5 Jac. in the 
exchequer. | . 


3. The defendant /d the plaintiff two oxen, and warranted 
them to be found abſque infirmitate, whereas they were not to, and 
was found not guilty as to one, and guilty as to the other. It was 
moved in ſtay of judgment, that the warrant was joint, and now 


being found guilty as to one only, it is not the fame warranty. 


But the court held it well enough, for the action is not founded 
upon the contract, but upon the deceit. And judgment tor the 
plaintiff. Cro. E. 884. pl. 22. Patch. 44 Eliz. C. B. Gravenor 
v. Mete. | | 
4. Action upon the caſe, for that the defendant bargained 9 , This 


fell the plaintiff a mare, the defendant adtunc & ibidem knowing the word (&) 


biare te be lame with ſpavins, ſplints, &c. equam prediffem /anam — 0 be 
Tt3 & abfque PMN 


: 


f 
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miſtake of S ab/ue aliqua infirmitate qvarrentizavit, & eandem equam 
e præd' 31 Mail 19 Jac. pro 201, apud I.. &c. eidem the plaintiff, 
there could 7 & Jraudulenter adtune O' ibidem wvendidit ; z and ſo falſely de- 
— erg ceived the plaintiff therein. It was the opinion of the jullices, 
objection, that the declaration was not good, becauſe he doth 77 / ay War= 
which is for Fantizando wendidt; for if the v arranty was not at the time of 
the want the late, the action is not maintainable. It was alſo objected, 


thereof in 
the decla. that the declaration evanted the word ( after * mrantizarit), 


ration. and ſo was uncertain and inſenſible. And two judges being of 
. that opinion, and the Ch. J. ſaying nothing, the * de- 
clared de novo. Cro. J. 630. pl. 3. Hill. 16 Jac. B. R. Pope 

v. Lewyns. 


In an action Gere the caſe, for falſely and fraudulently el. 

BY an Herſe to the plat — as the proper terſe of the defendant, 1 bi 
red cra it Was 8 -r/e of Sir F. I. becauſe the plaintiff could not 
prove that the defendant knew it not to be his own horſe (for the 

declaration miſt be that he did it fraudulently, er kizwwing it te be not 

Lis gwen 17 75 for the defendant bought the horſe in "Smithfield, 
but not legally tolled, the plaintiff was nonſuit. All. 91. Mich, 

[565] 24 Car. B. R. Sprigwell v. Allen. 

* Incaizin 6. In cafe for ſe//:ng and warranting a horſe, & c. which was 
| 3 none his, it hath been commonly ruled good to ſay, that knou- 
afrming ng the horſe, &c. to be another's, or quod fraudulenter vendidit. 
the rent of Arg. And the court agreed both ways ſufficient, and that the 
-+ age wy * fraudulenter ſupplied the ſcienter ; but the ! g day 15 to ſay, that 
than it was, £1194ving it was none of bis. Keb. 309. Trin. 14 Car. 2. B. R. in 


the decla- pl. 24. 


ration did 
net ſay frautds!enter, yet it ſhall be int tended after a verdit for the plaintiff, and ſhall be aided ly 


Its cim. Sid. 140. pl. 3 2 Trin. 15 Cats — . B. R. Leakens Vs Cl: Hel. 


5. Caſe, &c, for that 9 plaintiff retained the defendant, a tay- 
kr, to make him a cant well and artifict {ly but he malicioully in- 
| 2 to damnify the plaintiff, made 5 tam inepte, negligenter, 
2 & inartificialiter ; that it was of us value or uſe to him, ad dam- 
: num 201. The defendant demurred, becauſe he did not allege 
tat he delivered him any materials for filing, whereof action might 
lie; fo that there docs not appear to be any damage. Nor does 
he ſhew how, or in what manner, he ſpoiled the coat, or what 
defect there was in it, which ought to be ſet forth certainly. And 
adjudged againſt che plaintiff, Vent. 268. Paſch. 27 Car. 2, 
B. R. Beſt v. Yates. 
8. Caſe for ſelling goods of one S. to the plaintiff avi2h warranty. 
It was moved in arreit, that there was no ſcienter; and that this 
action being only on the deccit, there mult be a ſcienter; but 
where there is a warranty, the evidence would be of compoſition 
for the goods, or taking them away. Sed non allocatur ; for this 
action lies on the warranty, without ſcienter, he averring that the 
goods avere abe It was move d alſo, that it is not averred that 
the te efendant was ever piſſed, but that he ſold the goods which 


were D.'S. But per cur. the fuſe & deceptive vendidit is ſuffi- 
cient, 


grie\ 
hold 

A 
TH 


him, 
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cient, unleſs the contrary appears. And judgment for the 
plaintiff. 3 Keb. 807. pl. 18. Mich. 29 Car. 2. B. R Northcote 
v. Maynard. : 

. Caſe, &c. for that there was a diſcourſe between tim and 
the defendant concerning the ſule of tavo oxen, then in the defend- 
ant's poſſeſſion ; and that the defendant adtunc © ibidem did jaljely 
effirm them to be his au“, and that the plaintiff ratime inde did buy 
toem at ſo much, when in truth they were the oxen of another 
man. After a verdict for the plaintiff, it was moved that it is 
not alleged that he ajlirmed them to be his own, ſciens they were 
the oxen of another, or that he ſold them fraudulenter & de- 
ceptive, or that there was any warranty. Sed per curiam, it 
night have been good [ill ] upon a demurrer, but after verdict it 
is well enough. 3 Mod. 261. Mich. 1 W. & M. in B. R. Croile 


v. Garnett. 


would lie upon a bare affirmation ut ſupra; and that this caſe differed from the 
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Show. 68. 
S. C. . 
judged for 
the praintiff, 
Com. 
162. . 
adjudged ac- 
cordingly. 
Catth. go. 
S. Co: Ant 
the court 
were cl-ar 
of opinion 
(upon con- 
ſideration of 
this decla- 
ration) that 
the action 
books cited, 


becauſe here the plalntiſf had no means to know to whom the property of theſe oxen did belong, but 


oniy by the poſſeſlion. And judgment tor the plaintiff, | 


(Q. b) Caſe in Nature of Diſceit againſt | Judges 


and Sheriffs, and other] Officers | &c. | 


XR Man ſhall 7:4 have an action upon the caſe againſt 
a judge of record, fir giving a faule judgment. 9 H. 6. 


60. b. J 


C2. As it does not lie againſt a Heri for quaſbing an efſeign in 
his court with the conſent of the ſuitors, though jit was erroneoully 
done, for the party might have falſe judgment for it. 26 Aff. 45. 
* But if the ſheriff quaſh the eſſoign erroneoutly, <vithout the 
a//ent of the ſuitors, an action lies againſt him for this, becauſe no 
falſe judgment lies for it. 26 Aſſ. 45. adjudged. ] 


Action ſur le Caſe, pl. 9. cites 6 H. 6. 60. but it ſhouid be 
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Sce Returg 
(N) 


Br. Judges 
pl. 2. cies 
5. Com — 
S. P. Br. 
9 H. 6. 60. 


If ſheriff 
quach an eſ- 
ſoign in his 
county 
where it 

lies well, 
bill tics 
agairſt him 
tor ſo do- 


ing; for the ſuitors are the judges, and not the ſher;ft, Quod nota per judicium, that the bill lies. 


Br. Bill, pl. 43. cites S. C. 
in the exchequer. Br. Falſe Judgment, pl. 18. cites S. C. 
S. P. Br. Action ſur le Cate, pl. 79. cites S. C. 


[Z. If the bailiffs in ancient demeſne hold plea after the record is 
removed in bank, by which the tenant loſes his land there by re- 
covery, he may have an action upon the cafe againſt them, 14 
Ed. 3. Action upon the Caſe 39. Adjudged, ] ; 


If he quaſhes it without aſſent of the ſuitors, a bill lies againſt him 


If a replevin 
be removed 
out of the li- 
berty by fone 
into C. B. 
and after- 


wards ( pending the plea there) the bailiff of the liberty axvards a return in the liberty to the defendant, by 
which be taketh the caitle, and impourds them; whereupon ſome of them die for want of fo d, the party 
grieved ſhall have an action upon the caſe againſt the bailiff of the liberty, who awarded that return to 
hold plea after the matter removed into C. B. F. N. B. 93. (E) 

A ploint affirmed in an inferior court was removed by corpus cum cauſa delivered to the under-fleward, 
Why notwith}larding gave judgment, and awward«d execution ; for which an action was brought againſt 
him, and the party recovered. 3 Le. 59. pl. 143. Mich, 26 Eliz. C. B. Iplet v. Williams. 


Tt 4 [4. If 


— —ä——— 25 1006" — — mos 


— Oo a.m op — 
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SP. for Ta. If an eſcheator returns a falſe rffice, contrary to that which 


h 5 0 e Pg 
1 > was found by the jury, in prejudice of the party, an action upon 
officers of the caſe lies againſt him, for he is not a judge, but an officer in this. 


record, 9 Hen: 6. 60. Adjudged. ] 
but not | 
juſtices of record. Br. Action fur le Caſe, pl. 9. cites 6 H. 6. 60. but it ſhould be 9 H. 6. 60, 


Br. Judges, pl. 2. cites 9 H. 6. 60. S. C.——S. C. cited Palm. 143. Arg. a Vent-26. 8. C. 
cited by Wylde J. —4 Init. 226. S. P. | 


[5. If a Hen returns upon an exigent 3 or 4 du, and that 
there were not more counties, where in truth there was a 5th county, 
the plaintiff ſhall have an action upon the caſe againſt him. 9 


. b.] | 
S. C. cited [6. If a ſheriſf hath a court by preſcription, and hath uſed te ex- 
by Powell te priceſs himſelf, no action lies againſt him, becauſe he does it 


2 Lutw. p : 
ng in the as judge. Mich. 8 Jac. B. per curiam.] 
appendix. | | | 

An action was brought in an inferior court, where the ſheriff ⁊cat judge, and the plaintiſt reco- 
vered, and the ſheriff 04 inſufficient bail of the deferdant, yet no action lies againſt the ſheriit, becauſe 
the taking the bail was done as judge, and not as ſheriff. Judgment againſt the plaintiff, Hutt. 120. 
Paſch. 8 Car. Metcalf v. Hodgton. S. C. cited by Powell J. 2 Lutw. 1561. 


S. P. Br. 7. If a ſheriff upon a venire facias returns 12 jurors, where o 


2 3 get hath nothing whereupon iſſues may be levied, the ſucceſſor ſheriff, * 20e 
53. cites 16 a diſtringas iſſues to him, is bound by this return, fo that he cannot 
H. 6. 38. return a nib! ; and therefore he may have a writ of diſceit againft 


3 de the predeceſſor ſheriff, and ſhall recover damages, having regard to 
19 H. 6. 38. what he loſes by the return of iſſues that cannot be levied. 19 Hen, 


6. BS. b. 


Retorne de 
Brief, pl. 49+ cites S. C. 
* 

567 J : 
S.P.Br.Ac- [S. If the ſheriff returns the tenant ſummoned in a real action, 
= = f where he was not, by 2vhich he lies by default, an action lies againſt 

7 . . 2 > 
cites 8 H. 6. him for this. 26 Aſſ. 48. ] | | 
Tr. it ap- | | 
pearing upon examination of the ſummoner veiors and pernors. The court adjudged according to 
the return, and put the party to his remedy againſt the ſheriff. Mo. 349. pl. 467. Trin. 35 Eliz. 
Corbet v. Marſh. It ſeems admitted by all the juſtices, that if the tenant was not ſummoned, a 
writ of diſceit lies againſt the ſheriff, Cro. E. 398. pl. 2. Trin. 37 Eliz. B. R. Collet v. Marſh, 


S. C. Goldib. 129. pl. 22. S. C. adjudged that if the return be falſe, caſe lies againſt the 

ſheriff. | . | 
8. P. be- Io. So it lies againſt the ſheriff, 27h;ugh the ſiunmoners and veyors 

1 ve are dead, &c. f for he is in this action to recover all in damages, 

writ of diſ. and not the land. 1 Hen. 6. 1. b. But quiere. ] 

ceit; per | | 

June Ch. Baron, before all the juſtices of England in the exchequer-chamber. Br. Action fur le Caſe, 
pl. 73. cites S. Comm (M. c) pl. 11. S. C. ; | 


+ S. P. Br, Action ſur le Caſe, pl. 51. cites 8 H. 6. 1. 


25 pl [10. If a ſumner of the eccleſiaſtical court, 2h n præmonition 
> Godfrey, directed to him by the eccleſiaſtical court, 2 warn J. S. to pay 


v. Godfrey 4 , 
S. C. a4. certain coſts awarded againſt him by the court, returns to the 


1 court that he hath warned the ſaid J. S. whereby the ſaid J. . 
.de! & excommunicated, where in truth he never warned him, ]. 5. may 


63. pl. 9. 2 . 
8. C. held have an action upon the caſe againſt him for this falſe return, 


that the e- though he be an eccleſiaſtical officer; for the excommunication is 
| a great 


nen woll 


hd Py by — 
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im as well temporal as ſpiritual. Mich. 12 I%.——z 
a great damage to him a p p Og 


Jac. B. R. between PowLE AND GODFREY, adjudged; for dur- 5. C. 44. 
ing this he cannot have any action, and is liable to an excommu- judged for 


nicato capiendo. ] | the plaintiff. 


Rep. 127. Anon. but ſeems to be S. C. and S. P. reſolved accordingly. 
S. C. adjudged for the plaintiff. 

On a fi. fa. to the ſheriffs of I.. they returned nulla bona, but that clericus eft beneficiatus in Ely, 
whereupon ⁊vrit iſſues to the biſhop of E. and be returns quod nulla habet bona eccl:/iaſtica ; an action 
upon the caſe lies againſt the biſhop for this falſe return, if the party has in truth a ſpiritual living 
there. Sid. 276. pl. 3. Hill. 17 & 18 Car. 2. Pickard v. Payton. Keb. 947. pl. 10. S. C. 
ſays the reaſon of the biſhop's making ſuch return was, becauſe in truth the defendant had leaſed his 
parſonage, and that if the leaſing had been after the firit fi. fa. and before the biſhop's return, an ac- 
tion on the caſe would have lain againſt the biſhop for his falſe return; but as this caſe is, the action 


does not lie. 


12 
Cro. J. 351. pl. 4. 


[11. If the Heri takes an obligation according to the ſtatute of Cale, &c. in 


23 H. 6. for appearance, and the party does nt appear, yet no ac- get -wdly 

tion upon the caſe lies againſt the ſheriff; for he let him to bail rating fulle 
by the command of the ſtatute. Trin. 13 Jac. B. Carter, per _— 

. : cient bait, 

curiam. ) | CI he. 
tertion to defraud the plaintif of his juſt debt. The defendant pleaded that he had taken ſufficient ſure- 
ties of honeſt men avi hin his bailiaoick. The plaintiff demurred, becauſe the defendant did not ſet forth 
the place where he tat the Vail, and for that he did not make any anfaver ta the deceit alleged; but ad- 
judged that the place where is not iſſuable, and the intention to deceive the plaintiff is not traverſe- 
able. Sid. 96. pl. 24. Mich, 14 Car. 2. B. R. Bentley v. Hoare, Lev. 86. S. C. accord- 


ingly per cur. 


[I 2. If an attorney, by deceit between him and the ſheriff, puts my 


a writ ſciſiu upon the file of the ſheriff's writs, whereby I am Fol. 93. 
ouſted of the p2Joſſion of my land, ſuppoſing a judgment againſt * me 1 
where there was not any, a writ of diſceit lies againſt the attorney. was entered 
17 Ed. 51 bf againſt a 

| plaintiff, and 
his attorney, knowing it, cauſed judgment te be entered againſt the then defendant, now plaintiff, by 
reaſon whereof he vas impriſened, though afterwards the judgment was evacuated ; for which he now 
brought an action againſt the attorney, and adjudged well brought. Hutt. 125. Mich. 10 Car. 
Knight v. Copping. 

But where, after a verdict againſt the plaintiff, the defendant's attorney entered judgment before the 
rules were out, ſo that the p/aintiff avas prevented moving in arreſt, and thereupon the ſaid plaintiff 
now brought an action againf the attorney, ſafter the judgment, as it ſeems, was ſet aſide.] But 
Twiſden J. thinking it hard to ſue the attorney after the judgment ſet aſide, and conſequently the 
plaintiff not damnificd, reſpited the giving judgment for a while. Raym. 194. Mich. 22 Car. 2. 
B. R. Goodyear v. Barks. 2 Keb. 688. pl. 15. and 7:6. pl. 104. S. C. Exception was 
taken to the declaration, becauſe it only ſaid contra officii ſui debitum, and did not aver that any rule 
was given, or that by the courſe of the court it ought to be, nor for what time the rule was, that 
the time may appear to be out; and the court agreed that all theſe ought to be expreſſed; ſed ad- 


jornatur. 
1 
[I. If a venire facias comes to the ſheriff in a quare impedit, 5: = not- 
and the ſheriff ſends to the bailiſ of the city of C. e return the rer OY 
pannel, who does it accordingly, whereas he had no warrant to do fendant 


it, not being bailiff of the franchiſe, for which the pannel is quaſbed, pleaded it 


cn, done by 


the plaintiff for this default in the ſheriff, and for his damages, ;, ,4u;., 


ſhall have an action upon the caſe againſt the ſheriff, 38 AM. 13. of the piain- 
: oO ' tff's friend 
Adjudged. ] 2 b. balf. 


—— Br. Action ſur le Cafe, pl. 20. cites S. C. — Br. Bille, pl. 21. cites S. C. And though the 
ſheriff pleaded that it was ſent to his under-ſheriff in bis abfence, and that the return was made in 
favour of the plaintiff by atlent and advice of the plaintiff's ſervants, and that the plaintiff did not 
challenge the pannel ; that defendant for this return had been amerced, and that if the plaintiff had 


recovered, he had not recovered more than 403, yet damages were-taxed to 20 marks, and the theritf 
in 
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in mifericordia ; but if the plaintiff had quaſned the pannel, the ſheriif had been excuſed 5 but now it 
appears the plaintiff was damaged. Br. Retorn Ge Briets, pl. 77. cites S. C. 

In / the geri, returned the prongs and A. ba L of fee, came and ſpeed indenture, by wohich 
be bad returncd certain names to the ſo: rif , and the 1 ri bad veturned other names in blemifhment of bis 
baiirxpick, and prayed that the inqueit be not tacen; & non allocitur ; and the ſame if bailitf of fran 
chiſe was in ſuch ce; but he ſhal have action againſt the merit. Br. Retorn de Briefs, pl. 73. cites 
30 Al. 5. | 

Caſe lies againft the ſneriff for making a return ef a baily, who was not baily at the time of the re- 
turn, or who had not executes We wilt. Agreed per cur. Mo. 432. Hill. 38 Eliz. in pl. 606, — 
See (R. d) pl. 2. 8 
Bill of diſ- (14. If the ſheriff embezz/es an exigent delivered to kim at my ſuit, 


it againſt k : 
x wh Gerig, an action upon the caſe lies tam pro me quam pro domino rege. 
for envez- 41 Aff. 12, adjudged.) 


lung of an h 
exigent, upon ill plea pleaded by the ſheriff, it was awarded that the ſheriff ſhall recover 107. fer da- 
Br. Damages, pl. 113. cites 41 Aff. 12. 


mages, taxes by the court. Nota. 
1 [15. So it lies againſt him, zhough the fberif delivered the writ 
7 le Cafe * 7: , 0 
pl mie 6 to one of his coroners, and ke awas robbed by anther of the perſons who 
ang ſaid that Was named in the exigent, if he was 6bejore in the cuſtedy of the 
OP the eri, and he [the ſheriff } ſuſfers him to go at large; for this was 
writ dy . 5 COD PIPER 
A. B. ns his own default. 41 Afl. 12. adjudged.] Es 
fervant, who was robbed of the writ by the way by one of thoſe named in the exigent, and held no plea, 
S. P. becauſe the ſheriff ought to have kept it in his own cuttody ; and the plaintiff recovered 
Te J. damages, and defendant was awarded to prifon to make fine to the King, and agree with tlie paity, 
Br. Bile, pi. 225 cites S. C. Br. Barte, pl. 67. (63) cites 2. C. 


Cro.E. 175, [15. In a real action, if the demandant delivers a writ of ſum- 


= 1. . * — 4 : 
4 hoe = mons to the ſheriff, and the Her ſummons the tenant accord- 
ingly, and after des not return the writ, an action upon the caſe 


the plaĩntit;. | 

2 ja * lies againſt him. Hill. 32 Eliz. B. R. between Mars AN 
„203.58. . >e 

4 wit c. ASTRY, admitted. | 

cordingiy (R. b) pl. 4. S. C. 


* Ir the Heriff upon writ of ſecord delia rance makes diliverance to the plaintiff of the diſtreſs, ard 201 
wer retarn the writ, ſa that the d:fendant may cemel the plaint ff ts come and ccunt, in order that be may 
a, the defendant ſhall have remed, againſt the ſueriff, and this it ſeems by action upon the caſe. 
Br. Action ſur le Caſe, pl. 48. cites 21 E. 3. 43. ä | 

It the riff arrifts a man by capias, aud des nit return the torit, the plaintiff ſhall have remedy 
againſt the ſheriff. Quzre if by action upon the caſe. Br. Action fur le Caſe, pl. 54» Cites 21 H. b. 
LO But it ſeems by treſpaſs vi & aimize Ivide cites P. 21 He 7. 22, 23. RS 
® [ 569 © | | 
Or E. 8:2, [I7. If a capias be directed to the fberiff, who takes the party, 


. 8. S. 2. . — . 
pl and takes a band of him for his appearance according to the ſtatute 


The ſheriff / , j 
returned of 23 H. 6. and at the day of the return of the writ returns cepi 


2 15rd corpus, but the defendant diet nit appear at the day, yet no action 
m / : . . : 155 2 ay. 2 . 
N upon the caſe lies againit the ſheriff, becauſe there is not any 


but held not _—— : : : 2 
materials falſity in the ſheriff; for he bailed him by the command of the 


andadjudged ſtatute, and he is to be amerced by the court if the defendant does 


here, . 4 
24 = not appear. Mich. 43, 44 Eliz. B. R. between BowLEs AND 
reaſon, for LASSELS, adjudged. 


the detend- % * 
ant. Noy 39. Bolls v. Laſſel-, S. C. according to Cro. E. and adjudged accordingly, and that 


the return was good, though no ſuch return was ever ſeen before, and though he might nave returned 
that he let him at large upon bail. - S. C. cited Arg. Mod. 244. and ibid. 245. allowed by the 
. Court, præter Scroggs, who delivered no opinion. 


x) p. c) [ 18. It a Sumner of the ecclefuaſtica! court falſely and maliciouſly 

Cato, Flere officii ſti of a jumner, to the intent to defame J. S. wit 

. 1. S.C. the fame of incontincncy with A. and to put him to expence i: 
| | the 


= 22 oo 
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the eccleſiaſtical court, cites F. S. to appear there for incontinency 
with A. upon which J. S. appears, and is there charged by the 
judge with it, and upn his anſwer diſcharged, by which he is put 10 
expence, J. S. may have an action upon the cate againſt the 
ſumner, upon ſuch a declaration, though he be an oſſicer of the 
ecclchattical court, for inaſmuch as it is alleged that he cited him 
falſely and maliciauſly, chore officit, it fhall be intended that he did it 
without proceſs. Hill. 8 Car. B. R. between CaELIAN AND MILL, 
this being moved in arreſt of judgment. Intratur Hill. 7..... 
Rot. 1147-] 

by Holt Ch. J. Paſch. 10 W. 3. 


[19 Hill. 17 Fdw. 3. B. R. Rot. 69. action brought by John 
Pokeland, knight of the county of Wilts, againſt the Heri of 
the ſame county, for not levying 101. 4s. for his expences in altend- 
ing in parliament, &c. Simile ibidem Rot. 138. ] 

[20. If a diſtrin gas iſſues to the theriff to diſtrain the defendant 
in an action by all his lands and chattles, &c. and the ſheriff 
returns too ſmall iſſiues, though an averment lies by the ſtatute 
of Weſtm. 2. cap. 43. yet the plaintiff may well have an action 
upon the caſe againſt the therift, becauſe it appears by the words 
of the ſtatute, that i is a fulſe return, and the words are gud 
diftringeret by all his lands and chattles, ita quod de exitibus eorum, 
&c. ſo that if he dces not return all the iſſues, he does not do as he 
is commanded ; alſo if this action does not lie, the plaintiff had 
not any remedy at the common law, which was greatly miſ- 
chievous; and the ſtatute ordains that the king ſhall have the 
iffues, but“ does not reſtrain the plaintiff from any remedy that 
he had at the common law. + 8 H. 6. 12. b. vide 10 Hen. 7 


_ — * 1 
tt DB. Qurere. Nota that Trin. 3 Car. Miſtreſs DoroTay 


BrxxeET of London, widow, upon good advice, brought ſuch an 
action AGAINST THE SHERIFES OF LoNDoON, ſcilicet, for 
returning too ſmall iflues againſt the mayor and commonalty of 
London. 5 5 

[21. If the ſheriff ales an inguiſition p51 an elegit, and upon 
- requeſt refuſes to deliver prſſcfſion to the plaintiff, and yet after, at 
the day of the return of the writ, reins that he delivered pg 
ſeſſtan to the plaintiff at the day of the inquilition taken, an ac- 
tion upon the caſe lies againſt him for this falſe return, though 
the plaintiff might enter after the inquiſition, without any de- 
livery z for peradventure the poſſeſſion is kept by a ſtrong hand, 
ſo that he cannot enter without the aid of the ſheriff. Hill. 
8 Car. B. R. between LisTER AND BROMLEY, adjudged, this 
being moved in arreſt of judgment. Intratur Mich. 8 
Rot. 68,] 


plaintiff declared that he recovered in debt againſt A. and delivered a cap. utlag. to the defe 


569 
adjudgedper 
tot. cur. for 
the plaintitfz 
but no men- 
tion is there 
of its being 
intended 
without pro- 
ceſs. 
Jo. 312. pl. 
is S. ©. . 
jus ged ace 
Cordingly. = 
S. C. cited 


5 Mod. 409. in delivering the reſolution of the court. 


T Br. Aver- 
ment, pl. 12. 
cites S. C. 
per June.» 
Br. Damages, 
pl. 69. cites 
S. C. by 
June, and 
that he ſnall 
recover his 
damages 
againſt him, 
quod nullus 


Fol. 94. 
— pnmmmned 
negavit. 
See tit. Re- 
turn (P/pag. 
206, 207, 
208. 


[570] 
Cro. C. 286. 
pl. 34. S. C. 
but S. P. 
does not 
app ear.— 
F. 307. pl. 
20. Ss Gs 
but IJ P. 
does not 
appear. 
See tit, Re. 
turn (O) pl. 
47. 
In caſe the 
ndant, being 


ſporiff, &c. who, as the plaintiff alleged, æcat gen in company of the ſaid A. within his bailiwick 


alterwards, and yet returned non eſt inventus. Judgment was given for the plaintiff, Noy 22. 


 Kki'nien v. Powell. 


Par- 


Cafe againſt a ſheriff, to whom a fi. fa. iſſued, for that he falſy & malitioſe returned quad feri ſecit 
ad l. and that be had no more, ubi revera he had to the value of the gilt. Verdict and judgment for 


the plaintiff, 2 Show. 314+ Pl. 327. Mich, 35 Car. 2, B. R. Atkins v. Tankard. 


Goods 
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Coos ben on à fi. fa. were appro f z: 267. ard afterwards [ld fir 100. and the Her ff retarr'd 
ers feet 101. Per Holt Ch. J. an action on the caſe lies againſt him. Comb. 255. Paſch. 6 W. 
ec NI. in B. R. Tay lor * Bart cn. 

0 
Br. Re- 22. Where a man brought action upon the caſe agaig the 


cord, pl. 5. 


cles d. C. Clerk of the juries, becauſe: he brought præcipe quod reddat 


againſt R. C. and rehearſed the proceſs and the plea, and the 
iſſue till octabis Hillar. quo die defend' pro tali ſumma, &c. 
£4 umpfe t ſuper fe to inroll the jury, * ſand the u if prius] and did 
net, by which the | jury paſſed for him, and by this means his 
judgment was loſt. Br. Action fur le Caſe, pl. 13. cites 34 H. 
Qs . 
Br. Retorm 23. If a ſheriff returns a man ſummened or attached, and no 
de Briefs, time is expreſſed, and yet it ought to be by 2 months in premu- 
ss nire, and by 15 days in another caſe ; but if it be nt ſerved by 
has ſuch time according to the lax, by wuhich the party is damnified, he 
hall have difceit againſt the ſheriff for the talſe return, which is 
by action upon the caſe, as it ſeems, viz. diſceit upon the caſe. Br. 
Action ſur le Caſe, pl. 65. cites 39 E. 3. 7. 

24. In ſcire facias upon a recovery by default in writ of in- 
quiry of waſte, it the defendant was nr ſummoned, attached, nor 
d:/trained, in the firſt action he may have diſceit againſt the ſheriff, | 
& c. Br. Scire Facias, pl. 49. cites 48 E. 3. 18. 

25. Debt upon a leaſe for years, rendering rent payable annually 
at D. the defendant ſuid that he has been always ready te pay, and 

yet is, and tendered the money lo the court ; the plaintiff pleaded 
eſtoppel that the ſheriff returned the de fenda: "tf ſummoned, and after 
returned him attached, and after returned difiring. nihil, by which 
capias ſued till the pluries, when he came in averd of the er , and 
day given over ; at which day he made default, and tiſireſs i ed, and 
returned that he had nothing, and capias ifſucd again returnable, &c. 
at which day ke came ond pleaded ; judgment if againſt this record 
he thall ſay tout temps priſt. And per Hill and IIank clearly 
he ſhall not be eſtopped; for it may be that he vas never ſum- 
ned, attached, or d. ifrrained, notwithſtanding the return. But Thirn 
contra; and that if it be fo, the defendant thall have action of 
diſceit againſt the ſheriif, Br. Tout Temps Priit, pl. 12. cites 
11 II. 4. 61. 

26. Where the citizens of N. have charter at they ſhall not 
be impanelled in any jury extra civitatem ſuam, and one of them is 
impanelled, if he ſheawed his charter to the fheriff, before, &c. and 

natevithſtanding he returns him, there he may have aftion upon 
* caſe againit the ſheriff, Br. Exemption, pl. 1. cites 18 H. 

[571] 27 Caſe, &c. againſt the ſheriff for returning a cepi corpus upon 
Cro. F. a latitat, & babes corpus paratum, when in truth he had not the 
8. 3 3 parts, whereby the plaintiff had loft his ſuit. Upon a demurrer the 
ton v 82 plaintiff had judgment, becauſe by this demurrer the ſheriff con- 
N. 3 8 Ed! the falſe return, and the plaintiff's tofs ; but if he pleaded the 
1 II. 6. and fot forth the bail-bond, it ſeemed to Popham 
m " Fatute 23 tet fe P 3 
| [114% 
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that had been a good bar to this action. Mo. 428. pl. 596, and the de- 
Hill. 38 Eliz. Laughton v. Gardiner. tcadant 


ſhewed to 

| the court 
that he had taken bond of the party to appear; and by the 23 H. 6. was compellable to bail him, and 
fo ought not to be charged. But per cur. it not being pleaded, the court cannot intend it, nor take 
conuſance of it. And therefore adjudged for the plaintiff. S. C. cited, and S. P. reſolved 
accordingly, and the ſtatute of H. 6. is out of the caſe; for it being a private ſtatute, the court 
can take no notice of it by ſuggeſtion, without pleading. But if the defendant had pleaded it ſpecially, 
or had pleaded not guiity, he. might have taken advantage of the ſtatute, and ouſted the plaintiff 
of his action. And judgment for the plaintiff cauſa qua ſupra. Sid. 439. pl. 6. Hill. 21 & 22 
Car. 2. B. R. Parker v. Weiby. —— Vent. 85. S. C. per cur. accordingly; for as it is it 
ſhall be intended that the plaintiff let hm go without bail; and upon pleading not guilty he might have 
given the ſtatute in evidence. — Mod. 57. pl. 1. S. C. Trin. 22 Car. 2. B. R. And Keeling 
Jaid that they have relied here upon the falſe return, and the general demurrer he took to be well 
enough; and Moreton and Rainsford accorded, and therefore judgment was given agaiuit the plaintiff. 
—2 Saund. 154, 155. Trin. 22 Car. 2. B. R. Benſon v. Welby, the court ſeemed of 
giver opinions as to the declaration, viz. ſome that it was for the falſe return only, and that the prece- 
dent matter was only inducement ; others thought the declaration was for the eſcape only, and ſo the 
other matter but only ſurpluſage. A third opinion was, that the action was brought for the eſcape, 
and for the faiſe return likewiſe; but the court agreed not in this matter. But the whole court re- 
ſolved that judgment be given for the plaintiff, becauſe the ſtatute is a private ſtatute, and ought to be 
pleaded. And the reporter ſays, that in the caſe of Parker v. Welby, the tame judgment was given 
in the ſame term. See 2 Keb. 5y1. 626. 630. 632. 657. 670. And adjudged for the plaintiff. 
Both the caſes are exactly the fame. : 


28. If upon a mandamus to a mayor, &c. to reſtore a perſon dife 
franchiſed to his place, or to ſignify caule, &c. the mayor, &c. 
returns a goed cauſe, &c. but the matter is falſe, an action lies upon 
the ſpecial matter againſt the certifiers. 11 Rep. 99. a. b. Trin. 
13 Jac. B. R. Refolved in Bagg's caſe. 

29. C. ſucd K. in the Stannary court, and the defendant 
pleaded to the e ee And by Jones J. abſentibus aliis, if 
the judge refuſes a plea which by the law be ought to accept, an 
action on the caſe lies againſt him. 2 Roll. Rep. 498. Hill. 
22 Jac. B. R. Curriton v. Killigrew. 
30. An Acer pro hac vice only, diſirained the cattle of B. by vir- 
tue of a diſtringas out of an inferior court, and he, without taking 
ſufficient ſureties for appearance at the next court, delivered back the 
cattle. B. did not appear. Adjudged that this was ſuch a dit- 
ceit for which an action on the caſe hes, though he was not a 
known officer there, but only pro hac vice tor this purpoſe. 
Lat. 159. Trin 2 Car. Wilde v. Dowſe. 

31. Caſe againſt the ciſtos brevium & cuſtos retulorum of B. R. BG 255 p. 
. for that the plaintiff had obtained judgment againſt J. S. which by bat 10 . 
negligence was razed, and ( capiatur ) made ( miſericordia). It was nion of the 
proved at the trial, that all the attornies of the court have liberty court ap- 
without controul to ſee the records, and that frequently there #4," , 
are ſeveral of them together there, ſo that it is almoſt impoſſible Nelf. Abr. 
to obſerve them all; and therefore the defendant not anſwerable. 51. Pl. 25. 
But Mallet and Windham held, that though no neglect appears 5 
in the defendant, yet having taken wr: him to keep the re- there, that 
cords, he is to anſwer for all miſuſ. iges; and therefore charge- = 3 
able in this action. But Twiſden cont becauſe he cannot by * 
any induſtry prevent it. But by reaſon of a variance in the decla- anſwerable.] 


2 | | ration 


717772 | 
—Raym. ration the plaintiff was nonſuited. Lev. 64. Paſch. 14 Car. 2, 


53. S. C. 
that upon 
evidence of 
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B. R. Herbert v. Paget. 


abundance of perſons there ſpeciſied, having liberty to go into the office and view the records, the jury 


found for the defendant. 


Keb. 235. pi. 100. S. C. adjurnatur. —— Keb. 346. pl. 27. 8. C. 


and there being ſuch an uncontroulable liberty of coming into the office, chete muit ſome ſpecial 
negligence appear. And thereupon the plaintiit was nonſuited. 


r Lev. 5. 35. Caſe, &c. againſt the lord mayor of London, for re- 
1 fuſing a poll to the plaintiff, who was competitor for the office 
S. C. ac. of bridge-maſter, and who then inſiſted that he had the majority, 
corcingly in which the other denying, the plaintifF deſired a poll, &. The 
ner bas Plaintiff had a verdict and judgment in C. B. And in error it 
failed todo Was inſiſted that it was uncertain whether the plaintiff would 
bis duty, and have been elected; and that he cannot bring an action for a 
— þ rg poſſibility of damages; and that this was no more, it not being 
thereby be decided who had the moſt votes. But judgment was affirmed, 
loft the of becauſe the defendant had deprived him of the means by which it 
fice, which 8 | 
after verdict might appear whether he had the moſt votes, or not Vent. 206. 
5s ſufficient. Paſch. 24 Car. 2. B. R. Sir Sam. Sterling v. Turner. 

And the re- 


* 32. If a prffice of peace refuſes to take the cath of the party robbed, 
he may have an action on the cafe againſt him; for he cannot 
indict him, and this is his only remedy. Sid. 209. Trin. 
16 Car. 2. B. R. in pl. 3. per Twiſden J. 

33. Where an officer dee any thing againſt the duty of his place 
and office, and a damage thereby accrues to the party, an action 


lies; per Wylde J. 2 Vent. 26. Mich. 23 Car. 2. C. B. in | 


caſe of Turner v. Sterling. 
34. If the ſheriff upon a writ de coronatore eligends wil! nut 


return him as a coroner who was choſen by the major part, an action 
on the caſe hes; per Archer J. who mentions it as a caſe put 
at the bar; and ſays he agrees to it, though he knows no autho- 
rity for it in point. 2 Vent. 26. Mich. 23 Car. 2. B. R. 


adds a nota, that in neither of the courts was any queſtion made whether ſuch aQion would lie 


fimply for denying the poll and returning another; but this ſeemed to be admitted by both courts. 


Freem. Rep. 17. Pl. 15. Turner v. Sterling, S. C. in C. B. and ſays judgment was affirmed in 


B. R. 
the reaſons. 


2 Vent. 25. S. C. in C. B. Ajudged for the plaintift by 3 J. contra Vaughan, with 


The plaintiff was a ſcrieant at law, and recorder of C.lel aer, and the defendants reſolving to tura 


him out, procured ar:icles of miſd:meanr to be drawn againſt him, and then all who had liberty to vote 
proceeded to vote for and again{t him, and a all rvas granted to decide the controverſy, it not appear- 
ing upon the view who had the mayority of votes; but before the plaintiff had taken all the names, 
and wwbilft be vas raking of the pol, the defendants test away the paper, and would not ſuffer him to 
proceed. The jury gave him 3201. damages, on a trial at bar. 2 Mod. 228. Paſch. 29 Car. 2. 
C. B. Shaw v. Coicheſter Burgeli:s. 


6. Action will not lie for the plaintiff in an outlawry againſt 


the ſheriffs for neglecting to ſeize the goods of the outlaw upon a ca- 
iat utlagatum ; for that is the king's loſs. And though it was 
pretended that ſeizing might have inforced the defendant to 
appear to the plaintiff's action, the court thought it ſo remote 
as not to be conlidercd as a ground to ſupport an action. 


2 Vent. 90. Mich. 1 W. & M. in C. B. Dawſon v. London 
Sheriffs. | | 


* 37. But 


priſe 
751. 
der 
Paic 


[ 


4 Tt 


fun 
ing 


bro 


Diſceit.] 


37. But if it had been ſhewn, that they had neglected 10 tobe 
his bodly when they might have taken it, there might have been 
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more reaſon to ſupport this action. 2 Vent. go. Mich. 1 W. 


& M. in C. B. Dawſon v. Sheriffs of London. 


572Þ 


If a bailiff 
of a fran- 
chiſe has a 
warrant on 
a hier) faciag 
delivercd to 


him, and neglects to execute it, ſo as the party is prejudiced by it, and he brings an action againſt the bailiff, 


and concludes to his negligence in not executing the writ, the action will be maintainables 
If a minitter of juſtice has a warrant to attach the 


pl. 606. Hill. 38 Eliz. Palmer v. Porter. 


Mo. 43 Is 


goods of another, if he can do it, and des not do it, cafe lies againſt him; per Coke Ch. J. 
3 Bulft, 212. Trin. 14 Jac.——S0 if one ſues a-writ, and ſhews the ſheriaF the party to be arreſted, 
and delivers him the writ, requiring him to make the arreſt, caſe lies againſt him tur not doing it. 


Cro. E. 873. Hill. 44 Eliz. C. B. by Walmſl:y J. Arg. in pl. 10. 


(R. b) Againſt whom it lies. [Principal or Under 
Officer. | 


LI. IF the deputy of the ſheriff ſubſeracte a writ which is to be 

returned, a writ of eit lies for this again the fheriff 
Jiniſelf, and not againit the deputy. 19 H. 6. 71. b. (it ſeems 
that this is not law, becauſe the deputy may be puniſhed for 
matter of falſity.)] 


cught to be againſt the ſheriff himſelf (whereas the ſuit was by bill of diſceit againſt 


C573] 
See Tits | 
Eſcapes 


Br. Bille, pl. 
9. Cites 19 
H. 6. 29. & 
50. & 72. 
where it was 
inſiſted that 
the ſuit 

the ſheriff's 


de puty and an attorney;) but non allocatur; for the detendants did the deceit, and not the ſheriff. 


in the fiſt caſe it lies againſt the under-ſheriff, though not in the laſt. Le. 146. in pl. 
S. C. cited Arg. Cro. E. 175. in pl. 1. 


pl. 20. 


[2. If the wder-/herif, when a venire facias comes to the 
ſheriff in the abſence of the ſheriff, ſend; to the bailiff of C. to return 
the pannel, whereas there is * nt any ſuch bailiff of C. that hath 
any warrant to return it, and get he returus the pannet, for which 
cauſe it is quaſhed, the plaintiff ſhall have an action upon the 
caſe ſor this default againſt the ſheriff kimſelf. 38 All. 
adjudged. ] | 
(3: If a bailiF errant, or ſfecicl, arreſi a man upon a capias od 
ſatisfaciendum, and after the prifener reſcues himſelf, he at whole 
ſuit he was arreſted cannot have an action upon the caſe upon 
the eſcape againſt the bailif, but muſt have it againſt the ſheriff; 
for the baily is but a ſervant to the ſheriff, Mich. 37 Eliz. B. R. 
between ATTERTON AND IIAKwAR PD, agreed.) 


A | 


* 


S. P. admitted Arg. and takes a difference between a falſity or deceit and a non. feaſance, that 
203. 


5. C. cited by-Coke Ch. J. Roll. Rep. 78. in 


notes there. 
—— * See 


(F. c) pl. 2. 


See (B. c) 

pl. 1. 3. SG, 
(C. c) pi. Is 
Cro. E. 249. 
pl. 26. S. C. 
but S. P. 

does not ap- 
pear . 


A ſervant or deputy quatenus ſuch cannot be charged for reg/:, but the principal only ſhall be charged 
for it; but for a wif jeaſance an action will lie againtt a ſervant or deputy, but not quatenus a fervant, 
but a wrongdoer; as if a bailift, who has a warrant from the fher:i7 to execu'e a wilt, ſutters his 
priſoner to eſcape, the ſherift ſhail be charged for it, and not the bah; but it the bailitf rs te 
Triſaner lorſe, the action may be brought apainft the bailiff himſelf; for then he is a Kind of a wrong= 
der or reſcuer, and it will lie againtt any other that will reſcue in like manner; per Holt Ch. J. 
Paich. 13 W. 3. in his argument in the caſe of Lane ve Cotton. 


ste (Q. b) 
pl. 16. Yo . 
— Cerro. E. 


1 . 
1758. Pp.. 1 


[4. If the demandant, in a writ of entry ſur diſſeiſin, delivers 
e writ of ſummons t9 the under-ſheriff 6f the county, and after he 
fummons the tenant upon the land accordingly, ard notwithitand- 


ing does net return the writ, an action upon the caſe may be 3 OM 
. * 2 . © > * ies FA ud ge. 
brought agaiult the under-theriff if the plaintiff pleaſes 3 ſor 


pcradventure 
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plaintiff; peradventure the ſheriff had no notice thereof, and it may be 


| —— that the under-ſheriff took the fees for executing the writ, 
by theunder- Hill. 32 Eliz. B. R. between Maxsn AND AsTREY, adjudged.) 
therift him- | 

ſelf, and therefore may be duniſhed; and it is alleged that he falſo & malitioſe intending to delay the 
plaintiff of the execution of his writ did not return it, fo that it is an embezzling of the writ for 


which he is puniſhable; and it was charged in this action that he had taken the fees to return it, —— 


Le. 146. pl. 203+ S. C. adjudged for the plaintiff, 


Roll. Rep. [y. If a warrant upon a fieri fac to levy a debt at the ſuit of 
- 3 J. S. be directed io an under-bailiff of a liberty, and he by force 
judged for thereof /evies the debt, and after conceals the zurit, and makes not 


— NI any certificate thereof, an action upon the caſe lies againſt the 
ut Core 

Ch. I. agreed F | 
- 2 un- B. R. between BELL AND CaTEsBY, adjudged.] 


der- ſheriff : | 
thall not be charged for not returning a writ, where there is no perſonal tort ſuppoſed in him. 


I [$74] 6. It is good action upon the cafe by bill againſt the deputy if 
a ſheriff fer embezzling of a writ of habeas corpora, and that it lies 
as well againſt him 4vh9 excites the other to ds it as againſt the dier, 
for in treſpaſs there is no acceſſory, and the matter ſhall be given 
in evidence. Br. Diſceit, pl. 52. cites 19 H. 6. 29. 

7. If a clerk in an office mſenters any thing, he himſelf ſhall be 

uniſhed, and not the maſter of the office; becauſe he takes a 
fee for it. Arg. Le. 146. in pl. 203. 

8. Caſe againſt a gaoler, for that a plant being before the bailiff; 
F B. they directed a warrant to the under-bailiff to take the party, 
ita guid habeant corpus ejus coram ballivis ad proximam curiam ibid. 
tenend. and they arreſted and commutted him to priſon ſub cuſtodia of 
zhe defendant. It was moved in arreſt of judgment that this 
action did not lie, for the priſoner was not committed to him 
by any lawful authority; for the under-bailiffs had authority to 
take him, ita quod, &c. but not to commit him to any other, 
and whoſoever they commit him to are. but as their ſervants, and 
the houſe in which, is as their houſe, and action lies again\! 
them if they have him not on the day, and againſt nobody elle. 
Cro. E. 743. pl. 20. Hill. 42 Eliz. C. B. Baldry and Johnſon. 


9. If a certificate made of a cuſtem. in Londen is falſe, the party 


Hall have action on the caſe, not againſt the recorder, but again! 
the mayor and aldermen ; for it is their certificate by their re- 
corder. Per Hobart Ch. J. Hob. 87. pl. 114. Trin. 12 Jac. 
in caſe of Day v. Savage. | 

10. Cafe for refuſal of ſufficient bail lies againſt the ſheriff, bur 
not againſt the oificer. Per North Ch. J. But it was ſaid Arg. 
that for not carrying the party before the ſheriff to put in bail, 
caſe lies againſt the bailiſt. 2 Mod, 32. Paſch. 27 Car. 2. C. L. 
Smith v. Hall. 


under-bailiff, becauſe he has done a per/onal tort, Mich. 12 Jac, 


dds Loc „ 


Actions [Caſe. Difceit. ] 


(S. b) [Diſceit.] Againſt whom it lies upon a 
Warranty in Law, Againſt the Maſter. 


LI. I Fa /crvant that 

unſound] Lf or 

action lies againit the 

command his fervat ts 

53. b. | ” 

S. C. Arg. Poph. 144. ——2 Roll. Rep. 6. Arg. cites S. C. as ſo held by Rolfe and 
S. C. cited by Mountavue Ch. J. Bridgm. 128. 


J 7 »* * . * _ a 
ether inerchanGize in a fair, to a man, n 


ell 15 4%; man particularly. 9 Hen. ©. 


[2, But if the forvant by eormmand and covin of the maſter, /ells 
it to any particuar perſon, if it be unſound [or corrupt] an action 
lies againſt the maſter, for this is his fale. “ 8 Hen. 6. 53. b.] 


574 


— — 


Fol. 95. 


See tit. 
Maſter and 
Servant (B). 


is my werchant [agent] /ells a falſe [an $,if my ſer- 


O vant ſells 


ſe u ft. 


= REY 22 14 1 © "XP Fa fat 
maſter for the deceit; for he did not HH. Aion 


ſur le Caſe, 
pl. 8. cites 
5. C.— 


Martin. 


S. P. Br. 
Action ſur 
je Caſe, pl. 
8. cites 
6. 53. 


and mentions as to ſelling in general, without expreſſing any command or covin to fell it to any par- 


TIicular per ſon,. 


This ſhould be 9 H. 6. 53. b. 


[3. If the ſervant a taverner ſells wine to 
eorrupted, an action upon the caſe lies againſt the maſter, though 
he did not command the ſervant. to fell it to this particular per- 
lon. 9 H. 6. 53. b.] 


4. Caſe for that the defendant hawing counterfeit jexvels, and 
knowing thein to be fo, fent his ſervant J. S. with them to Barbary, to 
make ſale of the jewels, where he applied to the plaintiff to ſell them 
for him, which he did to the king of Barbary for Bool. and delivered 
the meney to J. S. who brought it over and delivered it ts the de- 
fendant. The jewels afterwards being diſcovered to be counterfeit, 
and not ⁊torth mere than nool. the plaintiff was imprifened till 
he repnid the fing the 800. It was argued aiter verdiet, that the 
deceit done to the plaintiff is found to be done by the ſervant, 
and the jury found that the maſter did not command the ſervant 
to conceal their being counterfeit, and then by his general 
power to ſell, the maſter thall not be charged if the ſervant ex- 
ceeds his power; and for that and other reaſons there aſſigned, 
he conceived the action not maintainable; and to that opinion 
the court inclined, and principaily for the reafon abovemen- 
tioned. Cro. J. 468. 470. pl. 14. Hill. 15 Jac. B. R. Southern 
v. How. 


another, which is Br. Action 


ſur le Caſe, 
pl. 8, cites 
S. C. but 

8. P. 23 to 
the ſervant's 


ſelling the wine does not appear. 


$733 
Popham 
143. S. C. 
and Moun- 
tague Ch. J. 
lad that the 
plaintiff is 
no party wa 
ſk:1] have 
the action, 
but the king 
of Parbary. 
—Pridgme 
125. S. Co 
that Trin. 
16 Jac. after 
argument, 
Mountague, 
Doderidge, 
and Haughs 
ton, abſente 
Crooke, 
agreed that 


that the action would not lie, and that Mich. 16 Jac, judgment was given by all the court, quod 


querens nil . capiat per billam. 2 Roll. Rep. 5. S. C. adjornatur. 
Jornatur, but that Mich. following judgment was given for the defendant. 


lbid. 26. 
Nelf. Abr. 38. 


8. . ad- 


pl. 16. cites Paſch. 143. as adjudged that the action lay againſt the maſter, and fo at pag. 1166. 


pl. 2. Cites 2 Cro. 468, as adjudged that it lies. 


5. But if a goldſmith mates plate wherein he mingles dreſs fo as it 


is not according to the ſtandard, and /ends bis ſervant to a fair 


Vol. I, UV u | 0 


But ſee ſupra and the reports themſelves. 
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Cro. J. 425. [ 


pl. 1c. S. C. 
but S. P. 
does not ap- 


pear. 


576 
If 2 ſervant 
ſelli caks, 
or an ap- 
grentice ſells 
eres of the 
maſter, wit 
Iwarranty, 
the warranty 
is void; for 
It is the ſale 
of the maſ- 
ter, and the 
warranty of 
the ſervant, 
and ſo not 
good. 2 
Roll. Rep. 
rer Dode- 
ridge & 


Actions [Caſe. Diſceit.] 


% fell it, who ſells it for good plate according to the ſtandard, an 
a tion on the caſe lies againſt the maſter; per Doderidge J. to 


which Mountague Ch. agreed, becauſe it fails in the price in 


filver. And ſo made a difference between the ſelling of plate 
and the ſelling of jewels (as in the principal caſe), which are fold 
by their valuation and fail in their value. Cro. J. 471. Hill. 
15 Jac. B. R. in pl. 14. 


(T. b) [Diſceit. ] [Upon Wa arranty in Law.) _— 


the Servant. 


tr. F the ſervant of a taverner ſells wine that is corrupted, 
knoweng it to be ſoy action of diſceit does not lie againſt 
the ſervant; for he did it but as a ſervant. Contra 9 Hen. 6. 


53. b.] 


(U. b) Diſceit. Againſt whom it . upon an 
Expreſs Warranty. [ Servant. ] 


1. IF my ſervant leaſes my lands to another for years, reſerving 

a rent to me, and to perſuade the leſſee to accept thereot 
he promiſes that he ſhall enjoy the land during the term without in- 
cumbrances, if the land be incumbered, &c. the leſſee may have 
an action upon the caſe againſt wy ſervant, becauſe he made an 
expreſs warranty. Trin. 15 Jac. B. R. between BroKING AN 
CaukE, per curiam.] 

2. Diſceit upon a warranty of cloths upon a ſale of them, 4% be 
of the length of 30 yards, where they were only 22 yards. The 
defendant faid that the property was in J. N. and he as his ſervant, 
and by his command, fold them; abſque hoc that he fold modo 
& forma. And per Littleton, though it was the ſale of the 
maſter, by which the maſter may have aCtion of debt, yet it 15 
the warranty of the ſervant, who is defendant, and action lies 
againſt him; for it may be that the plaintiff would not have 
bought them, but by truſting to the warranty of the defendant. 
But by Choke and Bryan, diſceit lies not where it is the ſale 
of one by the warranty of another: but Brooke ſays quære; for 
he ſays it ſeems that action on the caſe ſur aJumpſit, pro tali 
ſumma, will lie. Fairfax agreed that if they failed of the length, 
diſceit lies; for this does not appear by * * but by mca- 
ſuring. Br. Diſceit, pl. 29. cites 11 E. 4. x 


Haughton, cites 11 E. 4. 


Actions [Caſe. Diſceit.] 


(X. b) [ Diſceit.] In what Caſe it lies upon a 
Warranty in Law. Againſt an Allem, y. 


SL 17 my attorney in a plea of land makes default, by <vhich T 
| leſe the land, I ſhall have a writ of diſceit againſt him, and 
ſhall recover all in damages. 21 Edw. “ 4. 45. b. 61. but quære 
it he did not loſe it by colluſion.] | 


2. [But] if the tenant makes an otterney in bank, and after 
conufance of this plea ig demanded by a franchiſe, and granted, he 
remains att;rney for him in the franchiſe, yet if he makes d.jaull 
there, by which the land is lott, no writ of difceit lies againſt 
him, becauſe he is net beund to ge there. 21 Ed. 3. 46.] 


. 
> 
* 
8 
I 
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Tr feems : 


4 * 113 


Error, 


Br. 


Br. Attor- 


ney, pl. 35. 
cites S. C. 
GC 8. P, 


Sce tit. Attorney, (L) pl. 1. S. Co 


[3. S/ an attorney in a plea is nt bound to go to The nift prius, 


and therefore if he makes default at the niſi prius, no writ of 


diſceit hes againſt him. 21 Ed. 3. 46.] 


4. If an attorney pleads falſcly cr faintly, action of diſceit lies; A client 
but the party by this cannot remove him; per Aſhton, which ene Mis 
. 88 . 0 adtor ey A 
was cleatly denied. Br. Diſceit, pl. 41. cites 8 II. 6. 8. ee eee 
Jed the ge- 
nal iſſue, and he ſuffers judgment by nibil dicit. It was ſaid that this was not any cauſe of action, un- 
lets it was by covin, and mult be ieged in the declaratign, or otherwite he cannot riecover. It was 
. afterwards agreed that the covin wa» not travertable by plea, but on in evidence at the bar. Win. 
50. Trin. 22 Jac, C. B. Adams v. Ward. 
5. An attorncy who is informed to plead matter, which he 
cannot plead by conſcience, may plead quod nom gi, veraciter in— 
fermatus, &c. and in writ of diiceit this ſuihces againſt his client. 
Br. Attorney, pl. 76. cites 20 E. 4. 9. 
6. Diſceit, for that the plaintiff being ſued by A. on a bend, the 
defendant without warrant appecred as ottorney, and pleaded nam ſunt 
mnformatus. The defendant pleaded that A. ſued the plaintiff and 
J. S. joint cbligors, and that J. S. retained him for them both, & 


pro defettu informationis he pleaded as above. Upon demurrer the 
court were of opinion that the fraud and covin are traverſable. 
D. 361. b. pl. 13. Hill. 20 Eliz. Manſer v. Franklin. 

7. An infant being ſued on a bond entered into by him and an:ther, 
the plaintiff in the ſuit procured an attorney, without any warrant 
from the infant, to appear for him, who pleaded nam ſum informatics, 
and the infant was taken in execution. It was ſaid by the court, 
that his remedy was by writ of difceit againſt the attorney, and 
not by audita querela. Cro. J. 694. pl. 7. Mich. 22 Jac. C. B. 
Alleiy v. Colley. | 

8. If a man be retained as an attorney te {re for a debt cb ieh he 
knows to be releaſed, and was himſelf a witneſs to the releaſe, yet 
an action will not tic againſt him, becauſe what he does 1s only 
as ſervant to another, and in the way of his calling and pro- 

Uu ſeſſion; 


Br. Attor- 
ney, pl. 35. 
cites 8. C. 
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Fol. 96 . 


(Z) pl. 1. 
S. C. but 
not 58 
See (Z. b) 
pl. 3. S. C. 


Actions [Caſe. Diſceit. ] 
feſſion; per tot. cur. Mod. 209. Hill. 27 & 28 Car. 2. C. B. 
in pl. 41. | | 


(Y. b) [Diſceit.] In what Caſe it lies uþ9n an 
Expreſs Warranty. In reſpect of the Warranty, 
and the Time of the making. 


[1. if a man, Enetting His horſe to be lame and . offers 

im to me to buy, and warrants him to be found, &c. and 
I truſting thereto buy him, by which I am decerved, though here 
the warranty was before the ſale, yet inaſmuch as is was the cauſe 
ef the buying, an action upon the cafe lies thereupon. Patch. 
3 Jac. B. R. between Gol. DSINIITII A PRESTON, admitted, ] 

2. If one ſells a horſe to anothe Ty and after at another day 
warrants him to be goed and found, it is a void warranty; for it 
ought to be at the time of the ſelling. Godb. 31. in pl. 40. 
per Windham, cites 5 H. 


Br. Garran- 3. If A. ſells cloths ts . es evarrants them of ſuch a length, 
1 $7 and they are not, the warrant * cught to be iu cbriting, if made at 
5 H. 7. 18. anther time after the bargain ; for. to have an action of difceit the 
_ _ . warranty muſt be made upon, and at the time of, the bargain. 
pl. 58. S. P. 7 K 
cite: 5 H. F. N. B. 98. (K). | 
7. 43. [All the editions of Brooke are printed 5 H. 7. 43. but there are not ſo many pages in that 
year; but it ould be (41) and is at 41. b. pl. 7.] 

4. Q. Eliz. was ſeiſed in fee of the vicarage of S. whereto the 


L578 ] 


2 Show. 


284. pl. 279. 


Mew v. 


Ruttel, 8. C. 


Saum ier: 
Ch. J. ſaid 
the adtunc 
Proves it to 
be all at the 
Ame Uni, 


tithes in S. did belong, whereof the defendant upon the g June 
e be himſelf to be Ter incimbent, aud had right ts the tithes 
Frem the death of T. V. the incumbent. And after upon 16 June 
the int iff treating with the defendant about his buying the ſaid 
tithes till Mich. following, the defendant adtunc knowing that he had 
nit right therets, he not 8 been inſluuted, &c. yet Falfo & de- 
ceptive fold them to the plaintiff for 3ol. and allege es in facto, 
that E. T. was alio preſented, &c. and took the tithes, &c. 
The adn des not lie for ſelling a thing in which he has ns property, 
unleſs he mates a warronty at the fame time that the plaintif] ſhould 
enjoy them, whereas this atRrmation of his being vicar, an 
having a right to 0 was 7 days * the ſale. Adjudged for 
the defendznt. Cro. J. 196. pl. Mich. 5 Jac. B. R. Roſwell 
v. Vaughan. 

As Caſe, for that the plainti iff had bar 94! ned an d 4 2 811 of the 
defendant 16 hogſheads of wine, &c. The defendant in: confidera- 
tiane inde adtunc & ibidein, warranted the wine ts be good and mer- 
chandizable. It was ae that this warranty was after the 
contract, and ſo not good; and cited the cafe of Pope v. Lewins. 
But the court ſeemed to this 1k it tco nice, and adtunc & ibidem 
ſhall be intended all at an inftant, and that it would be well 
enough if (in conſideratione inde} had been out. Afterwards 


the plaintiff had his judgment, by the v1 inion of Raymond and 
W itluins, 


aAdtions [Caſe. Diſceit.] 


Withins, Jones hæſitante. Skin. 104. pl. 2. Paſch. 35 Car. 2. 


B. R. Moor v. Ruflel. 


37 
and would 


be well 
enough if 


the (in conſideratione inde) had been out. And upon mov'ng it at the next term, all the court 


thought it well enough. And judgment for the plaintiff, 


5. Plaintiff declared that defendant on ſuch a day and place 
fold him a horte, and then and there warranted him to be ſound, 
&c. Whercupon he paid him fo much, and averred that the 
horſe was not found. It was moved that this warranty, as ſet 
forth, might be after the ſale, whereas it ought to be part of the 
contract, and therefore it ſhould be warrantizando vendidit. 
Sed non allocatur; for the payment was afterwards, and by 
that the bargain was completed which till then was imperfect. 
1 Salk. 211. pl. 4. Trin. 5 Ann. B. R. Butterfield v. Bur- 


roughs. 


In what Caſe it lies, upon an Expreſs 
Warranty. 


(Z. b) 


II. I F a man ie a tun of vine, and warrants it to be found, 
and not corrupted, if it be corrupted, an action upon the 


caſe lies 11 Hen. 6. 18. 


S. P. Bro 
Action ſur 
le Caſe, pl. 
Ts Cites 9 H. 


6. 53. by 


Babb, and Marten. -F. N. B. 94. (C) S. P. and S. C. cited in marg. 


2. S if a man ſells a Here, and warrants him to be clear 
[found] of his limbs, if he be not, an action upon the caſe hes. 
11 Hen 6. 


(3. [$9] if a man ſells a horſe, and warrants him to be found, 
&c. whereas he bnows him to be lame and foundered, an action 
upon the cafe lies. Paſch. 3 Jac. B. R. between GoLDSMITH 
AND PRESTON admitted.) | 


J. If a ſmith promiſes to fhze my horſe well and commodiouſlly, 
if he pricks þim, an action upon the caſe lies. 14 Hen. 6. 18. b. 
it ſcems it lies without this warranty. | 


F. N. B. 
94. (C) 

S. P. and 
S. C. cited 
in marg. 


(Z) pl. Is 
8. C. but 
not S. P. 
(Y. 
b) pl. 1. 
S. C. & S. P. 
accordingly. 
See (P. b) 
pl. 15.—— 
Action lies 
againſt him 
without any 


warranty ; for it is the duty of every artificer to exerciſe his art rightly and truly as he ought. 
F. N. B. 94. (D) Maig. cites 24 H. 6. 10. and 46 E. 3. 19.——Poph. 143. Arg. cites F. N. 


94. (C) 

[5. $9 if he dies nat foce him, by which I travel without, and 
my horſe is damnified for want of ſhoes, an action upon the caſe 
lies againſt him. 14 Hen. 6. 18. b.] 


Kelw. 50. a. pl. 4. Paſch. 18 H. 7. 


tot. cur. 


* expoſed and ve 
his trade, | 


[6. If a farrier, though he be ut a common farrier, aſſumes t0 


cure my horſe of a malady, if he kills the horſe through negligent 
Uu 3 adminiſtration 


Action lies 
againſt him 
for denying 
to ſhoe him. 
Agreed per 


S. C. cited by Holt Ch. J. 12 Mod. 484. 


a5 actionable, becauſe he has made profeſſion of a trade which is for the public good, and has thereby 
Red an intereſt of himſelf in all the king's ſubjects that will employ him in the way of 


1 


See (P. b) 
pl. 13. and 
dne notes 


there. 


$79 Attions [Caſe. Diſceit.] 


adminiſtration of his medicines, an action upon the caſe lies againſt 
19 Hen. 6. 49.] 

Centra if le [. If one retains a man of the Jaw to be bf his counſel, to 

A yg get a certain manor, and the connfellor warrants him 1 gain the ma— 

by the be t ue, yet no action lies againft the counſellor, if he does not obtain 

ion. Br. it; for this rc/ts 1 erely in eovenanty and therefore the warranty ought 


Afton i 15 have been by deed. II Hen. 6. 18. (It ſcems this is intended 
168. cites Without on 
54 C. w—_ 
N. B. 94. (D) in the new notes there b) S. P. and if he does hi ende wour cafe does not lic; 10 
perhaps it was impoſiibie 0 gt it ; cited 11 fi. 8. 24. 35.—— (f. 9 pl. 9. S. C. 
8. if a man warrants 7s purchaſe a mansr, and dirs nat, no 
action lies without a deed, becz uſe it ſounds in covenant. 
11 Hen. 16. 18. b. (It ſeems it is intended without con- 
ſide ration. | h 
[o. If a man /e certain packs of 405), with warranty that they 
are good and „ if they are full of miths, an action 
upa the caſe lies. 19 Hen. 6. 49. b.] | 
MY tc * 10. S; if a man ſells certain bales f : green, and warrants them 


to be merchantable, whereas he E1wws them © ke * damaged, an 


CUE aul.) : a 
action upon the caſe lics 9 8 him. 20 Hen. 6. 35. ad- 


judged.)] 
See P. p) (11. If a man undertakes to carry my . over Hum- 
. ber li in a veſſel ſafe and found, if he 7 urchar ges bis bzat with other 
the ferry © Horſes, % which ſurcharging my F ie 15 1, an action upon the 


wages are caſe lies againſt him. 22 Al 21> adj judged. (It ſeems that it 


Cera n. Br. = 197 / J . „ , — . * 1 4710 _ 
Adios for is intended That he was a communi carrier of tuch things Over the 


le Caſe, pl. river.) 


78. cites 

S. . 

Rs 19 [12. If a man carries a bale of ⁊u tr à carrier, and warrants 
"| it to him 72 be enly of the aw eight 9 of do l. and prays him to carry 
does not it to ſuch a place, and that he ſhould. have 2s. for the carriage 


mention the of every hundred weig ght, whereas it vas in truth 5 77 the aveight f 


* Fol. 9 2000/76. but the carrier giving * credit to the promite aforeſaid, 
carries it to the place appointed; but by the ſaid deceit in the 
warranting, Weight, his waggon in which he carricd it was fo overloaded, 


_ only _ that by their exceſſive labour he lifes 3 of his horſes that drawed the 
Ar mung! 
d be gc. waggon, an action upon the cafe lie againſt him upon this war- 


weight, and ranty, though he might have weighed it preſently upon the re- 
without lay- ceipt ; for he might take | it upon "the other's promiſe, without 


ing that it 
ee, aa weighing of it. Mich. 13 Jac. B. R. between BarLy AND 


The court MERRI, for the weight is "0 diſcernible by the view. ] 
ge b-tnga [13. But the en does ust lie in this caſe, F he had only af. 
whether the armed to the carrier that it was but 820 weight; for this is not any 
acti n oy warranty. Dubitatur Mich. 13 Jac. B. B. R. between DAYLY AND 
X axt Et MERkir.] | 

natur 
Cro. J. 386. pl. 18. 8. C. ſtated according to Roll. Rep. and 25 to what was urged of the 
plaintiff 's negligence in not weighing it, viz. that perhaps the plaintiff was a ſtranger there where he 
undertook the carriage, and had no weights to weigh it, It was anſwered, that it was groſs negligence 
to undertake a weight ſo far exceeding the affirmation without weighing wherefore judgment was 


ſtaycd. 3 Bulſt. 94. S. C. oy the whole court (abſente Coke Ch. J. „ held the action ” = 
CCAaUuIlc 


4 © $$ _o© 
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becauſe the default was in the plaintiff himſelf hy not weighing it; but being ordered to ſtay till moved 
again, and the plaintiff perceiving the opinion of the court to be againſt him, never moved the court 
again; and ſo no judgment was pronounced either way; neither does this report take any notice of any 


warranty. 

A goldſmith had a ſtone, which he afSrmed to be a bezoar ſtene, and ſeld it to the plaintiff fer 1001. 
whereas it was not a bezoar ſtone. Adjudged that the bare affitmation, without warranting it to be fo, 
would not maintain an action; per all the juſtices and barons. in the exchequer-chamber, præter An- 
derſon. Cro. J. 4. pl. 3. Paſch. 1 Jac. Chandler v. Lopus. | 

In cafe for bite the plaintiff fue Lit of public faith, kneaving them te be falſe, and yet affirming 
them to le truer, with an intent to deceive, judgment was given for the plaintiff. Sty. 348. Mich. 1652. 
B. R. Fowke v. Boyle. 


[14. If A. ell; a horſe to B. and warrants him to be found of e PIN 


wind and limb; and clean of his legs, whereas he well Znows that andeed — 
he rs fhoulder-pitched, and has ſplints upon his legs, an action lies thepiuntiff; 
againſt him upon this warranty; for zhe/e imperfections are not ſub- but ans that 
40 to the view without ſome ſkill. Trin. 18 Jac. B. R. between 79 gen 
ject to the view without ſome ſkull. rin. 18 Jac. B. R. between „ns given, 


DokkrixNGTON AND EDWARDS, adjudged, this being moved in arreſt only that 
| Mountague 


of judgment. | Ch. J. fd, 
here was an apparent fraud; for the plaintiff would have rid. the horſe, and the defendant ſaid, I will 


warrant him to be ſound. 
Cale, &c. for that the defendant, en ſuch a day ard place, ſeld him an borſe, and then and there war- 


ranted lim to be ſound wvind and limb, whereupon he paid ſo much money; and averred the horſe had 
but one eye. Upon non warrantizavit pleaded, the plaintifF had a verdict ; and it was objected in arreſt 
of judgment, firit, that a warranty extends only to ſecret infirmities, but the want of an eye was ap- 
parent; but reſolyed that i mujt be intended ſecret, ſince the jury found that the defendant did wwarrante 

1 Salk. 211, pl. 4. Trin. 5 Ann. B. K. Butterfield v. Burroughs. | 


15. If one ſells a Ye that is Blind, and warrants him to be = _ 
ſound, no action lies, becauſe I may ſee whether he be blind or nh 


not; but otherwiſe, where he has a diſeaſe in his eye which 1 cannot eye, and 
t/cern ridgm. 128. cites 13 H. 4. 1. Eo warrants 

diſcern, Bridgm. 12 13 H. 4. 1 that he hath 

2 eyes, it is a void warranty, becauſe it is apparent to the vendee. Br. Diſceit, pl. 29. cites 11 


E. 4. 6. 


(A. c) What ſhall be a good Warranty. 


[I. IF a man /e!ls certain ſheep to another, and warrants that Ow. 60. 

| they are ſound at the time of the ſale, and that they ſhall con- — A 
tinue ſound by the ſpace of one year after, this is a good warranty, Clench and 
upon which an action upon the caſe lies, though it be the act of Fenner, 
God if they continue found ; for this is not impoſhble. Trin. 
39 Eliz, B. R. between KING AND BRAYNE, per 2 juſtices. ] 

2. So if a man warrants ſuch a ip to return ſafe from ſuch a S. P. by 


place; for it is uſual between merchants to inſure them in ſuch _ . 
» 


manner, Trin. 39 Ehliz. B. R.] obiter. Ow, 
| 60. in the caſe aboycy 


[3. So if one warrants that ſuch a man will live a year; for this 


is the common uſage of the inſurers among merchants and others. 

Trin. 39 Eliz. B. R.] | | | 
[J. If A. promiſes B. for a ſum of money, for the paſture of 
certain ſheep in certain lands for a certain time, zo preſerve the 
ſheep in the ſaid land, for the time aforeſaid, found and free from 
Uug ret 
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ret; in this calc, if the ſheep were at the time of the premiſe alto- 
get! her unſound, infirm, rotten and corrupted, though they die after 
of this rottenneſs within the time aforeſaid, yet this is not any 
breach of the promite if he keeps them during the ſaid time; 
for the effect of the promite is only to keep them in the ſaid 
lands, and that the land * ſhould not infect them with the rot; for 
it they were before the promiſe uticriy rotten, it was not poſ- 
ſible for him to reſtore them to their ſoundneſs, nor did he pro- 
miſe ſo to do; but only upon a eum that if they were 
ſound then, they ſhoul d not be infected v. ith the rot 3 the 
time that they ſhould depaſture with him. Trin. 1651, MaTkE- 
VERS AND ALAND, adjudged upon a demurrer. * Paſch. 
165 1. Rot. 57.] 

5. If a man ſells ſeeds to me, and warrants to me that they 
are good, where they are not, or that the are ſeeds of ſuch a 
country, which is falfe, diſceit lies; for I ca mnot know them but 
by him. But if he warrants hat the feed; Fall grow, it is a falſe 
warranty; for it is as it pleaſe God. Br. Diſceit, pl. 29. cites 
11 . 4. 6. | 

6. So warranty that a horſe fall carry a man JO leagues a d, ay, it 
is void; for he cannot warrant a thing to come. lbid. | 

y And per Fairfax, if a man cli c/2ths of a murrey c:lcur, and 

 evarrants that they are blue, it is a void warranty; for it is apparent 
by the view. But per Brian, if the vendve be blind, in ſuch caſe diſ- 
_ ceit lies. Ibid, 


(B. c) Diſeeit, in Nature of an Action upon the 
Caſe, who may have it. The Maſter. 


Cro. E. 249. [1. IF. a bailiff errant takes J. S. in execution upon a cap. ad ſa- 


. tisfaciend” at the ſuit of J. D. and after J. S. eſcapes by a 


mitted, Arg. reſcue of himſelf, the ſheriff may have an action upon the caſe 
againſt him for this eſcape ; for he is thereby chargeable over for 
® Fol. 98. this to J. D. and this eſcape made to his bailiff “ was an eſcape 
Sica, to himfelf. Mich. 37 Eliz, B. R. between AT TERTON AND 
bave been HaRwARD, adjudged. ] 
adjudged in 
the caſe of Hill v. Holt. 


8. P. per [2. But if ſuch a priſoner, ws by a bail; 72 Fu franchiſe, eſcapes 


24 ay from the bailiff, the ſheriff ſhall not have an action upon the caſe 


26 Eliz. againſt him, becauſe he is not char geable over, but the bailiff only i is 
g. kl. chargeable.) : 
See (F. c) pl. 3. S. P. \ 


4 
* 


(K. b) pl. 3. [Z. If a bailiff errant takes J. S. in execution at the ſuit of J. D. 
5. C- but and after he geh by a reſcue of himſelf, the ſberi 75 if he will, may 
r his eſcape, be- 

cauſe 


not 8. P. 


(G. ej fl. aa. have an action upon the caſe againſt the bailiff io 
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cauſe when he takes upon him to be his bailiff, it is an aſump/et in 
law to keep the priſoners ſafely, and not to ſuffer them to eicape. 
Dubitatur Mich. 37 Eliz. B. R. between ATTERTON AND Han- 
WARD. |] 

ſa. If my ſervant be cozened of my money, I may have an 
action upon the caſe for this deceit againſt the cozener. Paſch. 
8 Jac. in the exchequer-chamber, PaUuL 'LTRacer's Cas, per 
curiam.] | | 
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S. C. but 
not exactiy 


8. P. 


Cro. J. 223. 
pl. 3. Tracy 
v. Veal, 

8. C im 7 
Jac. B. R. 


and it was 


for getting che maſter's money from his ſervant by a counterfeit letter, as from the maſter to his ſer- 
vant to pay it; and adjudged the action lay for the maſter; for the abuſe and lots was only to him; and 


the judgment aflirmed in ertor.— See Noy 105. Paſch. 1 Jac. Hawley v. Richmond. 


[5. If a ſurgeon, in conſideration of a ſum of money, promiſes 
io cure my ſervant of a hurt which he has in his leg, and after ab- 
| plies unwheleſyme medicines thereto, of purpoſe to make the wound 
worſe, by which I life the ſervice of my ſervant for a long time, 
the maſter may well have an action upon the caſe againſt the 
ſurgeon for the loſs of the ſervice of his ſervant. Hill. 12 Jac. 
B. R. between EvERarD AND Hopkixs, per curiam, ] | 


ings, adjornature 


582 J 
(N. b) pl. 5. 
S. C. but 
S. P. does 
not appear. 
Roll. Rep. 
124. pl. 6. 
S. C. but 
upon excep- 
tions taken 
to the plead- 


3 Bultft. 332. S. C. ſays the whole court inclined of opinion for the plaintiff, 


that the action was well brought; but the pleading not being good, no judgment was given, but was 


adjourned, and not moved again, but ended by agreement as was thought. 


Jenk. 


315. pl. 1. 


Tracy's caſe, S. C. but Rates it that C. the ſervant brought an action upon this matter, and that it was 


adjudged for him, and affirmed in error, although in the name of the ſervant, 


(C. c) [I what Caſes an Afton upon the Cafe lies 
for or againjt| the Servant. 
LI. JF a Balli itinerant, or ſpecial, arre/ls J. S. upon a cap. ad 
ſatisficiend. at the ſuit of J. D. and FJ. S. eſcapes by the reſcue 
of himſelf, and after F. D. recovers in an action upon the caſe for 
the eſcape againſt the ſheriff, who after in ſuch action recovers againſt 
the bailiff, upon an aſſumpfit to ſave him harmleſs from eſcapes, 
the bailiff may after have an action upon the caſe againſt J. S. that 
eſcaped, becauſe he is chargeable over. Dubitatur Mich. 37 Eliz. 
B. R. between ATTERTON AND HAaRwooD. ] 

[2. So in the caſe above, if the fherrff recovers againſt the bailiſt 
in an action upon the caſe for the eſcape, (as he may as it ſeems 
upon an aſſumpſit in law) the Saif may well after have an ac- 
tion upon the caſe again/? J. S. who eſcaped, becauſe he is charged 
over for it. Dubitatur Mich. 37 Eliz. B. R. between ATTERTON 
AND FARWOOD. ] | 


See (R. b) 
pl. 3. (B. c) 
pl. 2. in- 
fra, pl. 2. 
S. C. but 
not exactly 
S. F. 
Cro. E. 349. 
pl. 26. S. C. 
lays the ſhe. 
riff directed 
his warrant 
to the plain. 
tift, as his 
bailiff to 
ſerve it, and 
that the 
plaintiff aſ- 


tumed to 


ſave him harmleſs againſt all eſcapes 3 and it was moved in arreſt, that though the ſheriff may have ac- 
tion againſt the pritoner who eſcapes, yet the bailiff ſhall not, and that of that opinion was the court, 
for the bailiff [who it ſeems was ſpecial] was not chargeable to the ſheriff by law, but by his af- 
ſumpſit, and this being his voluntary act, ſhall be no cauſe to charge the defendant who eſcaped, but 
Mall only make himſelf chargeable ; but they agreed that if the baily had been chargeable by law, 
without ſuch promiſe, an action would lie againſt the defendant, who cauſed him to be charged. 


(F. c) pl. 1. 
» and 
ſeems to in- 


[3. If he bailiff of a franchiſe makes a falſe return to the ſheriff, 
and the ſheriff returns it to the court accordingly, an action ww 
7 | te 
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tend S. C. the caſ lier againſt the bailiff, and not againſ! the ſheriff; for no de- 


— j-- oy fault is in him. Trin. 39 Eliz. B. R. between PaLMerR axnD 


Palmer v. MaRsn, per curiam. ) 


Porter, ſeems + 
to be S. C. and S. P. held accordingly. 
S. P. does not ap PCA. 


Cro. E. 512. pl. 37. Palmer v. Potter & al. S. C. but 


1 (D. c) At what Time it lies. 


(p. b) pl. 6. LI. Sells ſheep to B. as his own goods, ſaying that they are his 
" - = * own goods, whereas they belong to D., B. may have an 

ee action againſt him for this diſceit before D. hath ſeiſed the ſheep, or 
—Cro. J. interrupted him, becauſe they are things tranſitory, and there- 
Aal 6. fore the action lies before interruption ; for if he thould ſtay till 
Leceter D. interrupted him, he may be dead before, or other diſadvantage 
S. C. ad- may happen. Paſch. 16 Jac. B. R. between LIsTER AND Fur- 


Judged (ab. Nack, adjudged. ] 


ſente Moun- 
tague) for the plaintiff. 
After the 2. If a man /ls a thing wish warranty, and the buyer is there- 


rn prodigy in deceived, he may have writ of diſceit, though he has not yet paid 
fold, and for the thing, Per Huſley and tot. cur. Br. Diiceit, pl. 24. cites 


before be ? H. 7. 21. 
bas paid for | 
it, becauſe the ſeller may have action of debt for the money when he will. Br. Garranties, pl, 59. 


Cites 8. C. 


Godb. 122. 3. On a ca. ſa, directed to the plaintiffs, Serif of Norwich, 
N they made a warrant to 3 ſerjeants to take B. in execution, which 
av S. C. they did, and let him eſcape, for which an action upon the cafe ava; 
adjudged for brought by them againſt the ſerjeants. It was moved in arreſt of 
* judgment, that they only ſay they are chargeable, but not charged 
or damnified, and perhaps no ſuit may ever be brought againſt them. 
But adjudged for the plaintiff; for F they flay till they are fued, the 
party that eſcaped may die or fly the country in the mean time. Cro, 
Eliz. 53. pl. 3. Hill. 29 Eliz. B. R. Sheriffs of Norwich v. 


Bradſhaw. 


(. c) Action upon the Caſe in Nature of Diſceit 
Fel-99- againſt Officers. In what Caſe it lies. Upon an 


Eſcape. 


® Mo. 852. [ 1. IF, a man be arreſted upon mean proceſs at the ſuit of J. S. and 
pl. 1162. he eſcapes, J. S. ſhall have a ſpecial action upon the cafe 
- « hey againſt the ſoerif for this eſcape. My Reports, 14 Jac. * Mar 
London © AGAINST PROBY AND LUMLY, t adjudged per admittance, 16 Edw, 
S. C- beld 4. 3. by all the juſtices.] | | 
per tot. cur. 

reſcous is no plea, but it will excuſe the contempt to the king. 


Roll. Rep. 388. pl. 9. May v. 
Probie 8. C. ad jornatur. I Ibid. 440. pl. 5 S. C. thc court inclined for the moſt Part, 


that the 
actien 
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action would lie, but after upon deliberation, it was adjudged that it would not; becauſe the ſheriff is 
not bound to take the poſſe comiratus to ſerve every metne proceſs, nor is it convenient ſo to do, but 
he may if he will; beſides the party may have action againſt the reſcuers; but upon writs of execu- 
tion a return of reſcous is no excuſe; nor where the party taken on meſne proceſs has been once in 
priſon, --——— 3 Bulſt. 198. S. C. adjudgea that the action did not lie. Cro. J. 419. pl. 10. 
S. C. adjudged for the defendant; and as to the caſe of Waldoe v. Lambert adjudged to the contrary, 
the court upon view of the precedent, conceived that the plea was ill by reaſon of the traverſe of the 
place, and ſo it might be adjudged for the plaintiff for that point. - Reſolved the plea is good, 
though he did not plead that he returned the reſcous. 3 Lev. 46. Trin. 33 Car. 2. C. B. Ld, Gorges 
Vo Gorc. : 9B 5 

» + Br. Eſcape, pl. 37. cites 16 E. 4. 2. 3. that it was ſaid by all the juſtices, that if a ſheriff 
ſerves a capias, and another reſcues him, and tie ſheriff returns the reſcue, the ſheriff is hereby diſ- 
charged ; and Cateiby agreed it, when it is on meine proceſs, becaule the plaintiff may proceed by alias 


& pluries, and fo to exigent; but e contra after condemnation. 


2. If a man brings an ain again? J. S. before the mayor, bai- 
Jie, and fleward gf a town, where the bailiffs are the jaylors of 
the town, and J. S. is committed to the bailiffs upon the mean pro- 
ceſs for want of bail, and they ſuffer him to go at large before judg- 
ment and execution, and after the plaintiff recovers againit him, 
the plaintiff may have a ſpecial action upon the caſe againſt the 


bailiffs for the eſcape ; for by this he is deprived of the ſpeedy 7 


means to have him in execution after judgment, the which he 
might have had if he had not been ſuffered to go at large. Hill. 
4 Jac. B. R. the bailifls of Newcaſtle. Per curiam. ] 


in his ſaid ſuit, and in peril of his ſaid debt, bad /ct J. S. go at large, witheut taking bail, 


* [584] 
Caſe for that 
he affirmd a 
plaint of 
delt in the 
Court of B. 
arairſt J.. 
and there- 
upon cauſed 
.F. to be 
arr:fted, and 
the def. n- 
dant conſfir = 
ing to delay 
the plaintiff 
Per 3 


juſtices, contra Periam, this action lies; for the not taking of bail is not the cauſe of the action, 


but the conſpiracy. 
ot Bolton. 


(F. ch Againſt whom it lies. Againſt Officers. 
Where againſt the Maſter, 


DI. JF the ſheriff returns mandavi ballivo libertatig, & c. qui mihi 

reſponſum dedit, &c. if the matter of the return be falſe, no 
action lies againſt the ſheriff, but only againſt the bailiſf; for the 
ſheriff ought to accept of the return of the bailiff, if it be ſuſficient 
in law, and not examine the truth of it. Trin. 30 Eliz. B. R. 
per curiam. J 


Le. 189. pl. 209. Mich, 31 & 32 Eliz, C. B. Cockthall v. the Mayor, &c. 


See (C. e) 
pl. 3. S. P. 
and ſeems to 


be S. Co 


[2. If upon a feri facias againſt an adminiſtrator, the ſheriff Mo.431.pl. 


makes a warrant to the bailiſf of a franchiſe to execute it, and after 
the bailiff is removed, and another bailiſf elected, and after the old 
bailiſf returns in his aH name to the ſheriff, that the adminiſtrator 
has not any goods praterquam, & c. the euhich rs falſe, and after the 
ſheriff makes a return accordingly to the court, yet no action upon 
the caſe lies; for this falſe return lies againſt the old bailiff, for 
the return ought to have been in the name of the new bailiff, 
and ſo the ſheriff has accepted of a return as of a * meer fliranger, 
which is void, and he ought to take conuſance of the right mi- 
niſters of the law, and therefore the d an, © is not puniſhable for 
his falſe return, but the ſheriff. Trin. 39 Eliz. B. R. between 

1 a | PALMER 


606. Palmer 
v. Porter 

S. C. ad. 
judged a- 
gainſt the 
plaintiff, but 
the court 
held that if 
the plaintiff 
had brought 
action againſt 
the old 
bailiff, and 
concluded ts 


bis negli- 
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gence in ant PALMER AND MaRsH, adjudyed that it does not lie againſt the 
etecuting 1 74 : 
the writ, the barlitf.) | 
action ſhould be mainta'nable. 
the de fendan:. 

See (R. b) pl. 2. 


Cro. E. 512. pl. 37. Palmer v. Potter S. C. adjudged for 


. C3. If a uri: of execr121537 comes to the ſheriff, and he makes his 
Goo. E. 26. mandate to the bail of a franchiſe, who takes him, and aſter 
pl. 8. Paſch. ſuffers S Ie eſcape, an action lies againſt the bailiſf of the 
" 3 de franchiſe, and not againſt the ſheriff, 5 Edw. 4. 1. b. 2. Brook, 
Mayor an + Eicape 40] | | 
Burgetic: of Windſor's caſe S. P. per cur, 


— — — . 


[ 585] [4. Note, that if executizn be directed to a ſheriff to arreſt any 
man, or lo make execution within a liberty, aud the therift directe his 
warrant to a _ of the liberty to make execution of the proceſs, 
Tho makes it, and after is a fugitive, and not able to anſwer for it, 
the lord of the franchiſe ſball anfwwer for it, and thall be liable to 
anſwer for his bailiff; by all the juſtices. 2 Brownl. 50. Hill. 

: 8 Jac. Anon. 
__ 5. Though by agreement between a bailiff of a franchiſe and 
if (A) pl. his deputy, the deputy ir reftrained 1 ſerdbe proceſs beyond ſuch a ſum, 
6. yet if he ſerves proceſs of a greater ſum without other awarrant, and 
aſter levies the money, the bailiff ſhall be chargeable. Litt. 33. 
Paſch. 2 Car. C. B. Anon. | 


% ww wes >. as 


Fol. ICO. 


— —— 8 ; ; : 
Br. Eſtoppel, [I. IF a man acknowledges a fine in my name, or confeſos a fudę- 
pl. 182. cites ment in an action in my name r my land, this ſhall bind me 
+ | ag perpetually z and in fuch cale I may have a writ of diſceit againſt | 
Br. Fines, him who acknowledges it. 19 Hen. 6. 44. Se if a man ac- 
Levies, cc. Knowledges a recognizance, flatute merchant, or flaple. 19 Hen. 
pl. 54. cites 6 1 a | 

Se. to 44.0 

both points. ; | 

— 58. p. and ſo if he vouches and confeſſes any other matter of record, I have no remedy but by 
action of diſceit. Br. Diſceit, pl. 17. cites 9 H. 6. 44. 

If a ftlatute be acinetulidged in my name by a ſtranger, I ſhall have an action of diſceit againſt him, 
but I ſhall nr avoid the fiatute, or recognizance ; but if it be acknowledged by one of the fame name, 
I ſhall avoid it by plea. Cary's Rep. 30. cites 23 June 1602. 44 Eliz. | 

Action on the caſe will lie againſt one for procuring one to confeſs a judgment by fraud te diprive the 
plaintiff of bit execution obtained on a prior judgment, whereas nothing was due to him to whom the 
judgment was confeſſed, and yet he took out execution, and ſeized all the goods. Adjudged and af- 
firmed in parliament, Carth. 3. Trin. 3 Jac. 2. B. R. Smith v. Tonſtall.—Comb. 51. S. C. 
but S. P. does not appear. 


— n_— (G. c) In what Caſes it bes. 5 


Br. Diſceit, [ 2. [But] if a man makes an eb/igation in my name, he [I] ſhall 
pl 37: not have a writ of diſceit againſt him, becauſe I may avoid the decd 


Br. Fines, by the plea of non eſt factum. 19 Hen. 6. 44.] 
Levies, &c. 
pl. $4o cites S. C. 


mn. A A £A mis l e „ wa 


[3. If 
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church againſt A. and the parſon having malice to B. puts out the 


curiam. J 


585 


(D. a) pl. 
15. to the 
like purpole, 
Cro.E. 
838. pl. 13. 
Kenton v. 
Wallinger, 
S. C. adjudg- 
ed for the 
plaintiſt. 

8 . 


Arg. Skin. 124. in pl. 2. 


- . . * - . 9 ? 

C5. If a man caſts a pratectian for himſelf quiz moratur, by which 

the parol is put without day, evbercas by abi all the time within the 

rea/m about his own butinels, and not at the place, a writ of diſceit 

hies againſt him. 20 Hen. 6. 10. 33 Edw. 1. Liber Parliamento- 
rum 103. b.) 


tionable; per Fenner and Clinch J. only in court. 
in pl. 22. 


PI 
At =, 
— 


Cro E. 629. Mich. 40 & 4: 
S. P. per cur. Cro. E. 794. Mich. 42 & 43 Elize C. B. in pl. 38. ———F. N. B. 
57. (B) S. P. — 8. P. and tame book cited by Doderidge J. Palm. 183. Mich. 18 Jac. 


Br. Diſ- 
ceit, pl. 1. 
cites S. C. 
—Caſting a 
pretection 
without 
cauſe, is ac- 


Eliz. B. R. 


115861 


6. So if a man caſts a protection 91772 profeFrrus, and never goes, 
an action lies. 20 Hen. 6. 10. 18 Edw. 3. 12. b. Trin. 7 Hen. 5. 
B. R. Rot. 70. adjudged.] 7 

7. But if, in going towards the parts beyond ſea, he is 
fſeiſed avith a maludy, fo that he cannot go nor ride, and before 
this the protection is allowed, no action Jies againft him. 18 Edw. 
3.13. . | 

8. [Bu] if a man caſts a protection quia miratur? in York, if 
he abides in York a aveeh in every menth, and for the reit of the time 
abides in another place in the ſame county about his own buſi- 
nels, it ſeems that diſceit lies againſt him. Quære 29 Edw. 3. 
17. De1 


9. If A. entices B. to play with him at dice, at a play called 
patlage, whereupon B. plays with him; and when it comes to 
the turn of B. to play, A. delivers in true dice with which he 
thould play; and when it comes to the turn of A. himſelf to 
play, he puts in and plays auith falſe dice, ſeilicet, ſuch dice as he 
| knows will run 5 or 6 upon every die, whereby E. loſes rol. an 
action upon the caſe lies for this diſceir by B. againſt A. Hill. 
8 Car. B. R. between NOoRTWELL AND Oak adjudged, though 
it was moved in arreſt that the declaration was repugnant, be- 
cauſe it was laid that he played with falſe dice, ſeilicet, that h 
quaſdam alcas falſas & falſo titulatas quas numeros de ſex & 
quinq; ſuper quamlibet aleam quolibet jactu attingere ſctviliet 
falſo & fraudulenter projecit & luſus fuit. Yet the court gare 

judgment 


Tartum, pl. 2. cites S. C. & S. 


S. C. cited 
Arg. Cro. E. 


in pl. 
— 


— 


. 
1. 
To 


4 


Pr. Diſceit, 
pl. 1. cites 
20 H. 6. 
10. where 
S. Po is- 
admitted. 
Br. Decies 
P. admitted. 


Cro. E. go. 
pl. 15. Hill. 
30 Elis. 
B. R. like 
point ad- 
judged fer 
the plaintii. 
—F. N. B. 
95. (PD) 

S. P. And 
though the 
defendant 
does not en- 
tice the 
plaintiff to 
play, yet if 
the deten- 
dant plays 


* 


7 | op 
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with falſe judgment for the plaintiff, I being of counſel for the plaintif, 
dice, &c. Mich. 8 C R | 
by which he Nich. ar. Rot.] 
gets the plaintiff 's money, it ſeems the action is maintainable, becauſe the enticement is not the cauſe 
of the action, but the caſting of the raiſe dice, by which he gains the money, &c. - So in cate 


for cheating at cards, the plaintiff had judgment. Mo. 776. pl. 1075. Mich. 3 Jac. Baxter v. 
Woodward. i 


8 (10. If a man fates my cattle with force and arms, and chaſer 
e * them into the cleſe and emblements of J. S. per quod I am ſubjeft to 
= 7he aden of F. S. I may have an action upon the caſe for this 
* Fol. 101. againſt him, and ſuch “ a declaration is good in an action upon 
- the caſe, for the per quod is the ground of the action. Mich. 
1 9 Car. B. R. between TI FIN AN p WINKEFIELD adjudged, this 
baron Al- being moved in arreſt of judgment. Intratur Trin. 9 Car. Rot. 


tham. Arg. 45 1.] | | 

Lane 67. 4 2 5 

Trin. 7 Jac. And ſo it is if a man takes my goods, and lays them upon the land of A. either treſpaſs 
or caſe lies 2g2init the taker; per Tanticid Ch. B. Ibid. 68. 


All. 3. [II. If I deliver my ſheep to F. S. who is a common ſhepherd 
1 for the inhabitants of a village, and afterwards they flray and re— 
ar. N. 22 
Newman v. furm again, and then 1 ell them, and after J. S. malicioufly in- 
Zachary, tending not only to deceive me of the ſaid ſheep falſely and frau- 
S. C. \ dulently, but alſo to induce a ſcandal upon me as to the ſaid ſheep, 
and to damnify me, affirms that theſe ſheep are not my ſheep, but 
ſtrays, and pracures the bailiff of the manor to ſeiſe and carry away 
the ſaid ſheep as ſtrays, (they not being proclaimed and marked as 
[ 587] ftrays, according to law) per quod I am not only falſely and frau- 

dulently deceived and defrauded of the ſaid ſheep, and the profit 
that might have been taken thereby, but I am alſo brought into 
great infamy and trouble, I may have an action upon the caſe 
_ againſt J. S. upon this matter; for he did it contrary 10 the truſt 
repoſed in him, and this puts me to trouble and expence, and was 
done by him falſely and maliciouſly. Mich. 22 Car. B. R. be- 
tween NEWBON AND NEWBON adjudged, it being moved in arreſt 
of judgment that the action does not lie. Intratur Trin. 22 Car. 
Rot. 207. | 
præcipe LI 2. If a man recovers againſt my tenant in a præcipe in capite, 
ed dat to the intent 7 ct me of my court and ſeigniory, a writ of diſceit 
at common . . . | 
law ef land, lies againſt him. 17 Edw. 3. 31. b. 36. b. J 


which is 
ancient demeſne of the hing, and the tenant ſuffers it to be recovered, and will not lead ancient demeſne, 
' the king thall have action of ditceit. Br, Diſceit, pl. 37. cites 11 H. 4. 36, 


[13. And in this writ I ſhall recover according to my damage, ſci- 
licet, for the deceit, becauſe this is a prejudice to me, for now 
he holds by eſtoppel of the king, and I ſhall not have the ward 

of his heir againſt the king, unleſs by petition ; but I ſhall t 
recover damages t the value of the ſeigniory, becauſe this is not 
loſt, —_ there be a tenure by eſtoppel of the king. 17 Edw. 

81. b. 37.1 1 — 
See (P) pl. , = if my fes:ffee, upon condition to re-infooff me, acknowledges 
* a ſtatute, and after re-infegſ me, and after the conuſce ſues ex- 
| ECULION 


Aﬀtions [| Caſe. 


Diſceit.] 


ecution againſt me, I may have a writ of diſceit againſt the feoffee, 
for he [I] infeoffed him to be re- infeoffed diſcharged. 28 Edw. 


3- 91-] 


other, I ſhall have an action upon the caſe for the deceit. 
7. 14. 


3 H. 


leaſe for certa'n years to the plaintiff, and the defendant [abzured F. S. to make a leaſe to himſelf in diſ- 
ceit of ibe plaintiff, the action well lies by the opinion of the court; and the ſame law in other caſes 


upon an aſlumpſit and non- feaſance. Br. Action ſur le Cale, pl. 88. cites S. C. 


16. If a man having a term for years, ers to ſell it to an- 
other, and ſays that a ſtranger would give him 20. for this term, 
by the means of which ſpeech the other buys it, where in truth 
he was never offered 201. for the term, though he be deceived in 
the value, yet no action upon the caſe lies. Mich. 40 & 41 Eliz. 
B. R. adjudged.) 

17. Diſceit, for ſelling to the plaintiff certain goods as his goods, 
whereas in truth they were the goods of a ſtranger. But becauſe 
it was net alleged that the defendant ſciens them to be the goods of a 
ſtranger, fold them, Periam and Windham held, that the action 
did not lie, but Anderſon e contra. And afterwards adjudged 
againſt the plaintiff. Cro. E. 44. pl. 5. Mich. 27 & 28 Eliz. 
C. B. Dale's caſe. | 

18. Libel, &c. for tithes. The defendant ſuggeſted a cuſtom, 
that the parſon ſhould have for his tithes the tenth land ſowed with 
any manner ef grain, to be reckoned at the firſt land next the church, 
Kc. The parſon fſhewed, that the defendant by fraud fowed every 
tenth land very ill, and did not dung and manure it as he did the other 


9 parts, which uſually yielded 8 cocks each, but the 10th yielded only 3. 


Wray held this cuſtoin againſt common reaſon, and therefore void; 
but if it were good, the parſon might have an action on the caſe 
for the fraud. Le. 99. pl. 127. Paſch. 30 Eliz. B. R. Stebbs v. 
Goodlack. | | 
19. Caſe, for that he had . delivered to him to pay J. S. and 
that the defendant falſo & fraudulenter affirmed to him that he was 
J. S. and thereupon he delivered the 1001. to him, when in truth 
he was not the ſaid J. 8. Adjudged that the action would he 
upon this deceit. Mo. 538. pl. 705. Paſch. 39 Eliz. B. R. 
Thompſon v. Gardner. | 
20. Fraud without damage, or damage without fraud, gives no 

cauſe of action; but where theſe 2 do concur and meet together, 
an action lies. Per Croke J. 3 Bulſt. 95. Mich. 13 Jac. in caſe 
of Baily v. Merrill. | 

21. A. ſold houſes to B. and affirmed the annual rent to be 201. 
evhere it was but 14/, Action lies for B. for this deceit; but 
otherwiſe if he had affirmed hat they were aworth 207. @ year. Sid. 
146. pl. 3. Trin. 15 Car. 2. B. R. Leakins v. Cliſſell. 
22. Caſe, &c, for that the defendant had agreed with the plain- 

riff to carry the defendant's timber from, &. to the defendant's houſe, 
| | 13 an 


\ (15. If it be agreed between you and me, that you fhall make an So if the 
eſtate to me in certain lands, if you make a {earn thereof 79 an- defendant 


for rol. t2 


587 


undertakes 


labcur J. S. 


to make a 


S. P. ex- 

actly per cur. 
Sid. 146. pl. 
3. Trin. 15 
Car. 2. B. R. 


Mo. 913. pl. 
1290. S. C. 
and S. P. 
per cur. 
accordingly. 


[588 ] 


Lev. 102. 
Ekins v. 
Trecham, 
8. Co 


2 Lev. 196. 
Virtue v. 


Bitd, S. C. 
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5 — plain- and there deliver it at fuch a place as the defandant fhould appoint; 

tice rh, and that ſuch a day, &c. he did carry it, &c. and was ready to 
day he deliver it, but the defendant delayed to appoint a place for the ſpace of 
brag _ fix hours, fo that hrs horſes being hot, Sc. and flanding in the open air, 
ber, and died ſoon after. It was moved in arreſt of judgment, that it was 
then deſired his folly to let his horſes ſtand there, and the action not maintain- 
the defen- able; and per tot. cur. judgment was ſtayed. Vent. 310. Paſch, 


„ 
3 -» 4 29 Car. 2. B. R. Vertue v. Bird. 


where he ſhould lay it. Judgment was ſtayed, becauſe the action lay not; for he might have taken 
his horſes out and walked them about, or put them into a ſtable; and fince on his coming there tlie 
defendant appointed no place, he might have unloaded the timber in any convenient place, and gone 
home, and ſo the Injury received was by his own fault. ———— 3 Keb. 766. pl. 2. 5. C. and judg- 
ment ſntayed. | 


23. Action ſur le caſe was brought, wherein the plaintiff d. 
clared that whereas he xvas a virgin of good name and fame, and 
ſought to for marriage by J. S. that the defendant, pretending hin- 
felf to be a fingle perſon, made love to her, and married her, hen 
in truth he was married to another woman, &c. whereby ſhe became 
of leſs credit, and loſt, &c. After a verdict for the plaintiff, it 
was moved, that an action did not lie in this caſe ; but the court 
was of a contrary opinion, wherefore judgment, niſi. Skin. 119. 
pl. 14. Trin. 35 Car. 2. B. R. Anon. 

24. Action lies again}? one poſſeſſed of goods ſelling them as his 

o, though they were not, and that without any exprefs war- 
ranty. Show. 68. Mich. 1 W. & M. Crols v. Gardiner. 
25. A. fells god to B. to which he has no title, if A. b15205 he 
has uo goed title to them, action lies againſt him for the deceit, if 
the cavner recovers them againſt B. but /ecrs if A. does not know 
but his title to them is good. 12 Mod. 245. Mich. 10 W. 3. 
Turner v. Brent. | | 


[ 589 ] (H. c.) Where it Fes upon legal Proceeding in 
Courts, |Vexation.| 


Br. Diſceit, P. I F a man ſues an action of debt againſt me in the name of . 


8 S. without the will of J. S. I ſhall have a good action 


Br. Action upon the caſe againſt him for this vexation. 7 H. 6. 43. Ad- 
furle Caſe, mitted by ifſuc, and ſo it is held, Fitzherbert, Action ſuc 


49. cites 

e, le Caſe 3. 

&c. for ſu- 

ing the plaintiff in the name of H. without bis privity, and thereupon impriſoned I im, Ly reaſon where: f 
all bis creditors came upon bim, ſo that be loft bis credit. After verdict for the plaintiff, it was inſiſted 
that the action did not lie, becauſe in truth there was a juſt debt owing to H. But adjudged that if 
H. himſelf had commenced the action, though it had brought all the creditors upon him, and he there- 
by had been undone, yet becauſe it was a lawful act, no action would lie; but where one ſues in an- 
other's name, and without his privity, that is maintenance, which is a tortious act, and therefore an 


action will lie. March 47, pl. 76. Trin. 15 Car. Thurſton v. Ummons. 


Cro. E. 8365. [ 2. If A. ſued B. for tithes in the eccleſiaſtical court, where B. 


— wy pleaded payment, and had twa witneſſes to prove it, and therefore A. 
2 diſcontinued 


ly, SL... 
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diſcontinued his ſuit, and after one of the witneſſes died, whereupon —Amw—_— 


A. knowing * this, and that one witneſs would not ſerve in the * Fol. 202. 


eccleſiaſtical court, commences again his ſuit againſt B. there for 3 
the ſame tithes, ſuppoſing that B. cannot prove payment there, beld that 
yet no action lies by B. againſt A. for this vexation; for then 2 — 
every man that brings two actions for the ſame thing ſhould be — 
puniſhed for the vexation. Trin. 43 Eliz. B. R. between BRA Y agreed 


N 1 . - againſt the 
AND PARTRIGE, adjudged. ) | plaintif; 
but adjornatur.— Noy 23. S. C. but S. P. does not appear. ———Noy 37. 8. C. & S. P. and per 


cur. the action does not lie. 


3. If B. comes to anſwer a writ which R. hath depending Br. Action 
ſur le Caſe, 


againſt him in bank, and A. cauſes him to be arreſted in London, and 


he ſues a corpus cum cauſa, by which he was removed and diſcharged, 
and the day after he goes into London for his evidences, and A. 
knowing the ſaid writ to be depending againſt him at the ſuit of 
R. arreits him de novo, he may have an action upon the caſe 


pl. 50. Cites 
8. . 8 
Fitz. Action 

ſur le Caſe, 
pl. 4. cites 
8. C. 


againit him for this vexation. 7 Hen. 6. 45. admitted.) * ma rem 
: rg. OW. 
254. If a clerk informs the juſtices that action is pending here againſt J. S. who is arreſted in 


London, and the juitices credit it, and grant writ of privilege, action upon the caſe does not le, 


though it was a falſe information; for the juſtices may know it by the record, and ſo the default in the 


juſtices; contra here of the fervant; per Fairfax. Br. Action ſur le Caſe, pl. 100. cites 21 E. 4. 
22,—— Ard after the d. fendant ſaid that it does not appear in the bill that the defendant wvas officer of 
the bank at the time of the <urit obtained. And it was held that the defendant ſpall net allege diſconti- 


nuance of the plaint in Lindon befire the Super jedeas comes; for he is a ftranger to the record. Ibid, 


[A. If A. recovers debt or damages again/? B. and after B. pays 
the ſum recovered 19 A. before any execution ſued out, and thereupon 
A. releaſes to B. all actions, executions, &c. and after within the 
year ſues out a capias againſt B. and takes him in executisn, B. ſhall 


not have any action upon the caſe againſt A. for this vexation in 


ſuing out of execution after a releaſe; but he is put to his 
audita querela, which is the remedy which the law has provided 
for it. Mich. 16 Jac. B. R. between BRAISH AND GILDERSLY, 
adjudged per curiam.] | 
[s. 8e in this caſe, if after the ſaid releaſe, and after the year, 
he ſues execution by a capias, and takes him in execution, 
which is + erroneous, being after the year, yet no action upon 
the caſe lies for this vexation; but he is put to his 2vrit of error 
to help himſelf. Mich. 16 Jac. B. R. between BEMISHE AND 
H1LDERSLEY, adjudged. ] 

6. If A. ſues an action againſt B. in which F. S. and J. D. 
are mainpernors for B. and after A. recovers againſt B. and ſues a 
cap. ad ſatisfaciendum again/? him, which was returned mihil ; and 
after A. knowing that W. was not a mainpernor for the ſaid B. 
but that J. S. and J. D. were mainpernors, he in diſceit of the 
court procured tavo ſcire facias's to be awarded againſs M. as main- 
pernor of B. whereupon 2 nibils are returned, and thereupon a 
cap. ad ſatisfaciend', by which the ſaid V. is taken in execution, 


he ſhall have an action upon the caſe againſt A. though it was 


the act of the court to grant ſuch judicial proceſs; for they were 
procured in diſceit of the court, and to the damage of the party, 
Vol. I. AY | and 


Cro. J. 50g. 
pl. 17. Ben- 
nus v. 
Guildley, 

S, G & S. P. 
adjudged 
accordingly. 


115901 
Cro. J. 505. 
pl. 17. Ben- 
nus v. 
Gulldley, 
S. E. but 
S. P. does 


not appear. 


Cro. E. 628. 
pl. 22. S. C. 
adjudged for 
the plaintiff 
by 2 judges, 
(abſentibus 
aliis.) 


; | o 
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and fo the action lies for the tortious vexation. Mich. 40 & 4 
Eliz. B. R. between Baron AND SLEICGH.]) | 
Cro.E. -14. [/. If A. brings an action againſt B. in London, where C. 
pl. 37: Skel- and D. become mainpernors for B. and after C. in the name , B. 


— 8 1 _ Falſe & deceptive procures an habeas corpus out of the exchequer to 
but the jury remove the ſuit thither, and after Lire, IE. and H. whom he kneaw 


found thede- fo be inſufficient to become mainpernors for the ſaid B. and then a 


— * N procedendo is granted, and after A. recovers there againſt B. and 
the procure- B. goes beyond ſea, ſo that he cannot have execution againſt him, 


ment of the and by reaſon of the ſaid fraud of C. the firſt mainpernors are 
habeas cor- R . c 

pus, ans diſcharged, ſo that A. cannot have execution againſt them; A. 
therefore may have an action upon the caſe againſt C. for this diſceit, 
this point Hill. 41 Eliz. B. R. between SKALEHORNE AND HARRISOR. ] 

was not ad- | 

adjudged. 


Oro. E. 214. [S. Ss in the ſaid caſe, Hugh C. did not procure the habeas 
pl. 37+ Skel- corpus belt another, but C, fass & deceptive informed the clerks of 


horn v. Har- 4 3 : 
riſon, S. C. the court in the exchequer zhat the /ernd bail was ſufficient, where 


and Gawdy it was not, and ſo the firſt bail was diſcharged, and the plaintiff 


and Popram defrauded of his debt, an action upon the cafe lies. Paſch. 


action well 41 Eliz. B. R. between HaRRISCON AND SCALLERD, adjudged.] 
lay for this | | 

falſity; and afterwards it was adjudged for the plaintiff. Cro. J. (og. Mich. 18 Jac. B. R. 
in pl. 26. S. C. cited by Doderidge I. and he ſaid he knew it, and that the better opinion was that 
It was not maintainabie, but that by this means the ation was compounded, and no judgment given. 
— Palm. 143. Doderidge J. faid he was of counſel with the det adant in that calc, and that the 
opinion of the court was once with him; but afterwards Fenner and others doubted. Palm. 276. 
S. C. cited, and that it was affirmed by counſe! at the bar, that the opinion was that the action lay; 
but Doderidge J. ſaid he argued the caſe, and that it was not atjuyged, but the plaintiff had good 
compoſition. 2 Roll. Rep. 195. Doderidge |. cites Shalrowe's caſe, S. C. and ſays that upon 
the removal of the cauſe, one who was offered to be bail took his oath that he was rated at ſo much, 
and fo being accepted as Hail, the party brought action again? him, and reſ-lved that it would not lie. 
— bid. 97, 198. Doderidge J. cites Skairon and Harriion's caſe, that the information of the ſuf- 
ficiency of the bail being by the attorney the action was brought againſt him; that the court at firſt 
were of opinion for the detendant, and after differed; and becauſe Doderidge thought his client ought 
to pay the money upon the principal action, he perſuaded him to compound, which he did, ſo that the 
caſe never received a full reſolution. 


1 — 9. If A. hath a judgment and execution by Feri factas for a 
Fol. 103. debt againſt * B. and the ſheriff upon the ſaid writ of fieri facias 


Hob. 205, 74711775 to the court, that he had taken goods to the value, but that 
pl-259.S.C. they remained in his hands for default of buyers, whereupon he 


adjornatur- ſciens all this, fraudulently and to the intent to charge B. again, 


—tiob.260. , . m0 
2 52-S.C. ſues out anther fieri facias to the ſame ſheriff; whereupon the 


Feed for ſheriff takes other goods of B. and therewith ſatisfies A. his debt, 
the plaintiff. B. may have an action upon the caſe, becauſe this is a vexation 


But Hobart 3 . 
Ch. I. in and damage done + by diſceit againſt his own knowledge, on 
&-livering purpoſe to vex B. though he executes his malice in an illegal 
the opinion proceeding. Trin. 17 Jac. B. between WATERER AND FREE- 


of the court # } 
held, that if MAN adjudged per curiam. Hobart's Reports 278. the ſame 


the defend- caſc.] 
ant had not | | | | 
known of the cattle firſt taken, he had not been liable nor ſubject to this action. Noy 23. 8. C. 


but no judgment. 


t[591 ] 
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B. R. that where the Plaintiff alſirmed a plaint of delt againſi B. in 
Lendon, the ſaid &. purchaſed ſurperſedeas of privilege jor B. ſup- 
pojing that he was his ſervant in the ſaid court, where he was nat his 
tervant, by zb, the plaint was diſcontinued, to the damage, &c. 
and the defendant pleaded to ifttue, & and fo it was admitted 
clearly that the action well lies, Br. action ſur le Caſe, pl. 100. 
cites 21 E. 4. 22. 


591 


to. Action upon the caſe was brought apainf# S. officer of It was al- 


leged in ar- 
reſt of judg- 
ment, that 
the action 
does not lie, 
for the ſu- 


perſ-deas 


Was the 
king's Write 
Et non allo- 


catur; for it was granted by falſe infirmaticn of the party; and the juſtices cannot know the ſervants: 


of the officers but by information. Ibid, 


If. Becauſe the defendant procured J. S. to bring formedon 
againſ? the plaintiff by colluſion, by which he was travelled by the 
ſuit, and in bringing a writ of warranty of charters in defence 


of it, 4% the damage of gol. and becawe the defendant could not 
deny the colluſion, the plaintiff recovered 201. damages; quod nota 
for vexation and collision only. Br. Action fur le Caſe, pl. 17. 


cites 43 E. 3. 20. 
12. In aſſiſe, if a franger of his eu head puts in pledges, per 


Cockin he thall be punithed for the diſceit. Pr. Pledges, pl. 23. 


cites 8 H. 4. 7. 

13. In zreſþaſs they were at iſſue, and when the ingugſt was 
ready to paſs, the defendant caſl ſuperſedeas of the chancery, becauſe 
he vas ſervant of F. S. one of the clerks of the chancery. And it 
was allowed, notwithfitanding it was when the inqueſt was to 
be taken, and after plea pleaded. And it was faid, that F he 
be net ſervant, the party may have there ation upon the deceit, 
which is action upon the cate, as it ſeems. Br. Privilege, pl. 54. 
cites 11 H. 6. 8, 

14. Debt againſt tæus as executors, where the ce ig nat executor 
nor ever adminiftred, &c. and he after confeſſed, &c. and the other 
made default, the plaintiff recovered, the other has no remedy but 
action of diſceit, and this it ſeems upon the caſe, for he ſhall 


not have treſpaſs, for he is party to the judgment ; per Littleton, 


Quod non negatur. Br. Action ſur le Cale, pl. 66. cites 9 E. 
4. 13. | 


Br. Diſceit, 
pl. 9. cites 
S. C.— 
S. C. cited 
by Hobart 
Ch. ]. Hob. 
267. in pl. 


352. 


The execu- 
tor thall have 
diſceit. Br. 
Executors, 
pl. 9. cites 
S. C. and 
F. N. B. 
98. Er. 
Executors, 
pl. 89. cites 


8. C. and the fame reafon why he cannot have treſpaſs, He ſhall recover as much in damages. 
F. N. B. 98. (H) and in the new notes there (d) cites 5. C. and 21 E. 4. 24. 48 E. 3. 25. 11 f. 


4. 84. 20 E. 4. 9. 51. 


15. An attorney appeared for a man vitheut autherity, and he 
imparle where the defendant is miſnamed, by which he laſes the ad- 
vantage of this plea, or other advantage, the party has no remedy 
but action upon the caſe againſt the attorney, notwithſtanding 
that no warrant of attorney be entered; for they will compel him 
to ſhew forth warrant; quod nota. Br. Action fur le Cale, 


pl. 65. cites 15 H. 7. 14. 


16. 8 Elia. 3. cap. 2. f. 4. F any man ſhall maliciouſly (fer 
vexation and trouble cauſe or procure any perſen to be arreſted or at- 
tached, to anſwer in the courts of, Ec. or in any of the ſaid courts, 

| X 2 _— at 


In action on 
this ſtatute 

the plaintiff 
declared that 
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the deſen- at fe ſuit of any perſon, wwhereas there is none ſuch, or withort the 
dant cauſed . 4 . a. 

him to be cbnſent or agreement of the party at ⁊uheſe ſuit ſuch arreft or attach- 
arreſted at ment is procured, the party ſo caufino or procuring the ſame, and 
the ſui: of theresf cauvicẽt by indiatment, preſentment, the * teſtimony of bus or 
1 more witneſſes, or other due prog, ball ſuffer fix months impriſon- 
B. C. and ment withort bail, and ſhall nt be enlarged unti! he hath ſatisfied the 
E 1 grieved his treble damages; and bejid's, ſhall forfeit unto the 
it; and that party in whoſe name the action is brought (if he be known ) 10l. 
this was for 70 be recovered, as alſo the ſaid treble damages, by action of debt, 
Vexation, 


none oft em 
having cauie 


bill, or plaint in any court againft the party jo offending, his exe- 
ciudors or adminiſirators, in which ud efſuign, Bc. ſhall be allowed. 


of action. | 

Wray and Gawdy held this out of the ſtatute, but the other juſtices e contra; for one of the parties 
has colour, and may give ſuthcient authority to arreſt him; and it cannot be ſa'd to be maliciouſly 
done. But the ſtatute being miſrecited, it was for that cauſe principally adjudged, quod quetens nil 
capiat, &c. Cro. E. 236. pl. 1. Trin. 33 Eliz. B. R. Vander Plunkcn v. Criffth. 

In debt upon this ſtatute the proof ſbull be ia the ſame actian, and not in any other court. Cro. J. 
188. pl. 12. Mich. 5 Jac. B. R. Alired v. Matthew. 

An action on this ſtatute was brought in C. B. but this was held per tot. cur. not to be within the 
ſtatute; and therefore judgment was given for the defendant. Lutw. 166. 169. Paſch. 3 Jac. 2. 
Read v. Jones. | 

Caſe en be flatute 8 EH. cap. 2. for proſecuting a fit againſt the neo plaintiff in the name of the 
d:ferdant and J. S. without the knowledge of J. S. and in whbic' the ni defendant was nonſuiteds 
The jury found the proſecution malicious. It was argued whether the action lay, but adjornatur. 
2 Sid. 162. Hill. 16:0. B. R. Chamberlain v Preſcot. —S. C. cited Raym. 155. by Twiſ- 
den I. [who was countel for the plaintiff in the ſaid cauſe] as reſolved that the action lies for ſuch 
| Indictment; but that the judgment was afterwards reverſed in the exchequer chamber, but ſaid it 
ſcemed a hart cafe if the action ſhauld not lie. S. C. cited by Holt Ch. J. in delivering the 
opinion of the court, Paſch, 10 W. 3. 5 Mcd. 403. And ſays it is true that the judgment was 
zeverſed, but that it was net becauſe the action would not lie, but becauſe he was not indicted of any 
offence within tie ſtatute, as appeared upon the fact, <5 tet forth in the indictment. So that if he 
had been convicted he could have incurred no damage; for the court would have arreſted judgment, 
— 8. c. cited by Holt Ch. J. as from a MS. report of Bridgman Ch. J. which ſays, the reaſon 
of the reverſal was becauſe the indictment was for no offence at all; for, in fact, Preſcott arreſted 
_ Chamberlaine in his own name and the name of J. S. for a debt due to them jointly, which was law- 
Jl without the conſent of J. S. and if |. S. did not appear, if it were in a perſonal action, he might 
be nonſuit, or if in a real action he might be ſummoned and ſevered ; and therefore it was held to be 
no offence. Ld. Raym. Rip. 380. Mich. 10 W. 3.———5. C. cited thus, viz A. was in 
debted to B. and C. and B. without the knowledge of C. takes ont proceſs in both their names againſt 
A. who afterwards profecuted B. upon the ſtatute for ſo doing, but B. was acguitic4; and then he 
brought an action on the caſe againſt B. for this malicious peoſecution. But adjudged that it would 
not lie, b-cauſe he migut have demurred to the action on the ſtatute; for the cale was not within the 
ſtatute, and ſo it oa: bit won fault that he was put to charges by the trial. Carth. 417. in caſe of 
Savil v. Robertis.———S. C. cited by Parker Ch. J. in delivering the opinicn of the court. 
10 Mod. 2:7. Hill. 12 Ann. takes notice that the Ld. Ch. J. Holt, in his excellent argument upon 
the caſe of Savil v. Roberts, where he gives the reſulation of the court, ſcems unwilling to deny this 


cafe to be law, though he might. 


S. P. by 
Noy. Arg. 


Codb. 406. 


in pl. 486. 


2 And. 47. 
pl. 34. S. C. 
adjudged ac - 
cording ly. 
+ O. 
158. 8. C. 
adjudped ac- 
cording'y. 
— Cro. J. 
601. pl. 26, 
5. C. cited, 


17. If A. ir indicted of felony, and F. S. gives evidence againſt 
im, whereas A. did us felony, nor was any felony committed, 
action on the caſe will lie againſt J. S. 2 Roll. Rep. 199. cited 
by Noy as adjudged 30 & 31 Eliz. B. R. German v. Maſon, 

19. Caſe, for that the defendant being produced a witneſs on 
the part of J. D. /v2re flilſily that the thing in diſpute {+ a jexve!] 


vas nat warth ab:ve 1801. whereas in truth it vas aworth 5o0!. 


by reaſon whereof the jury gave but 2001. damages, and found 
againſt the defendant, It was moved in arreſt of judgment, that 
the action did not lie; for the law intends the oath of every 
man to be true, and there was not any puniſhment for any falſe 


oath of any witneſs by the common law; and if this action 
| | | N ſhould 
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ſhould be allowed, he might be puniſhed twice, viz, by the ſta- _ _ 
tute, and by action, and no precedent to be found for it; and 2 
therefore not maintainable. And 3 juſtices were of the ſame Doderidge 


opinion, and that it this might be ſuffered every witneſs might _ Cham- 
be drawn in queſtion. Wherefore judgment was given for the 87 C. co 


defendant, againſt the opinion of Anderſon, Cro. E. 5 20. by Mounta- 
pl. 48. Mich. 38 & 39 Eliz. C. B. Damport v. Symſon. = 3 

| Fa 2 Roll. Rep. 
198. and Ibid. Arg. 19 5. S. C. cited Palm. 144. Arg. But Noy ſaid that the reaſon of that judgment 
was becaule a jewel is of no certain value, but only as * perfons eſtgem it; ſo that it was not a talſe oath 
when he valued it at 180 l. that being according to his eſtimations Mountague Ch, J. accorded ta 
this reaſon, | ' 


19. Cafe, for that B. brought debt pon a bill of gol. It ap- 
eared to the court that all avas ſatisfied but 285. and thereupon 
erdered, that if the plaintiff would not accept of the 28s. with da- 
mages, then the now plaiutiſf ſhould imparl till Ot. Mich. and the 
defendant knowing this, procured a ml dicit to be entered. The de— 
fendant demurred, for that he did nit few a tender of the 28s. 
without which he was not to have the benefit of the order; 
beſides, that this action lies not in reſpect of the matter, e 
entering the nil dicit being the aft of the court. But all the court 
held e contra. But the not alleging any tender is ill; for with 


out that there is no breach of the order in the now defendant, 


and then his procuring the nihil dicit was lawful. Cro. E. 793. 
pl. 38. Mich. 42 & 43 Eliz. C. B. Perren v. Budd. 

20. Upon a jury returned, a franger, who was not one of 
the jury, carfed himſelf to be favorn in the name of one who was of 
the jury. All the court agreed that he might be indicted for 
that miſdemeanor. And by Reeve and Foſter juſtices, the par- 
ties may have an action upon the caſe againſt him. Mar. 81. 
pl. 132. Paſch. 'Ferm. 16 Car. Anon, 

21. Caſe for making a falſe affidavit in chancery, by reaſon s. C. moved 
whereof he was damnified to ſuch a ſum, It was moved in 9841, and 

. . . 1 debated by 

arreſt of judgment, that the action would not lie, but that the the br, 
plaintiff ought to take his remedy by indictment; for where a but not re- 
man is compelled to give evidence, if it is falſe he ſhall not be Sed. 


: . : - ,- Cro. J. bor. 
puniſhed by an action on the caſe. But judgment for the plaintiff — 26. Eyres 


niſi cauſa, per 3 J. but Haughton e contra. 2 Roll. Rep. 195, . Sedge- 


F; "BY _ 8 ae. 
Mich. 18 Jac. B. R. Ayre v. Sedgwick. adjudeed for 


the defendant by 3 juſtices, but Haughton e contra. Palm. 142. S. C. and there Haughton 
held that the action does not lie. And judgment was given by all the four juſtices againſt the 
plaintiff. | 

If one make a fal's affidavit, by which the party is arreſted by proceſs of contempt, he may have an 
action on the cate, and recover damages. 12 Rep. 128. fays it was agreed. 3 Mod. 108. 
Paſch. 2 Jac. 2. B. R. Dawling v. Venman, caſe.was brought for making a ſcandalous affidavit in 


_ Chancery, viz. Mr. D. is a rogue and a knave, and I will make it out before my lord chancellor; and 


I bil hawe bim in the pillory. It was moved in arreſt, that the truth of an oath ſhall not be liable to 
a trial in an action on the caſe, becauſe the law intends every oath to be true; and that before the 
3 & 11 H. 7. no puniſhment was at common law for a falle oath made by any witneſs; and therefore 
no action will lie for a ſcandalous affidavit. Adjornatur.—— — Adjudged that no action will lie. 
2 Show. 446. pl. 409. Dawling v. Wenman, S. C. 

Caſe, &c. for that he being an officer in the cuſtoms, made a falſe affidavit of him in chbancery, 
concerning ſome miſhehawiour in his office, and afterwards petitioned the commiſſianers of the cuſtoms 
againſt him; and thereupon cauſed him to be turned cut. It was moved in arreſt of judgment, that an 
action would not lie for making a falſe oath, nor for the petition, becauſe it was done in a courſe of 
Juſtice, But per curiam, the action is not founded or. the oath, nor on the petition, which are only 

5 1 inducemenu 
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inducements to prove the malicious procuring them to be turned out, And the jury have found that 
it was tailely and maticicully donc. JuCgment for the plaintiff, 1 Lev. 119. Mich. 15 Car. 2. 
Cox V. Smith. = 


1 424. pl. 22. Caſe, &c. for that the defendant having no canſe action 
Se for more than 401. did fulſeiy and maliciouſly bring an adtion, and 


Swaine, 
S. C. nd cauſed the foeriff ts arreft the plaintiff for 500l. and to hold him 15 
1 on ſucb bail as he could not find, and ſo laid in priſan ſuch a time. The 
becauſe he defendant pleaded that he had cauſe of actian to the value of 2001. 
hed ſpecial and zraver/ed that he informed the fheriff that he had cauſe action 


Gamages by. fer ro. After verdict it was moved, that it appears by the 


ſuch rail; . 1 
8 pleadings on both ſides, that the defendant had a good cauſe of 


Med. 4. pl. action, and that it is not a crime to, inlarge the fum, becauſe he 
15 S. C. might not Enoco certainly what is duc. But per cur. the plaintiff 


and the . 0 - 2 
judges ſeem- having declared that it was done falſely and maliciouſly, and it 


ed'to hold it being io found by the jury, and that he <vas thereby forced to lie in 
N _ priſon, it was * adjudged for the plaintiff. Lev. 275. Mich. 
ment is men- 21 Car. 2. B. R. Dowſe v. Swaine. 

tioned. | . 
S. C. cited by Holt Ch. J. in de!ivering the opinion of the court, Paſch. 10 W. 3. 5 Mod. 409. —— 
So in caſe for falſely procuring him to be arreſted for 500 l. and impriſoned for ſuch a time, ubi revera 
the then plaintiff had not any cau/c of adden wel ſaltem mm tantam cauſam actionis, it was moved in 
arreft that it was not politiveiy faid that he had no cauſe, but that he had no caute, or at leaſt not ſo 
much; and that it was not ſo much if it wanted 1s. But it being found to be malicioutly done, 
jud ment was rule for the plaintiff. Lev. 275. Mich. 21 Car. 2. B. R. Stribler v. Johns and 
Waters.———2 Keb. 547. pl. 19. Stribling v. Anthony and Strange, S. C. adjornatur. -—— — Ibid. 
557. pl. 49. S. C. but ſtates it for ſuing our a lattitat wwithout date, returnable juch a return quind-n' 
Martini, not ſaying <ebat year, and that pottea ſuperinde the defendant was arreſted 20 Oct. and 
forces to {pecial bail, where the plaintiff had none, or very ſmall cauſe of action. It was moved in 
arreſt of d ment, that this arreft was void, and cannot be intended on the firſt writ; but it being 
after verd. ct. judgment was given for the plaintitf, And by Twilden and Morton, on action of 2 great 
Jum averred ea intertione tht the d: fendant fhruld no! find Hail, is not Jufficicnt cauſe of action, unl'j: the 
defendant be averred to be arrifi:d, and put to charge by virtue thereof. 


* [594] | 
u E. 23. Caſe, &c. for maliciouſſy :mpleading + [ fine aliqua cauſa] 
r g. the and caſing him to be excommunicated in the ſpiritual court, and that he 


words (with- Was taken upon excom. cap. and impriſoned until he was abſelved. It was 
wr” 1 moved in arreſt of judgment, that this action would not lie for ſuing 
derfiood in 2 ſpiritual court, though without caufe ; but adjudged that it 
without any would, for though in action between party and party there, in 
— 169-0 which defendant ſhall have his coſts, no action will lie if the 
— 5 — 4 court has juriſdiction, yet where there is a cilalian ex officio, and 

w Sid. it is proſecuted maliciouſly + without cauſe, the party ſhall have 


22 — his action, becauſc, if acquitted in ſuch ſuit, he can have no 
. coſts. Vent. 86. Trin. 22 Car. 2. B. R. Hocking v. Mat- 


it to be al- 
leged fine thews. 

aiqua cauſa, * 

and alſo that it was done without giving the plaintiff any notice. Adjudged for the plaintiff, ——Lev. 
292. Hoſkins v. Matthews, S. C. it was moved in arreſt of judgment, becauſe it does not appear for 
what czuſe the ſuit was; but it is ſaid, and found to be falicliy & fine aliqua cauſa; and the action 
lies, and juigment for the plaintiff.————2 Keb. 636. pl. 59. S. C. adjornatur.———]bid. 663. 
pl. 22. S. C. and the court held that cale lies on a falle proſecution ex officio clearly, as on adultery, 
and ſuch caules, which are proſecuted by promoters; and the defendant ſhould have pleaded that there 
u a juſt cauſe, or that the ſuit was inter partes, and not ex officio. And judgment for the 


25. Caſe will lie for a malicious arreſt where there is no probable 
cauſe Faction; per Pemberton Serj. Arg. but that the principal 
| | calc 
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caſe was much ſtronger, which was an action on the cafe, for 
cauſing him to be indicted falſo & malitioſe for taking away 100 
bricks, and ſo put to great charges, and that the jury acquitted 
him, and ſaid that this was in nature of a conſpiracy; and the 
court agreed that the action would lie after an acquittal upon a 
greater or lefler treſpaſs. 2 Mod. 51. Trin. 27 Car. 2. C. B. 
Norris v. Palmer. 


26. Caſe, for that the defendant ex malitia ſua, Sc. fine aligua 


rationabili cauſa, procured him to be arreſted, and imprifſened until he 
gave a warrant of aitorney to confeſs a judgment for 201, Upon a 
demurrer it was objected that an action would not he againſt 
the defendant for proſecuting the king's writ in a proper court, 
becauſe it would deter the ſubjects from ſuch proſecutions, and 
a man may be miſtaken in his action; and it is nt ſaid that be, 
ſcieus that he had no cauſe «of action, fund. Charleton held ſtrongly 
that the action did not lic, becauſe the law had provided another 
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remedy, viz. coſts. Jones Ch. J. and Street held that the action 


lies, for the cauſeleſs and malicious vexation premeditated and 
confeſſed by the demurrer. Levins doubted, becauſe it was 
not expreſsly laid ſciens, that he had no cauſe of action; but 
inclined that the action lies, becauſe the defendant compelled 
the plaintiff to give him judgment for 201. whereby he is de- 
prived of coſts. Sed adjornatur. 3 Lev. 210. Hill. 36 & 37 
Car. 2. C. B. Webſter v. Haigh. | 
27. Caſe, for profecuting him in the fheriff*s court of London for 
rent of land in the country, when he had 1 cauſe of action ariſing 
ovuithin the juriſdiction. It was moved in arreſt of judgment, that 
though the ſheriff's court had not an original juriſdiction in this 
caſe, yet when the plaintiff was in the city that court had a juriſ- 
diction over his perſon; beſides he might have pleaded to the 
juriſdiction, or ſet forth in his declaration that he was held to 
unreaſonable bail, and that might have been ſome colour for an 
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action. The judgment was ſtaycd. 4 Mod. 13. Hill. 2 W. & 


M. Baugh v. Kithngworth. 

28. If A. ſues an action againſt B. for mere vexation, B. in 
ſome caſes, upon particular damage, may have an action; but it 
is not enough to ſay that A. ſued him falſo & malitioſe, but mu 
edu the matter of the grievance ſpecially, ſo that it may appear to 
the court to be manifetly vexaticus ; per Holt Ch. J. in delivering 
the opinion of the court. Ld. Raym. Rep. 380. Mich. 10 W. 3. 

in caſe of Savil v. Roberts. 
209. Caſe, for arreſting without cauſe of action, will not lie, 
unleſs he be held to excefive bail. 12 Mod. 257. Mich. 10 W. 3. 
Neal v. Spencer. 


(I. e) In what Caſes it lies. 


[1. IV A. is commorant in Middleſex, and B. knowing there, 
* falſo & malitioſe Jays an afiom againſt him in London, and 

to the intent that his goods ſhould be forfeited, makes a ſugge/tion 
that A. is commerant in London, and fo proſeentes the ſuit zill A. is 
|  outlanved, 


Lane 49s 
Shoftbey 
v. Waller 
and Brom- 
ley, S. Co 
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1 outlawed, A. may have an action upon the cafe againſt B. for 
aAintig. . - J* . . . , . 
*Xoy. this vexation. Hill. 7 Jac. in {caccario, between SHosuv, plain- 
23, 24. cites tiff, AxD WALKER AND BrRoOut yr, dc: ndants, adjudged. Quod 
Se P. 25 ad- vide Coke's Book of Entries, Action ur le Cate, 42.] 

judged in ha 

Sbarplee s caſe, and ſeems to intend 8. C.——S. P. and ſeems to be intended the S. C. cited Mod. 4. 
in pl. 15. by Morton J. by the name of Foxley's Cale. | | | 


[2. Hill. 13 Edw. 3. B. R. 101. Thomas Uflete, recept:r 
denariorum regis pro vadus ſolvendis ſoldiariis in exercitu regis in 
Scotia, &C. implactzat plurimos pro captione five reſculſione equi per 
ib/um capt: pro fervitio regis ad portandum 400 l. u/que Scotiam, apud 
F. ad damnum 1ccol. deſcendant pleads not guilty, ideo venit 
jurata.] | 
3. Paſch. 1 Edw. 3. B. R. Rot. 59. Oto de Grandiſono 
cuſtos inſularum de Gernere & Jereſy, & aliarum inſularum ad- 
jacentium, recovered per juratam 1oool. againſt Johannem de 
Vivers, becauſe he with 200 others impriſened him for 11 days, 
quo minus gfficium fuam exercere non potuit.) | | 3 

[4. If tenant by ſtat. merchant cuts down timber trees, it ſeems 
that the value of them may be recouped in a ſcire facias ad com- 
putandum; but he in the reverſion may have an action upon 
the caſe againſt him for the damage, over and above the valuc, 


21 Edw. 3. 26. B. 
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in Courts. Pleadings. 


1. Dc: on the caſe becauſe the defendant forged a releaſe, by 
which the plaintiff Ioft a ward in writ of ward brought by 
him againſt B. and becauſe he did not ſhea that judgment was given 
egainſi him in the writ of ward, nor what delay he ſuffered by the 
releaſe, therefore the writ was abated; quod nota. Br. Action 

ſur le Caſe, pl. 68. cites 39 E. 3. 13. 
Br. Ation 2. Diſceit was brought againit R. P. becauſe he fed writ of 
4 8 ard debt againſt the plain:tiff in the name of M. and 3 capias's and exigent 
_— without the afſent of M. and he did not know of it, by which he 
(the plaintiff) was vexed to the coſts and damages, &c. And 
the defendant faid, as to the original, that the faid M. retained 
him at K. to be of his counſel ts ſue the writ, by which he ſued it 
by the aſſent of the ſaid M. Priſt, judgment ſi actio; Mecheley 
ſaid, you ought to have traverſed abſque hoc that you ſued without 
hrs aſſent; But Hals J. faid no; for the iſſue is perfectly ten- 
dered, becauſe the declaration is upon the negative that he ſued the 
® Nient other not unknown to viz. * without the conſent of the faid M. 
which is a mere negative, and when a negative is alleged, it 
ſuffices for. the other to anſwer accordingly by an affirmation, 
which makes a perfect iſſue; for a negative of the one part or the 
other ought to be in every iſſue, otherwiſe it is not a good iſſue, 1/e/s 
in a ſpecial caſe, and as to the 3 capias's and exigent, he pleaded 
| arbitrement 


Actions [Caſe. Diſceit.] 


erbitrement at another place, which the plaintiff challenged ; for 
he is not gricved by the original, but by the capias's and 
exigent, therefore the laſt plea is fuſhcient for all. Hals 
ſaid no; you have alleged the whole, therefore he ought 
to anſwer to all. By which the plarntiff rephed, as to the arbitre- 
ment, 20 r h ſubmiſſion, and as ty the jirſt matter that he ſued the 
original, as the plaintiff has ſuppyed, without the aſſent and will of M. 
Prilt, and the other ut ſupra, e contra. But by the Book of 
Entries, he who pleaded the afhrmation to the negative ſhall put 
himſclf upon the country; for this is an ifſue immediately. Br. 
Diſceit, pl. 15. cites 7 H. 6. 43. 

3. In treſpaſs upon "the caſe againſt one who was attorney for 


the plaintiff, and had faiſely acknowledged in court that the plaintiff 


vas ſatisfied of a debt, by which the plaintiff excluſus fuit of this 
debt, &c. It was held that he et to ſuppsſe by the writ, by 
expreſs words, that he «vas net juticfied of the debt; for it ſhall not 
be intended by the words (excluſus fuit) that he was not fatisfied. 
But Chaunt' for the deiendant patled over degree. Thel. 
Dig. 99. Lib. 10. cap. 9. f. 17: cites Mich. 11 H. 6. 2. 

4. Bill of diſceit by L. gat, if? P. and W. attorney, for that * 
vas deputed by the ſheriff ef D. to ſend writs ſerved by the ſerif 
. and there e cane to the . og P. a writ of habeas coi pora in * 


Fee 4 en id i at H. in the county of Nliddieſex ad dammnum, 
&c. And it was pleaded to the bill, becauſe a the record had 
not been alleged certain. Per Porter, nul tiel record is no plea in 
this action, but he ſhall anſwer to the tort by which the de- 
fendant was compelled to anſwer. Br. Bille, pl. 9. cites 19 H. 
6. 29. K 30. & 72. 

And after he pleaded to the abatement thereof, that P. was 
d. puted, au,. the attorney had nothing to do, and therefore he ought 
to have ſeveral bills, et non allocatur. Br. Bille, pl. 9. cites 
19 H. 20. & $0. & 72. 
6. By which he faid that the bill 2vas in retardationem recupera= 
tionis, where it ſhould be in retardat' ſectæ ſue, & non allocatur 
for bill has 15 for m, therefore, if it has ſubſtance it is ſufficient. Br. 
Bille, pl. 9. cites 19 H. 6. 29. & 50. & 77 


* 


7. And after he ſaid that this ſuit ought to be againſt the ſheriff 


hinſelf, & non allocaturz for the defendants made the diſceit, 
and 151 the ſheriff, and there it is agreed, that if one makes the 
diſceit or treſpaſs by excitation of the other, yet the ſuit lies againſt 
both, quod nota, and ſhall give the matter in evidence, as it 
ſeems; for there is no acceſſary in treſpaſs. Br. Bille, pl. g. 
cites 19 H. 6. 29. & 50. & 72. 

8. By which he ſnid, that after the delivery p; of the writ to him, 
and before the ſubſtraftion, the ſheriff by N. his under-ſheriff, com- 
manded him t9 retain the 4vrit, viz. at D. in the county of D. by 
which he did it, which is the ſame ſubſtraftion, &c. where the action 


mas brought in 'M rddleſex, and the tort ſuppoſed there, and therefore 


no plea zoithout traverſing the tort in Middleſex, 4 the beſt opi- 
nion. Er. Bille, pl. 9. cites 19 H. 6. 29. & 50. & 72. 


9. Diſceit 
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—_  - _ Ations [Caſe. GCift.] 
Br. Decice 9. Diſccit was brought, becauſe % precipe quod reddat brought 
1 ro by the plaintiff againſt the defendant in bank at Weitminſter in 
S. C. 4 the county of Middleſex, he ca/f protection quid moratur, &c. 
avere he was attending at his own bujine/s in the county of York. 
Judgment was demanded of writ, becauſe it was de placito de 
una meſuagi:, and 40 acres of land, and did not fhew by euhat action, 
and yet well, becauſe the certainty of the land appeared. Br, Dii- 
ceit, pl. 1. cites 20 H. 6. 10. | | 
10. In writ upon the cafe, that the defendant manucepit curare 
equum querentis de infirmitate, and the defendant ita negligenter 
curam ſuam fecit quod equus interiit, &c. no contra pacem ſhall 
be in ſuch writ, and if there be it {hall abate. Thel. Dig. 114. 
ibi 10. cap. 24. f. 11. cites 43 E. 3. 33. Trin. 17 E. 4. 2. 
Show. 2 54+ 11. Cate, &c. for proſecuting a plaint in London, when the cauſe 
rag Faction did arije out of the juriſdiction. It was moved in arreſt of 
the pat judgment, that the plaintiff ought to have pleaded it to the ju- 
was fit to riſdiction, and if the plea had been refuſed, then a prohibition 
18 would have becn granted. The court inclined to that opinion, 
Judges. and judgment was ſtaycd till the plaintiff thould move it again. 
- N And afterwards the Plaintiff moved for judgment, and the caſes 
1 J. dad in the * margin were cited to maintain the action; but the court 
that of late was not ſatisfied with the action. Carth. 189. Temple v. Kil- 
it is held, lingworth. | 


that caſe: 
wil! not lie for proſecution in an inferior court, where the court has not juriſdiction; that the fir 


c-fe in point was at Huntingdon aſliſes, and referred to C. B. and there acjudged that for ſuing one 
without any cauſe of action at all, no action lies, unleſs it appears to be with a malicious and vexatious 


def gn. 

Hob. 205. Cro. J. 657. Cro. E. 623. 836.—— Stat. 3 E. 1. cap. 38. Regiſter 98. F. N. 
B. 45. F) 1 Saund. 221. Sid, 463. 4 Rep. 14. b. Kelw. 106. a. 1c Rep. Cale of the Marſhalſea, 
Firzh, Etoppel 18. 7 H. 6. 45+ Vent. 36%. Hudſcn v. Cook, Trin. 27 Car. 2. Smith v. 


Fuller. 


508 J (K. c) The Giſt of the Action. 


$ce M. c) 
+ The ori- [I. IF a man finds my go2ds, and does not deliver them upon demand, 
mou win —_ an action upon the caſe lies for the non-delivery of them 
« upon demand, per quod +1 loſe ſo much of the profit of the goods, 
though this is only a non-feaſance. Paſch. 15 Jac. B. R. MouLD 
AND Pyxx, adjudged in a writ of error.] : 
See N. c) 2. An action upon the caſe lies for toll, ſhewing that ſuch a 
pl. ., body politic of a vill has ed, lime wwheresf memory, Qc. to repair 
tit. Toll 5 ; 8 i -, 5 
(I) pl. 3. in certain walls, gates, and bridges within the vill, and in conſideration 
the notes thereof have had time out of mind, &c. de quolibet ſummagio braſii, 
pan ſcilicet, of every horſe-load of malt imported into the ſaid vill to be 
ſold one half-penny, and that the defendant ſuch a day did import j9 
many horſe-loads of malt to be ſold in the will, per quod he ought 15 
have paid ſa much for toll, the which he refuſed to pay, licet requi-— 
ſitus, &c. Though an action of debt hes, yet this action lies 
alſo, it being grounded upon a deceit. Mich. 11 Car. B. R. 
between Seros:.Y AND Evans, per curiam, ruled in a writ of 
[ crror f as to this point, upon a judgment given in the town ot 
2 Fol. 104. Ludlow, though reverted for another matter.) 
— : 3 [3+ In 


yet I may have an action upon the caſe at my election, as in 


Actions [Caſe. Giſt.] 

3. In an action upon the caſe, if the plaintiff declares that the 
dcjondant pulled diwn and proftrated one wall, wuhich divided the houſe 
of the plaintiff and defendant, and allo pulled off the tiles from the 
houſe of the plaintiff, per quod ihe waler catite its the plaintiff's bouſe, 
aid rotied the timber, therefore the action lies; tor though he might 
have an action of treſpaſs for pulling off the tiles, yet this action 
lies alſo, inaſmuch as it is alleged that by reaſon thereof the tim- 
ber of the houſe is rotten. Mich. 10 Car. B. R. between BooTn 
AND OLiveR, adjudged, this being moved in arreſt of judgment 
after a verdict for the plaintiff.) | 


2 | See Ny. 
"I A 5 . . Br. Action 
Ei- F negligence in non-feaſance, an action upon the caſe lies, 8 
and not an aſſiſe. 11 Hen. 4. 83. ] 5 


S. C. Br. Nuſance, pl. 31. cites S. C. per Thirn. and Hanke. 


2. As if he, who ought to repair a bridge, does not repair it, de _ 
, = 2 . ur le Caie 
per quad it falls, an action upon the caſe lies for this. 11 H. pl. 44. cites 


4. 83.4 | | - = and 


[3. So if he, who ought to ſcour a ditch, does not ſcour it, per Br. Action 


„ FRE” ay; is Ras 1 ſur le Caſe, 
gu my land is ſurrounded, an action upon the cate lies. 11 Hen. 5 


4. 83. | | S. 8 
5 Br. Nu- 

ſance, pl. 31. cites S. C. per Thirn. and Hanke. 
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a 4. But for the 22 eaſance of I thing, no action upon the caſe Br. Action 


lies, but an aſſiſe. 11 U. 4. 83.] ur le Caſe, 


I. 44. cite; 
= CG — 7, Nuſance, pl. 3 a . Go 


„ for the making an hedge croſs the way, no action upon the P. 256. b. 
caſe lies. 11 Hen. 4. 83. D. 8 El. 250. 88. Contra Paſch. 15 peg 2580 
Jac. B. R. adjudged. ] | | =_ 


Vance v. 
Holcome. 


[6. If a man eps my way totally, though an aſſiſe lies for it, Noy 37. 
Cautwell v. 

2 : s Church 

SLADE's caſe, that delt, or an action upon the cafe lies ien a con- rg hog 4 


tract. Paſch. 15 Jac. B. R. adjudged, this matter being moved writ of er- 


ror, and af - 


in arreſt of judgment. Paſch. 42 Eliz. B. R. between * CHURCH gd e. 


AND CAN TEI. adjudged, Trin. 11 Jac. B. R. between + CoLLo- judgment, 


COTE AND Tuckkx adjudged, Mich. 3 Jac, B. + GaixsForD's for that the 
caſe, per curiam. ] | OO T 
well brought; and perhaps a ſtranger did it, and not the tertenant; or he that did it may be dead, and 
ſo no atlile. 

+ See (N. c) pl. 38. S. C. and the note there. | 

4 Noy 112. Gainsford v. Nightingale, S. C. adjudged the action well brought. 


[J. If a man flops my Tater-courſe, per quod my land of which I E. 2 Z. Pl. 


Avg p - 2 38. Sly v. 
am ſciſed in fee 35 ſurrounded, though I may have an aflie, yet I 8 5 
may 


$99 Actions [Caſe. Giſt. 
S. O may have an action upon the caſe at my election. Mich. 32 & 


1 b 
* 33 Eliz. B. R. between S TIE AND Mokpaxr adjudged.] 
—8. C. cited Arg. 3 Mod. 50. 


Cro.E. 19%. [CS. If I have common in Black-acre, as appendant to certain land; 


5 . . 8 — 
* 8 x te Whereof I am ſeiſed in fee, and the tenant of Black- acre plogus the 
might have Jad, I may have an action upon the caſe againſt him for the diſ— 


either caſe turbance of my common, though I am ſeiſed in fee of the land to 


= ger which the common is appendant. Mich. 32 & 33 Eliz. B. R. 
pl. 229. between LoVYERET axD ToWwNSEND adjudged.) | 


S. C. held | 
aCCOrdingly. —— 7 Le. 263. pl. 354. S. C. in totidem verbis. 


See 4 Rev. [9. If a man diverts totum curſum aque from my water-courſe to 


N my mill, though I may have an aſliſe for this, yet an action upon 
Lutterell's the caſe lies at my election. Mich. 10 Jac. B. R. Kiker's caſe, 


caſe, wheie 15 
* ET curiam. 
action on P ] | 
the caſe was brought for breaking a bank, and diverting the water from his corn mills erected in the 


place of ancient tulling-miils, and judgment for the plaintiff, and athrmed in error. 


10. If the herd approves where I have common, and fops my 
evay appendant to it, I thall,have aſſiſe of common ; and if my way 
appendant is ſtopped, I ſhall have aſſiſe of nuſance, but not where 

a Way in groſs is ſtopped z for action upon the caſe lies there, 
and not aſſiſe; per Scotte and Hanke. Br. Aſſiſe, pl. 55. cites 
1H. 4. 25. | 

* m—_— 11. In ſcire facias it was ſaid, that if a man has an office, and 
Fe az in another diſturbs him, fo that he cannot have poſſeſſion ie have ofſi/e, 
that of there the party ſhall have an action upon the caſe. Br. Action tur 


1 le Caſe, pl. 94. cites 6 E. 4. 9. | | 
Company in London, if it be a frechold, either caſe or aſſiſe lies; per Holt Ch. J. 6 Mod. 18 Mich, 


2 Ann. B. R. Anon. 8 


f 600 ]J 12. Upon a contract debt only lies, and not action on the caſe, 

| becauſe defendant may wage his law. Mo. 433. pl. 596. Hill. 
38 Eliz. B. R. Slade v. Morly. | 

13. If B. claims reaſonable eftovers in the fail of A, and A. cuts 


x 14.4 <6 dbæon ail the word, B. ſhall have action of the caſe, and not aſſiſe; 
fas, that if for when all is deſtroyed, he cannot be put in ſeiſin. Yelv. 


the lord cuts 188. Mich. 8 Jac. B. R. Per cur. in caſe of Dewclaſs v. 


* 
Ane d Kendall. | 
commoner may have affiſe. ——F. N. B. 58. (1) 59. S. P. that B. ſhall have affiſe. 9 Rep. 
112. b. it was held per cur. that if B. has common of eſtovers in fee or for life, and all the wood is 
cut down, B. ſhall have aſſiſe, becauſe it is a diſſeiſin of his common; but if he has only a term in 
them, he ſhall have action on the caſe ; and cited S. P. adjudged Hill. 5 Jac. C. B. Buttolph v. 
Kipping. —sS, P. as to the fee or freehold, Hob. 43. by Hobart Ch. J. and ſays that the in- 
keritance of the common of eſtovers remains, notwithſtanding there are no eſtovers, or elſe he could 
not have an aſſiſe wherein he muſt declare of his inheritance or freehold, at leaſt by grant or by pre- 
ſcription ; and he ſhall recover a ſeifin of thoſe eſtovers which are not in being, whereof he is ſuppoſed 
to be diſſciſed, and alſo damages, not according to what it now yields, but according to the valuc 3 


yielded communibus annis, though it was unccitains 
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